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Page 133, line 11 of abstract, for “92°” read “ 236.” 
145, Index head, omit “ of 1814—Scction.” 


3 

156, line 3 of abstract, for “ defendants” read “ on plaintiff's.” 

259, line 2 of abstract, for “brought” read “ bought.” 

275, line 1 of abstract, for “amounts” read “ accounts.” 

285, column 1, line 1 of abstract, for “ from” read “ by.” 

290, column 1, line 4 of abstract, after “does” read “ not.” 

387, line 9 of abstract, for “ defendants” read “ plaintiffs.” 

444, line 5 of abstract, for “ question of bond fide" read “question of bone fides.” ° 

454, line 11 of abstract, for “323” read “223,” 

487, column 1, line 4 of abstract, for “Itater’s” read “latter's.” 

529, column 1, line 8 from bottom, insert “ influenced” between 
“ preatly” and “in.” i 

„e 45, line 4 of abstract, for © 1858” read “ 1859.” 
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Ea INDEX: 
: : e 
‘ (CIVIL RULINGS.) 
> A Acr vur or 1859.—( Continued.) 
` . © (6y Section 256 refere to objections by 
ABATEMENT. ‘ judgment-debtors, not to third par- 


a (1) A putneedar cannot resile from his 
grant of —— without giving notice 
of intention i 

See Evidence (14) 

See Jurisdiction (1) 


Act 11 or 1855. 
Section 47. See Evidence (9) 


Act xv or 1858, 
(1) —— comprises the case of all 
_~ minors not under the Court of 
Wards, and not European British 
subjects, and acts irrespective of 
the Mahomedan Law F 
(2) Section 7 looks as much to the fit- 
= ness of arelative as to his propin- 
O a _quity, and where two relatives 
j claim the right to administer, the 
Court may disregard the latter 
qualification for the former 
i See Application (2) 
See Certificate (2) 
See Costs (5) | 
See Guardian (2) 
See Limitation (14) 
Section 9. See Guardian (4) 
Sections 19 & 21. See Guardian (3) 


Act vil or 1859. 
(1) Section 378 bars an appeal from the 
decision of a Principal Sudder 
Ameen; granting a review of his 

~ predecessors judgment x was 
(2) Section 246 is prospective, and does 
not apply to proceedings in execu- 
tion under the old procedure 

(3) The mere calling up of a ease to be 
heard is not ‘hearing the case,’ as 

in Section 348 te 

(4) Under Section 260, a suit by a party 
claiming to be the real pur- 

chaser of immoveabile property sold 

in execution cannot.*be brought 
against the certified auction-pur-, 
ghaser ; tes 
(5) Section 206 does not apply to Re- 
venue Courts, and a Deputy Collect- 

or is not justified in refusing to 
inquire whether or not a private 
adjustment of a decree bass been 
wade out of Court 
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328 


+ib Yp. 


ties purchasing property previously 
purchased at an illegal sale ws. 388 
'(7) Sections 259 and 260 do not apply # 
.  toasale made before that law came ° 
into operation s. 438 
(8) Sections 8 and 9 forbid, by implica- 
tion, the more extensive union of 
causes of action between different 
plaintiffs and different defendants 
respectively 
(9) —— assumes that the plaintiff 
always single, and gives no warrant 
for two or more plaintiffs tg make 
their separate claims in one action... 
(10) A Court is bound to summon desired 
witnesses as long as case is pending, 
and not only before the first hear- 


+ 


e.. 525 
is 


ib. 


ing ve S80 
Section 2. See Res-Adjudicata (1), 
Suit (9) 
Section 15. See Suit (3), See Declara- 
tion Decree (5) (6) (9) 
Section 73. See Intervenor (5) 
Sections 92, 236. See Attachment (2) 
Sections 102, 103, See Representative. 
Section 105. See Liability Au X 
Sections 116 & 119. See Ex-parte Judg- 
: ment. 
See Full Bench Rulings by 
five Judges (12) 
See Evidence (21) 


See Appellate Court (2) 


Section 119. 


Section 128. 
Section 168. 


Section 180, See Civil Ameen (2) (3), 
Evidence (33) 
Section 206. See Payment (1) (2) 


Section 207. 
Section 209. 


See Application (5) 

See Execution (12) 

Section 214. See General Warrant. 

Section 216. See Notice (2) 

Sections 223, 224. See Execution (T) 

Section 224. See Receipt. 

Sections 229,230. See Execution (8) 

Sections 229, 231. See Appeal (3) 

Sections 235, 259, and 285. See Sule (12) 

Sections 236, 240. See Attachment (4) 

Sections 237,242. See Full Bench Rulings 

by five Judges (10) 

Section 240, See Mortgage (4), See 
Alienation (2) 2 

Section 251. See Sale (4) 
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Act x oF 1859.—( Continued, ) 


M OE EATE AE PEE 


*Act vIn or’ 1859.—( Continued. ) 


Section 252, 


See Sale (3)° 


Section 254, 
Section 257. 


a See Interest (3) 


jive Judges (9) 
See Intervenor (4) 
See Priority. 

- Bench Rulings 
+d 
Judges (17) 
Section 284, See Hzecution(3) (4) 
Section 286. 


“Section 269. 
Section 270. 


fire Judges (2) 
Section 290. See Hrecution (4), (6) 
Section 337. 
*Procedure (5) 
Section 338. 


See Futl Bench Rulings by 


See Jurisdiction (35), See 


See Full Bench Rulings by 


See Full Bench Itulings by 


See Fall | 
by fire | 


Clause 6, Section 23. See -Estoppel 
2 


Clause 6, Section 23 & Section 95, 
See Full Bench Rulings 
by 5 Judges (17) 


Section 4. Sce Procedure (1), Pre- 
sumption (1) (2), Enhancement (2) 
Section 6. See Right of Occupancy, 
Possession (8) 
Section 9. See Measurement, 
Section 13. See Arrears of Rent (2) 
Sections 15 & 22, See Liability (4) 
Section 16) See Resumption, Juris- 
diction (44) 
Section 17. See Full Bench Rulings 


5 Jive Judges (14) gare 
Section 348. See Cross- Ap weal (1) (2) by five Judges (G), Enhance- 
* - H; ment (5) (7) (8) G3) 
` (3). Ach XXVII. of 1867. | i Pa nats f : 
Section 351. See Witnesses (2) -> | 35 ection 23. See Suit (4), T C10) 
Sections 356, 357. See Procedure (2 ; ki f 
Section 374. See New Grounds. e ' Sections 23, 139, & 143. See oe 
¢ Section 376. See Jurisdiction (17) : y ; A 
Section 377. See Application (1), Review Section 24. See Suit (6) (7), Right 
4 of Suit (2) 


e Sections 377, 378, See Full Bench Rul- 
ings by fire Judges 
(4), See Execution 


e a 
tion (å) 
Act x or 1859. 


*k 


(1) The words ‘same elass' in Section 17 


refer to the division of ryots Into + 


those having, and those not having, 
È à Lod 


(9), See Jurisidic- 


‘Section 66. 


Section 25. 
Section 27. 
Section 58, 


See Ejectment (1) 

See Under-Tenure. 

See Full Bench Rul- 

ings by five Judges (12) 

See Witnesses (1) 

See Witnesses (2) 

See Intervenor (2), Juris- 
diction (21) 

Section 105. See Sule (15) a 

Sections 106 & 151. See Jurisdiction 


Section 67. 
Section 77. 


rights of occupancy we 83 sess (23) 
(2) The words ‘ prevailing rate’ in Sec- Section 110. See Sale (13) 

tion 17 mean the rate paid by the © Section 151. See Appeal (4) 

majority of the ryots in the neigh- See Intervenor (5) 

bourhood ae OD, See Non- Traverse. 


(3) A perpetual contract by a lessee bind- 
ing his heirs to the non-relinquish- 
ment of the jote cannot operate 
against Section 19 —— s. 

(4) ‘Increase of productive powers’ in 
Section 17 means increase in the 
productive powers of the land itself, 
not the capacity for realizing a high- 
er rent for building or other pur- 
poses $ vee 

(5) Sections 139, 142, and 143 discussed 

(6) Section 17 applies only to ryots, not 
to zemindars having a tenure of a 
wilooki character sae 

(7) —— makes no provision for ryots 


89 


See Suit (5) 


Acrt x1 or 1859, 


Section 5, See Attachment (6) 
See Jurisdiction (38) (39) 
See Sale (13) 


Act xrv or 1859 
(1) Section 15 does not affect the general 


law on-the matters to which it 
relates, but provides a special re- 
medy for a particular kind of griev- 
ance * 43) GOD 
Clause 6, See Limitation (23) 
Clause 7, See Limitation (22) 
Clause 9, ue Limitation (4) 


Section 1. 
Section L. 
Section 1. 


who have held since the time of' the Clause 12, Section 1 ses Mutha 1) 
permanent settlement at varying e ogee Fall ‘Bench ian 
rates $22" ings by five 


(8) The benefits of Section 6 apply also 
to actual cultivators deriving their 


oe Judges (1) 
Clauses 12 and 16, Section 1, See Full 


profits from the produce directly .,. 579 . j l 
Clause 2, Section 17. See iain rine rn by he pees (2) 
ment (10) auses 19 and 16, Section I and Section 
2. See full Bench Rulings by five 
Clauses 2, 4, 7 of Section 23 and 6 Judges (5) 
Section 24. See Appeal (G) O Cimses 16, Section 1, See Limitation 
Clause 3, Section 17. See Enhance- ge 


- ment (11) 


f . (13) 
Section 10 See Cause of Acttog (5) 
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Act xiv or 1859.—~( Continued. ) Acrt xvi oF 1864.—( Continued. )° . 
Section 14 See Full Bench Rulings by Secfion 15. See Suit (2), Jurisdiction 
aS (ay ae 


four Judges (1), Limitation (20) 
Section 15. Qee.Eyeetment (1), Full Bench 
Rulings by five Judges (17) 
e Section 20, See Limitation (2) (18) (2), 
Proceeding (2) (3), Notice. 

Sections 20 aud 22. See Order. 


Act xxvi or 1860. a 
When. applicationg Toucertificates un- | 
der—are mart, the ~Yndge should 
determine who is entitled, and grant 
accordingly. He cannot make an 
- order in respect of‘the property of 
the deceased _ i ve. 902 
See Cancelment, «| a 
See Certificate (1) ` ' 


Act v, (B. c.) 1861. è í : 
Timber claimed by a landowner ag 
having been washed on to His pstate 

is not unclaimed property under 


Sections 25, &e. s. 97. 


© See Rights (1) 


Act xx oF 1861. 
Section 11. 


-~ mwr 


See Jurisdiction (4) (27), 
Finding. 
Section 35. See Jurisdiction (24) 


Section 36, See Fuil Bench Rulings by |: 


Jive Judges (14) 
Act vı (B, c.) 1862. 


. Section 9. See Jurisdiction (37) 
` See Right of Measurement. 
Act x or 1862. 1 


(1) Revenue in Clause (d) Section 11, 
Schedule B, means revenue or rent, 
whether to Govermnent or {6 a 
zemindar see 

Clause (d) Section 11 Schedule B. 
See Stamp (3) 


Act v. (B. c.) 1863. 
Sections 3 and 12. 


Act xviir or 1863, 
Section 9. See Affidavit. 


Acr xx1 oF 1863, 

Section 11. See Jurisdiction (10) 

Under ———, 2 case cannot be stated 
for opinion of High Court with re~ 
ference to a point of law arising out 
of proceedings in execution oo. 478 


Act 111, (B. c.) 1864. 
Section 87. See Municipal 
stoners (1) 

(1) Section 63 enables Municipal Com- 
missioners, after proper notice, to 
take down a building deemed to be 
in a ruinous state vee 279 

„See Municipal Commissioners (2) 
Section 48. See Notice (4) 
Section 61. See Nolice (3) 
Act xvi oF 1864. é . 
Section 13. See Evidence ¥23), See 
i Lease (2), See Kubogleyt 
e (3) 6 * 


\ , ; 


See Peons. 


Commis- 


Section 68. bee hh WRK Deed 







| of Sale. ` 
4 See Appeal(2) < J; GOS: 
Acr vin or 1865 tn: ©) op 
' See Jurisdistigi (t9) 


4 
Acr xt or, 1865. ° \X COn Ol 
Section 6.» See Rdigion (5) 
Section 19. See Eegitan (10) 
Sections 19 and 20382 -Full Benche 
Rulings by five Judges Č a 
Act x or 1866. ° 
Liability (7) 
See Suit (13) 
Acr xx or 1866. : 
Clause 2, Section 17. See Bond (V) 
Clause 7, Section 18. See Bond (1P 
Section 49. See Evidence (6) g 
Section 52. See Heir ee 
Sections 52 and 53. See Jurisdicgon (33) 
Section 84. See Appeal (1) 
Act x or 1867. 
(1) ——— does not apply to the Recorder’s 
Court at Rangoon s. 478 
Act xxvi oF 1867, 


Note e to Article 11 Schedule B con- 
tains no reservation as to the stamp 
duty to be levied on-a petition of 
objection under Section 348 Act 
VIII of 1859, filed by a pauper 
respondent. 

ADMISSION, i 
(1) The —— by defendant in n former 
suit, of the relation of landlord and 
tenant between him and plaintiff, is 
sufficient proof in a subsequent suit 
for a kubooleut by the plaintiff ...*162 
(2) The by judgment-debtors of 
a certain rate of wassilat concludes 
them in law. we 24) 
(3) A vakeel’s ——~ is legal evidence, 
though it is open to the client to 
shew that the eflect of the —~ 3 
does not invalidate his claim s.. B75 
(4) A party is bound by the —— of his 
duly constituted vakeel, where the 
~—-—— is of a fact which the opposite 
œn party cannot otherwise prove 4. 485 
J See Non- Traverse. 
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“A ÅDOPTED Son. 


An——represents his adoptive father, 
to whose share he is entitled, and 
takes the same share with heirs other 
than the legitimately begotten sons 
of his adoptive father. . 423 

See Succession (1) 

See Mahomedan Law (2) 

AFFIDAVIT. 

° (1) A person unable to read or write may 
be allowed in verification of an—— 
to affix his “mark,” instead of 
his “ signature ;” and in affirming 
or swearing him, the usual words 


AFFipavit.— ( Gontinued. ) : 
may be varied by saying “ mark 
instead of signature,” in licu of 
“ signature” .. 357 


ALIENATION 
(1) An-~-—by a Hindoo with the consent 
of his son cannot, under the Mitack- 
shara, “be questioned by. the grand- 
son ir ae 
(2) The——contemplated bySection 24 
Act VIII of 1859 is null and void, 
: not only as against the creditor, 
but in regard to the whole world ... 544 
See Attachment (P 
`~ See Full Bench Rulings by five Judges (16) 
ÅLLUVION. -« A 
(Ņ The land ‘ most contiguous’ to a chur, 
e is the estate with which the chur 
. comes in contact along the fordable 
part of the channel, the whole chur 
becoming part of the tenure of the 
party to whom the estate belongs, 
and not ceasing to belong to him, 
erely because the deep water be- 
tween it and the estate‘of another 
becomes fordable one 
(2) Where a chur has, by the first occur- 
renc® of a fordable channel, become 
part of A’s property, all further 
accretions by ‘gradual accession’ 
will also belong to A, although the 
; chur may be prolonged in front 
i - of estates not belonging to him* .. db. 
See full Bench Rulings by three 
Judges (2) 
AMENDMENT. > 
(1) Plaintif suing an overseer for the 
recovery of money due on g con- 
tract for work known by plaintiff 
to be Municipal work, cannot 
amend his plaint so as to make de- 
fendant liable in tort for misre- 
presentation of his authority . 206 


ewANCESTRAL PROPERTY, ; 
See Evidence (27) 
See Full Bench Rulings by five Judges 


(16) 
See Hindoo Law (6) ' 
See Proprietary Rights 
APPEAL. 


(1) An order of a District Court, under , 
Section 84 of Act XX of 1866, is 


837 


401 


e 


not ay eye to the High Court... 122 
i 


(2) No—~lies to the High Court from an 
order passed under the Registration 


Act 283 


(3) Where an enquiry has been held 
under Section 229, Code of Civil 
Procedure, and a regular——lies to 
the High Court under Section 231, « 
a miscellaneous——-cau not be enter- 
tained 


AppraL.—( Continued.) , 


AprELLAtTE COURT. 


INDEX (CIVIL RULINGS.) AL. 


(5) A Moonsifi’s ortler rejecting an ap- 
plication for review is not appeal- 
able ee 8 se 

(6) A Collector's décision is not final 
under Clauses.2, 4, and 7 of Sectione 

> 23, and Section 24 Act X of 
1859, if to the cause of action 
‘under one of these Sections, there 
be joined a,sépagate cause of . action 


489 


: under Clause-deor any other Section 

of the Act a 584, 
See Act.VIII of 1859 (1) ' 
See Appellate Court (1) = 


See Decree (2) 3 

See Full Bench Rulings by five Judges - 
(10), (11) l è z 

See Jurisdiction (4) (28) (85) (37 

See Objection (1) "hes 

See Practice (1) (2) os 

See Procedure (5) stg 


APPELLANTS. : re 
Persons not parties in the original - 
suit cannot be-added as —— inthe * 
Appellate Court f s. 259 
ae 
(1) An —-— has authority to permit an ~ 
appeal to be withdrawn, vo. 328 
(2) Where a Lower ——--, by the terms of 
its order on a petition for the appre- 
hension of witnesses under Section 
168, Code of Civil Procedure, un- ` 
dertakes to see that proper orders -’ 
are passed, it is bound to pass such. 
orders as may in its judicial dis- 
-cretion be necessary under that 
Section we 359" 
See Jurisdiction (32) 


APPLICATION, 


(1) The fact that a Full Bench decision 
has, since the date of a former ——, 
laid down the law in conformity 
with petitioner’s contention, is no 
‘just and reasonable cause ° why a 
renewed for a review of a 
judgment passed 3 years previously 
should be admitted; a Full Bench 
decision not warranting interfer- 
ence, in review, with a prior deter- 
mination of the law ae 

(2) Where an —-— is made for a certifi- 
cate under Act AL of 1858, a part 
asserting rights adversely to the 
minor can be a party to the re- 

cord sing 

(3) An——for the refund of stamp 
duty need not be made in writing, 
and may be made by a mooktear 
duty authorized wee, BOT 

(4) An——for execution of a decree 

need not be accompanied with either 

th? original decrée or a copy 


t 


- 


+ 





343 


(4) No——lies from the order of a Col- ¢ (5) Ane%—to restore execution proceed- 
lector refusing to execute a decree Sar ings struck off,the file, which con- 
+ as barred by limitation 440. 


tains not one of the particular€ la 


> ° 


d 


I 


© 


Apprication.—( Continued. ) 


forth in Section 207, Civil Procedure 
Code, is not an—-—to execute the 
decree withinethe meaning of the 
Code 


See Act XX VII of 1860. 


, See Appeal (5) 


- See EHaecution 
See Limitation 


4) an 


Arrears or Rent. ' 
(1) A Collector may decree———against the 


real lessees in possession, although 








. 390 | 
| 


INDEX (CIVIL RULINGS.) . 


' ATTACHMENT. —~-( Continued, ) 


P 


_ (6) A notification under Section 5 Act 


XI of 1859 does ngt operate as an 
-by the Civil Court 


See Execution (2) 
See Full Bench Rulings by five Judges 


See Jurisdiction (19) 
See Priority » 


AWARDS, 


(10) (11) 


+ 


Arbitrations not brought into Court 


under Section 327 Act VII of 


vee 481 


no rents have been previously real- 1859, are not necessarily invalid ... 441 
ized from them, and no written See Limitation (23)e 

agreement been executed in’ their 

names, and the ostensible holder B. 

does noé deny liability sin EL - 

(2) An agreement executed by defendant BENAMEE. P 
in 1273, but making no mention of Where the ostensible owner of —— ° 
the period for which the rent was to property assents to its being disposed 
be enhanced, cannot support a claim of — to the prejudice of the real 
for——for that year at an enhanced : owner, the latter cannot object ..¢ 593 
rate j e 88 See Act VIII of 1859 (4) 

(3) In a suit for——where plaintiff ha See Declaratory Decree (3) 
granted a pottah providing that the See Intervenor (1) e 
calculation of rent should be per- See Possession (7) 
manently made within six months, 
until wbich time defendant should BORBO OT DT T : 
pay a provisional jumma,— Held, that See Act VIII of 1859 (5) œ 
until the settled jumma had been as- Bowa Frpes. 
certained, the rent due would be the Quere. Whether a question of —— 
provisional sum; and if delay was is one of law or of fact ae 443 
due to default of plaintiff, defendant See Onus Probandi (8) (12) 
was entitled to set up the state of. See Special Appeal (1) 
things which would be arrived at if Bono 
measurement were effected „7495 (1 ) The registration of a —— for 

See Interest (2) © money in which land is pledged as 
ATTACHMENT. a mere collateral security is not 

(1) Where a party under the Court’s order compulsory, but optional eae 112 
seizes property in——of a decree (2) A recital ina —— to the effect that 
obtained by his own judgment- debtor, the money borrowed bya Hindoo. , 
he is not lable in a suit for damages 133 “widow was given for the perform- 

(2) In attaching a decree under Act ance of her husbands shradh, 
VIII of 1859, the Civil Court should, is no evidence of the fact, and no 
proceed under Section 186 alone; declaratory decree is needed to 
and the Collector has no power to | show that the —— was not given 
attach such a decree wes ADs fur the purpose specified vee 285 

(3) Where the purchaser of the rights of See Evidence (6) 

a mortgagor sold in execution is BOUNDARIES, *° 

busted after foreclosure, and urges in In equity, if through the default of a 
appeal that the mortgagor had no tenant or copy-holder, there arises 
power to alienate the property as it a confusion of —— of separate es- 

was under for debts prior to * tates which he holds, the Court will 

date of mortgage, he must show that interfere to ascertain and fix 

the ——~ was made by himself or in them ww 94 


execution of the decree under which 
he purchased, otherwise there is held 


to be no sufficient evidence of——,,, 167 


(4) If, during the pendency of a suit, a 


third party, in execution of a former 
decree, attaches a plaintiff's share of 
the claim under Section 236, Civil 
Procedure Code, any alienatign of, 
the share, while the attachments in 
force, is null and void j 


307 


See Evidence (7) 
See Full Bench Rulings by three Judges 
See Principle of Proportion. 
(6) 


BrEA 0H 


OF CONTRACT. 


Where the lease of certain factories 


is set aside by superior authority, 
and the lessees, after agrecing to 
deliver up all the manufactured 
indigo, failed to do so, the remedy 


(5) Attechment under” Regulation II of a 
yeo includes mesne profits s 480 


is by suit for damages for 


See Jurisdiction (1) (84) 


387 


r 


»” 
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INDEX (CIVIL RULINGS.) 


eBuUTWARRAE. 
See R®vulation XIX of 181A. 


. C. 


CANCELMENT. 


CERTIFICATE. —-( Continued.) 


deceased's estate before granting a 


—— under Act XXVII of 1860... 240 
(2) A — under Agt XL of 1858, 


ought not to be issued, where there 
is neither present right nor pro- 








It isa power inherent in every Court : ; 
of Ti to re-call an te ob- gape tal ce T ie 
tained from it by fraud or mis- ra a VII of 1860. ° 
° representation & m 394) , See ae (ay 
Se dees (8) ile st by five See Guardian (2) 
CAUSE oF Action. Cess. , 

(1) Where a plaintif, urging false re- A ee lessee cannot, where 
presentation® regarding the lots ee „is no contract, sue for de- 
included in a putnee settlement, has, eaa OF Pe ee 
in a former suit to recover consi- upon a jotedar “grazing his cattle 
deration money and excess rents, on his own Jote within ie precincts 

> obtained consequentia} damages, he of the lessec's mehil oe 299 
cannot in a second suit get back CHAMPERTY. 
so-called excess of rent paid by him 1) Every purchase of a suit is not vee 243 
in terms of the putnee pottah sinde (2) Whether there is any law against—— 

e the first suit .. 121 or maintenance in Bengal wee 490 

(2) When once tbe —— is matured, the CHOSES IN ÅCTION. 
subsequent occurrence of further =- are assignable in this country as 

e damage afteror before adjudication also in England, although at law 
of the original matter does not the assignee cannot sue in his own 
originate a fresh——— von 8D name, 243 

(3) Where parties in possession sue for = 
declaration of title, alleging that . Civit AMEEN., 3 
defendant has not only caused a (1) Objections to——'s report withdrawn 
demarcation to be made behind before a Deputy Collector cannot 
their backs, annexing a slice of their be revived” in Lower Appellate 
lands, but has also sued plaintiff's Court. la se *267 
tenants for ‘rent and proceeded to (2) There are no limits to the powers 
enforce a measurement, a suit will * conferred by Act VIII of 1859 on 
lie vas 380 = i the purpose of making i 

4) & defendant's letter in reply to` investigation. o. yee 

= plaintiff's attorney, ae ied to (3) à s report must be considered, 
remove stones stacked on land, of even though the Court exercised 
which plaintiffs, as proprietors, sue _ an unwise: discretion in giving him 

r to recover possession, is not a——~ ., 535 too extensive Po e. 596 

(5) Where a co-owner fraudulently fail- See Evidence (28) (23) 
ing to pay his share of ` rent, See Local Investigation. 
permits a putnee to be sold for Civit Court. 
arrears, the other co-owners —— See Jurisdiction (6) (88) (42) 
accrues at date of sale ` . 554 


(6) An owner's ——~ against a party in 


possession of lost property arises 
from the date of the latter’s refusal 
to restore it, and a suit to recover 
it must be brought in the district in 
which it is found 


ree 


See Act VIII of 1859 (8) 
See Full Bench Rulings by four Judges (1) 
See Jurisdiction (43) 

See Mahomedan Wife (1) 
See Morigage (8) 

See Possession (3) 


CAVEAT EMPTOR. 


—— applies where a party purchases 


586 


an estate sold in execution after, 


notice of other claimants besides 
judgment-debtors fe 


CERTIFICATE. 


(D 


A Judge isnot required to ascertain 


whether there are debts due to 


556 | 


d 


Cops or Crvu. PROCEDURE. 
See Act VIII of 1859, and XXIII 


of 1861. 


CODE or CRIMINAL PROCEDURE, 
Section 318. See Limitation (22 


COLLECTION CHARGES. 
Surunjamee should be allowed upon 


the amount actually collected, not 
upon the net proceeds coming to the 
zemindar 


wae 


COMPENSATION. , 
Equitable —— is not due to a de- 


endant who, has - trespassed and 
built a wall on plaintifl’s land 


ést 


CONFIRMATION. 
See Limitation (2) (8) 


> Sg Right of Suit (4) 


Seet Suit (3) 
@onsucaL RIGHTS. , 
See Jurisdiction (40) ° 
. / 


457 


115 


1 R . 9 
d so 
S INDEX (CIVIL RULINGS.) . 7. wW 
2 hi = 
CONSTRUCTION. | | Costs.—( Continued. ) o 
Where abill of lading provides that (5) Where a petition for a certificate 
all claims must be made at the part under Act AL of #1858 is so word- 
of Calcutta, the preferring of a ed as to obtain, though not ex- 
claim in Calcutta is precedent to a pressly asking for,a certificate to 
e suitin the Court of the Recorder manage a particular Perguonah, the 
of Rangoon .. 396 applicant is liable for the-——of a 
* See, Pre-emption. party entitled to object to tke grant 
Connnachs of such¢gert#icate ww» 459 
: * 

1) Fraudulent misrepresentation may CRIMINAL Court, . 

entitle a party A avoid a —— See Evidence (1) 
altogether ; but if he abides by it, Cross-A PPEAL. 
he cannot have its terms altered by (L1) A respondent may, in a——, object 
the Civil Court ive "92 to any part of the first Court's 

(2) Long inaction after a party to a judgment affecting the appellant's 
—— has become aware of his right interests only, but cannot open a 
to repifdiate, it must, when unac- question between himself and co- g 
counted for, he held in equity to be respondents ; the contest being be- 
a ratification .. 110 tween two parties equally interested, 

(3) Where an overseer of a Municipal and not with third parties s T8 
office makes a ——- which is ig- (2) Where a plaintiff’s suit is dismissed, 
nored by the Municipality, it is held and a defendant appeals, acting if 
that the —— being a quasi ——, the same interest with plaintiff, the 
he cannot be held personally liable latter cannot, by way of ——., argue 
in—. we 206 that his suit was wrongly dismis3- 

(4) A suit for (so-called) damages on ed na. 273 
the ground that defendants had (3) A——should be filed at the com- 
agreed to pay ‘damages’ in the -mencement of the hearingeof the 
event of their leaving his bazar to appeal, and the objection should be 
sell in another, can be maintained, in & written form on properly 
being anaction on ——, but the stamped paper; it is too late to 
sum stipulated to be paid is only a take objection under Section 348 
penalty s 212 . Act VIII of 1859, when the Appel- 

(5) Where adefendant fails to make over late Court has given its deci- 
‘lands which plaintiff has contracted’ sion 10875 
to buy, the latter may sue for speci- Cross DECREE. 
fic performance as for damages, but Where in a suit for resumption 
cannot, under the ——, sue to, of land plaintiff obtains a decree 
recover lands he didnot buy ... 269 » fora portion of her claim, and, on 

See Act X of 1859 (3) review, obtains a further decree for 
See Evidence (23) the rest, which, however, is reversed» ° 
Co- PROPRIETORS. a oppen: R two Moa 
and decrees must be treated as one 
See Ejectment (3) wherein judgment is given in part 
Costs. to plaintiff and in part to defend- __ 

(1) The Court may exercise the largest ant, and the Court must issue 
discretionin awarding ——, but with warrant of execution only for as 
special reference to all the circum - much gs is due to the party execut- 
stances of the case . G1}, ing va» 990 

(2) Where a special appellant to the High CULTIVATORS. 

Court fails as to a portion of his See Act X of 1859 (8) 
appeal, the ——— of that Court are i 
decreed against him ...*103 D, 

(3) Where one of several jadgment debt- 
ors jointly liable, having paid more DAKHILAHS. 
than was due as between him and See Evidence (18) . 
his co-defendants, sues for the ex- DAMAGES. 
cess, itis not necessary to make a (1) Where it is proved that defendants 
defendant who has also paid more maliciously, and from gross neg- 
than his share, a party to the suit; ligence, allow their cows to trespass 
but if so made, —— should not be e and destroy indigo plants, the case 
refused him ... 288 is one of tort, and the plaintiff is 

(4) Where one has been needlessly mance . entitled, not to the mere value of 
a party in asuit, he is entitfos to the growing plants destroyed, but 
—-—on the usugl scale on the èp, to substantial —— compensating 
gofount of the suit Paha SEED ne for loss of profit ae L5G 
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* Damacrs.—y Continued.) ` Decraratory DECREE. —( Continued. ®) * 
(2) A plaintiff is not entitled fo recover (9) Where no action is taken on docu- 
ag e—— anything beyond what he ments alleged to be forgeries, and 
has actually sustained .. 212 plaintiff's rights. are in no way 
(3) A father as guardian of his mino prejudiced, the Court cannot make 
son can sue to recover —~—s, for any binding declaration of right ... 586 
personal injuries received by th See Bond (2) s 
sop . 327 See Cess. e 
See Attachment (1) « See Right of Suit (3) : 
See Breach of Contract. s DECREE. 
See Cause of Action (1) (2) (3) (1) The dena-pauna clause in a deed of 
See Contract (4) - purchase does not make the pur- 
See Decree (1) chaser liable for so purely personal 
See Joint-Decgee 5 a debt as that created by a —— for 
See Jurisdiction (1) (8) (20) l damages on account of malicious 
Dest and wrongful conduct ws 271 
E, eg (2) Where a Civil Court refuses to exe- 
` See Hindoo Widow (5) , ' cute a decree of adjudication ac- 
DECLARATION. be l aaa to ideas of compromise, 
; . _ applicant should appeal, and not 
pais 7 seta te ( re e proceed by a regular suit .. 296 
* See Onus Probandi (5) Sen A u Amene (T2) 
See Suit (3) ee Cross-Decree, 
See Declaratory Decree. 
Dec}. ARATORY DECREE. See Execution (13) 
(1) In a suit for a declaration of right, See Interest (1) 
where R right ceases penne the See Joint Decree. 
suit, plaintiff is not entitled to a 
aiesres: and a —— of title will not aur oe eee on (11) 
be given when., plaintiff's claim 
would have been bound by limita- Derv or Sas. a 
tion, had he sued for possession ... 181 À. registered—— has priority over an 
(2) A bond fide purchaser of a transfer- unregistered one of an earlier date, 
able tenure may sue for a-——, even where the registry was op- 
though his name is not registered tional vee O47 
in the zemindar’s sherishta ae 279 See Evidence (18) 
(8) In a suit brought by reversionary heirs DEFENDANTS. __ 
to declare that property standing in Persons whose claims must necessarily 
the name of defendant had been pur- be taken into consideration before 
names the ancestor in his name se deciding on the plaintift’s title, should 
* e (4) A—— that defendant is holding at a cee ns nee 
DENIAL. 


certain rate of rent, before any rent 


is in arrear, does not compel pay- See Evidence (15) 


ment at that rate, without a fresh DISPOSSESSION. 
suit „#292 It is not necessary for a plaintiff to ”. 
(5) To entitle a plaintif to a bare prove that he was dispossessed on 
` declaration of right, he must show the date mentioned in the plaint ... 348 
some act by defendant which in- DistRAINe. 
vades that right, or would justify , See Aci X of 1859 (5) 
an injunction or decree for damages, Sce Jurisdiction (7) ° 
or a decree for delivery of posses- > See Suit (4) 
sion we B 
(6) In suits for-—s under Section 15 Act Division or Parent ESTATE. 
VIII of 1859, the Court may grant See Ryot. 
or withhold relief, each case . being DORMANT PARTNER. 
judged by its own particular See Liability (2) à 
circumstances. see 380 ° 
(7) The mere fact of alienations by E. 
Hindoo widow, not binding on EJECTMENT. 
reversioner after her death, does (1) A tenant in possession, after expiry 
not enjjtle him to a—— +.. 460 of lease, can only be ejected by due 
(8) ——— ought not to be made in wholl course of law, and if illegally dis- 
one-sided cases, where they would ° e possessed, may sue to recover pos- 
not be binding on the interested ° e ° session a ..*123 
parties, if defendant should establish ° (2) A party in legal possession under a 


= his right wae 462 “lease from a lakherajdar eannot be 
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Rsectemnt,—( Continued. ) Enwancement.—( Continued.) i 
summarily ejected by the zemindar (11) Wheré a tenant holds more land 
without the intervention of the than he pays rent fpr, and the ex- 
Court ° ... 168 cess lies within the land originally 
(3) Proprietors cannot oust co-proprie- leased to him, the landlord is ens 
` * tors from lands which they, as . titled to—— +1 "476 
e tenants, have brought under culti- (12) A landlord suing for a huoboleut is 
vation a 29 Te - i foe aan 
; of his demand, an ortiori tha 
nee dene Poem TNES ty fos Tiner (IE) defeadant holds the purticular land 
ENHANCEMENT. . specified ° 7 won O22 
; ; 13) No tenurts are liable to ——by judi- 
(1) Where the right to enhance is based 03) cial proceedings, except tise of 
on excess area, plaintiff is entitled ryots having right of occupancy ...*552 
to a fair and equitable rate -» 65 See Full Bench Rulings by five Judges 
(2) Where defendant pleads a potta (5) aoe R 
entitling him to hold free from—— See Kubooleut (1) 
under Section 4 Act X of 1859, he See Onus Probandi (3) ? 
cannot plead protection on the | See Presumption (1) ‘ 
ground of uniform payment for 20 sd 
years ..*149 | ESTOPPEL. ; 
(3) A plaintiff failing to prove ground (1) The dismissal of a snit for declara- 
of —— by showing that defendant tion of plaintiff's right to receive 
held at lower than the prevailing rent from a tenant ofa portion o 
` rate, is not entitled to a decree at an estate is not an -—-— in a suit 
the rates which defendant's lands to establish his general right gs 
would bear san tb. proprietor „n ee 20l 
(4) To bar ——, proof must be given of (2) A suit for a kubooleut in which the 
uniform payment for at least the rate of rentis the subject-matter, 
greater part of 20 years, and for and the question ay the rifht of 
years in the carly as wellas in the Sra ls pote pe ponines 
later portion of the same ar ysl Hot an e T0 t But ar Te pence: 
(5) The words ‘ surrounding rates’ are sion under Clause 6 Section aa g 
not tantamount to the groundof | Act X of 1859 apo 
—— indicated in Section 17 Act X*292 : EVIDENCE, 
(6) Principle of proportion applicable in (1) A proceeding ofa Criminal Court is 
a suit for ——, where the expendi- not admissible as ——, a Civil Court 
ture is stationary, and the value of being bound to find the facts for 
produce has increased "O47 | itself nea: E 
(7) The mere fact of a ryot’s produce (2) Reports of officers appointed under 
having increased in value, and of his Regulation I of 1814, may, under 
rent heing materially below that certain cirrcumstances, be aceepted 
paid for similar lands in the neigh- as —— quantum valeat _ 
bourbood, are not sufficient grounds | (8) A Judge is wrong in calling for and 
for —-- under Section 17 Act X | acting upon the —-~ of an expert, 
1889 ves B49 in proof of the genuineness or other- 
(8) To enhance under Clause 1 Section wise of an agreement relied upon 
17 Act X, it is essential that the _ ina suit for arrears of rent at an 
higher rates in the neighbourhood enhanced rate ww. "88 
should be paid by ryots of the same (4) A proeteding in an Act IV case 
*class and having similar advan- between entirely different parties 
tages a OD. | is no —— in a civil suit sce BL 
(9) The value of produce having doubled , (5) An authenticated copy of a hustabood, 
or trebled is not a sufficient reason * filed under Regulation VIIL. 1800, 
for doubling the rate of rent, except is no——against third parties  ...*105 
where new rates of rent are not to (6) The reception as —— of au unregis- 
be found, a fair rate may be ascer- tered bond for money pledging 
tained by finding the rate paid by land as collateral security is not 
similar ryots for similar lands -. *392 barred by Section 49 of the Regis- 
) Claims to —— on the basis ofin- tration Act s L 
=>” creased produce and increased (7) Oral ——is sufficient to prove bound- 
value of produce are not incompa- aries ves 125 
tible; and, if otherwise, plaintiff 8) No dakhilah, or document, unless of 
ought not to be deprived of the, very old date, or for special reason, 
benefit of one or other of theScon- is admissible in , unless attested*147 
ditions under Clause 2 Section 17 « (9) Section 47 Act Il of 1855 refers to 


fact X of 1859 


declarations in cases of pedigree of | 


b 


E INDEX (CIVIL RULINGS.) Wo 


> Evipence—( Continued.) ` 


deceased persons not* related to 
‘the family ; such declaration being 
admissible as —-— in the same way 
as those of deceased members .., 151 

(10) Oral —— may alone be sufficient to 

: rove possession ve 135 

(11) What is suficient —— to warrant a 
presumption of & uniform rate of 
psyment for 20 years, will depend 
on the circumstances of each 
case : s “158 

(12) Settlement papers are only corro- 
borative —g~, and are not sufficient 
legal —— of the yearly rental .,.*239 

(13) Unattested dakhilahs without cor- 

roborative —--- are not sufficient 

of payment of rent .. 24] 

(14) Ina suit for arrears of rent, where 
plaintiff, after allowing an abatement 
on defendant’s allegation that a 
dacoity had taken place in her house, 

. claimed full rents on finding from a 
judgment of the High Court that 
that no dacoity had taken place,— 

°” Her, that the High Court's judg- 
ment was admissible to ascertain the 
truth of plaintiff's case 1-246 

(15) eA copy ofa document should not 
be received in —— until all legal 
means have been used to procure 
the original ; and a party’s denial 
in pleading that he has the doca- 
ment does not justify the omission of 
the processes the law provides for his 
testimony and his being called upon 
to produce the original deed n. 248 

(16) Where an original pottah relied 
on cannot be produced, secondar 
—— is admissible; but the Judge 
should be satisfied that it gives a 
true version of contents of the docu- 
ment, and that there is suficient 





—— of its execution soa 248° 


(17) Where there is no presumption of 
mortgage, Oral- to vary the ex- 
press terms of a deed of absolute 

' sale is inadmissible as 25] 

(18) Documents diverting, inheritanc 
must be proved by legal——before , 
they can become operative ws 257 

(19) There is no proper trial of a case 
where a Judge estimates parol 
testimony by means of documents 
which ought not to be dealt with 
IS- rose 274 

(20) Where defendant's written statement 
is referred to as———in plaintiff's 
favour, the whole of it becomes—in 
the suit «oe 290 

-(21) Where fresh——~is tendered afte 
the issues in a case are settled, the 
grounds on which it was not ten- 
dered before must be stated; and 
the Judge may either receive or 


reject it, stating his reasons on the ‘le 


record wes 294 


- (83) The report of, and 


Tivipence.— ( Continued. ) 


(22) Where a considerable time has 
lapsed, of enjoyment and apparent 
acquiescence, @ purchaser from a 
Hindoo widow need not show 
anything more than the factof.a 
sale made to him under ° some 
ostensible plea of necessity <- 350 

(23) A deed of sale not registered cannot 
be received as of a contract, 
but Section 13 Act XVI. 1864 does 
not exclude other ——, or say that 
no contract purporting to create or 
transfer any right or interest in 
land shall be recognized by the 
Civil Court unless reduced to 
writing R eve 

(24) Documentary tendered by a 
plaintiff cannot be rejected merely 
because it had not been adduced 
in a former suit to which plaintiff 
was a party .. 380 

(25) In a suit on a kobalah in which 
defendant relies on a deed of gift 
from a third party who is also 
vendor of the plaintiff, itis an error 
in law to look into a written state- 
ment made by the third party after 
defendant's deed in a case to which 
the latter was not a party, and to 
take for a standard a signature in 
a deed sought to be set aside as 
spurious we 450 

(26) A writing under the hand of a 
deceased husband giving his wife 
power to adopt is —— of a declara- 
tion of fact wee 463 

(27) The existence of a decree against 
the father is not sufficient ==- of 
necessity for selling the son’s inter- 
est in ancestral property . 469 

(28) —— taken by a Civil Ameen as to 
the fact of possession is legal _,,, 494 

(29) Whether secondary “is admissible 
in the place of primary, must be 
determined by the Court which 
tries the case, such determination, 
when come to without sufficient 
——, being open to special ap- 





351 








eal vee DLT oe. 


(30) A party desirous of adducin$ se- 
condary ———~ of the contents of an 
unregistered document, must show 
that the non-registration is not his 
fault, or that itis owing to fraud 


in the opposite party vee 528 | 
(31) An obscure pottah may be eluci- 
dated by oral testimony use GGe 


(832) ——for or againsta party having 
no, opportunity to examine witness- 
es or rebut their testimony, is not 
admissible without his consent .,.*587 
taken by, an 
+ Ameen deputed by a Civil Court to 
e@nquire into a question of posses- 
sion, are admissible under Section 
180 Act vit of 1859 + .. 601 
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Evipence.*-( Continued. ) 


Sce Admission (3) 
See Income-Tax Papers. 
See Issumnuvissee Papers. 
See Jummabundee Paper's. 
See Kubooleut (1) 

ee Onus Probandi (1) 

* See Possession (2) (4) (11) 

See Lights (1) 
See Written Statement. 


EXACTION. 


A lessor who, notwithstanding Lower 
Court’s decree against him, compels 
payment of rents which he had 
agreed to deduct im case his 
special. appeal was unsuccessful, 
must pay interest if the result of 
the litigation is against him 


ea 


Excess ARBA, 


See Enhancement (1) 


EXECUTION. 


(1) === proceedings by Revenue Courts 
are final, and cannot be interfered 
with except on some special ground. 

(2) —— cases in which sale or other pro- 
ceedings are stayed for a fixed pe- 
riod, at the request of the debtor, 
and with consent of the decree- 
holdor, should not be struck off 
till the period has expired; and if 
struck off by an order providing 
continuance of attachment, sale 
may follow within the period with- 
out a fresh attachment ous 

(3) A decree may be sent to another 
Court for —— only when it cannot 
be executed within the jurisdiction 
of the Court whose decree it is. 
There is no intermediate procedure 
between these two vee 

(4) Where a judgment-debtor contends 
that the balance due on a decree 
of the High Court transmitted for 
——- under Section 284 Act VIII 
of 1859, is less than that for which 
—— is sought, the Judge has no 
jurisdiction to enquire into the 
question, but may, under Section 
290, stay , pending a reference 
&o the High Court 5 

(5) In executing a decree for mesne pro- 
fits, the Court does right to exclude 
from the account lands yielding no 
profit, regarding which it has not 
been shewn that tbey might have 
been disposed of profitably 

(6) A Deputy Collector executing a de- 

cree against a party holding another 

decree from his own Court, ought, 
instead of selling that other decree, 

‘to appoint a manager under Act 

VIIL of 1859 to realize the judg- 

, ment-debt thereon a eae 

(7) A Court executing a decree fgi®the 

recovery of a share of an ijntilee 

family talook is béund, undes Sec- 
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Execution.~-( Continued. } 


272 


80 


205 


346 


. 36] |” 


tion 223 Act VIII of 1859% to put 
plaintiff in possession of the immove-~ 
able property adjudfed; nor should 
this be a bar to her being put into 
more direct and actual possession 
under Section 223 
(8) The purchaser of an under-tenure 
sold for arrears of rent being no 
party to the suit, cannot plead li- 
mitation against a decree-holder 
seeking, to execute his decree 
against it. He could only be heard 
under Sections 229 or 230 Act VIH 
of 1859; and, if @nder the former, 
a wide discretion can be exercised 
by the Court ss 
(9) A Court is not bound to grant £ se- 
cond application for ——, unless 
satisfied that the failure of the first 
process is not attributable to the 
applicant’s own fault eee 
(10) In authorizne immediate —— of % 
Small Cause Court decree, the Le- 
gislature did not intend that the 
debtor should be protected from 
arrest until he could return home.. 


(11) An order of Court restoring one —— 


ease to the fileis no guarantee of 
decree-holider’s bona fides, and is no 
better protection against limitation 
than the petition on which it is 

assed iii 


P ; EET E 
(12) No question of limitation can arise in 


the —— of a decree for a portion 
of plaintiff's claim, which becomes 
incapable of —-— as soon as the 
High Court’s adverse decree in ap- 

eal for a larger sum is passed; 
but the latter can only be executed 
to the extent of the difference be- 
tween the two decrees 


(18) A decree in one suit in which no ve-° 


ference is made to a decree in an- 
other is no bar to the —— of such 
other decree hr 

See Act XXL of 1863. : 

See Application (4) 

See Cross-Decree. 


454 


527 


549 


465 


590 


J96 


See Full’ Bench Rulings by five Judges 


(2) (3) (11) (12) (14) 
See Jurisdiction (6) 
See Liability (5) 

See Money Decree. 
See Practice (2) 
See Procedure (3) 


369 | Ex-parrs JUDGMENT. 


372 


e ESPERT. 


Where a decree for possession is pass- 
ed without any special orders un- 
der Section 116 Act VIIL of 1859 
regarding a defendant who did not 


«appear, there has been no —— ... 


EXPENDITURE, 


See Mesne Profits (6) 


See Evidence (3) 
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F. B. Rupines BY TAREE JupGces.— (Continued. ) 


a EXTRA Jupiciat Apvite. DE 
A Jusge should not recommend fa- 
ture litigation, or advise particular 
modes thereof - 


Extra Juprcran Decisions. 
Where questions are not before a 
Court judicially, its decision is a 
nullity 


F. ° . 


Fixprne. : 
A——, according to original decree, 
and not contested in time, becomes 
final a 


FORECLOSURE. 
< Application’ for ——, as used in 
Section 7 Regulation XVII. 1806, 
means the whole transaction end- 
ing with the notification to mort- 
gagor; the year of grace for pay- 
ment and the year necessary to 
complete —--- running from date of 
notification 


Fravup. 

It is a sufficient proof of ——if the fact 
of ownership as represented in an 
advertisement inviting purchasers is 
false, and the person making the 
representation had a knowledge of 
a fact contrary to it 

See Cause of Action (5) 

See Refund (1) 


Fresu Issuzs. i 
See Remand (2) 
Fur. Benca DECISIONS. 
See Application (1) 

Furu Benca RULINGS BY THREE JUDGES. 

(1) A Civil Court is not competent to or- 
der the name of a purchaser of the 
rights of the plaintiff in a suit to be 
substituted for that of the plaint- 
iff, or, upon the application of the 
party so substituted, to allow the 
suit to be withdrawn. 

Such an order, if made, is made 
without jurisdiction, and is not an 
order of that description in respect 
of which the Legislature intended 
either to give or to deny the right 
of appeal. But the order is one 
which the High Court may set 
aside in the exercise of the supet- 
intendence vested init by ‘Section 
15 of 24 and 25 Victoria, ©. 104 ... 

(2) Under Regulation XI of 1825, a 

right of property in land gained by 

alluvion from a river (the bed of 
which is not the property of an in- 
dividual) is acquired in two 
modes: jist, where the land is 
gained by gradual accession by the 
recess of the river, In which case it 
becomes the property of the person 
in possession of the estate to which 
the land is an increment; and, 


Bet 


we 170 


116 


371 


| 
i 


secondly, when a chur or island is 
thrown up in a large navigable 
river, and the channel between 
such chur or island is fordable at 
any season ofthe year, the acces- 
sion is an accession to the land’ or 
tenure most contiguous. . 
The ownership of the old site does 
not give a title to re-formation 
(3) Where a decree is obtained against a 
Hindoo widow as guardian of her 

‘ gon as wellas in her own right for 
a debt contracted jointly by her 
and her husband, the husband's 
property is liable to satisfy the 
whole decree; and the wife is 
therefore entitled to sell as much 
of the estate as is necessary to raise 
the full amount of the debt 


Hep by the Divisional Bench, that 
the widow ofa Mussulman in posses- 
sion of her husband’s estate under 
aclaim of dower has alien upon 
it, and is entitledto possession as 
against those entitled as heirs, till 
her claim is satishied. Should the 
widow, in such a case, be deprived 
of possession by a decree in favor 
of heirs who take with notice of 
her claim to dower, and more par- 
ticularly where her right to sue 
has been expressly reserved, the 
heirs take subject to a lien of which 
the property is not divested by the 
dercee. Ifthe widow, under such 
circumstances, sued to establish the 
Hien, her suit would come under 
Clause 16 Section 1 Act XIV of 
1859; ifshe sued to declare that 
landed property was subject to the 
lien, her suit would come under 
Clause 12, 


Herp by the Appellate Bench, thatina 
case in which a Mahomedan widow 
had, after many years of possession 
as above, been compelled to make 
over one-sixth of her estate to her 
mother-in-law, and then sued her 
mother-in-law for one-sixth of, her 
dower without interest, she was 
entitled to recover her claim with- 
out deduction on account of wasi- 
lat 


(5) Where a Mahomedan husband was 
found to have paid the purchase- 
money for a putnee-talook standing 

_ in the name of his wife, it was held 
that his having been in possession 
of the money was prima facie evi- 
dence that the putnee-talook be- 
longed to himself and not to his 
yife, and that presumption was not 
4&gbutted by the fact that he pur- 
“chased the putnee in the name of 
his wife. ` 


(4) 


ae 


kd 
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A Judge in this country is Judge 


* 


both of law and fact; but if, in 
deciding upon the facts, he deals 
improperly with the presumptions 
which the law would raise, he com- 


* mits an error in law which the 


High Court can correct in special 


appeal. . 
When a Judge decides without legal 


evidence, he commits an error in 
law s 


(6) The rules laid down by Regulation 


X of 1822 were intended to take 
effect only within the tract of 
country described in Section 2, 
within which the administration 
of civileand criminal justice, &c., 
was, by Section 3, declured to be 
vested in an officer to be denomi- 
nated the Civil Commissioner of 
the north-eastern parts of Rung- 
pore. The proviso in Section: 8 
was not intended to give substan- 
tive powers to the Governor-Ge- 
neral in Council in respect of 
other tracts cf the country, and 
Clause 2 of the same Section did 
not intend to take away the power 
of any Civil Court, except within 
that tract. 


The proviso contained in Section 8 


does not authorize Government to 
separate any part of the Garrow 
country beyond that description in 
Section 2 from the district and 
from the General Regulations, but 
merely directs the separation of 
such tract from the estates of 
neighbouring zemindars, and the 
discontinuance of the collection 
of cesses by the zemindars from 
the Garrows. 


By Clause 2 Section 8, the jurisdic- 


tion of the Civil Courts is taken 
away only with respect to acts of 
the above description, done under 
the authority of the Government; 
but that does not take away the 
right of a' zemindar to contest a 


esurvey-award drawing a line which 


deprives him of part of his zemin- 
dary and his permanently settled 
estate, ` 


Where a Rajah had exercised rights 


and ‘collected dues in certain hills 
and. forests north of an alleged 
line, and it was the unanimous 
opinion of all the Revenue author- 
ities that the forests were within 


308 


- 


anomalous. If adopted** under 


` Clause 12 Section 5 Regulation IX 


of’ 1825, their preéveedings were 
wholly irregular, and- the irregu- 
arity can be no ground for ex- 
cluding the Court from examining 
them. 


When a manis found exercising on 


both sides of boundary line, witb- 
out “objection, rights of owner- 
ship or jncorporeal rights, and when 
it is not shewn that there is any 
other owner ofthe soil, or that any 
objection to the exercise of such 
rights was made during a long 
course of years, his acts cannot be 
treated as the encroachments» ofa 
wrongdoer. 


Herp (by ‘Phear, J.),—Where Go- 


vernment wrongfully draws a 
boundary line cutting off a portion 
of an estate settled with a zemindar’s, 
ancestors, and forbids his enjoy- 
ment of zemindaree rights beyond 
such line, a cause of action is con 
stituted upon which the zemindar 
can sue fora declaration of right 
under Section 15 Act VIII. 1859. 


Where acts of user illustrate ål the 


mode of enjoyment of which a dis- 
puted property can reasonably be 
expected to be capable, it can be 
rightly attributed to proprietor- 
ship of the tract upon which they 
were exercised 


FuLL Bercy RULINGS BY Four JUDGES. 
(1) A obtained a decree against B for 


possession of land. On appeal by 
B that decree was reversed by the 
late Sudder Court, and B applied 


soe 4 


9 


a 


to the Lower Court for restitution * * 


of the land and for mesne profits. 
She was put in possession of the 


lands, and the Principal Sudder 


Ameen ordered. an investigation 
into the amount of the mesne 
proiits, and eventually directed the 
same te be paid to her. On appeal 
the Sudder Court reversed this 
last mentioned order, holding that 
the Principal Sudder Ameen went 
beyond lus jurisdiction in giving 
mesne profits when the decree of 


- the Sudder Court had not awarded 


mense profits, and observing that 
B should have either. applied to 
the Sudder Court for review ofits 


xili 
L 





6 


judgment, or should bring a se- 

~ parate suit. The present suit was 
brought by B to recover the 
mesne profits. l 

Hero by Peacock, C. J., and Kemp 
and Macpherson, J. J. (Loch, da 
dissenting), that in the proceedings 
which B took in the former suit to 

+ 


his permanently settled estate, the 
assumption by them and Govern- 

ment ofsuch line as the boundary ' s 
of the Rajah’s estate, throwing 

upon him the onus of provizig.his * 

claim to any portion north of *that 

line, was held toebe axbitrayy and ° |. 


* 


+ e 
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-"(2) 


obtatn the mesne profitsy she was - 


prosecuting a suit upon the same 
cause of acfion within the meaning 
of Section 14 Act XIV of 1859, 


Hero by Macpherson and Kemp, 


J. J. (Loch, J., concurring, Peacock, 
C. J., dissenting), that the order of 
the Principal: Sudder Ameen had 
not been reversed on the ground of 
“defect of jurisdiction or other 
cause” mentioned in the Section 14, 
and that, therefore, the time du- 
ring which B was engaged in en- 
deavouring t® obtain the mesne 
profits in the former execution pro- 
ceedings could not be deducted, 
and that the present suit was 
barred ae 


Herp by Peacock, C. J., and Mac- 


pherson, J. (reversing the decree of 
the Lower Court), that according 
to the Jaw as current in Lower 
Bengal, the widow of a son who 
has died leaving nothing, cannot 
compel her deceased husband’s 
father to make her a pecuniary 
allowance by way of maintenance, 
if she refuses to live with him as a 
member of his family. 


Herp by Loch and Kemp, J. J..— 
ts 413 


Contra i 


Furu Benca RULINGS BY FIVE JUDGES. 


(1) When there is an unregistered bond 


to secure the payment of a sum of 
money with interest, by which 
bond lands also are charged (by 
way of simple mortgage) with the 
payment of the debt, a suit to 
have it declared that the lands are 
charged with the payment of the 
debt, and for an order for the sale 
of the lands (as subject to the 
charge) in satisfaction of the debt, 
falls within Clause 12 Section 1 
Act XIV of* 1859, and must be 
brought within! 12°years from the 
cause of action 


(2) Section 19-Act XI of 1865 provides 


et 


merely for cases in which the de- 
cree-holder wishes.to bave imme- 


` diate execution, and makes an ap- 


plication for it either against tht 
person or against the moveable 
property of the judgment-debtor. 


Notwithstanding Sections 19 and 20 


Act XI of 1865, the provisions of 
Section 286 Act VITI of 1859 apply 
to Small Cause Courts. A decree 
of a Small Cause Court may be sent 
to another Court for execution, if 
no property is found within the 
jurisdiction of the Court passing 
the decree; and if the Court to 
which the decree is sent be in an- 
other zillah, the decree must be sent 


402 


«. 170 


rŠ 


to the Principal Court of original 
Jurisdiction in such district bee 


(3) After a debtor hasebeen arrested in 


execution of a deeree, and dis- 

charged at the request of the cregi- 

tor, his personal property may be 

taken in execution under the same” 
decree 


(4) An appeal lies from the order of a 


Lower Cour} deciding what is just 
and reasonable cause for admitting 


-an application for review after the 


prescribed period of 90days have 
elapsed, and an Appellate Court has 
power to look at the reasonable- 
ness or sufficiency of the cause 
assigned for admitting-such review. 
Sections 377 and 378 of Act VIIE 
of 1859 must be read separately: the 
words “whether for rejecting the 
application or granting the review 


' shall be final,” applying solely to 


the application under Section 378, 
and not to the application under 
Section 377; and the latter Section 
relates only to the question of the 
time at which the Court is first 
asked to review its judgment. 


A new exposition of the law by tbe 


High Court is not a just and rea- 
sonable cause for not having ap- 
plied for a review within the 
period of 90 days; but, when a re- 
view has been properly granted, 
the case should be governed by 
any new exposition of the law 
which may bave been laid down 
since the date of the original deci- 
sion e 


(5) When a mortgagor, after a mort- 


gage has been satisfied, sues for 
the recovery of the property mort- 
gaged, the case comes within Clause 
15 Section 1 Act XIV of 1859;. 
but when he sues for surplus col- 
lections which have been received 
by the mortgagee, the case falls 
under Clause 16 of that Section. 


A mortgagee, after the mortgage has 


been satisfied, is not a trustee “for 
the mortgagor within the meaning 
of Section 2 of the Act cited 


enhancement under Section 17 Act 
X. of 1859, on the ground that the 
productiveness of the land has in- 
creased, rests’ on the plaintiff, who 
‘must prove that the productiveness 
was increased otherwise than by_ 
the agency or at the expense of the 
ryot. 


y 
The general rule of evidence is that if, 


in order to make out a title, it is 
fegossary to prove a negative, the 
wo ‘a 

party who avers a title must 
prowe it. : _@ 


+ + 
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178 


181 


»» 187 
(6) The onus in a suit by a landlord for 


d 
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A written statement putin by a de- 


‘» 


eD 


fendant is not a plea by way of 
confession ond avoidance, and the 
whole statement must be taken to- 
gether sin" 190 


Herp by a Division Bench (Pea- 


cock, C. J., and Hobhouse, J.), that a 
sale of a quantity of mustard seed, 
which was not required by the 
purchaser for his. own private use, 
but with the object of making oil 
which was sold, is a sale of goods 
wholesale. 


Herp by the Full Bench, that a suit 


(8) 


F 


not a 
(9) Herp (Jackson, J., dissenting), that 


for the price of goods sold whole- 
sale, if there was no written agree- 
ment, must be brought within three 
years from the time the cause of 
action accrued under Clause 9 Sec- 
tion 1 Act XIV. 1859 ai 
Bond fide purchasers for valuable 
consideration, and without notice of 
a sale in execution of a decree, are 
notin every case protected from 
having the sale set aside under the 
present or former law. It must be 
decided in each case in accordance 
with the principles of justice, equity, 
and good conscience, as to whether 
the sale ought to be set aside or 
. 196 


193 


no special appeal will lie against an 
order of the Judge on appeal, set- 
ting aside a sale for irregularity 
under Section 257 of the Code of 


Civil Procedure 918 


(10) A, a judgment-debtor, has funds in 


the hands of a public officer, which 
B, C, and D, severally attached in 
execution of decrees obtained by 
them respectively in the same Court 
against A. B attached before C and 
D, and applied by petition that his 
decree might be first satisfied. C 
and D put in similar petitions. The 
Court below took up all the peti- 
tions together, and ordered that B, 
C, and D, should each receive, 
rateably, a part of the fund in ques- 
tion. B, C, and D, appealed.sepa- 
rately, each making A, the judg- 
ment-debtor, and the other decree- 
holders, respondents. 


Hevp, nem. con, that the decree- 


holders, B, C, or D, had no right 
of appeal as against the rival 
decree-holders; that the ordér of 
the Lower Court, taking up all the 
cases together, practically made- 
B, C, and D, parties to the bear- 
ing; and that, having been made 
parties regularly, they could aot be 
struck of by the Appellate Dourt  & 
on the ground that they should not e - 
lmve been made Parties. ° 


(11) One of several 


(18) The proper principle applicable 


415) When a childless Hindoo widow 


Hrer» by the majority (Macpherson, J., 
dissenting), that B, C, or D, have 
no right of appeal even against the 
judgment-debtor as 

judgment-debtors, 
who purchases a decree against him- 
self and his co-debtors,, cannot 

. issue execution against his co-debt- 
ors and recover from them the 
whole amdunt of the common debt. 
His oxfly remedy is to sue them in 
a regular suit for contribution, and 
to compel them to pay him their 
sheres of the amount for which the 
decree was purchased. 

An appeal under Section 1] Act 


223 


XXII of 1861 against the order | 


for exetution would not affect a 
purchaser at a sale under the exe- 
cution is 


(12) Process of execution is executed with- 


in the meaning of Section 119 Act 
VIII of 1859, when an attachment 
of the property takes place; and if 
a party means to contest the vali- 
‘dity of the decree, on the ground 
that he had no notice of the sum- 
mons, he must come in within 30 
days from that time, and not from 
the time that the property is 
actually sold in cases under Act 
VIII of 1859, and within 15 days 
in cases tried under Section 458 
Act X of 1859 is 
to 
a case in which the person liable to 
mesne profits has not let the lands 

to tenants, but has himself occupied 

and cultivated it, growing on it in- 

digo and other crops, is not to 
assess wasilat according to the value 

of the manufactured indigo or other 
crops, but according to what would 

have been a fair and reasonable 
rent for the land, if the same had 
been let to a tenant during the 
period of the unlawful occupation 

of the wrong-doer 

(14) A party wishing to stay execution, 
under Section 3388 Act VIIL of 
1859, of a money decree, is bound 

to show sufficient grounds to the 
Court for staying it, and the rule is 


| equally a U to decrees for 
immoveable property and to other 
decrees. 


When an order is made for the exe- 
cution of a decree against which an 
appeal has been preferred, the 
Court, under Section 36 Act XXUI. 
1861, may, if it thinks fit, require 
security to be given 


# 
í is 
the heiress and legal representative 
of her husband, the reversionary 


236 


44 


448 


heirs are bound by decrees relatinge 


5 
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to her husband’s estate? which are 
obtained against her without fraud 
or collusion; and they are also 
bound by limitation, by which she, 
without fraud or collusion, is bound. 


The words ‘cause of action’ in Act 


XIV of 1859 refer, not to a new 
cãuse of action aceruing to the re- 
versionary heir personally, but to 
the cause of action which accrued 
to the heir or representative for 
the time being of the deceased. 


When alienatipns of her husband's 


estate are improperly made by the 
widow, they are good as against 
„her for life; and the reversionary 
heir’s cause of action does not ac- 
erue until her death. But when 
property belonging to the husband's 
estates is held adversely to the 
widow, and never reaches her 
hands, the cause of action accrues 
to her, anda suit, whether by her 
or by the reversionary heir, must 
be brought within the usual period 
counting from the commencement 
of the adverse possession aoe 


(16) Under the Mitackshara Law, a son 


b 4 
* 


is entitled to recover from a pur- 
chaser from his father ancestral 
property improperly sold by the 
father; and in the absence of 
proof of circumstances which would 
give the purehaser an equitable 
right to compel a refund from the 
son, the latter would be entitled to 
recover without refunding any part 
of the purchase-money. But if it 
is proved that the son got the 
benefit of his share of the pur- 
chase-money, the son must refund 
his share of the purchase-money 
before he can recover his share of 
the property sold; and where the 
purchase-money has been applied 
to pay off a valid incumbrance on 
the estate, -the right of the son to 


recover will be subject to that of 


the purchaser to stand in the place 
of the incumbrancer. 


The onus in such cases to prove the 


application of the purchase-money 
lies on the purchaser Ss 


(17) A person calling himself a ryot has 


t 


not a right to recover possession 
under Clause 6 Section 23 Act X 
of 1859, merely because the land- 
lord turned him out of his own 
authority, and without applying for 
the Collector’s assistance under 
Section 25 of Act X of 1859. rs 


In 2 suit under Clause 6, it is neces- 
sary to determine the question whe-\, r 


ther the plaintif kas been illegally 
ejected : this involves the question 
whether the tenancy was at an end 


or not when the ejectment took 
place; if it was at an end, the 
plaintiff must fail. 

If a landlord ejects a ryot of his own 
authority, wthout the intervention 
of a Court of law or the Collector, 
the case will fall within Section 18 
of Act XIV of 1859; and if the 
ryot sue him in the Civil Court 
within six months, he will be en- 
titled to recover possession without 
reference to the title of the land- 
lord to eject him arol 

(18) An action will lie in the Civil Court 
by a decree-holder against the 
holder of another decree in order 
to obtain a refund of money which 
bas been paid to the latter under 
an order passed in the execution 
department in contravention of the 
provisions of Section 270 of the 
Code of Civil Procedure. It is for 
the Court to decide whether, hav- 
ing regard to all the equities be- 
tween the parties, the plamtiff is en- 
titled to recover or not 
506 < No appeal lies from an order: direct- 
ing the distribution of sale-proceeds 
under Section @70 Act VIII of 
1859 : } "wad §15 
Fort Benca RULINGS BY six JUDGES. 


(1) Hero by Peacock, C. J.,and Jackson 
and Macpherson, J. J, that the 
grant by a zemindar for valuable 
consideration ofa piece of land to 
be held without payment of rent is 
valid as against the heir of the 
grantor or a purchaser from him by 
private sale of the zemindaree ; and 
that under Section 10 Regulation 
XIX of 1793, such heir or pur- 
chaser is not entitled to resume 
the land. 

Herp by Bayley, Norman, and Seton- 
-Karr, J. J., —~ Contra. 

Herrn, nem. con., that the opinions 
(reduced to writing) of Judges who 
heard the case, but who had ceased 
to be Judges of the High Gourt 
before judgment was pronounced, 
could not be treated as judgments 


511 in the case, but must be regarded 
as mere minutes or memoranda .«.. lL 
G. 


GENERAL Warrant. 
Semble.— Whether a judgment-credi- 
tor, under a——of attachment under 
g Section 214 Act VII of 1859, 
seizing the property of a third per- 


‘son, is not liable s.. 133 
Py 
GHATWALs 
® See Issumnuvissee Papers. 
$ See Limitation (7) ° 


I kad 
° 
1 Sg 
GUARDIAN. - 

(1) Where the will propounded by an 
applicant is genuine, the certificate 
prayed for must be granted not- 
withstanding the existence of any 

e natural 
(2) In granting a certificate under Act 
AL of 1858, fitness should be pre- 
ferred to mere.nearness of relation- 
ship oes 
(3) A Judge may, for sufficient reason, 
cancel a-——’s certificate ; but he 
cannot, on the allegation of an appli- 
cant for a certificate, require a —— 
to ‘produce his accounts. This can 
be done ouly by a regular suit by a 
relative or friend of the minor 
(4) Before dppointing a —, the Judge 
should satisfy himself of applicant's 
fitness 
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H. 


Herms. 


An agreement recorded on a bond or 
obligation under Section 52 Act 

. XX of 1866, binds the obligor 
only, not his —— i 


Hicu Courr. 


See Full Bench Rulings by three 
Judges (1) 

See Jurisdiction (4) (28) 

See Procedure (5) 

See Review (2) (3) 


Hien Courr’s Act. 
Section 15. See Jurisdiction (25) 
Hixpoo Law. 


(1) According to the Mitackshara, a mo- 
ther or grandmother can claim 
ashare only when the division of 
the family estate is actually made; 
her only pre-existing right’ being 
that of maintenance aos 

(2) The regarding ‘ recovered ’ pro- 
paty applies where property is 

eld adversely by strangera, not 
where itiş ‘held by one claiming 
%o be a member of the family aids 

(3) Merely obtaining a decree for pos- 
session is not ‘recovering pro- 
perty? - si 

(4) ‘Recovery, if not made with the 
privity of the co-heir, must at least 
be bond fide - 

» . (5) Where two brothers succeed to equal 
shares of a paternal estate, the 
absence of one does not deprive 
him of his rights of inheritance, 
unless the possession by the other 
is adverse te the absent brother ... 

(6) Under the Mithila law a son’s owner- 
ship in ancestral property aocfues 
on his birth, from which period 





Hixpoo Law.— ( Continued.) 
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343 


548 
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(7) Local custom can alone sanction a 
marriage between" persons of dis- 
tinct castes 

See Adopted Son. 

See Full Bench Rulings by four 
Judges (2) i 

See Full Bench Rulings eby five 
Judges (16) 

See Partition (1) 

See Succession (1) 


Hixpoo Winow. 


wee 55 


ib, 


498 


61 


(1) Where there is @uilicient cause, a 





*s maintenance may be either 
increased or decreased. The in- 
crease, if allowed, should beemade 
from date of suit waa 452 

(2) A -—-—’s ‘right to maintenance docs ® 
not cease on her leaving her bus- | 
band’s house we ib 

(3) Under the Mitackshara Law, a child 
less —— takes only a limited in- 
terest in her husband’s estate —... 

(4) Where a —— raises money by moxt- 
gaging her husband's property, the 
morigagee is not bound to look to 
the appropriation of the money ... 01 

(5) A —— may make the fullest “use of 
the usufruct of her husband's 
estate ; and the property left by her 
is nut liable for personal debts, 
except when contracted under legal 
necessity or for benefit of the 
estate vee O84 

(6) A pottah granted by a —— after the 
assignee of the reversionary heir 
has been appointed manager of her 
estate, is good and valid against her, 
and therefore against him . 598 

Sce Evidence (22) 

See Full Bench Rulings by threes e 
Judges (3) 

See Limitation (21) 

See Sale (1) (2) (9) (10) 


490 


Hourpays. 


See Mortgage (5) : 


Hovse- RENT. 


69 


ib. 


Where a tenant states that he will 
vacate a house on a certain date, 
he is liable for rent up to that date 
at the rate at which he has been 


holding ve 213 


HustTanoop. 


ib. 


See Lvidence (5) 
I, 


| ILLEGAL EJECTMENT, 


98 


* See Ejectment (1) 
See Onus Probandi (2) 


@incomE-T'ax Papers, 


@ie 
faiber and son ar@ joint owners .., 4691 ° 


Where the accounts of a mortgagee in 
_ possession are being taken, Lis —— ° 


f 
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are inadmissible as evidence in his 
favour, though they may be used 
against him 
INSTALMENT. 
See Interest (2) 


INTEREST. 


(1) Whew a decree of a Lower Appel- 
latè Court awarding —— from date 
of suit is affirmed in special appeal, 
the deerce-holder is entitled to-——~ 
from the date allowed in the de- 
cree, notwithstanding a subsequent 
declaration ofthe Judge of the 
Lower Court that he meant to allow 

from the date of his own deci- 
sion ase 

€2) —- may be decreed with arrears of 
rent, but not upon instalments as 
from dates during the currency of 

the years, unless such instalments 

+ have been previously agreed upon *495 

(8) The difference between the proceeds 

of an eventual sale and the price 
e bid by a defwulting purchaser must 
be levied without —— wee 500 
© See Exaction. 
See esne Pi ofits (2) (8) 
[NTERFERENCE. 


See Boundaries. 
See Execution (1) 


[NTERPLEADING. 
See Cross- Appeal (1) 





386 


‘NTERVENOR. 


(1) The decision of the Privy Council in 
the case of Sreeman Chunder Dey 
vs. Gopal Chunder Chuckerbutiy 
(7 Weekly Reporter, p. 10, P. C.) 
ee considered « 202 
(2) An under Section 77 of Act X, 
- 1859, must not only show that 
he received rent, but that his re- 
ceipt was bond fide „e *305 
(3) Where an —— in a suit for rent is 
made a party at the request of the 
plaintiff, the latter cannot, in spe- 
cial appeal, get rid of the effect 
of his own act + "338 
(4) An —— claiming, as mortgaged to 
himself, land attached in execution 
of a decree for rent, is not bound 
to bring his objection under Sec- 
tion 269 Act VIII of 1859; and 
his*omission to do so does not bar 
his right to sue to establish the 
validity of his mortgages within the 
period permitted by Act XIV of 
1859 , e T4 
(5) Where a third party intervenes in a 
suit to recover possession of a te-® 
nure, on the ground of being in pos- 
session, he is not entitled to be 
heard on O19 
See Jurisdiction (16) 
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i `N 
> rar S 
RE 5 e Rulings by fi welaj 
See Full Bench Rulings by five Judges (9 
See Sale (3) Š 


we 278 | Tssue, 


® 

A perwannah, or document of notifi-e 
cation, is first issued when it i 
handed to the peon for delivery ... 116 

See Fresh Issues. e 

See Remand (3) 

See Special Appeal (2) (3) 

Issumnuvisser PAPERS, 

m, When properly supported and 
proved, are only primå facie evi- 
dence, until rebutted sii 


J. 


Joint Decrees, . 

Where plaintiffs with separate inter- 
ests obtain damages, the decree 
should not be a —— fora lump 
sum, but should apportion the 
damages re 


Joint FAmILY PROPERTY. 

The purchaser of the rights and inter- 
ests of one member in a —-— obtains 
only that member's share oT 

See Hindoo Law (1) 

See Limitation (8) 

See Onus Probandi (14) 


Joint Hinnoo Fanny. 

(1) A family joint in a mess is not ne- 
cessarily joint in estate, nor is par- 
tition necessary before division can 
take place; an agreement that the 
ownership is to be in certain shares 
taking away the character of joint 
enjoyment oe 8) 

(2) On the death, without issue, of one of 
several uterine brothers undivided 
in estate, the surviving brothers 
succeed equally to his share ou, “ale 

(3) Where ajotedar is registered, not as 
for himself only, but as manager for 
a——-, his relinquishment of the 
jote does not authorize the zemin- 
dar to make arrangements with any 


159 


299 





one he pleases ov 268 
(4) Members ofa ——- with vested in- 
Ky terests in their joint property,ein 


| commensality, and joint fruition, 
| have no several proprietary right 
other than an alienable right to call 
for partition, and the karia is not an 

agent with delegated authority ... 483 
(5) During the minority of a member of 
a——, the karta is trustee, and is 
liable to account to him for the 
extent of his share in the joint pro- 

perty . 28, 
` (6) The common presumption of Hindoo 
Law in favor of members of a —— 
* does not apply to a case in which 





è Wi years after separation one of the 
ng parties sues the others alleging 
i thaj certain simmovable property 


a INDEX (CIVIL RULINGS) ` ea 


Jort Hinvoo Famiry.—( Continued.) 


possessed by them on the allega- 
tion of exclusive purchase was ac- 
quired by jéint ancestral income ... 

See Presumption (4) 

e See Right of Suit (1) 


Jogat-Recerrr., 


After costs have been levied, they. 


need not be detained by the Court 
until a —— can be obtained from 
all the defendants; the proper course 
being to give notice to the second 
set of defendants to prove within 
a resonable time what portion they 
are entitled to oi 


JUDGE. 
Where *a —-- gives evidence, he 
should be sworn like other wit- 
nesses or 


JUDGMENT BY CONSENT. 


Where the High Court reverses the 
decision of the Recorder of Ran- 
goon in the first of a number of 
suits against the same defendant, 
the decision in which it was mutu- 
ally agreed should determine all 
the others, and subsequently, with- 
out hearing argument, reverses the 
decision in such ofthe other suits 


+ 


as are appealable,—Huexp, that the. 


decree passed by the Recorder's 
Court in the four unappealed suits 
are good decrees, on which execu- 
tion may be issued in the usual 
- form, provided they be not altered 


558 


386 


+ 


on review oe 276 


JUMMABUNDEE PAPERS. 
————cannot be treated as independent 


evidence of a contested fact tome 


JURISDICTION. 


(1) In a suit by lessee for damages, 
where the plaint shews a distinct 
prayer for abatement of rent, and 
sets forth as the main ground of 
suit a fraudulent breach of contract, 
so much of the claim as refers to 
abatement is beyond ———~of the Civil 

e Court, but the rest is cognizable 


vit eee 

(2) Residents of Sinchal and Jallapahar, 

who are amenable to the Mutiny 

Act, are not amenable to the Small 

Cause Court of Darjeeling sits 

(3) ‘Place’ in Section 99 of the Mutiny 

Act is not used in the limited sense 

of a fortified town or fortress; and 

Sinchal and Jallapahar being places 

in India beyond the —— of’ the Cal- 

cutta Small Cause Court, actions 

are cognizable only by a Military 
Court of Requests 


(4) The High Court cannot admit,fm ap- 


451 


112 


peal which Act VIII of 185% and ẹ 


Section 11 Act XXIII of 1861 do 


Jurispicrion.—( Continued.) © 


not allow. Section 15 of the Char- 
ter does not apply to the ques- 


tion sa 
(5) A suit’for property pledged under 
an ikrar is nut a suit within Section 
6 Act XI of 1865, and is not cog- 
nizable by a Small Cause Vourt. ... 
(6) Where a Gollector has refused to 
albw the execution of an Act X 
decree purchased from the original 
judgnient-creditor, the Civil Court 
cannot grant execution on the 


136 


stréngth of thequrchase we 145 


(7) A suit for damages on account of 
certain paddy distrained by a zemin- 
dar, between whom and plaintiff 


there is no relation of landlord and . 


tenant,*falls either under Section 
139 or Section 143 of Act X of 1859, 
and comes under Section 28 of that 


Act, and is cognizable only by a 
x 


Revenue Court ais 

(8) A suit will lie in the Small Cause 
Court for damages sustained in con- 
sequence of decree-holder fraudu- 
lently omitting to certify to the 
Court the payments made by plaint- 
iff ae 

(9) A widow's suit for maintenance un- 
der Civil Courts decree, where de- 
fendant urges non-liability, and has 
already brought an action in the 
Moonsiff’s Court for release, is not 
cognizable by a Small Cause 
Court 


(10) In a suit to make a judgment passed 


in the Court of Queen’s Bench in 
London, a judgment of the Re- 
corder’s Court in Rangoon oe 


(11) Where valid consideration for the 


promise of a certain sum of money 
to be paid on condition of the with- 
drawal of a suit pending in the 
Moonsiff’s Court, is denied on the 
ground thatthe suit was already 
barred by limitation, plaintiff may 
recover in a Small Cause Court, 
which cannot inquire into the 
question of limitation 


(12) A suit for salvage, even when the 


property had been abandoned by 
those in charge of it, is not cogni- 
* gable by a Court of Small Causes .. 


(13) A Principal Sudder Ameen cannot 


interfere, on the prayer ofa third 
party, for the release of property 
attached by the High Court, pending 
an appeal to the Privy Council... 
(14) Every Court of justice may, in its 
discretion, restore to its files any 
ease which it has itself removed 


162 


210 


214 


216 


252 


269 


therefrom undetermined ...*283 


(15) A tbird person, not a party to the 
suit, alleging thata tenure sold in 
execution of a decree by a Revenue 


Court is not transferable, and seek- , 


JURISDICTION — ( Continued. ) 


ing to have his right to possession 
vindicated, e may complain in the 
Civil Court and ask protection 
against Collector's decree on 
(16) In a suit for rent paid in kind, in which 
defendant does not deny plaintiff's 
right as landlord, but intervenors 
deny the ——~ of ¢he Civil Court, 
pleading that defendant was their 
tenant, —-— Hern, that the suit re- 
mains within the cognfzance of a 


: INDEX (QIVIL RULINGS. ) 


286 


Revenue Court l 287 


(17) The fact of a qpecial appeal having 
` been admitted in the High Court 
against a decretal order of a Lower 
Appellate Court, prevents any party 

to the suit from applying to the 
° - Lower Appellate Court for a review 


of judgment ...*301 


(18) A Revenue Court's decree declaring 
B to be A’s ryot is not conclusive 

* as to the question of title, ¿. e., as 
to whose right it is to have the 
particular jote jumma in dispute as 

¢ his property ae 
(19) Where the purchaser of a tenure at 
an auction-sale, in execution of 
aeCivil Court's decree, offers to 

` pay certain arrears of rent on 
account of which it is at the 

time attached, and the Assistant 
Collector refusing to receive pay- 

ment again sells the tenure, the 
purchaser’s remedy is by appeal to 

the Collector, Commissioner, and 


*306 


Board of Revenue *326 


(20) A Court of Small Causes has —— in 
a suit for recovery of damages un- 
der rupees 500 owing to the illegal 
removal of crops, and no special 

e. appeal lies; anda Lower Appel- 
late Court should not decline —— 
if the case involves the title of 
the zemindars, although the decree 
would be only binding quoad the 
value of the crops es 

(21) Where a Deputy Collector rejects 
an application from a third party to 
intervene under Section 77 Act X. 
1859, a Judge has no ———, on ap- 


- peal, to remand the case B45 


(22) The decision of a Revenue Court 
that a party is liable for rent to 
another as n tenant, does not bar a 
suit in the Civil Court for a decla- 
ration of title on general civil 


rights a. O09 


(23)- Where a putneedar sells a tenure in 
execution of a decree for back 
rents, and three days after sells it 
again in execution of another 


decree for back and current rents,” 


the purchaser at the first sale, not 
being a defaulting tenant, may insti- 
tute a suit in the Civil Court to 


set aside the second sale .«.*368 * 


JunisDicrion.—( Continued. ) 


(24) An order of a Zillah Court in nppeal 
exempting a judgment-debtor from 
liability is not without ——~ vee 386 


(25) Section 15 of the 24 and 25 Vid 
Cap. 104 does not enable the High 
Court, by way of motion, to deal with 
a Lower Appellate Court’s order, 
where the latter has , and its 
order is final OD. 


(26) Where a Prinvipal Sudder Ameen’s 
decree has allowed separate costs 
to separate defendants, his success- 
or is not competent in execution to 
alter the award s. 387 





(27) Ina suit to recover possession of 
land according to a boundary line 
laid down by the resumption 
authorities, where the Lower Court 
holds that it has no —— to try the 
case as a regular suit, but that un« 
der Section 11 Act XXIII. 1861, 
it involved matter for adjudication 
in the execution department only... 393 

(28) The general powers of the High 
Court do not enable it to hear an 
appeal from a Zillah Judge’s order 
refusing to ‘rectify’ a decree oe 394 

(29) A suit cannot be maintained in a 
Small Cause Court in the Mofussil 
to recover the unsatisfied balance 
of a decree of such Court w+. 399 

a9) A Lower Appellate Court may grant 
a review of its own judgment for 
the purpose of correcting a clerical 
error, even after a special appeal 
has been determined by the High 
Court vee 471 

(31) A Lower Court has no —— to review 
its own judgment so as to modify 
its substance, after a special appeal 
has been determined by the High 
Court wae ib, 

(32) A judgment making defendants 
separately liable, and proceeding on 

_ ground common to all the defend- 
‘ants, may be reversed by the Ap- 
pellate Court on the appeal of some 
of the defendants ane 472 

* (33) An applicant toa Small Cause Cotir 
under Section 53 Act XX of 1866, 
secking to enforce agreement re- 
corded by registering oflicer under 
Section 52 on the bond, is eutitled 
to a decree only on producing the 
original obligation and record signed 477 

(34) A suit to recover money paid as 
price of land in consequence of 
vendor's failure to register the deed 
of sale, is maintainable ina Court 
of Small Causes eee 

(85) Where one of several defendants ap- 

pegals against first Court’s judgment, 


498 


e the Appellate Court may, under 
a the circumstances set forth in Sec- 
tioa 337, Code of Civil Procedure, 


+ 
+ 


JURISDICTION. —( Continued. ) 


reverse the judgment in favour of 
all tbe defendants .. 499 
(36) A suit by zemigdar against putnec- 
‘w dar for recovery of zemindary dak 
charges, is cognizable by a Court of 
Small Causes + 518 
(37) An appeal from the decision of a 
Deputy Collector ina suit under 
Section 9 Act VI (B. C.) of 1862, 
lies not to the Collector but to the 
Zillah Judge ° .. 520 
(38) Quere. Whether the Civil Court 
can interfere with a Collectors or- 
der under Section 11 Act XI of 
1859, opening a separate account 
with the recorded sharer of a joint 
estate? ° ne 
(39) A sale by order of a Revenue Court 
can be set aside by a decree of a 
Civil Court, even if held directl 
under Act XI of 1859 10587 
(40) A Civil Court cannot pass a decree 
for the recovery of the person of a 
wife, but only for restitution of con- 
jugal rights we 552 
(41) Revenue Courts have no——in a suit 
to recover arrears at an enhanced 
rate, where the land has been leased 
for a school or church sees 
(42) Though a Deputy Registrar’s order ° 
refusing to register a deed where 
the vendor does nut appear to ad- 
mit execution is a proper one, an 
application to a Civil Court is war- 
ranted by Section 15 Act XVI of 
1864, and the Civil Court has — .. 
(43) On what the —— of a Court of jus- 
tice as to a cause of action depends 
(44) Where a zemindar seeks to get pos- 
= session of a holding, and the defend- 
f ant claiming to hold from before 
the decennial settlement refuses to 
come, to terms, the question is for 
the Revenue Courts under Section 
16 Act X of 1859 «+0605 
See Cause of Action (6) 
See Contract (1) 
See Execution (4) 
See Full Bench Rulings by three Judges 


534 


576 
598 


(1) 
See Full Bench Rulings by four Judges 
(1) . 

See Sale (15) 


K. 
KARTA. 
j See Joint Hindoo Family (4) (5) 
Kwars. 


See Limitation (5) 
See Possession (3) 
KugoorevT. 


(1) In a suit to recover rent at ẹnu- z 
contending that the —— doas not 


INDEX (CIVIL RULINGS.) 





Kunooteur.—( Continued.) 


e 
give the full terms of the arrange- 
ment, cannot shew what were the 
actual terms of the pottah, the —~ 
is treated as conclusive evidence of 
the tenancy ‘xs 
(2) —— the genuineness of which has 
been proved in the ordinary way 
ought to have due weight® even 
though not filed early in the litigation 452 
(3) A —— is nota “lease” within the 
meaning, of Section 13 Act X VI 
of 1864 n. O37 
(4) A landloyd cannot claim rent under 
a —— where the®lessce has never 
obtained possession 112 082 
See Esioppel (2) 
See Witnesses (1) ° 


a e 


*65 


Lapse or Tne. 
See Evidence (22) 


LEASE. 

(1) The resignation of some of the joint 
lessees, where there is an entiret? 
and equality of interest among the 
tenants, does not void the lease ...*147 

(2) By Act XVI. 1864, no unregister- 
ed —— for a term exceeding a year 
can be received in evidence in any 
civil proceeding wee 425 


LEGACY. 
A-—— cannot be left to one of seve- 
ral heirs without the consent of the 


oO ® 


rest awe BOT 
Legar NECESSITY. 
See Evidence (27) 
LESSEES. 
See Arrears of Rent (1) 
LETTERS or ADMINISTRATION. ie 


See Aet XL of 1858 (1) (2) 


Lraniciry. 

(1) A promise to pay a debt when made 

by other than the borrower is bind- 

ing in many oases, although the 

amount of it may not be ascertain- 
ed at the time . 140 
° (2) The doctrine of the-—-of a dor- 
mant partner for every debt incur- 
red by the active partner is not 
- absolute in Courts in England, and is 
not to be followed except when 
consonant with justice, equity, and 
good conscience is 
(3) Money lent on a bond of the ‘ malik 
and mooktear’ of a factory on his 
personal credit, and the security of 
the entire factory, cannot be re- 
covered from other parties personal- 
ly found to have a share in the 
factory ib. 


e (4) Clause 1 Section 4 Regulation XT. 
hanced rate, where the plaittiff «l. 


1825, and Section 22 Act X of 1859, 
. will not allow of suits for assessment 


XXll. 
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© Lraninity.~—( Continued. ) 


of accretions to a zimma-tenure, 
holders like the zemindar not being 
liable under Section 15 Act X of 
1859 for additional rent of chur 
land, until they are shown to be 
holders of tenures subsequent to ı he 
decennial settlement not having a 
fixed jumma, and,then they will be 
only liable for talookdareg rates ...*379 


(5) Where a widow who, on the death of 


(6) Where an estate is sold in execution 


her husband, was made defendant in 
a suit which had been pending 
against him, nfarries again between 
the original and final judgments 
against her, her second husband is 
not liable to summary proceedings 
*in execution, and the term ‘judg- 
ment’ in Section 105 Act VIIL of 
1859 does not include thé judgment 


in appeal . 442 


of a decree, the purchaser is not 
bound by all the acts of the judg- 
ment-debtor 


(?) The — of a registered shareholder 


as member of a Limited Liability 
Company to contribute, is only 
prima facie; the sole step of joining 
others in affixing their names in a 
prospectus to a certain number of 
shares not being an agreement to 
become a member . 539 

See Decree (1) 

See Full Bench Rulings by five Judges (3) 

See General Warrant. 

See Hindoo Widow (5) 

See House Rent. 


LIMITATION. 
(1) A suit for damages, the main ground 


of which is a fraudulent breach of 
contract, is not barred by the —— 


of 3 years one "OD 


(2) The formal confirmation by a Court 


(3) How applied in a suit brought in 


(4) How applied in a suit by a pleader 


(5) How applied to bhurat lands or khalls 


of a sale by a decree-holder is not 
a proceeding in execution of his 


decree 100 


1272 to recover possession of land 


said to have been purchased in , 


1262, where defendant is alleged to 
have held the property up to 1265 
under an ijara 106 
to recover fees in three suits, where, 
in one case, defendants agreed to 
pay according to law, and in the 
others there was no written en- 


agement 113 


124 


(6) A defendant setting up title and -——— 


may succeed on ——, even if he 
cannot prove title ; the onus of 
proving that he is within time lies 
on the plaintiff ans 


(7) How a ae under Clause 3 Section e 


3 of Regulation IT of 1805, where . 


Limrration,—( Continied. ) 


defendant, in a suit for ejectment 

on refusal to give a kubooleut, 
pleads —— gerftrally, and is found 

to have been in possession from De- 

fore the decennial settlement ¢ ... 

(8) Defendants failing to prove joint pos- 
session cannot plead in a suit 

for confirmation of title and posses- 

sion aie 

(9) How applied in an action for a ba- 
lance on an indigo account, com- 
prising a balance to which defend- 

ant had assented, and advances on 
account of goods to be supplied ... 

(10) How applied in a suit to recover pos- 
session of lands as heip, where -— 

is pleaded eas 

(11) How applied in a suit to recover 
landed and other property to which 
plaintiff makes title by inheritance 

and seeks to set aside defendant’s 

plea of —— by alleging fraud... 

(12) In a suit against an agent for monies 
received, in which defendant pleads 

, and plaintiff seeks to extend 
the period of ——— on the ground 

of fraudulent accounts ae 

(13) How applied in a suit against the 
heirs of a gomashta to recover the 
aggregate amount of certain sums 
overdrawn by him to the date of his 

death, less the salary due to him 
during his incumbency a 

(14) In the case of a Judge’s refusal to 
enquire into the merits of an appli- 

cation for a certificate under Act 

XL of 1858 nic 

(15) Tenant’s plea of —— does not apply 
in a suit for khas possession of lands 

where the lands lie in an estate with- 

in which defendant does not admit 
tenancy 

(16) No subsequent proceedings can revive 
an extinct decree when the execu- 

tion of it has become absolutely 
barred by —— 


(17) How applied in a suit dismissed with 
costs in a Court of Small Causes, 
after which two applications for a 
new trial were made and rejected, 
the last application being rejected 
in accordance with a decision of 
the High Court 
(18) Application for notice and the other 
steps in execution are all distinct 
acts which, if Bond fide taken, bar 
——-, no proceedings being effect- 
ual within the meaning of Sec- 
tion 20 Act XIV 1859, unless 
bona fide Se 


(19) Plea of —— over-ruled in Court of 
. rst instance, and not brought be- 
fore the Lower Appellate, cannot 
be entertained by the High Court 
inf special appeal " a 








eau 


oye 


169 


209 


251 


*329 


. 334 


343 


378 


=.. 390 


a 
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443 


452 
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Limrration.—( Continued, ) 


(20) Where ——— is pleaded, a plaintiff is 
not entitled, under Section 14 Act 
XIV of 1859,sto deduction for the 

*w time of the pendency of a suit 
brought by defendants upon the 

same cause of action Sess 

(21> How applied to property of a Hindoo 
widow, of which she never gets 
possession and which is held ad- 
versely to her and her husband's 
estate and to the treversioner, if 

the ordinary period of —— elapsed 

since cause of action accrued to 


er nis 
(22) How applied where plaintiff is found 
to have been dispossessed from land 

by force of a Magistrate's order 

under Section 318 of the Code of 
Criminal Procedure Sis 

(23) How applied where a mortgagor al- 
lows an awardin favor of mort- 

gagee in possession to remain un- 
challenged for three years 

See Declaratory Decree (1), 

See Execution (8) (11) (12) 


gee 
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460 


480 


564 


See Full Bench Rulings by three Judges 


(4) 
See Full Bench Rulings by four Judges (1) 
See Full Bench Rulings by five Judges 


(1) (5) (7) (18) 
See Intervenor (4) 
Sec Mahomedan Wife. 
See Malikana., 
See Notice (2 
See Onus Probandi (6) (16) 
See Possession (3) 


Linurep Lrapinity Company. 
See Liability (7) 
š See Suit (13) 
LOCAL INVESTIGATION. 
` Witnesses are not to be examined 
out of Court by Ameens except on 
oints to be determined by local 
inspection 


M. 


Mauomepan Law. 
(1) Mere possession gives no ‘Huk 
Stuffa’ according to ——-—: there 

must be ownership in the conti- 

- guous land T 

(2) An adopted son cannot inherit among 

: Mahomedans f D 


Magomenoas Wirow, 

See Full Bench 
Judges (4) 

See Onus Probandi (4) 


Manonepas Wire. 

In a suit by —— against her husband 
after divorce, for recovery of pro- 
perty belonging to her, cause of 
action arises at the time of sepdva- 
tion; and until the husband has 
proved his right te the property, 


Ruling by three 


1 


» # 


*83 


>» 


455 


. 902 


Masomepan Wire.—( Continued.) p 


the presumption is that he only 
held in behalf of his wife a. 153 


MAINTENANCE. 


Where a husband does not object to 
his wife’s leaving his house to carry 
on an independent calling, or give 
her notice to return, she is, ewhen 
desirous of returning, entitled to 

we 475 





See Cham erty (2) 
See Full Bench Rulings by four Judges 
(2) 
See Hindoo Widow (®) (2) 
MALIKANA, 
The right to—— is a proprietary 
right constituting interest in land, 


and not the same as rents; Clause 
12 Section 1 Act XIV of 1859 


applying to it wwe 102 
MANAGER. ` ® 
See Hindoo Widow (6) 
MARRIAGE. ‘ 
See Hindoo Law (7) 
MEASUREMENT. 
A proprietor of an estate is not “bar~ 
red from——by the fact of its being 
leased to a third party ; nor need 
he show that he is in actual receipt 
of the rents at the time when he 
applies to measure ae ddl 
Mesnze Prorirs, 
| (1) Where a decree provides tor the 
ascertainment oi——-at the time of 
execution, decree-holder is not 
concluded by what he may have said 
in his plaint as to the amount ,,, 217 


(2) Where the decree does not give in- «e 
terest on——, interest cannot be 
awarded for the period previous 
to the ascertainment of —— ove b. 

(3) Where a decreefor —— does not say 
whether interest is oris not to be 
awarded, the Court executing is 

right in refusing interest ww. 869 

(4) Principle upon which ===- are deter- 

è mined e. OLE 

(5) Principle on which —— are to be as- 

sessed where defendant has been 
- compelled to relinquish possession 

(6) Where a trespasser has obtained ex- 
traordinary profits by the expendi. 
ture of capital on land, allowance 
Should be made for such expendi- 
ture im a decree entitling to—— .., 

See Admission (2) 

See Attachment (5) 

See Execution (5 

“See Full Bench Itulings by four Judges 
1 


457 


473 


(1) 
Sre Full Bench Rulings by five Judges 
. © (13) 
. See Possession (9) (10) 


XXIV ` 





ar or 
+ See Act XL of 1858 (1) (29 
See Guardian. h € 
See Onus Frobandi (8) 
Sce Sale (14) 


MISCONSTRUCTION. 

Where a Lower Court, in recording 
the words of a document ou which ` 
it relies, puts one éerm for another, 
it is a-—-, affording gyound for 
special appeal ; but where it places 
a particular boundary-mark in a 
particular spot, its decision would 
not be a —e, unless incompatible 
with the wording of the document 36 


MirracksHARA. 
See Hindoo Law (1) 
e See Partition (2) 


MOKURURREE POTTAN 

granted by a Rajah of Tipperah 
to a member of his family is resum- 
able on the death of the grantor ; 
and a female member does not 
cease to bea member by marrying 














bound to keep them in necessary 
repair, aud may charge for ‘the 
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MORTGAGEE’S Accounts. 

A mortgagee must keep regular ac- 
counts, or the presumption will be 
against him; buț this does not mean 
that all mortgagor’s statemengs 
must be taken as,true vee 275 

See Redemption (1) (2) s 

MUNICIPAL COMMISSIONERS. ® 
(1) ——Are entitled to one month’s no- 
tice of action under Section 87 
‘Act HI (B. C.) 1864, when they 
have been geting in the belief that 
they were exercising powers given 
by that Act ses 
(2) Where——have acted properly under 
the law, they are entitled to the 
application of Section 87 Act III 
(B. C.) of 1864 ° een 536 
See Act IH (B. C) of 1864. 
Municiran Work. 
See Contract (3) 
Y Act, 
See Jurisdiction (3) 
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New GROUNDS. 





S& Full Bench Rulings by five 
Judges (8) (12) 


e into another race inc SUE i A party wishing to be heard in sup- 
Monty DECREE. , port of —— must apply under Sec- 

An ordinary in a suiton a bond tion 374 Act VIIL of 1859: he 
with mortgage-clause, but silent cannot raise them in an application 
about that clause, cannot be exe- for review va 870 
cuted against property no longer ' Non-REGISTRATTON. 
belonging to judgment-debtors .., 82! A plaintiff may be permitted to shew 

See Mortgage (1) | that the —-—~ of a deed of sale was 

MORTGAGE. . : i owing, not to any fault of his own, 

(1) The purchaser of the rights of a but to the fraudulent conduct of 
mortgagor who obtained possession his adversaries va 351 
of the property cannot be ousted i See Evidence (23) (30) 
summarily by a subsequent pur- : NON-T RAVERSE. 
chaser of a money-decree against The doctrine of admission by —- 
the mortgagor we 150 | is not applicable to written state- 

(2) A finding that a——deed has been ments filed under Act X of 1859... *83 

ee attested by the Registrar of Deeds | Notice. 
and proved by witnesses, is a sufi- | (1) Omission to comply with all the 
ciently distinct finding on the bona directions regarding verification 
fides of the deed son LOT does not vitiate a sale under Re- 

(3) Where plaintiff suing to obtain cer- | gulation VIII. 1819, when the 
tain property unencumbered by a Court finds that the notice pre- 
previous mortgage, yet pays Into | scribed im Clause 2 Section 8 has 
Court the amount due on mortga- a been duly served wa. 242 
gee's lien, he has no cause of action (2) A --—— under Section 216 Act VIII 

- as against defendant os 332% of 1859 is a proceeding withine the 

(4) A made after attachment is alien- meaning of Section 20 Act XIV. 
ation under Section 240 Act VIII | 1859, and the debtors period of 
of 1859, and is null and void «n. 5H, limitation for a new trial runs from 

(5) The year of grace allowed to a mort- | date of service of SUC] s- vee 830 
gagor includes holidays, no deduc- ' (3) ——~ under any Section of Act III 
tion of holidays being allowed after ! (B. C.) of 1864, preceding Section 
the year expires .. 583 81, may be served upon the person e 

See Attachment (3) l addressed, or be left with a servant 

See Full Bench Rulings by five Judges of the family ww. 562 

(1) (8) | (4) See 48 of the Municipal Act protects 
See Hindoo Widow (4) l the Commissioners against slight 
Morreacep PREMISES, j | errors of calculation in a notice of 
A mortgagee in possession of ——~ is . demand ib. 
° 
d 


same with interest oe: 48 


See Municipal Commissioners (1) 


oz 
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NOTIFICATION. 


By the date of —— is meant the date 
of its issue by the Court ie 
See Attachment (6) 


= O. 


116 


® 
OBJECTION. 


(Q An——that the Lower Court .mis- 
apprehended the meaning of ade- 
position ought to be certified in the 
written grounds of appeal vse 289 

(2) Where an—— not pressed on the 
Lower Appellate Court, is not no- 
ticed by it, the legal presumption is 
that it was not noticed on that 
account ves 

(3) ——s, whjch are entirely matters of 
fact, and which go to the substance of 
plaintiff’s claim, cannot be admitted 
for the first time in special appeal... 

(4) Where the question whether the alien- 
ation of property by a father with- 
out the son's consent is valid under 
the Mitackshara Law, is not raised 
in the Lower Courts, such invalidi- 
ty cannot be admitted as a ground 
of—~—~in special appeal se 503 

See Civil Ameen (1) 
See Cross- Appeal (8) 
See Practice (3) 


OMISSION. 


The-—by Lower Appellate Court 
of any specific mention of a record 
- filed as evidence is no error in law 120 
See Jurisdiction (8) 
Onus PROBANDI. 
(1) Ia a suit to recover rent at an en- 
hanced rate aoe 
(2) In a suit to recover possession, 
where plaintiff proves possession 
and dispossession ssa 
(3) In a suit for enhancement of rent 
where defendant gives prima facie 
proof of a rent-free title ae 
(4) Inasuit by a Mabomedan widow 
against the brother of ber deceased 
husband for her share of the bus- 
band’s property, when defendant 
sets up.a tumliknamah, by which 
daceased conveyed away the pro- 
perty to defendant's son wee 
(5) In a suit in which plaintiff seeks to 
obtain a declaration that defendants 
held a tenure under him an 154 
(6) In deciding a plea of limitation ... 155 
(7) Where defendant, in a suit for ar- 
rears of rent, alleges remission ...*239 
(8) Where a person, after attainin 
majority, questions any sale of his 
property by his guardian during his 
minority eos 207 
(9) Where plaintiff alleges that an at- 
tachment subsists, and that the «œ 
mortgage under which defendant 
claims is invalid ws 332 


ib. 


493 


*65 
° 


71 


*103 


142 





Oxus Prosanpi.—( Continued.) œ 


(10) Where’a plaintiff claims, not under 
any general right ef inheritance, 
but expressly under a decd . 385 
(11) In a suit for possession, where plaint- 
iff has a clear title as heir to her 
deceased husband as against defend- 
ant j e 
(12) Where proceedings are impugned as 
not dona fide ae 
(18) Ina suitto establish right of pre- 
emptioneon the ground of owner- 
ship of contiguous land n 455 
(14) In a suit to recovers possession of a 
share of a tank alleged to be joint 
family property ee 
(16) Where plaintiff sues for a declgra- 
tion that an adeption is invalid ... 463 
(16) Where a plaintiff claims rent on ac- ° 
count of lands as mal from defend- 
ants who set up a lakheraj title -.. 570 
See Full Bench . Rulings by five 
Judges (6) (16) ° 
See Iniervenor (1) 
See Limitation (6) 
Sea Mahomedan Wife (1) š 
See Possession (7) 
See Presumption (3) 
See Suit (8) 
ORDER. 
- An ~—~ for costs in execution comes 


within the word ‘ order’ in Section 
20 Act XIV of 1859 we 408 


E: 


461 


$ 


PARTITION. : 
(1) In——under Hindoo Law, shares 
must be defined, and there must be 
distinct and independent enjoy- 
ment bee 
(2) Whatever is acquired at the charge 
of the patrimony is subject to parti- 
tion; but if the common stock is im- 
Haale an equal share is ordained. 
eparate property acquired with 
small detriment to the joint-estate 
is joint, although the acquirer gets 
a double share ‘it 
(3) Where certain land in dispute is 
. found to be the plaintiff's share, the 
defendant holding his separately, no 
further formal-——is necessary 
(4) There is no statutory bar against a 
ryot’s right to partition, as between 
himself and his co-parcener, provid- 
ed it does not bind the zemindar or 
limit his right over the whole tenure 
as a joint one oe 487 
See Hindoo Law (1) 
See Joint Hindoo Family (1) 
See Under- Tenure. 


PARTNERSHIP, 


Where plaintif entering into a con- 
tract of-—~to work certain mines, 
receives a bonus and six monthly 


d 


61 


61 


-XXV 


L 


XXVI * 


+ Partnersnuyp.—( Continued, ) 


payments as ‘rent’ for*the land, 
stipulating, to refund in case coal 
should not be discovered, it is 
a—— arrangement, and the money 
is consideration-money 


Pauper PETITION. 
A petition of objection under Section 
348 Act VIII of 1859- will be re- 
ceived but not heard till the stamp 
duty is paid; the question ‘will have 
to be raised at the hearing 
See Aci AX WIT of 1867. 


PAYMENT. 
(1) Where a judgment-debtor, instead 
of paying into Court, pays direct 

*to the creditor, he does so at his 

: own risk a at 
(2) Where a judgment-debtor pays the 
amount decreed to the Court's 

officer under pressure of process, 

7 he is entitled to protection, the 
Jatter clause of Section 206 Act 

VIII of 1859 relating only to volun- 

* tary adjustments 


PENALty. 

See Contract (4) 

® 
Peons. . 

By Aet V. (B. C.) 1863, the appoint- 
ment of———is vested in the nazir 
subject to the approval of the Judge, 
and no superior authority is com- 
petent to control such appoint- 
ments, 


PLAIN PAPER . 
_See Practice (1) 


Preavers’ Fess. 

‘See Limitation (4) 

See Suit (2) 
Pernar. 

See Jurisdiction (5) 
Possession. 

(1) A witness's statement that a party ‘is 
in possession’ is no evidence of-———, 
which must be proved by the vari- 
ous acts of ownership constituting 


ae 





it the 
(2) ——need not be long in order to be 
some evidence of title aos 


(3) Lands not capable of occupatio 
(e. g., a khal) belong to the pergon 
in——of the occupied lands to 
which they appertain; but when a 
khal becomes dry and culturable, 
if any one to whom it does not be- 
long takes———of it, cause of ac- 
tion accrues from the time of 
wrongful —— P oe 

(4) Long——-is not only evidence of title, 
buta good and valid title by itselft.. 

(5) Plaintiffs failure to show———-withia 
12 years of suit does nut entitle 
defendant to a verdict. ——must be 
weighed with other evidence for 


. 499 


. 356 


362 


462 


33 


120 
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Possession, —( Continued. ) i 
the party proving it, and the evi- 
dence of the'opposite party 
(6) The plea of adgerse—for more 
than 12 years isa point for adjw-» 
dication in bar PA 
(7) Where the heir of an ostensible atc- 
tion-purchaser seeks to oust defende 
ant who has been }2 years in ——, 
and who pleads that the sale was 
benamee, long —— proves defend- 
ant’s allegation to be true, and 
plaintiff must show that his ances- 
tor paid for the property was 
(8) ———-obtained and continued by fraud 


see 


is not-—within the meaning of 
"4.49 


Act X of 1859 i 

(9) A decree for——-does not necessarily 
involve mesne profits: plaintiff 

suing for mesne profits must prove 

title a 

(10) Where a plaintiff failing in a suit for 
an arrear of rent, obtains a decree 

in the Civil Court for —~without 
wasilat, which he had estimated at 

the rate of the rent previously 
claimed, the second suit is not for 

the same thing as the first, and 
plaintiff is entitled to wasilat as 

well as-———. = 

(11) ~— is evidence of title only, because 
presumably referable to rightful 

` title and absolute ownership : the 
other side must show that the primd 

facie presumption is ill-founded 

See Evidence (10) 

See Hindoo Law (5) 

See Kuboolent (4) 

See Onus Probandt (2) (6) (11) 

See Proprietary Rights. 

See Right of Possession. 

See Right of Suit (4) 

Possrssory DECREE. 

A Collector selling a specified Akas 
mehal ought to point out and give 
possession of that which he has 
professed to sell 


Posruumous Son. 
A m- has a legal share in his 
father's property 
POTTAH. 


Where a——provides that the grantor 
is not to alienate or lease the pro- 
perty to a third party without 
giving the lessees the refusal, the 
restriction is binding 

See Arrears of Rent (3) 

See Evidence (31) 


Practica. 

(1) The rule of Circular No. 31, dated 3rd 
October 1864, extends to plain pa- 
per filed under the general rule at 

d g end of Schedule B Act X of 1862, 
e when the copy cannot be comprised 


eer 
. 


0 


+ < 


365 


ib, 


438 


590 


594 


602 


259 


257 o 


*147 


within the stamp paper putin 4. 38 
eo - 
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Pracricié.—( Continued. ) 


(2) An appeal from from an order declar- 
ing a person, claiming to bein pos- 
session of property taken in exe- 
cution, to have no locus standi 
in the execution case, is a Miscella- 
neous appeal and should be on a 
stamp for an ordinary petition 
Where the finding on an issue referred 

to. the Lower Cotirt is returned 

with the evidence, and no memo- 

randum of objection is filed within 

the time fixed, objections cannot be 

taken when the appeal comes on for 

final determination +438 


PRE-EMPTION. 
High Court’s ruling (W. R., Vol. J, 
page 234) has reference to con- 
Jlicting decisions in the same 
district i we. 537 
See Onus Probandi (13) 


PRESCRIPTION. l 
(1) The English — Act does not apply 
to the Mofussil. ae 
(2) A title by——cannot be created by 
length of user short of 12 years ... 283 


PRESUMPTION. 
(1) A defendant, able to prove that his 
rent has not changed for 20 years, is 
entitled to the——allowed by Sec- 
tion 4 Act X of 1859 is 147 
. (2) A ryot’s having relied on a mokurur- 
ree tenure does not prevent his fall- 
ing back on the——under Section 

: 4 Act X of 1859 . “451 

(3) Parties in possession are presumed 
to be owners, the onus lying on the 
party alleging possession of a 
different nature we 556 

(4) Where other property is proved to 
have been separately acquired by 
the members of a joint Hindoo 
family, there is, in respect of any 
particular property, no more-——of 
joint.than of separate acquisition... 558 

See Evidence (11) 
See Joint Hindoo Fumily (6) 
See Jurisdiction (44) 
-See Mahomedan Wife. 
See Mortgagee's Accounts. 
S& Objection (2) 
See Possession (11) 


PRINCIPLE or PROPORTION. l 
Where the boundaries of separate 
talooks held by a tenant or copy- 
holder are unascertainable, they 
should be fixed, so that the pro- 
. duce of the land in each should be 
to the jumma payable thereon as 
the produce of the whole of the 
said lands is to the total of the jum- 


t 
® 


(3) 





mas payable we «95 
See Enhancement (6) 
PRIORITY. L ee 
——~-Of attachment does not giyea 
e 


decree-holder a right to set aside 
e 


oes 139. 


* him 


Prionity.—( Continued. J x 


a salé on a subsequent attachment, 
but only a right fo be paid first ’ 
from proceeds of sale nı 243 
See Full Bench Rulings by 5 Judges (10) 
PROCEEDING. 
(1) A plaintiff is not bound by a—- 
between other parties, in which he 
had no opportunity of being 
heard sei 
(2) A——releasing some judgment-debt- 
ors from execution, and declaring 
the lability of others, is within 
the meaning of ®Section 20 Act 
XIV of 1859 wa 
(3) To enforce or keep in force a decree 
itis enough if any one interested 
has taken any vs 485 
See Limitation (18) ° 


PROCEDURE.. 


(1) Ina suit for renewal of lease, where 
tenant proves right of occuprncy, 
but not right to hold at fixed sates, 
the Court should proceed to de- 
termine the rates te, be jim- 


125 





240 





posed iter OL 
(2) When a defendant in a suit in 
which the genuineness of the ku- 
booleut is in issue, appeals from a 
Deputy Collector who refused to 
summon certain witnesses, the Judge 
ought to direct that the witnesses 
. or their evidence should be sent 
up, the evidence being confined to 
the rate and time of payment 
and the rent to which payment 
had been appropriated iwe LOT 
(3) The High Court's ruling that a Judge 
must execute his own decrees 
refers only to executions under 
Act VIII of 1859 sae 
(4) Where appellant gives in the names 
of his witnesses within reasonable 
time to secure their attendance on 
the day of hearing, the Lower Ap- 
pellate Court skould direct the 
summoness to issue, giving every 
assistance to the party, all addi- 
tional expenses being paid by 


468 


... 489 
(5) Where a judgment is on ground 
common to all the defendants, and 
. the appeal is substantially against 
the whole decree, the High Court 
is competent under Section 337 
Civil Procedure Code, to reverse 
the decree, though only some of 
the defendants appeal, and one, 
appealing as to costs, engrosses his 
appeal only ona stamp to cover 
the amount of costs wa 058 

° See Execution (3) 


PROMISE. 
See Liability (1) 
e See Jurisdiction (11) 


Xxvill ` 





PROPERTY. 


` See Hindoo Law (2) (8) (4) 
See Waste. | ee 


PROPRIETARY RIGHTS. 


In adispute as to the ——-of parties 
with whom a settlement has been 
made by the Revenue authorities, 
even if made on the ground of 
possession without ® title, the Court 
should see how possession was ob- 
tained, and, if from their ancestors, 
should determine the * respective 
rights of the parties with reference 
to the statuseof the family at the 


time of settlement ad 
PURCHASER. 
A-party purchasing with notice that 
$ vendor’s title is contested, must 
@ 


take his chance if that title turns 
out invalid 
See Act VIII of 1859 (4) 
s See Full Bench Rulings by 
(8) (11) 
See Liability (6) 
Sce Sale (5) (7) 
PUTNEEDAR. ` 
See Lssumuuvisee Papers. 
See Limitation (7) eo y 


R., 


RAILWAY ACCIDENT. 

Where a Railway Company does not _ 
keep a station properly lighted, al- 
lows a train to overshoot the station, , 
and does not warn plaintiff against 
alighting, and the latter receives 
severe injuries from a fallin step- 

ing on the platform when the 
train stops, these injuries are caused 
by the Company’s negligence, and 
not by his own want of care 

RATIFICATION. 

See Sale (14) 

Recorder's Court. 

See Aci X of 1867 

RECEIPT. 

Where compliance with Section 224 
Act, VIII of 1859 and a legal—— 
for possession are found as facts, 
they give a superior right, under a 
Civil Court’s decree, to one found- 
ed on mere actual —— of rent 

RxEvDEMPTION. 


(1) Ina suit for——~of mortgaged pro- 
perty, the law only requires the 
mortgagee’s account of receipts and 
disbursements to be filed in Court 


and sworn to as correct 
(2) No——of mortgaged property can 
be decreed as long as any balance 
is due 
See Right of Redemption, 
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eee *9358 


ope 072 


REFUND. 

(1) Where a fraud has been substantially 
alleged, the absence of a stipulation 
to——does not protect from re- 
funding 

(2) Where a judgment-debtor has pai 
the amount of a Small Cause Couft 
decree, he is not entitled toa—— 


consi 
P 


merely because be was arrested be- : 


fore he reached home 
See Full Bench Ruling by five Judges 


(16) à 
REFUSAL, 
See Decree (2) 


76 REGISTRATION. 


Where——is compulsory, unregister- 
ed deeds are inadmissible as evi~- 
dence; and where——is‘optional, a 
registered deed of later date rela- 
ting to the same property is, under 
Section 68 Act XVI. 1864, entitled 
to preference over an unregistered 

. one 

See Bond (1) 

See Declaratory Decree (2) 

See Jurisdiction (42) 

See Transfer of Tenure. 





REGULATION Vill oF 1793. 
Section 51. See Suit (11) 


REGULATION xix oF 1793. 

Under Section 19, the gross produce 
of each village of an estate is calcu- 
lated with the proportion of the 

. public jumma assessed thereon 

Section 48. See Onus Probandi (3) 


REGULATION Ir oF 1805. 


we 549 


282 


se| L445 


Clause 3, Section 3. See Limitation (7) 


REGULATION IT oF 1806. 
See Attachment (5) 


REGULATION XVII OF 1806. 
Sections 7and 8. See Foreclosure, 


REGULATION Xx oF 1812. 
Section 5, See Limitation (4) 


REGULATION I. 1814. 
See Evidence (2) 


REGULATION xIx oF 1814 
Section 9 does not apply to lands 
° made over under a butwarrah, but 
refers to dwelling-houses, buildings 


and ground immediately attached,,,*145 


REGULATION yir oF 1819, 
Clause 2, Section 8, See Notice (1) 
Section 6. See-Partition (4) 
REGULATION VII OF 1822, 
See Limitation (28) 
REGULATION x oF 1822. 


Sections 2,3, and 8. Seé Full Berch 
Rulings by three Judges (8) 


5 REGYLATION 1x oF 1825. 


Section 5. See Full Bench Rulings 
by three Judges (6) 
e s 
& 
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REGULATION XI OF 1825. 


Section 4. See Full Bench Rulings 


by three Judges (2) 
Clause 1, Section 4. See Liability (4) 
og, Clause 3, Section 4. See Alluvion (1) 
See Suit (11) 
REGULATION ‘VIII oF 1835. 
e See Sale (6) 


RELEASE. 
See Jurisdiction (3) 
REMAND. . 
(1) Where an appeal is made on the 
ground that the Court of first 
instance ought to have found that an 
ijara existed, the Appellate Court 
should determine whether the fact 
has been proved, and not —— the 
case for re-trial : 
(2) Where a case is remanded to be tried 
‘on fresh issues, the parties are en- 
titled to have a day fixed for, the 
- _ reception of further evidence 
(3) Where the High Court, proceeding 
on the assumption that appellants 
are in possession, remands a case to 
a Zillah Court with instructions to 
pass a declaratory decree, if the 
Court is satisfied thatthe act com- 
plained of entitles plaintiffs to such 
a decree, the Zillah Judge is wrong 


in re-opening the question of pos-- 


session ere 
(4) Where an order of -—— does- not 
restrict a Judge to the evidence on 
the record, heis at liberty to exa- 


106 


wee 294 


380 


mine witnessess who are in Court ...*392 


REMISSION. 
: See Onus Probandi (7)- 


RENEWAL or LEASE. 
ý See Procedure (1)- 


Rent. 
See House-Rent. 
See Kubooleut (4) 


REPRESENTATIVE. 
Queæere.—Whether a contract to pay 
a judgment-debt of another, or 
the possession of assets out of 
which such debt is liable to be 
satisfied, would each of itself con- 
stitute the contractor or possessor, 
respectively, legal-—of the judg- 
ment-debtor, within the meaning 
of Sections 102 and 103 Act VI 
of 1859 ? 
Res ADJUDICATA. 


(1) Where the matter in issue has been 
heard and determined by a Court of 
competent jurisdiction, the suit’ is 


oe 271 


barred by Section 2 Act VIII. 1859. 300 


(2) Where debt sued for is decreed 
against a firm after partnership is 
dissolved on a division of 
and liabilities, this is not a ——~— 
as between two partners, ong of 


assets m 


Res AvsunrcaTa.—( Continued. ) g 


whom sues the other to recover his 
share of the property sold in exe- 
cution eee 
(2) The opinion of a Court of competent 
jurisdiction on collateral facts is 
_ not conclusively binding in a sub- 
_ ‘sequent’‘suit relating to a different 
subject-matter s evi 
See Suit (9) 
REsUMPTION. 


. The— of a parent estate does 
not nullify a howaladar’s existing 
rights, or depriv® him of the bene- 
fit of the presumption under Section 
16 Act X. 1859 


REVENUE Courts. 


Collectorate authorities under Act X 
‘have not the same powers as judi- 
cial authorities under Act VIII of 
1859 to fix the first hearing either 
as final or for the fixing of issues, 
but are bound to fix aday for the 
hearing of evidence when there are 
issues on which it is necessary 

See Execution (1) 


REVERSIONER, ° 
See Declaratory Decree (7) 


592 


*354 


s 246 


See Full Bench Rulings by five Judges 


(15) 

See Hindoo Widow (6) 
See Limitation (21) 
See Sale (1)- 


REVIEW. `- 


(1) -Lower Court’s neglect to examine a 
witness is no ground for a —— of 
judgment if the objection was not 
raised in appeal 


129 


(2) Difference of opinion between two e 


decisions of the High Court on 
questions of fact is no reason why, 
on ——, a reference to a Full Bench 
should be made 
(3) The decision of one Division Bench 
of the High Court being at variance 
with that of another, is no reason 








.- 158 


for applying for a of judg- 
ment 161 
(4) Where an application for——is not 


made within 90 days, the pendency 
of a special appeal is not ‘‘a just 
and reasonable cause” for the loss 
of time 
(5) ———s are not granted merely to 
supply pleaders’ defects a 
See Act VIII of 1859 (1) 
See Full Bench Rulings by five 
ge ED x 
ee Jurisdiction (17) (80) (31 
°” See New Grounds. i KS) 


Ricart oF MAINTENANCE. 
- See Hindoo Law (1) 


...*301 


, 589 


XXX 
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RIGHT or MEASUREMENT. 


The purchaser of a subordinate tenure 
whose name is not entered in the 
talookdar’s *serishta, is liable to 
have his land measured under Sec- 
tion 9 Act VI of 1862 (B. ©.) ... 151 


RIGHT oF Occupancy. 


A ryot with —— does not Pose his right 
byesub-letting, but sub-lessee gains 
no right "344 
See Act X of 1859 (8) 


Rieu oF Possession. 


* 

A simple ryot without transferable 
rights cannog give a third party 
.any——~as against the proprietors 
of an estate, and the holder of the 

ottah from the tenant is a mere 
respasser ove 420 


Rieur or REDEMPTION. . 


See Saie (8) 


Bieur or Syr. 


(4) A member of a joint undivided 
Hindoo family may sue alone for 
compensation in respect of personal 

e loss soe 279 

(2) A zemindar has, under Section 24 
Act X. 1859, a——, as a share- 
holder, to recover papers kept by 
his agent "344 

(3) A stranger has no right to sue for 
an order declaring an adoption to 
be valid ... 463 

(4) Plaintiffs in possession, though in 
contravention of a Magistrate's 
order, do not need the Court's in- 
tervention to put them in possession, 
and omission to sue for possession is 
no bar to their title being invest- 
igated ve 580 

See Act VIII of 1859 (4) 
See Damuges (3) 


Ridurs. 


(1) Where a plaintiff sues for damages 
for value of timber washed on to 
his estate, which has been carried 
away*by Government, and to have 
his rightin future declared,—Ixxp, 
that the suit was not cognizable by 
a Small.Cause Court. Hero further 
that plaintiff was entitled to have the 
question tried, not by documentary 
evidence of the——orany decision 
establishing the custom, but by the 
evidence he had adduced ve 97 
(2) Every Court has a——-to correct its 
formal records so as‘to make them 
truly represent the decision 7361 
See Act V. (B. ©.) 1861. 
See Jurisdiction (22) 
See Sale (11) 


A . . ? e 
Where defendant does not hold land 
~as , division of parent estate 

does not reduce him to the position 





of a—--not liable to ejectment ... 145. 0 


SALB, 
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(1) The-—— by a Hindoo widow of a 

larger portion of her husband's es- 

tate than is neceggary to raise an 

amount authorised by the law, is nese 

absolutely void as against the ra- 

versioners, who can only set it aside 

by paying the amount she is entitlede 

to raise with interest vee 107 
(2) The—— by a Hindoo widow ofa por- 

tion of her husband’s estate, when 

it would be more beneficial to mort- 

gage, cannot be set aside as against 

the purchaser if both parties are 

acting honestly ... 107 
(3) The-—— in execution, of moveable 

property not belonging to the 

debtor, is not a mere sirregularity 

within the meaning of Section 252 

Act VIII of 1859 118 
(4) When 2 ——, in execution of move- 

able property other than that of 

the debtor, becomes absolute under 

Section 251 Act VILI of 1859, 

only the rights and interests of the 

debtor are transferred; the owner 

of the property being entitled to 

sue either for restoration specifi- 

cally, or fordamages. If he makes 

an alternative claim, the Court may 

award either .. 118 
(5) A plaintiff suing to set aside a ——, 

in execution of her husband’s rights 

in certain land, on the ground of 

previous transfer to herself, in 

reality sues for a declaration that 

her husband has no rights in the 

estate, and that the purchaser ob- 

tains nothing we 199- 
(6) All subordinate tenures do not neces- 

sarily lapse on the——of a talook 

under the provisions of Regulation 

VIL of 1835 sue 209 
(7) The purchaser of a ryot's tenure, 

sold in execution of a decree under 

Act X obtained by the zemindar, 

is not the ryot’s vendee; nor bound 

by any decision to which the ryot 

was a party, or any allegation or 

admission of his es ole 
(8) The purchaser of a mortgagor's 

rights and interests in property 

already mortgaged, and liable to 

m, purchases merely the mort- 

gagor’s right to redeem wae 243 
(9) A——- by a Hindoo widow of her 

husband's estate under legal neces- 

sity, cannot be set aside’ on payment 

of the sum which the widow needed 

to raise, or in the proportion on 

which that sum bears to the amount 

for which the estate was sold vas 284 


(10) When a Hindoo widow sells land in 


her possession on the alleged 


" round of necessity, and the then 


qnext heir attests the execution of 

the deed of purchase, such attesta- 
* + . 
e 


* * 


a 


hona ‘ 


SaLe. (Continued. ) 


tion is not conclusive in law as to 
the necessity, but is strong proof 
of the purchgser’s good faith —... 


(PQ) Ifa party’s rights and interests in a 


decree are sold at a time when all 
his assets are vested in the Official 
Assignee, nothing passes to the pur- 
chaser ; 


against a judgment-debtor's estate 
in a different district, a prohibitory 
order under Section 235 Act VIII 
of 1859 is passed, and without fur- 
` ther procedure or attachment the 
property is sold, no certificate 
under ‘Section 259 being given to 
purchaser, the-——is illegal bee 


(18) A-—~under Section 110 Act X of 


1859 does not entail all the conse- 

quences and effects of a——under 

Act XI of 1859 
“ majority, conducts a suit in his 
mother’s defence, in which he signs a 
written statement, showing that the 
purchaser from her of property sold 
during his minority was: entitled to 
what he claimed, he must be consi- 
sa to acquiesce in and ratify 
the——— i 


the moveable property of the judg- 
ment-debtor remains in force at the 
time of a———under Act X of 1859, 
and the deposit on the purchase- 
money is not paid until 14 days 
have elapsed, the——is illegal, and 
a suit to declare it null and void 


350 


we 872 
(12) Where, in execution of a decree 


388 


5387 
(14) Where a plaintiff, after attaining his 


si .» 571 
(15) Where a warrant of execution against 


will lie in the Civil Court "600 


See Act VIII of 1859 (6) 

See Full Bench Rulings by three 
Judges (3) 

See Full Bench Rulings by five Judges 
(7) (8)(9) 

See Iniervenor (1) 

See Jurisdiction (19) (23) 

See Joint Property (1) 

See Liability (6) 

See Onus Probandi (8) 


e SALVAGE, 
@ 


See Jurisdiction (12) 


SECURITY. 


See Full Bench Rulings by five 
Judges (14) 


SERVICE- TENURES. 


A grant to aman and his heirs on 
cundition of service does not mean 
that the service should be person- 
ally performed, but that the grant- 


ee is responsible for its performance 126 


See Act X of 1859 (8) 


SETTLEMENT PAPERS. t 8 
See Evidence (12) è 
. e a e 
. e 
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SHAREHOLDER. 


See Right of Suit (2) 
See Suit (10) 


SPECIAL APPEAL. 


(1) 


(2) 


(3) 


Where the bona fides of the grantor 
is before the Court, or might have 
been if defendant's pleader had ex- 
amined him, defendant cannot ap- 
peal speciadly on the ground of the 
want of a finding on the point 

When a plaintiff goes to trial in the 
Courts below on one issue only, he 
is not entitled, in——, to complain 
that another mætter of evidence 
has not been considered by the 
Lower Appellate Court oi 

Where no issue is raised in the 
Lower Courts which could be the 
foundation for a declaration of right, 
the non-decision of a claim to such 
declaration is no ground of—~— .., 

See Evidence (29) 


See Full Bench Rulings by five Judge 


(9) 
See Misconstruction (1) 
See Objection (8) (4) : 
See Suit (12) 
SPECIFIC PERFORMANCE. 


STAMP. 


Q) 


(2) 


(3) 


See Contract (4) e 


The examination of——-is a fiscal duty 
belonging to a Revenue Officer, for 
which the Registrar of the High 
Court is not responsible ja 

When an appellant is successful in his 
appeal in respect of property re- 
presenting a value which must of 
itself have required a——duty equal 
to that required for the entire 
property involved, that portion of 
the appeal in which he has failed 
does not necessitate the payment 
of any further —— duty, and the 
appellant is entitled to a refund 
of the-—~duty in full one 

A suit to resume lands claimed as 
Jakheraj falls under Clause d Sec- 
tion 11, Schedule B of Act X of 1862 

See Act XX VII of 1867. 

See Application (3) 

See Practice (1) (2) 


SUB-LETTING. 


SUBSTI 


See Right of Occupancy. 

TUTION. 

The——-of a third party for a plaint- 
iff in respect of part of the latter's 
share in a suit to recover, for bim- 
self and a minor brother, posses- 
sion of ancestral property said to 
be alienated, does not make that 
party a party to the suit, and gives 
oe no status enabling him to ap- 

ea ais 

See Full Bench Rulings by three 

Judges (1) 
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503 


563 


357 


395 


487 
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SUCCESSION. 


(1) According to the authoyities on 
Hindoo Law, an adopted son suc- 
ceeds, not *only lineally, but col- 
laterally, to the inheritance of his 
relations «ee 423 

(2) In default of brothers, brothers 
sons succeed, taking according to 
nûpbers, and not by representa- 
tion as grandsons * we 463 

See Adopted Son. 
Sce Joint Hindoo Family (2) 
+ 


i - Sur, 


(1) A——to recor rent against a 
tenant, and a—to recover posses- 
sion against a trespasser, are not 

_ for the same cause of action ee 
(2) A~—under Section 15 Act XVI 
° of 1864 is not a summary but & 
regular—, and full fees should 
be awarded for pleaders a 
When in a———for declaration of the 
“validity of a deed and confirmation 
of possession, plaintiff fails to show 
sufficient cause for the Court's 

* interference under Section 16 

Act VIII of 1859, the Court 
should simply declare to that effect 

(4) Alleuits specially provided by Act X 
of 1859, and arising out of the 
exercise of the power of distraint, 
or out of acts done under color of 
the exercise of such power, come 
under Section 23 of the Act ..*162 

(5) A——-to assess lands and recover 
rents at enhanced rates must be 
dismissed, if not brought under 
some Section of Act X of 1859 ...*170 

(6) In a —— for accounts against a naib, 

under Section 24 Act X of 1859, 

who pleads acquittance, and that 

he is not the naib of some of the 

estates, the Judge should find what 

estates are in his management, and 

for what period, and what accounts 

he has to render 010250 

(7) Amanager cannot maintain an ac- 
tion in his own name, based on a 
contract not in terms with him 
personally | e 

(8) A plaintiff suing for possession of 
lands alleged to be part of a kkas 
mehal bought from Goverment, 
must prove that they are so on, 259 

(9) A——on the same cause of action, 
and between the same parties as 
a former——dismissed without trial, 

is not on a causé of action which 
‘has been heard and determined’... 327 

(10) A——by a zemindar as a share- 
holder stands on different grounds 
from a-——=by a joint land-owner 
suing separately for rent oe "B44 

(11) A——for assessment of lands ac- 
creted to a zimma-tenure must be 

_ tried under Section 51 Regulation 





*90 





101 
(3) 


104 


254 
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Surr.— ( Continued.) 


VIII of 1793, the provisions of 
this law not being affected by Re- 
aa XT. 1825 sea 
(12) In a——to recover lands to whiche 
plaintif is entitled, if the Civil 
Court gives him a decree withott 
trying the proper issne, defendant's » 
remedy lies in special appeal, not in 


379 


a fresh—— ... 524 
(13) Where an official liquidator ofa 

Limited Liability Company applies 

to the Court to call upon certain 

registered shareholders to con- 

tribute, this is a——by the official 

liquidator to have them declared 

contributories, and an appeal lies 

from the Court's decision so declar- 

ing them - 539 

See Jurisdiction (9) (10) (11) (27) (29) 

See Limitation (15) 

See Procedure (1) 

See Sale (4) 

See Stamp (3) ` 

See Waste. 

T. 
Taroor. 
See Sale (6) 
TENANT. 
See House-Rent. 
See Jurisdiction (22) 
TITLE. 
See Declaratory Deoree (1) ` 
See Full Bench Rulings by five 
Judges (6) 
See Limitation (6) 
See Possession (4) 
Torr. 
See Damages (1) 
TRANSFER OF TENURE, 

A zemindar may bring a tenure to 
sale for arrears of rent “without re- 
gard to the rights of the new tenant 
while yet unregistered «161 

TRUSTEE. i 
See Full Bench Rulings by five 
Judges (5) á 
TUMLIKNAMAH. ° 
See Onus Probandi (4) 
U. 
UNAPPEALABLE Cases, 
-~ See Judgment by consent. 
UNDER- TENURES, 

A co-sharer in an === cannot claim 
separate payment of his share of 
the rent without the written con- 
sent of the zemindar ; and if the 
zemindar refuses, application should 
be made to the Collector under 

ə Section 27 Act X of 1859 vee 606 
ee,Sale (6) 
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# * @ 
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ore å + t 
, Usironm Payment. WITNESSES. A ° 
See Enhancement (4) í 4 (1) In a Suit for arrears of rent, where 


See Jurisdiction (44) the genuineness of œ kubooleut is in 
‘ ¢ ` 





: issue, should be summoned ac- 

Usehee ae Sa) ae ae cording to the directions of Sec- 
` eae oP , tion 66 Act X of 1859 rhy 

See Prescription (2) * l (2) Under Section 351 Act VIIL of 1859, 


defendant is not bound to pay into 


» i 
UTERINE BROTHERS. : 
Court the cests of summoning and 


a 





See Joint Hindoo Family (2) defraying the expenses of —, 
oa : until the Court has fixed what is 
ee W. l : reasonable «127 © 
i 7 See Act VIII of 1859 (10) “ 
WARRANTY OF Tiree, s See Procedure (4) e 

An advertisement.setting forth a de- 
scription of villages and inviting WRITTEN STATEMENT. 

_ purchagers, is substantially an im- A——is not a pleading in confession 
plied——, and makes the advertiser ' and avoidance ; and if used as evi- | 
responsible to the purchaser deceived dence aghinst a defendant, the whole * « 
by such mis-representation +... 371 must be taken together. .. 130 œ 

i ea S See Evidence (20) (25) 
Waste. T See Full Bench Rulings by five Judeeg, ‘ 

A suit on the mere allegation that de- ! (6) 
fendant, having only a life-interest-in a e apai Z. 
certain property, should be pre- & , ° 
vented from wasting the money rese AEMINDANT . Dax, : 
presenting it, will nots lie. unless ., "See, Jurisdiction (36) 
some act of —— is proved s. 362 | Zoma-Tenure. į 

Wits. a ae See Liability (4) 
See Evidence (18) ee me See Suit (11) 
T f 
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(CRIMINAL RULINGS). . e 
° A . Act xxv oF 1861..—( Continued.) 
Section 88. See Afagistrate of District. 
ABSCONDING. Sections 181, 132, See Confiscation. 


Section 172 of the Penal Code applies 
to a wifress who absconds to evade 
service of warrant issued under 
Sections 188 te 190 of the Code of 
Criminal Procedure, while Section 
183 of the latter Code applies to a 
party who absconds ww. 70 


Accomprice, See Evidence (2) 


ACCUSED. 
A Deputy Magistrate is bound to 
examine the -—— under Section 266 
of the Code of Criminal Procedure 
in answer to the charge brought 
against him w 62 


ACCUSED WHO HAS ABSCONDED. See For- 
Seiture of Property 
Act LIT or 1857, See Special Law (2) 


Acr vin oF 1858. 
Sections 120, 209. See False Evidence 





Act v oF 1862, 


Section 146. 
Section 150. 
Section 168. 
Section 171, 
Section 183. 
Section 184. 
Section 186. 
Section 193. 
Section 234. 
Section 237. 
Section 250. 
Section 266. 
Section 317. 
Section 318. 
Section 318. 


Section 319. 


Section 379. 


Sections 388—395. 


Section 434. 


(8) Act xv or 1862. 
Section 1. See Full Bench Rulings (1) 


Act x oF 1859. 
Section 147. 

Act XXVII or 1860. 

Act xiv oF 1860, 
Chapter X. 
Section, 141. 


See Civil Court (1) 
See Certificate. 


See Public Servant (1) (2) 
See Unlawful Assembly. 


See Admission (1) 

See Admission (2) 

See Collecior. ° 

See Civil Court (1) z 
See Absconding. 

See Forfeitureof Property(1) 
See Summons to Witness. 


e 


Sce False Evidence B4) ` 


See Charge (3) 

See Charge (3) 

See Procedure (1) œ 

See Accused, 

See Maintenance. 

See Land Disputas 

See Breach of the Peace (2) 
See Certificate. 

See Summing up to Jury (2) 
See Lanatic Prisoner 
See Sessions Judge's Duty. 


See Special Law (1) 


Acr vi or 1864. See Full Bench Rulings (2) (3) 
AcT XXIX oF 1867. 


ADMISSION, 
(1) An —— obtained by persuasion and» » 


See Fine {2) (3) 


promises of immunity by the Po- 
lice, not to be received in evidence, 


Section 148. 
Section 172. 
Section 182. 
Section 1938. 


Section 290. 
Suction 300. 
Section 324. 
Section 380. 
Section 412. 
Section 441, 


Sections 458,459. See Theft. 


See Cumulative Sentence (2) 
See Absconding. 
See Public Servant (1) (2) 


as being in direct contravention, of 
Section 146, Code of Criminal Pro- 


See Charge (1) See False cedure em 16 
Evidence. (2) The deposition of the Police Oflicer 

See Nuisance. should be taken before the —— 

See Summing up to Jury (3) |» ean at allbe used against prisoner 

See Cumulative Sentence (2) under Section 150, Code of Criminal 

See Theft. Precedure ag 0D, 

See Plundered Property. AMENDMENTS, See Charge (2) 


See Criminal Trespass. 
APPEAL. 


(1) The directions of the law as to —— 


Section 464. See False Document. 


eAct xxv OF 1861. 
Chapter XII. See Summons to Witness, 
Chapter XIV. See Procedure (1) 
(GQ) @) $ 
Chapter XV. See Summons to Witness. 


Section 46. See Full Bench Rulings 
2) (3) T ; 
Section 61. See Full Bench " Rulings eee 
OE Me, 
+ ' * 


(2) A Sessions Judge 


from orders and —— from sen- 
tences are distinct a 18 
in trying an 
has to look to the oflence, 
as charged, of which the accused 
bas been found guilty, aud to de- 
termine whether it is proved or 
not. Hehas nothing to do with 
the form the offence may take, 
owing to subsequent events. A 


J e 


ee e 
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e Aprear.— Continued.) 


conviction foran offence for which 
the accused was tried will not 
prevent his conviction, if guilty, 
of another distinet offence subse- 
quently committed 


See Jurisdiction (2) 


ATTACHMENT. See Certificate. 
See Forfeiture of Property 


B 


2 
Bair-nonp. See Forfeiture of ——~ 


BREACH 


or Con rra®rt. 


(1) Quere, Whether the words “ during 


a voyage or journey,” in Section 


-490, Penal, Code, relating to —— 


do not limit the offences made under 
that Section to offences against 
travellers 


(2) Section 490, Penal Code, does not 


~ ” 


BREACH 


apply toa contract to place the 
defendant's carts at the complain- 
ant's disposal from a specified time, 
to convey a thing from where he 
pleases to where he pleases. ses 


OF THE PEACE. 


(1) Where Magistrate thinks that the 


acts of the accused are likely to lead 
to a —--, and their statements as to 
possession of lands are false, he may 
proceed to try whether the accused 
should not be charged with unlaw- 
ful assembly see 


(2) To Satisfy the requirements of Sec- 


tion 818 of the Code of Criminal 
Procedure, a Magistrate must him- 
self enquire into the likelihood ofa 
happening, and must come to a 
judicial decision upon it; and in 
conducting the subsequent investi- 
gation, he must examine the witness- 
es whom the parties have tendered 


C. 





CATTLE Trespass.—See Nuisance. 


a 


See Special Law (2) 


CERTIFICATE. 
A —— under Act X XVII of 1866 


CHARGE. 


simply empowers the person to 
it is whom granted to demand and 
receive the debts due to the deceas- 
ed and isin no way a determination 
of acompetent Civil Court of the 
right of such person to possession of 
land under attachment under Sec- 
tion 319, Code of Ciiminal Procedure 


(1) In framing a —— for giving false evi- 


dence under Section 193 of the 
Penal Code, the —— should be pre- 
cise; and where the accused is 
charged with giving false evidencë 
onthree different occasions, each 


65 


12 


ib. 


18 


64 


18 
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Cuaras.— ( Continued.) 
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occasion should form the subject of 
a distinct head in the —— i 
(2) Amendments inea ought to be 
made formally, and should appe@r 
on the face of the record b... 
(3) A Sessions Judge has no power to try 
a prisoner who has been committe 
for tril on no specific —— an 
(4) A — should beso framed as to refer 
to the Section of the Penal Code un- 
der which the offence charged is 
punishable, as required by Sections 
234 and 237 of the Code of Criminal 
Procedure ‘ies 
(5) A —— of perjury should contain a 
distinct assertionwith regard to each 
statement intended to*becharacter- 
ized as perjury, that it was made, 
that itis untrue in fact, and that the 
accused knew it to be so when he 
made it; and the investigation of 
the Court should be directed to each 
of those points singly 





(6) A person accused of perjury is aie l 


titled to have the specific —-— made 
against him tried quite independent- 
ly of a like ——~ against another 
person, and the Court of Sessions 
must find judicially whether all, 
or, if not all, which of the par- 
ticular charges of perjury, (where 
there is more than one clarge,) is 
made out against each prisoner. 
A conviction for perjury, moreover, 
should not be sustained on the bare 
testimony of one witness 
See False Evidence (1) (8) (4) 


Civi Court. 


(1) It is not necessary that the prelimi- 
nary enquiry contemplated by Sec- 
tion 171, Code of Criminal Proce- 
dure, should be conducted in the 
presence of the accused. All that 
the Court (revenue in this case) 
making the enquiry has to do, is to 
satisfy itself that there are prima 
facie grounds for sending the case 
for investigation to a Magistrate, 
and the Collector is not bougd to 

` dispose of a case of contempt of 
the lawful authority of a public ser- 
vant, under Section 147 Act VILI 
of 1859, but it is discretionary with 
him to proceed under Section 171 
of the Code of Criminal Procedure 

(2) The failure of the —— in a case 
of perjury to make a memoran- 
dum of the evidence of the ac- 
cused when examined before it, 
does not vitiate the depositions, if 
the evidence itself was duly re- 

: corded in the language in which it 

g @was delivered in such Court ee 

G See Certificate. 

. Sees Collector. , ° 
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Civin Coukr.—( Continued.) 


See False Evidence (5) (6) 
See Procedure (2) 
See Regystance of Process. 





Cavin Raocemprxes. 
(1) — do not constitute a bar to a prose- 
cution in a Criminal Court 92 
See Public Servant. 


CoDE or CRIMINAL Procenure.—See Acet 
XAV of 1861, 


COLLECTOR. 
—— should not try as Magistrate 
a charge entertained by him under 
Section 168, Code of Criminal Pro- 
cedure, of an offence against a Court 
or public servant, nor, unless in very 
exceptional cases, give evidence 
as a witness before himself as 
Magistrate m 


san 


13 


COMMITMENT. 
Where there is a riot and fight be- 
tween two factions, the members of 
each party should be committed for 


trial separately, and not altogether 83 


CONFISCATION. 


The procedure prescribed in Sections 
131 and 132 of Act XXV of 1861, 
must be followed before an order 
for +-—~ of property is made 
ConTenrr. 
See Public Servant (1) 


CONTRADICTORY STATEMENTS. 
See False Evidence (4) 


CONVICTION. 
See Appeal (2) 
See Evidence (2) 


© CRIMINAL BREACH or TRUST. . 


The accused was convicted of —— in 
respect of the value of goods which 
had been entrusted to him to sell. 
Tt was urged before the High Court 
that the conviction could not be 
sustained, as the accused was a 
partner with the prosecutor aie 

Heup by E. Jackson, J., that the find- 
ing of the Magistrate and Sessions 

eJudge on the evidence was to the 
effect that the prisoner was not a 
partner, but a servant; that such 
‘finding could not be interfered 
with by the High Court as a Court 
of revision, unless there was a 
mistake in Jaw; that the finding 
was correct in law; that the de- 
fence of the prisoner could not be 
taken to mean to say that he was a 
partner, but merely that he claimed 
a small share in the profits; and 

. that such claim did not make him 
a partner, an agent's remuneration 
being a share in the profit® not N 
constituting the agent a partner ... 

Hepp by Kemp and Mitter,,J. J. 

® . 
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| CRIMINAL BREACH or TRUST.—( Continued.) 


13° 


(releasing the prisoner), that though 
the allowance of a portion of the 
profits or goods does not destroy 
the relation of master and servant, 
the accused in this case distinctly 
pleaded he was a partner, and not 
only that he was entitled to a share 
in the profits; that the Lower 
Courts did not specifically decide 
that the accused was a servant; 
and that the prosecutor’s remedy 





was a Civil suit for an account 37 
CRIMINAL CHARGE. e 
Evidence which does not support a 
conviction on a cannot justify 
a removal from a profession, (the 
* 2 
present case being that of a mook- 
tear.) nee 29 


See Public Servant. 


Criminas [ĪNTIMIDATION. 
An accused, who threatened three wit- s. 
nesses, was convicted and sentenced 
to four months’ imprisonment for 
the threat to each witness,—ig 
all to one year. It was held 
that if a person at one time 
criminally intimidates threg dif- 
erent persons, and each of those 
persons brings a separate charge 
against him, the accused may he 
convicted for an offence as against 
each person, and be punished sepa- 
rately for each offence. The facts 
and evidence in this case, however, 
were considered insufficient to sup- 
port the sentence, which was re- 
versed as extremely harsh and un- 
just 


CRIMINAL TRESPASS. 

In order to convict of —— under Sec- 
tion 441 of the Penal Code, it must” * 
be proved that the property was in 
the possession of the prosecutor, and 
that the entry was made with the 
intent “ to commit an offence or to 
intimidate, insult, or annoy any 
person in possession of the pro- 


30 


zas 


i perty” e A 
e CUMULATIVE SENTENCE, 
(1) —— not to be passed upon each 
charge where substantially only one 
offence has been committed ne 2 


| 


(2) Where prisoners are charged both 
with rioting, armed with deadly 
weapons, and with causing burt 
by shooting, and their conviction 
of the latter offence rests solely 
on the fact of their belonging to 
a party by one of whom (not one of 
the prisoners) fire-arms were used, 
it is wrong to pass u—— and to 
punish the prisoner both for the 
rioting and for the causing hurt. 
The“ punishment should be for 
either one or other of those offences 33 
» 
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Deramarion.—See Public Servant (1) 
Discretion. See Procedure (2) 


Distress (Levy or Fine sy).—-See Full 
Bench Rulings (5) 


DYING DECLARATION, 
The —-— of a deceased should form 
part of the Sessions record 


E + 2 


IsscHEAT OF SECURITY. 
A notice must be served on a surety, 
calling upon him to pay the amount 
of his security-bond,:or to show 
tause why he should not pay the 
same, before an order can be made 
to levy the sum from him 


EVIDENCE. 


yA mere written certificate of a 
Medical Officer that a prisoner is of 
unsound mind and incapable of 

e making his defence, is not sufficient 
——~ of the prisoner's insanity. The 
Medical Officer should be called as 
ag witness, and be personally and 
carefully examined sa 

(2) A prisoner should not be convicted 
on the sole and uncorroborated —~s 
of an accomplice who was made a 
witness after a pardon was granted 
to him on 
(3) Documents which were tendered in 
the Civil suit, if relied on in a pro- 
secution for giving false ——, must 
be proved in the Criminal Court 


s+ 


before they can be received as evi- 


dence 
See Admission (1) (2) 


é 
EXAMINATION OF ACCUSED, — See Accused, 


F. 


+s+ 


Farse CHARGE TO rgure.— See Public Sery- 
ant (i) 

Farse Document. . 

It must be proved that accused prac- 
tised deception so as to prevent a 
person from knowing the nature of 
the document before the accused 
can be found guilty under Section 
464, Penal Code, ofmaking a 

See Forgery. 


FAs Jévipence. 


(1) Ina case of giving , the charge 
should show the particular matter in 
respect of which the accused is put 
upon his trial: and only so much 
of the prisoner’s statements ought 
to be set out as Is necessary in 
order to show the particular false 
statements relied on by the prose- 
cution, 
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Farse Evipence.—( Continned. ) 
(2) The mere fact that a person has 
made a statement which contradicts 
a previous statement, is not itself 
necessarily sufficient, to bring hawt 
within Section 193, Penal Code. 
The cricumstances under which, 
and the intention with which, thé 
particular statement relied on by 
the prosecution is made, must in 
each case be considered before it 
can be held that the offence has 
been committed. 
(3) Before an accused person can be 
convicted of giving , it must 
be proved that he made the 
statements which.are the basis of 
the charge, and further that he 
made them with the necessary 
criminal intention. act 
(4) The mere fact that aman has made 
contradictory statements, does not 
necessarily prove that he has com- 
mitted an offence under Section 
193. The Court must be satisfied 
as to the intention with which the 
statements were made, sie 
(5) A general sanction by a Judge to a 
xrosecution for giving ——~ under 
Sec. 193 ofthe Penal Code ——, and 
for false verification, is not sufficient. 
The exact words upon which the 
prosecution is based, and the exact 
offences which the Magistrate is to 
investigate, should be pointed out. 
(6) The verification of an application 
filed in the Civil Court, in which if 
was stated that the applicant did 
not sign an alleged deed of com- 
promise, does not subject him to 
punishment for giving Sach 
an application falls, not under Section 
120 Act VIII of 1859, but under 
Section 209 of that Act, and need 
not, therefore, be verified P 
See Charge (1) 
See Evidence (3) 
See Forgery. 


aoa 








Vixe. 

(1) An order directing the payment to 
a witness ofa portion ofthe amdunt 
of levied on an accused held t> 
be illegal, in the absence of proof 
that the witness 3uffered any loss 
owing to the conduct of the ac- 
cused 


(2) Under Section 15 Act XXIX of 1867, 
the fine to be imposed for non-pay- 
ment of the tax cannot be less than 
the amount stated in the hotice .. 

(3) Under Section 3 Act XXIX of 1867, 

a person once fined for not taking 
out a license is not liable ta a second 
fne orto any further demand for 
: the tax 
See Full Gench Rulings (4) G} 
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* 
y Forsen Ternirory.—See Jurisdiction (1) 


FORFEITURE (OF PROPERTY). 


The property ofan accused who had 
“es absconded having been attached 
® after the usual proclamation, and 
» made over to Government, it was 
* held that, under the circumstances 
of this case, it was not necessary, 
when the accused returned and 
applied for the property, that the 
Government should adduce evi- 
dence to prove that the accused had 
absconded, or that the legal forma- 
lities of the proclamation had been 
duly attended to, as the accused 
did not. deny the attempt to arrest 
him or the issue of the proclama- 
tion. 


one 
Four Benca RULINGS. 


(1) Held (L. S., ‘Jackson, J., dissenting), 
that an officer exercising the powers 
described in Section 1 Act XV of 
1862, if competent, under the pro- 
visions of Section 59 of the Penal 
Code, to pass a sentence of trans- 
portation for seven years, instead 
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27 


of awarding sentence of imprison- - 


ment. TT 

(2) Hero by the majority, that when a 
person who has not been ‘ previ- 
ously convicted,” (vide Section 4 

Act VI of 1864,) is convicted at 

one time of two or more offences, 

it is illegal to sentence him to whip- 

ping for one of those offences, in 
addition to imprisonment or fine for 

the other or others; but it is not 
illegal to sentence him to one whip- 

ping in lieu of all other punish- 
ment. ees 

(3) Heup, further, that when a person 
who has been “ previously convict- 

- ed,” is convicted at one time of two 

or more offences, he may be 
punished with one, but only one 
whipping, în addition to any other 
unishment to which, under Seg- 

tion 46 of the Code of Criminal 
Procedure, he may be liable. —... 

(4) The successor in office of a Judge 
or Magistrate may levy a fine im- 

osed by his predecessor. But the 

ourt which levies the fine must be 

the same as the Court which impos- 

ed it. vee 

* (5) In every casein which an offender 
is sentenced to fine, the Court 
which sentences the offender may 
issue a warrant for the levy of the 
amount by distress and sale. 


wie 
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` GENERAL Poyers,—See Land Disputes. 
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Hieu Court.—See Jurisdiction (2) 
i. 
Imprisoxsnt,—See Full Bench Rulings (1) 
+ 
oJ. 


JUDGMENTS. 

Copies of -»—— should be made out at 
once without waiting for written 
applications from persons under 
sentence ve 


JURISDICTION, 

(1) Ina case where itis doubtful whe- 
ther the offence is committed in 
British or Foreign territory, the 
question of ——~ cannot be fully de~ 
termined unless the Magistrate pro- 
ceeds with the investigation, ane 
states what in his opinion is proved 
by the evidence of the witnesses ... 

(2) A Deputy Magistrate restored to ag 
accused money found in his house 
along with stolen property, the pro- 
secutor having failed to proveg that 
the money was his. The Sessions 
Judge on appeal reversed that 
order, and directed the money to be 
mace over to the prosecutor. 

Herp, that the order of the Sessions 
Judge was made without jurisdic- 
tion. Herp, further, that the order 
of the Deputy Magistrate was one 
which could not be interfered with 
by the High Court as a Court of 
Revision, ‘ 


Jury.— See Summing up lo —— (1) (2) 
K. 
KxowLEDGE.—See Forged Document. 


L. 


Lando DISPUTES, 


There are no “general powers” in 
any law which authorize a Magis- 
trate to issue orders, directing that 
a party shall be kept in peaceable 

* possession of land. Such orders 
were, therefore, cancelled as without 
warrant of law, the procedure 

rescribed in Section 318, Code of 
stiminal Procedure, not having 
been observed 

See Breach of the Peace (1) (2) 


Licensp Tax.—See Fine (2) (3) 
Lunatic Prisoner. 


A Magistrate rightly commits for 
trial at the Sessions, a prisoner 
charged with murder, whom he 
finds to be sane at the time of the 
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Lunatic Payoner.—( Continued ). Prenat Copre. Sce Act XLV of 1860. ° E 

a investigation, Ħalthough Prensury.—See Charge (4) (5) 

e was insage when he committed "See Civil Court (2) 
the act ; aw 23 See Forgery. an 
(2) When a prisoner is found to be in- Persuaston.—See Admission (1) of 
sane at the time of his trial, the pro- ê 


per procedure applicable to his case 
is that prescribed by Sections 391 
antl 392 of the’ Cade of Criminal 
Procedure 

See Evidence (1) 


Lerxinc Housp Trespass.—Seo Theft. 


e MM. 


ab. 


Macitsrrats.—See Collector. 


Macisrrsre or DISTRICT. 
A case originating with a Magistrate 
of the District must, under Section 
88 of the Code of Criminal Proce- 
dure, be disposed of by the Magis- 
«m > trate himself, and cannot be referred 
to a subordinate Magistrate 


Magistrate's Dury. 
*See Confiscation. 

See Land Disputes. 

See Procedure (1) (2) 

SeebSecurity to keep the Peace (1) 

See Theft. 

MAINTENANCE. 

The proceedings ofa Magistrate, 
awarding the payment of a certain 
sum of money per mensem for =, 
with reference tothe means of the 
husband were held to be legal. Ifthe 
husband felt aggrieved, he ought to 
have applied to the Magistrate under 
Section 317, Code of Criminal Pro- 
cedure ond 

Master anD Servant.—See Criminal 
Breach af Trust. 

Medicau Orricer.—See Evidence (1) 

MEMORANDUM or Evipence.—See Civil Court (2) 

Mooxtrear.—See Criminal Charge. 


N. 
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New triau.—See Summing upto Jury (2) 
Norics.- See Escheat of Security. 

See Security to heep the Peace. 
NUISANCE, 

In a case of public -~—, under 
Section 290 of the Penal Code, it 
must be proved that injury, dangér, 
or annoyance, have been caused 
either in regard to the enjoyment 
of property, or the exercise of a 
public right on the part of a portion 
ofthe community, or of any par- 
ticular class of people 


P. i 


PARDON. See Evidence (2) , 
PARTRER.=~ See Criminal Breach of Trust, 
PARTY ABSCONDING,— See Absconding, , 


eee t 





— ae se 


a 


PLUNBERED PROPERTY. 
It must be proved that prisoner re-, 
ecived or retained knowing it 

to be ——, before he can be convict 

ed under Section 412, Penal Code .,,’ 


Porice, See Admission (2) 
Porige Rerort.—See Procedure (2) 


PRELIMINARY INVESTIGATION. 
It is necessary to a proper—— 
that the accused for, under j 
certain circumstances, ehis agent) 
should be present; that the witnesses 
whose evidence is to be the founda- 
tion of the commitment should be 
examined before him; and that he 
should have the opportunity of cross- 
examining them. It is essential, 
too, in a case of perjury that he 
should know at what period he ceas- 
ed to be a witness, and at which his 
position was changed to that of the 
accused za 
See Breach of the Peace (2) 
Sea Civil Court (1) 
PROCEDURE. 

(1) A Deputy Magistrate has no authority 
to acquit of an offence under Chap- 
ter XIV of the Code of Criminal 
Procedure, for which he had not re- 
gularly put him upon his trial. He 
must proceed agreeably to Section 
250-of that Code as, 1o 

(2) Thata Magistrate has acted without 
proper discretion in ordering a pro- 
secution is no ground for reversing 
his order i 

(3) Where there is a primd facie case (of 
abduction in this instance), a Magis- 
trate should send for the witnesses, 
and form his, opinion on the evi- 
dence, and not, merely on the 
strength of tle Police report, reject 
the complainant's petition, and refer 
him to the Civil Court 

See Accused, 

See Appeal (2) 

See Breach of the Peace (2) 

See Charge (5) 

See Civil Court (2) 

See Commitment. 

See Jurisdiction (1) (2) 
Provocarion.—-See Summing up to Jury (3) 
Pursio Nursance.—See Nuisance. 
PUBLIC SERVANT. 

(1) A person against whom information 
has been falsely given with a view 
to his injury, has a right to bring 
a Civil action for damages, with or 

° without the consént of the —— 
against whom the offence Was com- 
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mitted, but he cannot bring a Crimi- 
nal charge under Section 189, or any 
other Section $f Chapter X of the 
Penal Code, without the permission 
of such—-—, the law looking upon the 
conduct of the person who gives the 
false information as an offence, not 
against the individual charged, but 
against the —— towhom the false 
information was given Pi 


(2) To constitute an offence under Sec- 


tion 182, Penal Code, the informa- 
tion given must be information 
which the informer knew or be- 
lieved to be false, and it must be 
proved that he gave it with such 
knowledge 


See Collector. 


R. 


Record. See Dying Declaration. 


Rererence To Hian Courr. See Sessions Judges , 


duty. 


Rea. 1v or 1793. Sve Resistance of process, 


REMOVAL PROM Proression. See Criminal charge: 


ResisTaAnce oF Process. 


A Civil Court cannot make over a case 
of simple resistance of its process to 
2 Magistrate for trial, Section 25 
Regulation IV of 1793 being still in 


force ee 


Revenue Court. See Civil Court (1) 


Riot, 


See Commitment. 


8. 


*Securtry. See Escheat of Security. 


SECURITY TO KEEP THE PRACE. 
Notice to show cause why———shguld 


not be demanded must be served 
before a Magistrate can pass orders 
requiring —~ see 


Sentence, See Criminal Intimidation. 
Service or Warrant. See Absconding. 


e@SESSIONS JUDGE'S DUTY. 
A Sessions Judge ought not to re- 


fer to the High Court, under Sec- 
tion 434 of the Code of Criminal 
Procedure, the case of a prisoner 
who has appealed to him, but 
should decide it himself o 


See Appeul (2) 
. See Charge (3) 
See Special Law (1) 


. SPECIAL Law. 
(1) Where an accused was charged 


before the Sessions Judge under 
both Section 409, Penal Code, gnd 
under the Special Law, Section 29 
Act V of 1862, and was acquitted 
under the former Section, W was 
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Specran Law.—( Continued. ) í 


held that the Sessions Judge could 
not convict under,the latter law, 
as the Magistrate alone has juris- 
diction to- convict under that 
law da 


(2) The fact that there is 2 ——- to meet 
a particular offence (in this cage, cat- 
tle trespass} does not prevent the 
punishment of the offenders under 
the Penal Code, ifan offence which 
could have been rightly punished 
under the Penal Code was esta- 
blished °. ‘i 


SUMMING UP TO JURY. 

(1) When a prisoner is on his trial by a 
Jury upon a charge of murders it is 
the duty of the Judge to point out 

| to the Jury accurately the dif- 
| ference between murder and cul- 
| pable homicide not amounting to 
| 
of the Jury to the evidence, and to 
leave them to find the facts, und say 
(under the direction of the Judge 
as regards the law) of what offence 
the prisoner is guilty i 
| (2) Where the provisions of ‘ction 
379 of the Code of Criminal Proce- 
dure were neglected, and the Judge 
did not sım up the evidence at all, 
a new trial was ordered. Hlahi 
| Buksh’s case (5 W. R., p. 80, 
\ Crim.) considered 
| 


(3) In charging a Jury on the point of 


ka hd . 
provocation in a case of culpable 


homicide, a Judge should tell the 
Jury that, to bring the case within 
` the exception to Section 300, Penal 
Code, the prisoner must have been 
deprived of the power of self-con- 
trol by grave and sudden provo- 
cation ; that there ought to have 
been sufficient cause for such loss 
of self-control; and that the pro- 
vocation was not voluntarily pro- 
voked by the prisoner as an excuse 
for doing harm ais 


| SUMMONS To WITNESS. 

1 Section 186, Code of Criminal Proce- 
l dure, refers to cases under Chapter 
, XII, which are triable by the 
| - Court of Sessions, and not to cases 
| under Chapter XV, which are 
| triable by a Magistrate d 


Surety. See Forfeiture of Bail-bond 
T. 


THRET, 
A Deputy Magistrate has no power 
e to convict of——(Section 380), 
where the offence charged is lurking 
gravating circumstances (Sections 
458 and 459), but must commit on 
the latter charge ee 


\" house trespass by night with 8g- 


. xlvit 
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murder, and to direct the attenties. 
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ib, 
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‘ VERIFICATION, See False Evidence (5) (6) | 
UNLAWFUL ÅSSEMBLY, œ j 


In.order to convict of being members 
of an a it an eee that Warrant. See Absconding. 
accused were actuated by a common 
object, and. that the ae -done ‘| Wutppinc. See Full Bench Rulings (2) (8) 
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CRIMINAL LETTERS. 








No. 47.—Sentence for Dacoity 


No. ‘98 ~~Magistrate how to proceed in 
proceedings under Sections 297-299, 
Code of Criminal Procedure aa 


No, 122.—Magistrate how ‘to act with re- 
gard to offences relating to marriage 
which are compounded 


No. 135.—Actual opinions of Assessors to 
be recorded—Elements of an offence 
under 203, Penal Code oe 


No. 154.—Sicea’ Rupee, if issued under au- 
thority of Government of India, &c., is 
a Queen’s Coin within Sections 230 and 
240, Penal Code oe 


No. 192.—Names of dissenting Jurors 
should be distinguished vos 


No. 203.—Offence established to be proper- 
ly entered in Column 6 of Statement 
No. 4 soe 


No. 232.—-Abstract to be given in State- 
ment No 4 whether prisoner pleads 
guilty or not gis 

No. 322.—Cases which may be withdrawn— 
Wrongful restraint—-Wrongful confine- 
ment—Chapter XV, Code of Criminal 
Procedure. or 


No, 1339.—Compromise —- Adultery—Sec- 
tion 214, Penal Code—Chapter XV 
Code of Criminal Procedure 

No, 328.—Accused against whom no evidence 


was adduced—Section 362, Code of Cri- 
minal Procedure 


No. 361.—Dacoity includes theft—Forgery., i. 


1 


ib. 


ib. 


ib. 


ib. 


ib. 
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No. 


No. 401.—Post mortem examination—LHvi- 
dence 


431.— Verdict of «Assessors 


478.—Charge—Dacoity—Term “ plaint- 
iff’ inapplicable in Criminal cases 


482.—Foreman of Jury should always 
be distinguished =e 
519,—-Accused tried by Sessions Court 
must be either acquitted or convicted— 
Magistrate may discharae—-Civil busi- 
ness to give way to Criminal ose 
531.—In a case of making a false state- 


ment, it is not necessary that the state- 
ment should be taken down 


No. 
No. 


eae 


No. 


No. 


in the Code of Criminal Procedure— 
“Head of charge” the correct ex- 
pression... we 
. 603.—The statement of  acquittals 
should contain, not expressions of the 
Sessions Judge’s concurrence jn the 
verdict, but his approval thereof  „. 
662.—Where prisoner pleads guilty of 
the principal charge, the other charges 
ought not to be proceeded with—Iden- 
tification by a mooktear—Section 52, 
Penal Code ai Su or T 
668.—Section 24 Act II of 1855, re- 
garding privileged communications, does 
not apply to mooktears—The Jury 
ought not to declare their opinions on 
portions of the evidence befure the trial 
is concluded and they have heard the 
summing up and direction of the 
Judge 


No. 


No. 


atte $ti sre as¢ 
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ib, 
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. 533.—The word “ Count” not employe, * 


ib. 
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ib. 
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CIVIL CIRCULAR ORDERS. 





aee mennene ———_— - e mp oree 


No. 35.—Substitutes new rule regarding No. 3.—Charges for binding books to be 


tamp Paper on which applications for 

new trials under Section 21 Act. XI. 
1865, &c., are to be engrossed sve 
Nos. 36, 37, and 38,—Called, for lists of all 
persons who have given notice of their 
intention to appear at the examination 

of Pleaders to be held on the last 


met fiom allowance for stationery, and 
not to form an item in contingent bill... 


No. 4.—Regarding the practice of closing 


the Courts on the Criminal as well as on 
the Civil side during the Dusserah va- 


Monday in January, and at that of cation pii 
Mooktears to be held on the secofid i 
Monday of February next + %.| Mamos No. 1.—Exempti : 
cece ; . lL pting Rajah Gopal 
No. 1.—Holidays for the year 1868 we 2 Sing Bahadoor from personal attend- 
No. 2.— Calls for statement of charges al- ance in tha Civil Courts 
lowed for the various descriptions of ~ 
fees of processes in cases appealed to Aui 
the High Court with a view to their No. 6.—Directs the insertion of costs in dgs 
being commuted fora fixed rate pay- crees and orders in Miscellaneous 
able 1n Calcutta + aan 3 eases $ ss 
s 
t 
bn . 
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No. }3.—Cases of escaped prisoner not to 
be returned as pending ` one 


No. 14.—-Enjoins new Annual Registers of 
fines, No. 7, in Judge’s and Magistrate’ S 
Returns ape 


No, 1.—Summonses on Sub-Assistant Sur- 
geons, &c., to give evidence in cases in 
which they have held post-mortem ex- 
aminations, &c., to be served through 
Magistrate, who will communicate with 
the Civil Surgeon 


No. 2.—Power of Magistrates to sentence to 
whipping, and the maximum punish- 
ment awardable under Section 46 of the 
Code of Criminal Procedure kis 


No. 3.—Blank Criminal Ss 3j 


ous EAN: 
ib. 
3 
No 
ib. 






wr 


not be sent up, buta ouhdbe 
made instead on*the back oR Shemini: l 
. No. 1 to 5 5 
4. — Prescribes new forms of Quarterly 
Statements, and gives directions as to 
holding of Criminal Sessions, the sub- 
mission of the Quarterly Sessions State- 
ments, &c., the procedure to be observ- 
ved in commitments, &c., &e. we ib, 
No. I—Sessions Statement , e. 9 
No. II.—Sessions Statement `. 10 
No. UI.—Sessions Statement... ble 
Part IL 12 
5.—Modifies Circular No. 94, dated 6th 
Nay 1862, regarding the transmission a ' 
appeal records TB 
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Disquariviep FeMaLe.—( Continued.) 


provisions of Regudation X of 1793 
are similar), it was held that the 
mere fact that the Court of Wards 
had charge of the estates of a 
female did not necessarily disqualify 
her from contracting debts. That ə 
B. Regulation must be construed strict- 
ly, the provisions requiring the Col- 
lector to report to the Board of n 
female as disqualified, and the si> — 


A. 


Accumuxations.-—See Pill (4) 
Act x. or 1859. . 
Section 15,—See Pottah (1) 


Bonp. 
(1) Plaintiff sued on a simple money- 


bond for the recovery of a sum of 
money lent by him to E A,-a fe- 
male, whose estates were under the 
management of the Court of Wards, 
and he made co-defendants in the 
suit certain other parties whom he 
charged with endeavoring to have 
the estates of A transferred to 
them. He also tendered in evidence 
another , by which R A, the 
principal defendant, purported to se- 
cure a further advance, and to pledge 
her zemindary estates to the plaint- 
iff till the debt was paid off. Herp, 
that the plaintiff had no ground of 
suit against the other ‘defendants, 
except R A, the principal female 
defendant, as his cause of action 
against Æ A was based on the 
first , which did not create any 
charge upon the lands with which 








sequent procedure thercon, should 
be strictly carried out, as not mere 
matters of form, but necessary pre- 
liminaries before the female can be 
considered disqualified From the 
absence of the observance of ‘those 
provisions in the case of R A, and 
the conduct of the Government 
officials representing the Court of 
Wards, the custody of the Court of 
Wards of her estates was held to be 
of such a character as did not rene 
der her a disqualified female inca- 
pable of contracting debts me 


F. 


Famity Cosrom.—See Succession. 
Form or Action.—See Bond (1) (2) 


Ii. 


they are said to have meddled 4. 9 
(2) Hexp, further, that, as against R A HEREDITARY AND TRANSFERABLE ‘Tenures. 
herself, plaintif could only get a See Pottuh (1) (2) 
personal decree for payment of the . S 
amount due on the ——~ on which Hran Court.—See Review. 
‘plaintiff sued, and that he could not Hinpoo wipow. , 
en the present suit rely on the se- . (1) A Hindoo banker dying intestate left 
cond š vas BD, two widows (D and Al) as his co- 
(3) A plaintiff cannot be entitled to relief heiresses. A document put for- 
upon facts or documents not stated . ward by a third party (ZZ) as a will 
or referred to by him in his plead- of tbe deceased having been set 
ings wae OD, aside by the Courts, an order was 
passed in a summary suit under 
á , C. Act XIX, 1841, by which the pro- 


perty was equaliy divided between 
the widows. One of them (D) sub- 
sequently died, leaving a will dis- 
D posing of her share to her relatives. 

: Steps were taken during D's life by 
the other widow (M) and by H to 
resist the registration of the will; 
and after D's death, AZ applied for 
the attachment of D's share and 


Court or Warps.—See Disqualified Female. 


DISQUALIFIED FEMALE. ‘ 


On a consideration of the aaa 
of Regulation LIL of 18Q3 (the s; 
e e 


: i h 
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, Hinvoo Wipow.—( Continued. ) Porran.— ¢( Continued.) a 


the appointment of a curator. Her 
application being dismissed, she 
commenced a regular suit. 


Herp, that M's orisinal acquiescence 
3 oO q 


in the title set up by H did not 
deprive her of any rights which ac- 
crued to her as one of the co-heirs 
of her husband when that claim was 
decided to be unténable, nor could 
her alleged alienation of her share 
bar her present suit 


(2) Herp, that according to the law of 


the Benares School, no part of her 
husband's e@tate, whether moveable 
or immoveable, to which a Hindoo 
widow succeeds by inheritance, 
eforms part of ber stridhun or pecu- 
liar property; and the text of 
Katydyana, cited, must be taken to 
determine, jist, that her power of 
disposition over both is limited to 
certain purposes; and, secondly, 
that on her death both pass to the 
next heir of her husband sa 


I. 


Tnnenitrakcxe.—See Hindoo Widow (1) (2) 


J. 


Junron Memsers op a Hinnoo FAMILY. 


See Succession, 


JURISDICTION. 


Tenants intermediate between pro- 
prietor and ryots are subject to the 
of the Collector under Act X 
of 1859, which contemplates under- 
tenants as distinct from ryots, and 
contains provisions relating to both 
classes sig 


L; 





LANDS NOT pPLEpGED.—See Bond (1) (2) 


N. 


NUNCUPATIVE WILL. -Oee Succession. 


POTTAE. 


P. 


(1) A —— must not, primå facie, be as- 


sumed to give a hereditary interest, 
though it contains no word of inhe- 
ritance; “ pottah,” as used in Act X. 
1859, being a generic term, which 
embraces every kind of engagement 
between azemindar and his under- 
tenants or ryots. oes 


(2) Where proof exists of long uninter- 


rupted enjoyment of a tenure, 
accompanied by recognition of its 
hereditary and transferable charac- 
ter, itis sufficient to supply the 


23 


ib. 


ib. 


I See ee eee lait e a a a a. $a e a 
. 


want of the words “from generation 
to generation” in the ——, and the 
tenant cannot be dispossessed by his 
superior ao 


R. 


$ 
REGULATION x oF 1793.—See Disqualified 


Female. 


REGULATION XI oF 1793.—See Succession. 
REGULATION LII oF 1803,—See Disqualified 


Female. 


Review. 
Herp, that Judges of the Sudder 


Court, admitting an application for 
, Were competent to make a 
qualified order, leaving in the Court 
which was to review the decision a 





discretion as to the extent to which . 


the review should be carried ode 
S 


Srripuun.—See Hindoo Widow (2) 


Succession. 
The land sued for was originally an 


impartible Raj, and by family cus- 
toni descended, on the death ofeach 
successive Rajah, to his eldest male 
heir. It was confiscated by Gov- 
ernment, and in 1790, when the 
Decennial Settlement was made, 
was permanently conferred on A, 
a Hindoo. Ain his life-time, by 
his acts, and otherwise, shewed that 
he wanted the estate to descend to 
a single heir, and, shortly before his 
death, he made B, the son of his 
eldest grandson, such heir, and left 
a testamentary paper in further- 
ance of that object is 


The present suit was brought b 


some of the grandsons of A, who 
claimed to be co-heirs with B 
under the ordinary Hindoo Law of 
Inheritance, and contended that the 
will was a forgery; that A had no 
power to make it; and that the 
special law of inheritance ceased 
when the first proprietor was 
expelled ©. 


It was observed that a person who 


rests his title on so uncertain a 
foundation as the spoken words of 
@ man since deceased, is bound to 
allege, as well as to prove, with the 
utmost precision, the words on 
which he relies, with every circum- 
stance of time and place. The 
finding below as to the factum of 
the will in this case was, however, 
upheld 


It was also found from the acts of the 


Government, and its dealings with 
the property, that A derived his 

*title by grant from the Governs 
$ 


23 


e 
15 


ib.” 


ib. 
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Successi6®.—( Continued. ) 


ment who had full dominion over 


Wir. —{ Continued.) 
(2) The méaning of the testator is to be 


the estate. The estate consequent- ` 


ly must be taken to have been the 
separate and self-acquired property 
of A, and the nature of the estate 
granted was held to bea fresh grant 
of the family Raj, as it had existed 
before the confiscation, with its cus- 
tomary rule of descent, the omis- 
sion of the title of Raj in the grant 
(there being no sunfud in this case) 
not affecting the queston, the title of 
Rajah not being absolutely essential 
to the tenure of the estate as a 


aj sis 
Regulation XI of 1793 does not apply 


to this case, in which the grant was 
made before the passing of tbat 
Regulation, which, moreover, does 
not affect the descent of large 
zemindaries held as Raj or subject 
to family custom. see 


The grant being of the nature found, 


Win. 


it was further held that the question 
as to whether A had, by law, power 
to make a will, did not really arise in 
this case, the only person who could 
impeach the will being the eldest 
grandson of A, who had waived his 
right in favor of his sun B, there 
being no inchoate rights of inherit- 
ance in the junior members of the 


family ae 
SurrLu^ Prorirs.—See Will (4) 
U. 
Unper-Tenants.— See Jurisdiction. 
W. 
e (1) Principle of construction of the will 
of a Hindoo dii 
e 


15 


ab. 


ib, 


l 


. o 


ascertained by the words which he 
has made use of, having regard to 
the laws which prevail in India re- 
lative to these subjects gak 


(3) A testator directed his sons, using 


the words “ living jointly in respect 
of food,” to take care of, and look 
after, his property, moveable and 
immoveable, and carry on his trad- 
ing busfness. Herp, that this 
interest is not accurately repre- 
sented by the words “joint estate” in 
England, nor is it analogous to the 
case of a testator in England who 
gives property to executors for» the 
purpose of carrying on his trade, 
but is more analogous to the te- 
nancy in common whick prevails in 
England aes 


death ofa son, if that son died leav- 
ing a son, the share of that son was 
to go to that son’s son, and if thé 
son dying left uo son, that the share 
should go to the survivors. teen, 
that the share of profits ‘made 
during the joint lives of the sons, 
which belonged to the deceased 
son, goes over to the other sons of 
the testator as they would accord- 
ing to law, as from a consideration 
of the various terms of the will 
itself, there was an absence of all 
directions on the part of the testa- 
tor to accumulate the profits, or to 
dispose of the profits which were 
the property of the son ait 


See Succession. 


ib. 


(4) The will also directed that, on tht* — 


ib. 
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APPELLATE HIGH COURT. 





meee em te - 


The 14th December 1867, 


_ me ee en oe 


Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, nnd the Hon’ble A. V. Bayley, 
J.P. Norman, W. S. Seton-Karr, L. S. | 

. Jackson, and A. G. Macpherson, Judges. | 


Section 10 Regulation XIX of 1793-— 
Retirement of Judges before de- 
livery of judgment. 


Case No. 253 of 1863. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Raj- 
shahye, dated the 21st November 1862, 
affirming a decision of the Sudder 
Ameen of that District, dated the 21st. 
July 1862, 


ith 


Mahomed, Akil (Defendant) Appellant, 


o- tuana 7. VETSUS, 
r 3 aY » * 


"> Asadtu-nissa Bibee (Plaintiff) 
Respondent. 


| 
Mr. J. S. Rochfort, Moulvie Murhummut ; 
Hossein, and Baboo Mohinee Mohun Roy 
for’ Appellant. i 


Baboos Mohendro Lall Shome and 
„Mutty Lall Mookerjee for Respondent. 


Case No. 1116 of 1862. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the \7th Feb- | 


+ 


-= — - 


Mutty Lall Sen Gywal (Defendaut) 
Appellant, 


versus “a 


Deshkar Roy (Plaintiff) Respondent. 
Baboo Taruchnauth Sen for Appellant. 


Baboo Debendur Narain Bose 
for Respondent. 


-Heup by Peacork, C. J, and Jackson and Macpherson, 
J. J.,—-That the grant by a zemindar for valuable consi- 
deration of a piece of land to be held without pay ment of 
rent 7s valid as against the heir of the grantor or a pur- 
chaser from him by private sale of the zemindary; and 
that, under Section 10 Regulation KIX of 1793, such heir 
or purchaser is zot entitle to resume the land, 


Heup by Baytey, Norman, and Seton-Karr, J. J.— 
Contra. 

HeLD nem. con.—That the opinions (reduced to 
writings) of Judges who heard the case, but whe had 
ceased to be Judges of the High Court before Judgment 
was pronounced, could not be treated as judementsyy 
the case, but must be regarded as mere minutes or 
memorauda, 


These cases were heard by a Full Bench 
of nine Judges in January 1866. The cir- 
cumstances under which they were referred 
are fully set forth in the judgment of the 
Chief Justice. The first of the two cases 
was referred to a Full Bench under the 


following order recorded by L. S&S. Juekson 


and Campbell. J. J. :-— 
Tuts special appeal raises the question 


how, far the graut for valuable consideration 


by a zeminder of a specific portion of 
land to be held without payment of: reut is 
valid as against the heirs of the grantor or 
purchaser by private sale of the estate. 

We observe that there has been some 
conflict pf decision upou the point, and we 
are informed that in two very recent cases, 


ruary 1o62, affirming a decision ef thw tye learned Chief Justice and Mr. Justice 


Collector of that District, dated the, 27th 
June 1861. — 


a’ 
+ 


Noe have held one view, aud Mr. Justice 
_ Norman and Mr. Justice Kemp, another, 


A 
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We ourselvés entertain doubts upon the | ing on their heirs and representffives, still 
subject, and we think the matter ought to be | the provisions of Section 10 of Regulation 


decided by a Full Bench. 


The judgments of the Fall Bench were 
delivered as follow :— ` 


Macpherson, J.~In ‘these cases, there are 
two questions tobe gecitded. The one is 
whether a grant by a zemindar of a portion 

_of his estate to be held free of rent is a 
grant void as against the grantor“ and those 

' claiming under him v the other is whether 
a similar grant Made by a mouroseedar is 
void as against the grantor and those elaim- 
ing under him. : 

The lands which are the subject of dis- 
"cussion in the first of the two cases before 


XIX of 1793 are such that any gift or 
grant of any portion'ef the estate,—any ab- 
solute transfer of it,-——-whether for fyi) valu- 

i able consideration or not, is invalid. It is 
anid that the zemindar must always, when 
disposing of his lands, do so by way of lease, 
with a reservation of something, however 
small, in the way of rent, and that an absolute 
parting with his-Interest in any portion of 
his lands is void. 


It appears to me that Section 10 of Regula- 
tion XIX is intended to apply to grants of 
land to be held exempt from the payment of 
Government revenue, and that the meaning 
of itis that, when any attempt 3s made to 


us, were granted on the payment of sums of | dispose of lands, so that they ‘shall be held 


money to the grantor,—were in fact sold. 
~W'iether the lands were given for a valuable 
consideration or otherwise, does not, however, 
as if appears tome, materially affect the ques- 
tions the Court has to deside; for whether 
‘sold or given, the conclusions at which J 
arrive will be the same. os 


The contention on behalf of the respondents 
js that, under Section 10 of Regulation XIX 
of 1793, such grants are null and void, and the 
lands may at any time be resumed by the 
grantor or those holding under him. 


I shall first consider the case of grants 


by a zemindar. It is admitted and is be- 
yond dispate that, although by Regulation 
XLIV of 1793 (passed contemporaneously 
with Regulation XIX of that year) a zemin- 
„Qar could not make a valid lease for a period 
exceeding ten years, still‘he was not by that 
or. any other law, under any restriction 
whatever as to the amount to be reserved 


as against the Government free from Govern- 
ment revenne, such attempt shall fail. 
The whole object of Regulation XIX of 
1798 is to secure the Government revenue. 
The title declares it to be a Regulation for 
trying the validity of the titles of persons 
claiming to hold lands exempt from the pay- 
ment of revenue to Government; and for 
determining the amount of the annual assess- 
ment to be imposed on jands liuble fo the 
payment of publie revenue. 


Section 1, the preamble, recites that by 
the old Inw, the Government was entitled to 
& certain proportion of the produce of every 
beegah, and that, therefore, “if a zemindar 
“made a grant of any part of his lands fo be 
“ held exempt from the payment of revenue,’s 
it was void from being an alienation of the 
dues of Government, for otherwise if such 
grants were upheld, obviously the revenue 
of Government would have been liable to 


by him on any lease he might make. What-‘|.gradual diminution, Further on, the Sec- 
ever might be the amount of Government | tiou recites ‘that Government had declared 


revenue payable by the zemindar, the lease, 
if not for a period in excess of the prescrib- 
ed limit, would be valid although but +a 
nominal rent were reserved. By Regu- 
_Jation V of 1812, the restriction as. to,-the 
length of lease wag removed, and from that 


time (to which the grants now, under con-- 


sideration are subsequent) a zemindar or 
other proprietor of land was competent to 
_ grant leases for any period he pleased, and 

for any rent, whether nominal or not, which 
he pleased. It is argued that, although 
when the grants (the ‘effect of which the 
Court has now to determine) were made, the 
grantors might have given leases in perpe- 
tuity, and. for a cowree or other nominal 





void “all grants for holding land exempt 


N 


from the psyment of revenue” made without | 


sanction since the Company’s accession, bwt 
that the Government had recognised and 
upheld’ certain grants made prior to the ac- 
eéssion; that many grants-existed which 
were invalid in reality; ‘‘that, therefore, 
“the Governor General in Council deemed it 
* is incumbent ou him to recover the public 
“ dues thus alienated,” as well as to “ resume 
“the revenues of ail lands the grants 
for. which wight expire.” It recites-also that 
it had been enacted that the jumma assessed 
upon the estates of individuals was to be 
@nsidered as exclusive of all existing 


pimps lands, “ whether exempted from 


rent, which would have been-valid and ~bind- | “the kheraj or public revenue, with or with- 


t 


e @ ¢ 


f 
~ 
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e “out due Ruthority,” and that it was ex- 
pressly stipulated in the Proclamation de- 
claring the Decennial Settlement permanent, 
that the Governor General in Council would 
impose gich assessment as he might ‘deem 
equitable on lands alienated “and paying no 
publica, revenue” and held under an invalid 
title. The preamble continues that the Go- 
vernor General desires that the claims of the 
public on these lands shall be tried in the 
Courts of Judicature, “ that rio such exempted 
lands may be subjected to the payment of 





revenue” till the titles of the proprietors: 


have. been adjudicated upon. Upon these 
grounds (the Section concludes) and with a 
view to facilitatethe recovery of the public 
dues from lands held exempt under invalid 
grants, as well as to prevent any similar 
alienations being made thereafter “to the 
prejudice of the security of the public re- 
venue,” and further that the Government 
officers employed in the collection of the 
public revenue may have a correct register 
_of lands exempt from the payment of reve- 


nue, the rules contained in the subsequent’ 


Sections of the Regulation are enacted. 


In this preamble I fail to see any indication 
of an intention to declare void grants of land 
free of rent payable tothe zemindar, Through- 
out, itis the public revenue and that, alone 
which is keptin view, and reading the pream- 
ble by itself, I should not hesitate to say that 
the only alienntions complained of and which 
it was desired to check, were attempts on the 
part of the zemindars to alienate their estate 
s0 as to free them from the payment of Go- 
vernment revenue, not alienations free’ from 
rent payable to the grantor himself, 


It is argued that the recital of the Govern- 
ment right to a quota of the produce of each 
heegah, shews that the Government, while 
enacting Regulation XIX, considered that 
it was then entitled: to a quota from each 
beegah. Rut the Settlement was then made, 
and the Government:-in fact no longer had -a 
right to more than the revenue reserved, 


The interest in each beegah of land which. 


the Government originally had, ceased with 
the Settlement, save that each heegah belong- 
ing to the zemindaree remained charged with 
the’whole revenue payable in respect of the 
zemindaree,—the Government accepting in 
lieu thereof a fixed amount of revenue from 
the zemindar. I do not, therefore, consider 
that the mere fact of the Government having 
originally had a share of the produce of eac 
beegah is sufficient to lead to the conclusion 
that the preamble of Regulation XIX is to 
@ 
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be read as referring to grants of land free 
of rent to the zemindar, as well as to grants 
of lands free of revenue to Government, 
To take away from the zemindar the right 
fo grant his lands free of reut to himself and 
those claiming under him, is such a restric- 
tion of and detraction from his rights (given 


to him by Regulation I of 1793, Sections 9 


and 10) that it must be done distinctly and 
undoubtedly : and the law, when questions 
arise as between the grantor and the grantee, 
is certainly to be construed rather in favor 


of the validity of such grants than against 


them. 


As the preamble, so X think the enacting 
Sections of Regulation XIX, as well as the 


contemporaneous legislation of the Govern-. 


ment, are all alike to be read as invalidating 
grants of lands free of revenue payable to 


Government and not as invalidating grants ., 


free of rent to the zemindar, 


I agree in much that is said by the Iste 
Mr. Justice Levinge in his judgment in 
the case of Peezarooddeen versus Modhoo 
Soodun Pal Chowdhry (IL Weekly Reporter, 
26) and many of his arguments, which I 
shall not here repeat, seem to me to be very 
pertinent. As Mr. Justice Levinge remarks 
“ A grant of land rent-free by a proprietor, 
does not more interfere with the revenue of 
the Government, or the ypsition of the pro- 
prietor, than a lease in se tuity aia nomi- 
nal rent of one rupee annually, This lease 
in perpetuity has just as much effect on the 
revenue (which is nothing) and on the 
income and resources of the zemindar, as a 


grant free of reut payable to the’ zemindar® ¢ 


Yet it is not disputed that the lease is bind- 
ing ou the zemindar and his heirs. But it 
is said the grant is not legal, because it is 
contrary to the Regulations and against the 
policy of the law which will protect the 
zemindar from improvident alienations 
though made on good consideration,” 


As to any reference to what is supposed to 
be the “ policy of the law,” it is clear that all 
that we, sitting here, have. to decide is what 
the law actually is : we can have vothing to 
do with any so-called: “policy” other than 
such: policy as is to be found in the law 
itself. 


The law was, in my opinion, correctly 
stated by Mr. Abercromby Dick, one of the 
Judges of the late Sudder Court, in his 
judgment of the 18th of July 1855, when he 

aid : ‘I concur with the Principal Sudder 


meen that the grant is not resumable by the 


ad 


@ 
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: heirs of the grantor, and that Section 10 Re-| The position of the holders of ‘grants de- 


gulation XIX-of 1793 does nôt apply to the, 


caso, The Jaw eould not intend to declare 
that the party who had made the grant could 
at pleasure resume it, whether given for valu- 
able consideration or not; or intend to entitle 
the heirs of such grantor to resume. This 
would Ve authorizing sugh persons to repudiate 
their own acts, and the acts of their ancestors. 
Grants of the nature in question, guoad the 
grantors and their heirs, affect not the public 
revenue. They affect merely their own rental. 
The grantor contifiues himself to pay the re- 
venue, and if he do not, the estate is sold, 
and then the grant becomes null and void, 


The law (Section 10 Régulation XIX: of 


1793) was enacted to prevent alienations 
prejudicial: to the security. of the public 
revenue, not to enable proprietors and their 
has (whose ancestors’ acts are theirs) to 
profit by their own wrong. The pro- 
prietors and their successors, who are 
authorized to resume at pleasure, are not 
those who made the grants, or their heredi- 
tary ancestors. An  auction-parchaser 
can annul grants and alienations, This 
the law declares, AJl bond fide alienations 
are binding on those who made them and 
on their heirs. This justice requires, and 
our precedents have decided.” 


Regulation XLE of 1793 has been dwelt 
upon as showing that the intention of the 
Legislature must have been to render grants 
free ofrent to the zemindar absolutely void. 
It is true that that Regulation recites the 
sweakness or viciousness of the zemindars 
“and their tendency to grant pottahs of their 
lands improvidently so ns to diminish “ the 
“ yevenue of Government arising from the 


elared void by Section 10 of Regulation XIX, 
is considerably altered by Act X of 1859, 
and the suits now in® appenl-before us were 
instituted after Act X of 1859 czgme into 
foree. Section 25 of that Act, while it 
leaves untotched so much of the old mwas 
declares grants for holding land exempt 
from the payment of revenue hull and void, 
repeals that portion of it by which proprie- 
tors, &c. were “authorized and required” 
to collect the rents of such land, to dispossess 
the grantor, and to annex the land to the 
estate in which it might be situate,” and de- 
clares that any .proprietor, &e. who may 
desire to dispossess a grantet, &e. shall bring 
a suit before the Collector within twelve 
years from the time when the title of the 
person claiming the right to assess the Jand, 
or of some person claiming under him, first 
accrued. As the law now stands, there is 
merely a declaration that these grants are 
null and void, but no proprietor, &e. can 
of his own authority act on their being so: 
he must invoke the aid of the Revenue 
Courts. Whereas such grants were under 
the old law absolutely void, they now ap- 
parently are only voidable. And if they are 
only voidable, it may be doubted whether 
the grantor or those claiming through him 
will be permitted by the Courts to come 
forward in fraud of their own act and to set 
uside the grant, 


Section 10 of Regulation XIX of 1793 


| expressly declares that ‘no length of pos 


“session shall be hereafter considered to give 
“validity to any Such grant.” But it Las 
been recently ruled by the Privy Council 
that, notwithstanding this declaration, sixty 
years’ undisturbed possession under such a 


“lands, in the event of the rent or revenue =n tdip een ee walidit eie Gk 
aeaea Dy Such proprieteri benig” insuti: of the gran tor This EE PA of C] e 
e . . a 1 In- 
“ cient for the discharge of : he amount of. drobullee Debia rersus Luckhee Debia Chow- 
pene bale Amaga upon their prtnigi aud) dhrain (V: Weekly Reporter 1 P. C. cases) 
t } * . 


that it limited the period for which a lease 
could be granted to ten years. But Section 
6 declares that nothing, in the Regulation 
shall be construed to prohibit any’ zemin- 
dar, &c., from selling, giving, or otherwise 
disposing of any, part of his lauds as a- de- 
pendant talook, And I cannot understand 





in which suit, a grant of land free of rent for | 
the worship of an idol was sought to be 
set aside. Theonly point decided by the 
Privy Council is the one of limitation, and 
there is no decision of the general question 
of the right of the representative of a 
grantor to impeach the graut of his grantar, 


‘how the fact of the Governmeut having 
thought it necessary to limit the length of | On the whole, putting a reasonable con- 
lenses to ten years, while it did’not think it! struction upon Section 10 Regulation XIX 
necessary to provide for the reservation of | of 1793, and ascertaining its meaning upon 
a rent proportionate to the Government | the principles indicated by their Lordships 
revenue, or any substantial rent at all, cag | of the*Privy Council in the case of Ranee 
be said to afford auy logical argument in yShurve Moyee versus Moharajah Sutesh 
tavor of the respondents, TE © + | Chander Roy’ (1] Weekly Reporter, 14 
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* PC: cases), I am of opinion that, when a go further nud to regard thst poiut as not 
zemindar has granted a portion of his Jand | open to argument, | 
free from rent, such grant cannot be set! {thas heen suggested that it was the 
aside or rendered vbid by the grantor or practice of the late Sudder Court, and is still 
those aiming through him. Lands granted | to some extent the practice of the High 
by a zemindar, whether he reserves any | Court, to hand into the office written judg- 


rente or not, must of course always remain | ments instead of pronouncing themin open 
liable for the Government revenue due in | Const, Ifsuch was.the practice of the late 


respect of the zemindaree of which at the | Sydder Court, I can only say that it was in 
time of the grant they form part : but as {direct contravention of the provisions of 
against the grantor and those claiming | Section 359 of the Code of Civil Procedure. 
through him, the lands will belong to the ‘That Section declores that the judgment of 
grantee free of rent payable to the zemin- | the Appellate-Court is to%be “ pronounced in 
dar, so long as the grant is not set aside by | open Court,” and it proceeds to Iny down 
Government. what.is to be contained in the judgment, and 
in what. langunge it should be delivered. 
If therefore a judgment, instead of being 
pronounced in open Court, was handed iuto 
cannot be wenker: and therefore, it is | the office, it must ouly have been by a 
unnecessary for me to vo further into that species of fiction that the judgmemy se 
question; for in holding that such a grant handed in was to be regarded as read by the 
is good against the zemindar who made it, Judges, they being present in Court, on the day 
and those claiming through him, I neces- when it was put in, and able to read it ifthey 
sarily also hold that such a grant, when: had been so minded; and I am not aware of 
‘made by a mouroseedar, is good against | any Instance in which a judgment or opini- 
him and those claiming through him. written by a deceased J udge, or by ah 
e 


} 
+ 
The position of a grantee from a mouro- 
seedar may, perhaps, be stronger than that 
of a grantee from a zemindar. It certainly 
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Judge who had left the Court, was treated as 


As regards the written minutes or me a 
| a valid judgment, 


moranda, in the nature of judgments, which 
have at various times been put into the! The Section I have quoted, it is true, does 
hands of the Registrar of the Court by ' not apply to the High” Court, because it is 
Mr. Justice Trevor, Mr. Justice Campbell, , one of the Sections which, by Section 6 
and the late Mr. Justice Shumbhoouath Act XVIII of 1862, are declared not to apply 
Pundit (who sat on the Bench when these to the High Court. I have, however, al- 
appeals were argued, but who are none of | ways understood that it was necessary in 
e them now members of the Court), Ihave no | strict practice that. judgments should be 
sort of doubt that no one of these three' delivered and pronounced in open Court. 
minutes or memoranda con be treated as a: Clearly, we are met to-day for the first and 
judgment. I agree with the learned Chief only-time to give judymént in these appeals ; 
Justice in the opinion which he has formed and it appears to me, beyond question, that 
upon this question, and generally in the : Judges who have died or have retired from 
reasons upon which that opinion is founded. | the Court cannot join in the judgment which 


Jackson, J.—The first question whieh we Ís to be delivered to-day, aud express their 
have to determine is that which has been dissent from it. I myself would therefore 
eadverted to by the Chief Justice, aud which „exclude argument ou this point; but as 
- has also been specified in the notice that opportunity has been afforded to the plead- 
judgment would be delivered this morning, ' "3 to argue it, aud uone lias been offered, 
that is, whether the minutes written by three , I have.therefore only to add that I concur 
Judges of this Court, who have retired or entirely iu the view which has been express- 
are no longer members of the Court, should , ed by the Chief Justice on this poiut upou 
be looked on asjudgments, and should, there- general principles. 
fore, influence the decision to be given in, 


these appeals. Having had the opportunity of reading 


the judgment in these cases prepared by 

The Chief Justice has gone very fully in-'the Chief Justice, and being able very 
to this point, and in the opinion which he} generilly to adopt the conclusions and the 
has expressed, I believe all my learned, reasons set forth in that judgment, so far as 
colleagues have concurred, subject fo such !*%hey bear upon the provisious of law referred 
arguments as might be advanced this morn, to, and the cases cited before us, I consider 
ing. I myself should hgve been iurclined to.: that I am relieved from the uecessiiy of 
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going at such length as would be otherwise 
requisite into the “consider ations which. lead 
me to an opinion in favor of the tenant and 
against the right to resume. 


Nevertheless, I shall endeavor to state, 
as briefly as possible, those parts of the case 
on which Ihave long since arrived at an 
independent conclusion, and on which the 
view which I have originally’ formed,has 
been in no degree shaken either by argu- 
ments at the bar, or by the reasons which 
have weighed with my learned colleagues 
who are of the contr ary opinion. 


The right for which the zemindar or the 
middleman contends in these cases, is the 
right to take out of the hands of a grantee, 
@ or his representatives, lands given by the 
person under whom the plaintiff claims to 
be held free from the payment of rent to the 
* grageor and his heirs or assigns, whether 
such graut has been made for an adequate 
or inadequate consideration, or without any 
consideration at all in money. 


In neither case hns the plaintiff offered, 
orthe Court below compelled, re-payment of 
the purchase-money or compensation of any 
kind, and, indeed, the plaintiff is represented 
as proceeding not merely on his rights, but 
also upon duty to the state as being regutred 
by law to advance a claim which is not the 
less imperative on him because it happens to 
be to his advantage. 


To any person who considers the subject 
originally, it must bé startling to find that 
the Courts of Justice could be asked, and 
yet, more that they are found to sanction, 
démands of such manifest iniquity, and I 
am quite confident that none of my learned 
‘brethren who heard this appeal would have 
entertained the suit, unless compelled by the 
strongest pressure of positive legal enact- 
ment. 


It is clearly not on the policy of the, 
revenue laws that the plaintiff cau rely. 
Courts of Law, it seems to me, have no concern 
with that abstraction. They have to admin- 
ister either the ‘specific rules of positive 
legislation, or those general principles of 
jurisprudence which govern the tribunals of 
all civilized countries. 


And in these cases, accor dingly, the plaint- 
iff’s right is based on Section 10 Regulation 
XIX of 1793, which as modified by Section 
28 Act X of 1859, is said to enable the land- 
lord to dispossess ‘such grantees by a Civil 
suit or by summary proceedings before the 
Collector. 
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If those provisions of law ean bf applied 
to such cases, aud if the plaintiff can main- 
tain his suit, it may be necessary to consider 
upon what terms the.eCourt should allow 
him to undo that which he or his angestor 
has done in the face of an enaciment to 
which he, as well as the defendaut, was then, 
as now, under the obligation to conform. 


` Is then the defendant a person setting up 
“n grant to hold land exempt from the 
payment of revenue,” whom the proprietor 
of the estate is bound, in ‘collecting the 
rents from such’land,” “to dispossess (as 
grantee) of the proprietory right in the land, 
and to re-annex it to the estate ?” 


Does the defendant claim to hold his land 
free from the payment of revenue? Is he 
in the enjoyment of any proprietory right ? 
and has the land ever been separated from 
the estate in which it is situate ? 


I apply those tests in the language of 
Section 10 Regulation XIX, because I do 
not understand that Section 28 Act X of: 
1859 makes any alteration in the relutive 
rights of zemindar and grantee, or affects the 
priuciple on which a grant would be void, 
but only that it takes away the power which 
the zemindar had of acting by his own 
right hand, and compels him to resort to the 
Collector or the Civil Court, 


It is admitted that the first of these ques- 
tions must be answered in the negative, un- 
less it be considered that the framers of 
Regulation XIX of 1793 (and it may be 
those also of Act X of 1859) said revenue 
when they meant to say rent. 


I think the Chief Justice has sufficiently 
cleared the Legislature 
of 1793 from the charge 
of having either (con- 
trary to its own expressed intentions) used 
the same words in two different senses, or 
employed two really distinct terms to denote | 
{the same description of thing. We may 
give a similar credit to the authors of Act 
X of r859, and I think it needless to argue 
that question further. 


On the second question, it seems to me 
quite clear that the defendant makes no 
claim to a proprietory right in the sense ine 
which that term is wuderstood by the 
Courts in India, and used in the Regulations 
of 1793. 


If he did, he would be situated, 


Sarge n Breen 
XLI of 1 


in re- 


rspe&t toe the land comprised in his grant, 


pyecisely as the zemindar himself with re- 
spect to the remainder of the original estate, 
* 
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but this could not; be unless the proprietor 
eonveyed to him out and out the whole of 
his rights, and sold the land asa portion of 
the esfato, which indeed he would be fally 
competent to do either by way of dependent 
talogk under Section 6 Regulation XLIV 
of 1793, or in absolute ownership, Section 
9 Regulation I of the same year. But the 
landlord did nothing of the kind ; he merely 
conferred a right to hold *the land free of 
rent to the proprietor, which grant, if not 
invalid by law, would bind the grantee, his 
heirs and representatives, 


Then, was the land dissevered from the 
` estate ? Most clearly not. Itis admitted that 
the grant under consideration, if it be valid, 
binds only those who take under the grantor, 
and would be wholly inoperative as against 
a purchaser at a sale for arrears of Govern- 
ment revenue. But if so, the land has never 
ceased to be a part of the estate, and cannot 
be re-annexed to that from which it has not 
been severed. 


Tt seems to me, therefore, abundantly 
clear that the grant impugned is not in any 
sense invalid under the terms of Section 10 
Regulation XIX of 1793. 


If arguments in support of this view and 
external to that provision of law -be required, 
I think a most convincing one is to be found 
in the enactment® nfter- 
wards repealed by Regu- 
lation V of 1812, whieh 
restricted the term of leases to be granted by 
proprietors to ten years,—this rule being 
expressly framed to counteract the occasional 
improvidence of zemindar. 


To say that the Legislature permitted at 
first for ten years, and afterwards without 
restriction, leases in which a pepper-corn 
tent was reserved, subject’ of course always 
to the operation of the sale laws, and that 

“they indirectly forbid the grant to hold free 
of rent to the proprietor subject to the same 
contingency. isin my opinion to impute to 

>the Government of that time an infirmity of 


* Section 2 Regu- 
lation XLIV of 1793. 


purpose and an inconsistency of which we, 


find no trace in its other Legislative measures, 
and of which it is unjust to suppose them 
‘capable. 


It seems‘ to me quite restrictive enough 
upon transactions relating toland that bargains 
made with a proprietor for the time being 
are liable to be set aside in favor of an 
auction-purchaser under Act XI of 1859, if 
the lease or grant be not among the kint 
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ceptions contained in Section 37. ° 


The fourth exception protects leases of 
lands whereon permanent buildings have 
been erected, or gardens, tanks, &c., have 
been made, but enables the landlord in certain 
cases to enhance; it gives no protection to 
leases in which the landlord may,have re- 
served a trifling rent, receiving a larger sum 
of money to enable him to build factories, 
or make tanks or other works elsewhere for 
the benefit of tite estate. 


And there muy be suffieient reason for not 
allowing such questions to become the sub- 
ject of decision by the Civil Court. This re- 
striction, whether reasonable or not,*is quite 
sufficiently burthensome, without further 
enabling zemindar out of a superstitious re- 
gard for the laws, to set aside their own 
acts, violate their own’ or their ancegtor’s 
contracts, and resume what they have given, 
retaining at the same time that which they 


received in exchange. ° 


But it is said that this grant is invalid for 
another reason, namely, that the State has 
an inalienable right to a portion of the pro- 
duce of every beegah of land in the country, 
which is not expressly exempted under some 
valid title, and that consequently every grant 
which relieves a portion of lands from the 
burthen which it ought to bear, is in contra- 
vention of the common law of the empire, and 
ought to be set aside. 

This argument, in my opinion, involves 
a very distinct and very serious fallacy. 

No doubt “by the ancient law of the 
country,” as set forth in the well kndwn 
preamble to Regulation AIX of 1793, “ the 


æ 


ruling power was entitled to a certain pro-. 


portion of the produce of every beegah of 
land,” subject, however, to this important re- 
servation, ‘‘ unless it transfers its rights there- 
to for a time or in perpetuity, or limits the 
public demand upou the whole of the lands 
belonging to one individual, leaving him to 
appropriate to his own use the difference 
between the value of such produce and the 
sum payable to the public, whilst he con- 
tinues to discharge the latter,” 


Can any one doubt that, in cases of estates 
permanently settled, the State has given up 


in perpetuity its right to a ‘certain propor- 


3? 


tion of the produce of every beegah,” and 
has agreed to receive a sum commuted, in 
satisfaction of the public: demand upon the 
whole of each permanently settled estate ? 


-Or that the difference between the value of 
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such proportion of the produce and the sum 
payable te the public, is the absolute propér- 
ty of the zemindar so long as he continues to 
discharge the Intter. And is the zemindar 
less than other owners free to do what he 
will with his own ? In other words, is not 
the zemindar, as Jong as he continues pro- 
prietor and pays the Government revenue 
assessed*on his estntes, absolute owner of 
the rents, being at liberty to collect or not, 
to enhance (if the nature of the tenure 
permit) or to abate to collect by his own 


servants, to farm out'the rents, to commute- 


the payment, or to*bind himself not to require 
any? l 

~ But, for the security of the public revenue, 
it is a part of the law of the country that, 


® with certain exceptions, the purchaser of an 


s 


entire estate, in the permanently settled dis- 
tricts, sold under the sale law, acquires it free 
from@all incumbrances which may have- been 
Imposed upon it after the time of settlement. 


Inethis positive provision of law, if seems 
to me, nod not in any theoretical rights of 
the estate, does the safety of the public 
revenue ind the security of the purchaser 
consist. ~ . 

But, moreover, if any such principle ex- 
isted, and the public revenue were at all 
endangered by. such grants, who would be the 
party entitled to complain and to avoid the 
grant ? 

Surely not the person who had himself 
created it; who had benefited himself while 
he endamaged or imperilled the interests of 
tke State. 


eP could conceive such an action as this 
brought by the Collector ne guid detrimen- 


«di respublica capiat. 


I could also, by an exertion of the fancy’ 
imagine a case of sucha grant made in ig- 
norauce of the law on both sides, and a 
proposal by the zemindar to set aside the 
coutract and make mutual restitution ; but» 
to entertain a suit by the zemindar to 
replace him in statu quo, while the 
grantee remained in neither one ‘estate 
nor the other, to decree a one-sided ob- 
servance of the law, and not compel the 
landlord to restore that which Ae took un- 
der an illegal contract, this I think would 
be something like an abetment of fraud, 
which I should be sorry to require from 
auy inferior Court in Her Majesty’s domi- 
nions. ' ; 

For these reasons therefore, chiefly, I am 


of the same opinion with the Chief Justice, | dars of Bengal by that great measure, 
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aud in saying so, I feel that, if one is safe in 
being on the same side with profound and 
careful study of the law relating to the sub- 
ject under consideration, I have that security 
in the present case. v 

I also refer, with particular satisfactiðn, to 
the case cited from VI Select Reports, page 
281, and that from the Sudder Dewauny Re- 
ports for 1852, page 967. ` 

I would answer the question put by the 
Division Bench in the affirmative, and would, 
therefore, reverse the decisions of the Courts 
below with costs. j 

- Such arguments as I have employed are 
addressed to the case of a grant by the ze- 
mindar himself, and the case of-a grant 
by a mouroseedar or other’ middleman is, 
of course, even stronger in favor of the 
grantee, 

Seton-Karr, J.—This case was argued on 
the 16th, 17th, and 18th of January 1866 
before a Bench of nine Judges. After hear- 
ing full arguments of Counsel, and discussing 
the matter with several of my colleagues, I 
formed conelusions which I recorded on 
the 12th of March 1866; and from those 
conclusions I have not, after further and 


t 
more mature consideration, seen any reason e 


to depart. 

The question which we have to consider in 
this case is, whether a grant for valuable con- 
sideration by a zemindar, of a specific por- 
tion of land to be held without payment of 
rent, is valid against the heirs of the grantor 
or against subsequent purchasers bye private” 
sale. 


This question, simple as it is, appears to 


me to involye a consideration of the whole 


policy of the Revenue Laws regarding the 
burden imposed on land on behalf of the 
State, and the creation of the rent-free 
tenures subsequent to the Permanent Settle- 
ment, quite as much as it involves any 
rigfts or privileges conceded tó the zemin- 
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In- the ourse of the argument, which 
lasted three days, fhe authorities, laws, and 


: í cases noted in 
Authorities. a the margi u, 
Shore's Minute, lsth of June 1789 rare ref F 
sare 2g r were referred 
Fifth Repo of the House of Commons. to. 


Colebrooke’s Supplement, page 249. 
Haringtgn's Analysis, Volume II, page 58, 
edition of 1814-15. 


The eases 


Laws. referred to us 


Old Rorulations, 1780-88-90, Sections by the Divi- 
4 and 5. : 
Regulation LII of 1798, Section 1. - sional Bench 


XIX of 1798, Section 10. «| ae 
" XLIV of 1793, Sections 6 & 7. P this in 
” -PITL of 1800. stance com- 


i IL of 1819, Section 30, Clauses 


1 and 2. 
Act X of 1859, Section 28. 
Cases. 
Sudder Dewanny Adawlhut, January 28th, 
1840, Vol. VI. 
Sudder Dewanny Adawlut, 1847, Volume 
VII, page 384, 
Sudder Dewanny Adawint, 1852, page 967. 
1853, pargo 98, 
(855, 18th July. 
Sevestre’s Reports, Volume VIH, part 3. 
Hich Court, 28th April 1863, No. 303 of 
1862 (Norman & Kemp, J. J. ) 
Weekly Reporter, January 9th, 1865, Full 
Bench Decision. 


prise several 
grants, Grant 
No. 2 is for 
a taik exca- 
vated for the 
convenience 
of men and 
of cattle; and 
if appears to 
me that this 
grant ought 
to be governed by the decision of the ma- 
jority of the Full Bench of the 9th of Jan- 
vary 1865, aud that it must hold good 
agninst the heirs and successors of the 
grantor, or agaiust any purchasers, save the 
purchaser at a sale for arrears of public 
revenue. 


The other grants, numbered 1, 6, 7, 8, 9, 
10, and 1!, were all made for no particular 
purpose, and for considerations of 200° ru- 
pees, 100 rupees, and other sums. Some 
of the grants are of very stall extent, being 

*of afew beegahs, buf the grenter or less 
size of the grant enn hardly enter info our 
consideration. The real point at issue is, 
whether grants made rent-free for land of 
any extent, after the Perpetual Settlement, 
can or cannot be voided by the heirs of the 
grantor. The case of a purchaser, at a pub- 

' lie sulo for arrears of revenue, is not. before 
us, nor is it. raised in these cases in any 
way. Ibis quite clear to me that, as against 
such a purchaser, such grants would be 
utterly void, and Ido not‘gather that any 
doubt is auywhere entertained on this 
point. 

The Lower Courts, relying on the late 
Sudder Court’s decision of the 18th July 1855, 
Have decreed the pleintiff’s claim for resump- 
tion, and have declared the land liable to as- 
sessment. This is the result in both the 
cases, No. 253 of 1863 and 1116 of 1862, 
referred toms. Que great contention raised 
„before us is the intent and meaning of Retu- 
lation XIX of 1793, and, especially, of Sec- 
tioh 10 of that Regulation, as well asthe 
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meaning of the word ^ revenue” used in that 
law, and in several other enactments. 


After much consideration Iam driven to 
the conclusion that the word revenue at 
that time was not invariably employed to 
mean only the revenue demandable by Gov- 
erntnent, but that it also practically com- 
prised the rent receivable by the zemindar 
who was accountable for-the revenue. No 
doubt, in some of the Sections of that law 
aud in the preamble, the term “revenue” is 
employed with special reference to the de- 
mands of Government; ebut Section 10, 
which refers to grants made after the Ist 
of December 1790, appears to me to have 
little or no practical force if the term rev- 
enue be coufined or restricted to the de- 
mand on account of Government. 


The difficulty that I feel in restricting the 
term “revenue” to the Government demand, 
only, arises in some measure from the con- 
sideration that after 1790, it was not very 
likely that persons should take on tlfem- 
selves to exempt any lands from the pay- 
ment of reveuue strictly so called. 








Further, rents were practically the source 
aud nucleus of revenue, Iadmit that the exact 
meaning to be applied to these terms ig the 
source of perplexity, and that [ had at times 
had some doubts on the subject; but on the 
whole, I haveynow come to the conclusion 
that “revenue” in Section 10 was intended 
to include, and, in Jitigation, did include, the 
rents or the collections made by the zemin- 
durs from the ryots. Altenations of what 
the natives would term Ahurij or land dues 
were, by that Section, declared absolutely, 
null and void if made by any one, or on any 
account, after December 1790. This view 
is, to my thinking, strongly confirmed by 
the preamble to Regulation XLIV of 1793 
in which the “rent or revenue reserved by 
proprietors’? is used apparently to designate 
one‘and the same thing. As the preamble of 
this Regulation is important, as showing the 
views of the Government of the day 
regard to the powers of zemindars uuder 
the Permanent Settlement, I here set it out 
at length :-—~ 


“The public demand upon the estates of 
“the proprietors of lands with whom a 
“settlement has been or may be concluded 
“under the origina} Regulations for the 
“ Deceanial Settlement having beca declered 
“fixed for ever, it is to be apprehended that 
é many proprierors, either from improvidence, 
“ignorance, or with a view to rrise money, 
Sor from other causes or motives, may be 
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“ induced ha SOEs bf Fepgeenn t talooks 
“to be held nt irene Amma, or fix thé 
“jumma of such dependant talooks as now 
“ exist in their respective estates at an under. 
“rate, or let lands in farm, or grant pottahs 
“ for the -cultivation of land at a reduced 
“rent for a long term, or in perpetuity. 
‘‘ Such eengagements, if held valid, would 
t leave it inthe power of weak, improvident, 
‘¢orill-disposed proprietors, to render their 
‘property of little or no value to their 
‘cheirs ; promote vice and injustice ; occasion 
“a permanent diminution of the resources 
‘of Government arising from the lands, in 
‘the event of the rent or revenue reserved 
‘by sch proprietors being insufficient for 
‘‘the discharge of the amount of the public 
‘t demand upon their estates, be an abuse of 
“the great and lasting benefit whicli las 
‘been conferred upon the landholders by 
“the possession of ‘their lands being se- 
“eured to them in perpetuity ata fixed as- 
-* sessment, and, moreover, be repugnant to 
‘the ancieub and established usages of the 
‘country, according to which the dues of 
s Government from the lands (which consist 
“sofa certain proportion of the annual 
‘produce of every beegah of land demand- 
“able, according to the local custom, in 
“money or kind, unless Government has 
“ transferred its right to such proportion to 
‘individuals for a term or in perpetuity, 
“or fixed the public demand upon the whole 
t estate of a proprietor of Jand, leaving him 
“to appropriate to his own use the differ- 
‘ence between the value of such proportion 
«of the produce and the sum payable to ‘the 
* public, so long as he continues to discharge 
“the latter) are unalienable without its 
‘express sanction, It isat the same time 
‘essential that proprietors of land should 
“have a discretionary power to fix the 
“revenue payable by their dependant ta- 
“Jookdars, and to grant leases, or fix the 
‘crents of their lands for a term sufficient to 
‘induce their dependant talookdars, under- 
“farmers, and ryots, to exteud and im- 
“ prove the cultivation of their lands, and 
“that such engagements should be held 
‘inviolable in all cases, except where 
“they may interfere with or affect in any 
“shape the-primary and indefeasible rights 
‘Sof Government.” These are very weighty 
nnd significant words, and, I contend, 
that they strongly support the. views,which 
This view also 
seems to be confirmed by the followings 
passage from Harington’s Analysis, Volume 
i, page 5S, In alluding to the report ‘af 


Messrs. Anderson, Croft and Bogle of 26th 
of March 1778, the author says, “It is not 
“t perfectly accurate, espécially in the indefinite 
“use of the term rent, pas sometimes denoting 
“the return or compensation for the oggupancy 
“of land paid by the immediate occupant or 
“tenant, to a superior landholder or his re- 
‘t presentative, and at other times signifying 
“the publie land revenue payable to Govern- 
ment.” The ‘same contention is further 
countenanced by’ the language of the old 
Regulation, anterior to the Code of 17938, of 
the Istof December 1790; and by Cole- 
brooke's Supplement to the Digest of the 
Regulations. 
That this view, right or wrong, has had a 
practical effect given to it, can, I submit, © 
hardly be denied. For, if the lauguage of 
the first lines of Section 10 of Regulation 
XIX of the same year 1793, could not have 
been held to refer to or include rents, it is not 
very easy to see under what Law or Regula- 
tion, zemindars could resume and re-gnnex, 
as they have done, grants of rent-free lands 
improperly set up‘or crented after 1790. 
No one, ‘nas I have already observed, was 
very likely to alienate revenue, properly so. 
called, after 1790; and looking to rents as 
the basis and foundation of revenue, I must 
conclude that this Section has been applied 
so as to allow zemindars to resume granis 
made free of rent after a certain date, and 
thus to draw from every part of their estates 
a proper contribution to the fixed portion of 
revenue which they were bound to pay into 
Government. \ This is really the construction e 
which has been put on this Section by our 
Legislators and our Courts for years. Possi- 
bly, ‘the language of the law bas not been 
very critically examined and tested at any 
time; but Ithink«it will scarcely be denied 
that this. is the one law to which all zemin- 
dars were accustomed to look for series of 
years, as empowering them off-hand to 
re-annex lands which any one claimed to holde 
rent-free, and that this was the yiew taken 
of the language of the Regulation by those 
who framed and passed Act X, and who, in 
rescinding Section 10 of Regulation XIX of 
1798, and in passing instead Section 28 of the 
new Law, clearly and unmistakeably treated 
the enactment as the one by which zemine 
dars were entitled to dispossess alleged gran- 
tees, and to assess their invalid grants with 
the proper amount of René. In fact, if we 
exclude these lnws, or treat them as exclu- 
sively applicable to the Government revenue, 
aud nat to rent, itis not easy to see to what 


part of gny Code zemindars could resort to 
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claim their rights against parties amonak 
invaljd and unauthorized rent-free titles 
their estates. 

; ® ; 
What again, I may ask, is the construc- 


tion WWicly hns been put on that well-known 
Regulation LI of 1819, Section 30? Have 


————  - . 


on 


" all Zemindars, all the Courts, all authorities, 


been wrong in allowing suits not merely 
aguinst, but by zemindars to be instituted 
under that Section for the resumption of 
rent-free grants fora long series of years ? 


The first Clause of that Section is as 
follows :— All suits preferred in a Court 
“of Judicature by proprietors, farmers, or 
‘‘talookdars, te the revenue of any land 
‘held free of assessment, as well as all suits 
“so preferred by individyals claiming to hold 
“lands exempt from revenue, shall, imme- 
“diately on their institution, be referred 
“for investigation to the Collector, or other 
‘‘ officer exercising the powers of Collector : 
“ provided also, that proprietors, farmers, or 
“talookdars who may deem themselves 
“entitled to the revenue of any land held 
“free of assessment in their respective 
‘estates, talooks, or farms, or individuals 
‘claiming as aforesaid to hold lauds ‘free of 
“assessment, shall be at liberty to prefer 
“their claims in the first instance to the 
« Collector ; provided, further, that the party 
‘so preferring his claim directly to the 
“Collector, shall, in his petition to the Col- 
“lector, state the particulars of his claim, 
“and the grounds on which it is founded, in 


“in a Court of Judicature: and the pe- 
“tition shall be written on stamped paper 
“of the value prescribed for petitions of 
nlaint in suits instituted in those Courts.” 


It is impossible to deny that, whether 
the language of the laws has been correctly 
interpreted or not, the interpretation has 
been that suits to avoid rent-free grants can 
be brought under it, This view has been 
acted on practically all over the Lower and 
Upper Provinees for a long series of years. 
And it seems to me too late now to seta 


' different meaning to that which has had the 


seal of suitors and pleaders of Courts and 
Judges for more than 50 years. It may, 
in fact, be said that the ‘zemindar has been 
regarded as the transferee of the rights of 
Government, and under the term ‘revenue’ 
mentioned -in the Regulations, he has been 
allowed to claim his ‘rents’ of which all land 
revenue is made up. ._ 9 

_ .The next point, and an equally invportant 
point in tiris reference, js the poliey of the 
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Revenue Law. It appears 
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“like manner as if the suit were instituted ) 
ai | Shore, Harington, and others, support this 








to me whollyims) e 
possible, and indeed, unjust to discard a con- 
sideration of this policy, if, we can discover 


it, Andon this point, I have arrived at 
this conclusion that the deliberate policy of 
our whole revenue legislation has been 
against the creation of any such grants. 
The law so much quoted, Sectiore 10, is 
clear against the alienation of revenue for 
such purposes. But even if it could be con- 
tended that rents are not included in the 
term revenue, the general policy of the 
state on this subject cane be collected from 
other enactments, and to my mind it is im- 
possible to treat this question fairly without 
considering that policy. Landholders, by 
Regulation XLIV of 1793, Section 2, werp 
prohibited from muking leases or engage- 
ments with their under-tenants or ryots for 
a term exceeding ten years, and this magked 
restriction was not removed until the year 
1812. The whole theory of the revenue in 
Bengal, and, I understand, in Upper Tadia, 
is that a certain proportion of the annual 
produce of every beegah of land is due to 
the State ; and if this be admitted, as it must 
be on all hands, then how can the zemindar 
deprive his heirs of the right to receive 
portions of produce from any distinct portion 
of land, or number of beegahs, without at 
the same time theoretically, and if the grants 
be of any size, in positive practice, imperilling 
the realization of the dues of Governmeut 
which are made up of such produce ? 


The early writers on revenue, such as 


view. The decisions of the Judges of the 
late Sudder Court, with the exception of 
that of Mr. A. Dick, who dissented from the 
judgment of the 18th of July 1855, seem to 
me to take up, /and to act on this view of the 
law, though Ahe degisious are not very 
numerous. Pi 


y i: A a 

. The decision of Your Fall Bs of San 
ary Oh, 1865, does not findlly rave mo 

thin that water isin the nature of the re al 
which -the zemindar_ mie waceive fr Be fh 
tract otherwise byc anahwr@ttless. Water 
obviously, is esfnvial to thre-well- éing and 
even to the Hi eo of the population, 
and the tankiin tha’ case was, in several 
ways, a benefit tp \the land, and a retura to ` 
the zemindar, wy! 1 ' 





: ; 
It thay be said, on the other hand, that 
there is no difference, practically, as ‘regards 
the security of the public revenue, between 
leases at pepper-corn rents which any zemin- 
dar may legally create, and rent-free grants 
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which in’this view, hé may not create, 
leoking to possible ‘and probable results, there 
is 1 diflerence, and a somewhat substantial ; 
difference. 
however low a rent, some record of the same 
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whose fortunes and 
conditions are dilapidated and impaired. 
This is a consider ation for the Legislature if 


In the case of land leased at | it chooses to change its policy. 


The settlement ‘of Lord Cornwall was a 


must still be kept in the zemiudaree papers. ' wise and liberal measure; and in some points 
The rent, ifit were only one rupee for aj; of view, it deserves all the praise th&t has 


Jarge village, 
traces would be found of the tenant who i 
paid the rent. Land held absolutely rent- 
free, is at once severed from the estate. | 
All connection between the two would cease, 
and in a few yéhbrs, all traces of the origin, 
size, and details of the grant might entirely 
pass away, or be only in the power of the 
granted, 


°” Lastly, it is a question whether, if the 
rent-frea grant could not be created by a 
zemindar, it might be created by a mourosee ! 
talddkdar, such as we have in the case 
before us, and be of foree. In my opinion, 
we should not be justified in makiug any 
distinction between the two. If the zemin- 
dar cannot be permitted, to imperil the se- 
curity of the revenue, or to thwart the 
policy of the state, by such creations, neither 
can a subordinate or under-tenant. In the 
event of a sale for arrears of revenue, the 
assets of the land, which mnke up first rent, 
and, ultimately, revenue, might equally be 
frittered away or diminished, and the rights 
of Government might be equally injured, 
whether the alienation had been made by a 
subordinate tenant, or by the superior Jand- 
holder. The burden of the revenue falls on 


so as to become unable to meet this burden. 
, Af the zemindar canuot bind his heir in this 
* way, neither ought any subordinate holder, 
whether of the putneedar class, or of that 
of mouroseedars and others. 


Section 28 of Ags X of 1859 has not al- 
tered the "Sclicy of the law. It has only 
6 changed the mode of procedure to which 
zemindars must resort. The ulienations are 
still voidnble by legal process, if any proprie- 
tor or farmer desires to avoid them. The 
only difference between this law and that of 
1798, is that the grants are not, in the later 
law, declared at once “null and void.” 


It is no argument, to my mind, to say that 
there is, at “present, little danger of these 
alienations becoming general, and that’ liberal 
zemindars are not so easily found, at this 
period of our social history, to muke pre- 

` sents of land to be held rent-free, to venere 
ble Bralimius, impoverished retainers, or 


the land, and the law has laid it down that 
thé land must not be cut down or impaired 


would still be collected, and | been lavished on it. 


| 


But it must not be 
forgotten that, though the Legislature in 
express terms then declared the zemindars 
| to be “the proprietors of the soil,” their 
property so declared was something essen- 
tially different from the real property of an 
Euglish Squire, with which we are familiar 
in Eugland. The rights of ryots were, even 
in 1793, guaranteed — and secured ; valuable 
under-tenures were recognised, and were 
made the subject of ‘special legislation ; and 
a positive restriction was laid on zemindar 8, 
as already pointed out, whereby their power 
of granting leases was limited to ten years. 
A disregard of these fundamental distinc- 
tiong; a neglect to consider the policy of 
Lord Cornwallis as it affected first, the state, 
next, the zemindar, and lastly, the ryot, 
and a desire to apply the English Law of 
real property to zemiudaries in Bengal, 
would lead, in my opinion, to the most griev- 
ous confusion aud to the most mischievous 
errors. Ifit be admitted that the Legisla- 
ture of Lord Cornwallis prohibited zemindars 
expressly from making improvident leases, 
from creating uuder- tenures ab a reduced 
rent, or in perpetuity, aud from permanently 
diminishing the resourcesof the Government 
(Regulation XLIV of 1793), is if in the® 
smullest degree probable that the Legislature 
of that day. would have quietly looked on, 
while zeinindars, so confined, so restricted, 
so tied down, so patrinrchally dealt with, 
were making rent-free grants in all directious, 
and were thereby lessening the productive 
area of their estates ? 

It seems to me no reflection on the excel- 
lent Coruwallis polity to say that euch pro? 
ceedings could never have had its sauction or 
contemplation. All questions, therefore, 
which might otherwise arise as to the injus- 
tice or impropriety of the repudiation of the 
grantor’s acts or agreements by his heirs or 
assignees, must ies considered with, and be 
controlled by, considerations of publie poli- 
cy. And the arguments on this head. in 
favor of the obvious justice of recognising 
such grants do not, in my opinion, apply to 
the case, 

For, let us for a moment consider what the 
results*of permitting these alienations m might 
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Hitherto no hardship whatever has been. 
inflicted on ny one. Men who purchase 
rent-free grants, old or new, are perfectly 
well aware that all suéh grants have been 
trentedWaitherto with marked disfavor, and | 
thatthe holders of them are liable to he 
calle? on at any moment to prove their title, 
They bay them, therefore, with all the 
chances of having to prove the origin of! 
their title, and, until the ¢gelebrated ruling | 
in Khelat Chundra Ghose’s case, two years | 
ngo, of having to proveit under difficulties 
which lapse of time only strengthened and 
increased. , - 





Bat they are now to be told' that, though ; 
old titles may be annihilated by the landlord 4 
suing in the Courts, new grants are to be 
recognised, and are absolutely binding on 
unwilling heirs and successors, Would not 
such a ruling give rise to endless attempts 
to create’ rent-free grants, ostensibly in favor 
‘of deserving individuals, but in reality in 
favor of the zemindar himself? We all 
know the temptation to fraud and collusion 
held out by the Benamee system unhappily 
so prevalent. And if appears to me, judg- i 
ing from past experience, that a ruling of 
this-kind will only foster this spirit still 
more, and that private purchasers might at 
some future day find an estate so stripped 
and denuded of its assets, that, in despnir, 
they would have no resource but to allow 
it to go to the Collector’s sale. It is true 
that in such a case, the grants would no 
longer be binding on the purchaser, but the 
purchaser would have much difficulty in 
tracing out the origin of these alienations, 
aud in replacing himself in the position of 
the Government, as be would have an un- 
doubted right to do. And it surely cannot 
be right to encourage such public sales for 
arrears of revenue, Yet it is to such a con- 
summation that this practice, if recognised 
and generally acted on, would assuredly | 
tend, for there would be no other way of 
avoiding these grants, if, as between private 
vendor and purchaser, and ancestor and heir, 
they were upheld by the Courts. I cannot 
conceive in the present state and feelings of 
native society, that such permission would 
be widely used for really beneficent aud 
praiseworthy purposes. I can easily con- 
ceive, on the other hand, scores of cases in 
which it would be used only for -purposes of 
selfishness and fraud. 
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If rent-free alienations at this day are 
desirable and are to became general, mt the 
Legislatures declare this by anew Act. If 
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grants are required by any liberal aad large- 
minded individuals for a special purpose, such 
as n people’s park, let a private bill be in- 
troduced for that purpose in each case. 





We have to administer, however, the law 
as it stands ; and looking to the language of 
the Statutes, to the brond policy of the whole 
Perpetual Settlementas it affects Government 
as well as the zemindars, to the general 
course of the decisions of the late Sudder 
Court, to the awowed and recognized treat- 
ment of this very question hitherto by the 
parties most interested int, and to the pro- 
bable confusion and evil cousequences of 
new rent-free creations, I have no doubt 
now left that, though a zemiadar for himself 
may decline to take rents from any one for 
his own life-time, we ought to return to the 
Divisional Bench our answer to the effect 
that n new purchaser, public or private, ise 
not bound by any such grants or remissions, 
whether made from motives of real bene- 
volente, or from mere carelessness and 
neglect of interests, 


The above is my written judgment on the 
main question ; but I came here to-day, hoping. 
to hear some arguments as to the propriety 
or otherwise of admitting the three opinions 
which have been delivered by our colleagues, 
one of whom unfortunately has been removed 
by death, while the other two have retired 
from the Bench, and I should have been 
glad to have heard what could hare been 
advanced on either side on the question ag to 
the propriety or impropriety of regarding 
the opinions of my late collengues as mere 
opinions ; of looking on them, either as fidnt 
and conclusive judgments on the one hand, 
or as mere indications, on the other. of , 
what turn their opivions in all probability 
would have taken. 


I conferred with two, if not with all three, 
of my late colleagues, and certginly as far 
as I can recollect, they appearéd to have 
fully made up their minds on a subject which 
they had very seriously considered, and 
on which they had had abundant oppor- 
tunities of forming a final determination, 
I am, however, not prepared to say that 
they might not on further consideration have 
changed their opinions by the forcible argu- 
ments set, forth by the Chief Justice and by 
others of my colleagues on the other side on 
this important subject, on which it is quite 
cleat that we hold divergent and absolutely 
erreconcileable opinions. 


a 


, This, therefore, is one reason why I am 
disinclined to treat the opinions of my latg, 
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colleagues as final. But there is another 
reason. I have had the advantage of read- 
ing what the Chief Justice has written, and 
J have conferred with some of my colleagues 
on the judicial practice of the lighest and 
most authoritative tribunals elsewhere. 


There "appears to be some uncertainty as 
to the practice of debivering judgments by 
the several Division Benches. By some 
Benches, all judgments are delivered orally ; 
by others, they are sometimes pronounced 
orally, and sometimes not; and by others 
again, they are always put in on a stated day 
by the Judges forming each Bench, without 
being read out at length in Court, while the 
Counsel and Pleaders are briefly informed of 
‘the determination which has been finally 
come to on the various points in issue, 


ut, on the whole, I cannot think that in 
a case which has been argued before’ more 
than five, and in this case before nine Judges, 
it Would be right or seemly that one Judge 
should put in his own judgment without at 
least having read the judgments, or ascertain- 
ed the opinions, of their brethren who sat 
-with them, on the Bench. 


No instance where this practiee has been 
deliberately countenanced, has been brought. 
to our notice; and looking to the undoubted 
practice of the Highest Courts in England 
evinced in two or three celebrated instances 
of late, and to the propriety and the seemli- 
ness of judicial proceedings, I own with 
some regret that I am under the necessity 
of stating that in my opinion the minutes 
f my late colleagues are not judgments, and 
that they cannot aad ought not to be so 
treated. 


I believe I am stating the unanimous 
opinion of the Bench ; but I have thought it 
necessary to give, as concisely as I could, 

- my reasons for concurriug with my colleagues 
on this point. s 
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Norman, J.—These cases were submitted 
by Division Benches, in order to raise the 
question whether grants for valuable consi- 
deration by zemiudars, of specific portions of , 
land to be held rent-free and without pay- | 
ment of revenue, are valid as against the 
heirs of the grantor or purchasers of the 
zemindaree by private sale. 

I am of opinion that the question must be 
answered in the negative. 2 


Counsels were heard on the 16th, 17th, an 
18th of January 1867. = 
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Shortly after the argument, the Judges 
met.to debate the question amongst them- 
selves, and immediately afterwards, diz. on 
the 9th of March 1866, I wrote a judgment 
and sent it to’the office of the Coux Five 
other Judges sent in their judgments at 
different dates. Of the Judges who so 
sent in their judgments, one is dead, and 
two have left the Court. Speaking for 
myself, my judgment was intended for the 
perusal and consideration of my colleagues ; ` 
and if any one of them had suggested any 
modification of it, I should have been pre- 
pared to discuss the matter, snd alter or 
add to if, or strike ont parts of it if, on 
further consideration, it seemed proper or 
desirable to do so. The paper in that state 
was in fact a deliberative minute, rather than 
a judgment. ` 

I concur with the Chief Justice in think. 
ing that the papers sent in by Mr. Justice 
Trevor, Mr. Justice Shumbhoonath Pundit, 
and Mr.,Justice Campbell, cannot be treated 
as judgments. 


The question submitted for our opinion 
turns on the construction of Section 10 
Regulation XIX of 1793. By Regulation I 
of 1793, Section 1, certain articles of the 
proclamation relating to the limitation of 
the public demand upon the lands, addressed 
by the Governor General to the zemindars, 
independent tualookdars, and other actual, 
proprietors of land paying revenue to Gov- 
ernment in the provinces of Bengal, Behar, 
and Orissa, were enacted into a Regulation 
which was to have force and effect from the 
22nd of March 1793, the date of the pro- 
elamation. Article I is as follows :— 


“In the original Regulations for the De- 
“ cenninl Settlement of the public revenues of 
“ Bengal, Behar, and Orissa, it was notified 
** to the proprietors of land, with or on be- 
“half of whom a settlement might be con- 
“ cluded, that the jumma assegsed upon 
“ their lands under those Regulations would 
“be continued after the expiration of teu 
“years, and remain unalterable for ever, 
‘provided such continuance should meet 
“with the approbation of the Honorable 
“ Court of Directors for the affairs of the 
“ East India Company and not otherwise.’* 


Article I1.—“ The Marquis Cornwallis, the 
“ Governor General in Council, now notifies 
“to all zemindars, independent talookdars, 
‘* and actual proprietors of land paying revenue 
‘*to Government in the provinces of Bengal, 
“ Behar, and Orissa, that he, has been em- 
“ powered by the Honorable Count of Direct- 
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e “ors for “the affairs of the East India 


“Company, to declare the jumma which 
“ hasheen' or may be assessed upon their 
‘lands under the Regulations above men- 
 tione¢, fixed for ever.” : 


Article JIII.—‘‘ The Governor General 
“in Council accordingly declares to the 
“ zemindars, independent talookdars, and 
“ other actual proprietors of land, with or 
“où behalf of whom a settlement has been 
“concluded under the Regulations above 
& mentioned that, at the expiration of the 
“ timeof the settlement, no alteration will 
“be made in the assessment which they 
“have respectively engaged to pay, but 
that they and their heirs and lawful suc- 
“eagsors will be allowed to hold their 
“ estates at such assessmént for ever.” 


Article VIII...“ That no doubt may be 
« entertained whether proprietors of land are 
“entitled under the existing Regulations, 
“ to dispose of their estates without the 
“previous sanction of Government, the 


. © Governor General in Council notifies to 


« the zemindars, independent talookdars, and 
s other actual proprietors of land, that they 
“ are privileged to transfer to whomsoever 
“ they may think proper, by sale, gift, or 
“ otherwise, their proprietary right in, the 


. “ whole or any portion of their respective 


“ estates, without applying to Government 
s for its sanction to the transfer, and that all 
“such transfers will be held valid, provided 
< that they be conformable to the Mahomed- 
‘an and Hindoo Laws (according as the 
‘religious persuasions of the parties to each 
“transaction may render the validity of it 
“ determinable by the former or the latter 
Code), and that they be not repugnant to 
“any Regulations now in force, which 
“ have been. passed hy the British Admin- 
“ istration or to any Regulations that they 
“ may hereafter enact.” : 


Section 10, Article IX, declares, that “it 
“ig essential that a notification should be 
“ made of the principles upon which the fix- 
“ ed assessment charged on any estate will 
“c be apportioned on the several divisions of 
‘it, in the event of the whole of it being 
‘transferred by public or private sale, or 
“ etherwise, in twoor more lots, or of a 
“ portion of tt being transferred in one, or 
“ in two, or more lots, or of its being joint 
“ property, and a division of it being made 
“ amongst the proprietors; otherwise for 
“ the want ofa declared rule for estimating 
“ the proportion of the fixed jumma, with 
“which the several shares would be charge- 
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“ able in such eases, the real valug of each 

‘ share would be uncertain, and consequent- 

“ly the benefits expected to result from 

“ fixing the public assessment on the lands, 

“would” be but partially obtained. The 

‘© Governor General has accordingly pre- 

“ seribed the following rules for apportion- 

“ing the fixed assessment in the eseveral 

“ cases abovementioned ; but as the Govern- 

“ ment might sustain a considerable loss of 
“ revenue by disproportionate allotments 

“ of the assessment, were ihe apportioning 

of it in any of the casesgtbove specified to 

“ be left to the proprietors, he requires that 

“ all such transfers or divisions as may be 

‘ made by the private act of the parties 

“ themselves, be notified to the Collector of, 
“ Revenue of the Zillah in which the lands 

“ may be situated, or such other officer ns 

‘Government may in future prescribe, in 

“ order that the fixed jumma assessed upon’ 
“ the whole estate may be apportioned on 

“ the several shares in the manner hereinafter 

“ directed, and that the names of the pro- 

“ prietors of each share, and the jumma 

“ charged thereon, may be entered upon the 

“ public registers, and that separate en- 

“ gagements for the payment of the jumma 

‘assessed upon each share, may be exe- 

“ ented by the proprietors, who will thence- 

“ forward be considered as actual pro- 

“« prietors of the land. And the Governor 

‘General in Council declares that, if the 

« parties to such transfers or divisions shall 

‘omit to notify them to the Collector. of 
« the Revenue of the Zillah, or such other 

“ officer as may be hereafter prescribed for 

“ the purposes before mentioned, the whole of* 
“such estate will be held responsible to 

*¢ Government for the discharge of the fixed 

“jumma assessed upon it, in the same man- 

“ner as if no such transfer on division had 

* ever taken place.” 


„The case of grants by a zemindar of 
portions of his zeminduree is dealt with 
by Clause 3. ‘ When a zemindar, independent 
‘talookdar, or other actual proprietor of 
‘land, with or on behalfof whom a set- 
« tlement has been or may be concluded, shall 
‘transfer the whole of his or ber estate in 
“two or more distinct portions, to two or 
* more persons, or a portion thereof to one 
“ person, or to two or more persons as joint 
“ propegty by private sale, gift, or otherwise, 
“ the assessment upon each distinct portion 
‘Cof the estate so transferred, shall be fixed at 


“© an amount which shall bear the same pro- 


“ portion to its actual produce, as the assess- 
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“ ment upon the Whole of the estate of the 
“ transferring proprietor, of which the 
“ whole, or a portion may be so transferred 
“may bear to the whole of its actual pro- 
t duce. This produce shall be uscertained 
“in the mode that is or may be prescribed 
‘in the existing Regulations or such other 
‘ Regulations as Government may hereafter 
t adopt, and the person*or persons to whom 
& such lands may be transferred, and his, or 
“her, or their heirs and lawful successors 
“ shall hold them at the jumma at which 
“ they may be so transferred for ever: and 
“ where only a portion of such estates shall 
“ be transferred, the remainder of the public 
“jumma, which will consequently be pay- 
* able by the former proprietor of the whole 
* estates, on account of the lands that may 
‘““remnin in his or her possession, shall be 
“ continued unaltered for ever.” 


‘We have now seen that, under Regulation 
T of 1798, it is declared that the jumma 
assessed or to be assessed under the Reguln- 
tions for the Decennial Settlement on the lands 
of zemindars, is fixed for ever :—that such 
zemindars, their heirs and successors, will 
be allowed to hold their estates at such 
nssessinent ‘for ever: that they are privi- 
-leged to transfer to whomsoever they may 
think proper, by sale, gift, or otherwise, 
their proprietory right in the whole, or any 
portion of their estates, without applying to 
Government for its sanction to the transfers 
—and that such transfers will be held valid, 
provided * * they he not repugnant to any 
Regulations now in force, which have been 
pgssed by the British Administration, or to 
“any Regulations that they may hereafter 
enact. 


Rules are laid down for the apportionment 
of the fixed assessment charged on any estate 
on the division of it, or of a portion being 
transferred, The Governor General requires 
that all such transfers as may be made by the 
„private nct of the parties, shall be notified 
to the Collector, in order that the fixed 
jumma may be apportioned on the several 
shares and the names of the proprietors 
charged therewith, entered upon the public 
registers ; nnd that separate engagements, 
for the payment of the jumma assessed upon 
each share, may be executed by the proprie- 
tors, who will theneeforward be considered 
as actual proprietors of tlre land. 


Then comes Clause II[.—“ When a ze- 
“ mindar shall transfer * * a portion,of his 
«t estate to one person, the assessment thereof 
“ shall be fixed at an amount which shall 
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“ bear the same proportion to its actual prò- 
“ duce, as the assessment of the whole of 
“ the estate of the transferring propriegor, of 
“ which the whole or,a portion may be so 
“ transferred, may bear to the whole of its 
“ netuul produce.” re ee 


It must be observed that Section 40 of 
Regulation I of 1793, provides for the case 
of divisions and transfers of portions of the 


estate, Where the parties to such divi- 
sions and transfers .omit to notify them 
to the Collector of Mevenue, for the 


purpose of enabling him to apportion the 
fixed jumma on the several shares, and cause 
separate engagements to be entered into for 
the payment of the jumma assessed on each 
share, in such cases the whole of the estate 
is to be held responsible to the Government 
for the discharge of the fixed jumia, as if uo 
apportionment had taken place. l 


Sach is the effect of a mero gmission to 
notify the transfer to the Collector. 


That is not the case we have to deal with. 
The question proposed is as to the effect of 
a grant by a zemindar to hold land rent-free, 
or, ag it is expressed in the grants in the 
case before us, “ Jukheraj.”’ ` 


I understand by that, a-grant of land to 
hold in absolute proprietary right, not only 
free from the payment of any rent in money, 
but without any dependence on or duty to 
the zemindar. 


Where the grantee holds subject to the 
performance of any duty or conditions, the 
Regulations appear to treat him asa lease? 
holder, not as a person having an absolute 
ownership. See Section 7 Regulation VIII 
of 1793. Regulation XLIV of 1793 Section 
8 shews that it is contemplated that, under: 
certain circumstances, leases may be granted 
in perpetuity. In other words, that there 
may bea lease, though there is no revefsion- 
ary estate in the lessor. Perhaps it is not 
very mnterial whether the liability to perforth 
the duty is strictly in the nature of rent or 
not. In a former case, I stated my opinion 
that rent may be a payment in money or in 
kind, or may consist in a duty to be per- 
formed by the tenant. Thatis in accordance 
with the definition of the word rent by Lord 
Coke. It is the legal construction of a plain. 
English word, a construction which has. 
been put upon it in Courts of Justice from 
the time of the Second Institute to the case 
af Doa, on the demise of Edney against 
Benham, decided by the English Court of 
Queefi’s Bench in 1815, reported7 Q. B., 976, 
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I therefore at once lay aside cases like that After some recitals, which Ido rôt think 
of the grants of laud fora tank, where by the it necessary to set out, the preamble proceeds 
grant, fie grantee holds subject to the obliga- to state thar “with n view to facilitate 
tion of permitting water to be taken by or.“ the recovery of the public dues, from 
for the Wenefit of the inhabitants of the ze-` “ lands held exempted under invalid grants, as 
minduries or their cattle. it seems to me; i“ well as to prevent any similar alienations 
that, “in the Code of 1793, such persons are: “© being hereafter made to the prejudice of 
treated not as holding under grants, but as “ the seeurity of thepublic revenne which 
lense-holders. 7 i“ has been assessed in perpetuity upon the 

|“ estate of individuals,” &e., the following 

I now come to the Regulation which we. rules, containing dhe rules passed on the Ist 
have to construe. af December 1790, with modifications, have 

been enacted. 


By Clause 2, grants for holding land 
exempt from the payment of revenue, s mnde 
previous to the 12th of August 1765, mo, 
déclared valid, provided the grantee aclial.” 
ly obtained possesslow previous to that dite, 
and has since held possession without hav- 
ing been subjected to the payment of ret- ° 
nue. 


The preamble of Regulation XIX of 1793 » 
recites that “ by the ancient‘ law of the 
“country the ruling power is entitled toa 
“ certain proportion r of the produce of every | 
“ beeguh of land (demandable in money or | 
“ kind, according to local custom) unless it: 
transfers its right thereto for a term, or in 
“t perpetuity, or limits the public demand . 
“ upon the whole of the lands balonging to 
“an individual, leaving him to appropriate | By Clause 3, all grants for holding lint 
“to his own use the difference between the | exempt from the payment of revenue, made 
“value of such proportion of the produce, since the 12th of Angust 1765, and previ- 
“and the sum payable to the public, whilst’ ous to the Ist of December 1790. by any 
“Che continues to discharge the latter. As other authority than that of Government, 
“9 necessary consequence of this law, if a and which may not have been confirmed by 
“ zemindar made a grant of any part of his Government, or by any officer empowered 
“ Innds to be held exempt from the payment . to confirm them, are declared invalid. 

‘‘ of revenue, it was considered void, from 
“ being an alienation of the dues of Govern- 
“ment without its sanction, Had the vali- 
“ dity of such grants been admitted, if is 
“ obvious that the revenues of Government | 
€ would have been liable to gradual diminu- ; 


Clauses 4 to 9 contain provisions declar- 
ing who are to be deemed ertiled to the 
proprietory rights, and to the revenue of 
such lust mentioned lands, and for fixing 
the assessment thereon. 


“oa o ey 


“ tion. Previous, however, to the Company’s  Clanse 10 is as follows :—‘ All grangs, 


“ accession to the Dewanny, numerous grants “ for holding land exempt from the payment 
“of this description were made, not only by “of revenne, whether exceeding or under 
“the zemindars, but by the Officers of “100 beegals. that have been made since 
“Government appointed to the temporary “the Ist of December 1790, or that may be 
 Superintendence of the collection of thei hereafter made by any other authority 
“revenue, under the pretext that the pro-- “than that of the Governor General in 
“duce of the land was to be applied to © Council, are declared null and void, and 
religions and charitable tses. Of these | “no length of possession shall be here. 

“ grants, some were applied to the purposes; “after considered to give validity fo any 
“ for which they, professed to have been made, |“ such grant, either with regard to the 
“ but, in general, they were given for the | « property in the soil, or the rents of it. 
c personal advantage of the grantee, or with “ And every person who now possesses or 
“a view to the clandestine appropriatiou ofj “ may succeed to the proprietory right in 
s the, produce to the use of the grantor, | “any estate, or dependant talook, or who 
“Or sold to supply his private exigencies. i“ now holds or may hereafter hold any es- 
“Tn conformity with the principles which i tate or dependant talook in farm of 
“ prevailed uuder the native administration, | ** Government, or of the proprietor, or any 
“the British Government have at various 1 “ other person, and every officer of Goyorn- 
* times declared all grants for holding laud |“ meut appointed to make the collections 
‘exempt from the payment of rêvenue | “from any estate or talook held khas, 
“made since the Compauy’s accession to!“ is authorized and required to collect the 
“the Dewarny, illegal and void.” » “tents from such lands at the rates of the 
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“& Pergunnah, and to dispossess the grantee 
“of the proprietory right in the land, 
“and to re-annex it to the estate or talook 
“in which it may be sitnated, without mak- 
“ing previous application to a Court of 
“ Judicature, or sending previous or subse- 
“quent notice of the dispossession or an- 
“nexntion to any officer of Government ; 
“nor shall any such proprietor, farmer, or 
“dependant telookdat be liable to an in- 
“ crease of assessment on account of such 
‘ grants which he may resume and annul 
“ during the term of the engagements that 
‘he may be under for- the payment of the 
“revenue of such estate ar talook when 

e“ the grant may beso resumed and annulled. 
«The manugers of the estates of disqualifi- 
‘ed proprietors and of joint undivided 
E estates, are authorized and required, to 
“exercise, on behalf of the proprietors, the 
“ powers vested in proprietors by this Sec- 
“tion.” . 

We have to consider what is meant by 
the expression, ‘ grants for, holding land 
exempt from the payment of revenue that 
have been made siftece the first of December 
"1790, ot that may hereafter be made.” 


` ‘The first thing to be observed is, that the 
Legislature is dealing with grants. 
By the term grants, as here used, I un- 


derstand grtints of the absolute proprietory 
tight in the soil, as distinguished from 


lenses. 
Reading Regulations I of 1793, Seetion 10, 


e tíd VIIL of 1798, Section 5, Clauses 2, 3, 


4 and 5; it seems clear tliat those, persons 
only who pay revenue are under the Regu- 
-Jations; eonsidered proprietors of the lands 


/ held by them. 


_ Leases are dealt With hy a separate enact- 
ment, Regulation XLIV of 1793. If a 
zemindar makes n grant of the proprietory 
right in the laud, aud the object and meaning 
of the grantor and grantee, to be collected 
from the graut itself, is, that the grantee 
should hold the land without payment of 
revenue, the case falls within the terms of 
the endctment. 

Now, there are twò modes in whieh the 
grantee mny hold Subject to the payment 
uf revenue ; either by holding at a revenue 
assessed on the alienated shire, and under 
eugugement in respect thereof with the 
Government uuder Section 10, Regulation 1 
of 1798}; or by holding the laud granted, 
us a dependant talook, as provided iox-by 


- Regilation lof 1793, Sectivn 10. In this 
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latter case, the Legislature contémplates that á 
the revenue must be paid by the dependant 
talookdar through the zemindar. On re- 
ferring to Sections 5, 6 aid 7 of Regulation 
VIII of 1793, it appears that there “are two 
classes of dependant talookdars : Jirst, those 
who are owners of the soil, und pay revenue 
through the zemindar ; und, secondly, those 
who are considered as lense-holders only. 
Now from Section 10, Regulation F of 1798, 
and the nreimble, and Section 6 of Regula- 
tion XLIV of 1793, it is eclenr that n że- 
mindar may create a dependant talook of 
either description, und if so, he can make a 
grant subject to the payanent of revenue 
payable through himself. 


Regulation VIII also shews that a zemindar, 
after the Decenniat Settlement, could make a 
grant exempt from the payment of revenue 
for a Hmited period, ‘The definition of Jun- 
glebooree tnlookdars in Sectiou 8, is as fol- 
lows" The pottahs granted to these 
 talookdars, in consideration of the grantee 
“ clearing away the jungle and bringing the 
“ land into a produetive state, give it to him 
“ and his heirs in perpetuity, exempting him 
from payment of irevenue for a certain 
“ term, and at the expiration of it, subject- 
“ing hira toa specific assul jumma, with 
“ell inereases, sbwabs and mhatoots im- 
“ posed on the pergunuah generally,” &c. 


From this, and other passages which may 
be cited, it is clear that the word revenue 
is not invariably used in the sense of public 
revenue. collected directly by tlie Govern- 
ment. i 


It should also -be observed that the words 
nre “orants for holding lund exempt from 
the payment of the revenue.” ‘There\may 
be a grant for holding Jand so exempt, al- 
though the grant has not the effect of ex- 
empting the land from Hability to sale, 
should the grantor fail to pay theeevenuee 
if the grant is one, ander which; as between 
grantor and grantee, the grantee is to hold 
free from the payment of revenue. 


The object of the enactment of Section 
10, as stated in the preamble of the Regula- 
tion XIX, is not to prohibit grants, reléas- 
ing the revenue, or absolutely exempting 
land from the payment of public revenue. 
Such of course are grants; which none but 
the Government coyld make or affect to make. 
he expressed object was to prevent aliena- 
tions, similar to those which had been pre- 
viously, spoken of, to the prejudice of the 
security of the pteblic revenue j 
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© It hns been suggested that the Section must 
be read as if it were confined to alienations 
of land? made by zemindars after 1799, and 
“before the. completion*of the Permanent 
Settlemegt. But the preamble shows that 
the enactment was to protect “ the public 
revenue which has been assessed in perpe- 
- tuity upon the estates of individuals,” vot 
` to secure the Government from loss in an 
assessment, to be afterwards made. Again, 
it includes all grants that have been made 
‘since the Lst of December 1790, or that may 
be hereafter made. This language appeurs 
wholly inconsistent with the notion that the 
Legislature was deali: g merely with grants to 
be made while the’settlement was in progress, 


It appears to me clear that grants made for 
holding land free from the payment of rent, 
nnd not subject to the performance of any 
duty to the zemindar, and free from the 
payment of revenue. to the Government or 
zemindar, nre under Section 10, Regulation 
XIX of 1793 null and void ; and that what 
are ordinarily called rent-free grants are of 
this description. 


There.was nothing new in the prohibition. 
Zemindars and farmers ns early as 1772 
were bound by an express clause in their 
leases; not to confer any grants without 
the knowledge and sanction of Government. 


In 1782, a plan for the institution of a 
Bazee Zemin Duftur, proposed by the 
Calcutta Committee of Revenue, was ap- 
proved by the Governor General in Council. 
‘Bhis document refers to the loss sustained 
by Government in its revenues, in couse- 
„quence of the alienation of lands without its 
authority. It states that zemindars had 
continued to violate the stipulation not to 
confer grauts without the authority of Gov- 
ernment: that the practice affects the 
revenucs of Government, first, by the aliena- 
tion of the lands included in the general 
yertal, and, secondly, by lessening the value 
of the revenue dauds : that this was effected 
by withdrawing the ryots from the revenue 
lands’ and inducing them to settle in the 
Bazee Zemin, which the proprietors could 
afford to rent to them on easier terms than 
a farmer or zemindar who pays an assess- 
meft for lands heid by him. It was pro- 
posed that Bezee Zemin lands should be 
registered, after the titles under which they 
existed should have been ascertained. 


‘Certain principles were laid down as to 
lands alienated after the 12th of August 
1765, and- amongst other things, it wus des 
clared “ ‘ thateus the Goveryor and Council of 
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“ Bengal only have the authority toe alienate 
as lands from the jumma, all grants made by 
“dny other persons whatever, without their 
‘authority, and which have not been subse- 
“ quently confirmed by their sanction, would 
"“ be deemed invalid ;” and a rule was sanc- 
tioned that “ all grants of land subsequent 
“to the grant of the Dewanny to thé Com- 
* pany under the general denomination of 
“ Lakheraj,” “ Gair Jummai,”’ &e., should be 
“declared invalid, excepting such as have 
“heen confirmed, &e., See 3 Colebrooke’s 
“ Digest, Vol. 3, pp. 224-281.” 


In the Regulation respecting “ lakheraj 
lands,” passed by the Governor General in 
Council, Íst December 1790, it is enncted by 
Section 2, that “ all grunts of rent-free land 
“ made or confirmed” since the 12th of An- 
gust 1765. “by any other anthority than 
“ that of Government, and which have*aot- 
“been confirmed by them, shall be held 
“invalid ‘and table to resumption,” &ce, 
By Section 8, “any person who may pur- 
“ chase avillageor villages either by private 
"or at publie sale, subsequent to the date of 
“ these Regulations, shall be entitled to the 
“ property in the soil, and the Governments 
“share of the produce, whether it be more or 

“less than one hundred sicca rupees per 
“annum, of all portions of such village or 

~ villages that may have been aliennted 

‘ since the date of this Regulation, nnd 

‘prior to the date cf his purchase,” &e. 
Section 11 directs that saits for the resump- 
tion of such lands shall be brought in the 
Court of the Collector of the District, See 
3 Colebrooke’s Digest, Vol. 3, p. 292. D. 


We have seen that Regulation I of 1798, 
Section 8, empowers proprietors to transfer 
their proprietory rights in the whole or any 
portion of their estates by sale, gift, or 
otherwise, without applying to Government 
for its sanctiou to the transfer, aud that on 
the transfer, the fixed jumma is to be ap- 
portioned in the manner therein directed. 
In the prohibitory clause of the Regalation 
of 1790, the term used is © rent- free? The 
change to “ free of revenue” in the Regula- 
tion of 1793, is rendered necessary hy, the 
power given to zemindars by Regulation [ 
of 1793 to alienate auy portion of their estntrs 
if a provision is made for the payment of the 
revenue in respect of such portion. 


Except this necessary modifieation, there 
is nothing that leads to the inference that 
bY granis exemple from .the payment of 
revenue made since the \st of December 


1793, or that may hereafter be made, thea, 
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* Degisiatute mennt any thing different from 
the rent-free grant spoken of iu the earlier 
Regulation. It ‘appears to me difficult, if 
~ uot impossible, to give any meaning to ‘the 
words, “ grants for holding land exempt 
“fram the payment of revenue that may 
hereafter be made,” except by supposing it 
to refer ‘to grants free of all payment what- 
ever in respect of vent or revenue, either to 
the Governinent or the zemindar. It was 
no new or hasty enactment, but was con- 
sistent with tha whole course of legislation 
où the subject ‘fi$m the time of the Com- 
pany’s accession to the Dewanny, through- 
out which the principle is constantly assert- 
ed, that the revenue-paying estates should 
be preserved entire in the hands of the 
parties by whom the revenue was to be 
puid. \ 

Ifthe meaning of the law is clear, and 
the language positive, no further enquiry is 
necessary. Whatever may be thought of 
the “policy of any particular enactment, 
whether in particular cases it may appear to 
be likely to operate harshly or not, it is the 
duty of Courts of Justice to administer the 
law as they, find it. To use the words of 
their Lordships in delivering thé judgment 
of the Privy Council in the case of Moonsliee 
Buzloor  Rubeem versus Shumsoonissna 
Begnn,—* If the words of a law are clear 
“nnd positive, they cannot be controlled by 
“any consideration of the motives of the 
s party too whom it is to be applied, nor 
“limited by what the Judges who apply it 
“ may suppose to have been the reasons for 
efenacting in? VUI Weekly Reporter, 
Privy Council Cases, 12. 


But if itis suggested that the construction, 
I put upon -the language of Section 10 in- 
volves such hardship and injustice thas such 
construction cannot be the true one, and thar 





it'must be supposed that the Levisiature ; 


meant something different from that whieh 
seems to be the natural meaning of the 
words used, I am prepared at once to join 
issue on that point. . 


. The enactment is really no more than 
this, that from thenceforth, no man shall 
hold lands in full proprietory right, without 
contributing to the lund tax, either by a 
direct payment to the estute, or, if he holds 
ns a dependent talookdar, by payment to 
or through the zemindar of such redenue as 
shall be fixed by the zemindar. 


Short of this, and subject to the limitation 
„as to: lenses, to which I shall come present. 2 


æthere is no sort of estate -or interest which: 
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oe 
a person desiring to possess land .could not ° 


under the Regulations of 1793 acqujre by 
graut from a zemindar. I do not Wunder- 

staud what hardship’ there is, in limiting.’ 
the zemindar’s powers of alienation, as I 
believe Section 10 limits them, "A ze- 
mindar has full powers to alienate the® lands 
held by him, or any part thereof absolutely, 
so that the purchaser or grantee may hold 
the portion of land granted to him, as a dis- 
tinet estate, free from all obligation towards, 
or dependence upon, the zemindar or his suc- 
cessor, But in the case of grants of inde- 
pendant estates, where the grantee is to hold 


in full proprietory right free from all obliga- , 


tion to the zemindar, he must hold-subject tO 
the same conditions as those under, which 
the zemindar had held it,—the ‘conditions 
under which all land in the country is 
unless Specially exempted by grant 
made or confirmed by the sovereign autho- 
rity, viz., subject to the payment of the pro- 
portion of the Government revenue pro- 
perly chargeable on the land. 


There is nothing unrensonable in such a 
rule. It doesnot, in any degree, interfere 
with the nbsolute power of diaposition or 
the part of a zemindar, or of acquisition on 
the part of an intending purchaser ; and if 
san in no way affect the marketable value of 
the land in the hands of the zemindar, 


For myself, I am wholly unable to under- 
stand the view of the Chief Justice and 
those learned judges who appear to thik 


it necessary, convenient, or reasonable, thie , 


n zemindar who holds land, every beegah of 
which is charged with the payment of Gov- 
ernment revenue, should be allowed to 
alienate Innd to be held by the alienee under 
conditions more favorable than those on 


i whieh the zemundar held it. I will quote 


the words of Lord eA in the ense‘of 
Keppell versus Builey, 2 Mylne aud Keen, 
517.' “There are certain kowi itcidents of 
* property recognized by the law. But it- 
* must not be supposed that incidents of a 
“novel kiud can be devised and attached, to 
“* property at the fancy or caprice of any 
‘owner. I¢ is ‘cleatly inconvenient both to 
‘the science of the law, and t» the public 
“weal, that such a latitude should be given. 
‘There can be no harm in allowing men the 
“ fullest latitude in binding themselves and 
v their representatives, that is, their assets, 
“areal and personal, to answer in damages for 
cf breach of their obligations; this ' tends 
“to ño detriment, and is a reasonable liberty 
“to bestow ; Bue great detriment would 
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“ papties were allowed to invent new modes 

of fholding real property, and to impress on | 
_ “their lands and “tenements a otula 
© © chatecter, which should follow them into! 
“ all hands, however remote.” On these prin- 
ciplés, one would expect to find thitazemin- ; 
dar might bind himself ond his heirs by a. 
personal covenant to pay the revenue of an’ 
alienated portion of the estate, but could not | 
grant lands to be held free of the payment | 
of revenue or annex to his estate, so as to! 
bind an assignee, nn obligation to pay revenue | 
in respect of lands alienated by him. ‘ 


But the Regulation goes further, The 
preamble shows, that the object of the eu- ' 
nctineut was to prevent such nlienations to 
the prejudice of the security of the public | 
TEVENUE. 


+ i 


Now, it ‘must be remembered that at the | 
date of these Regulations the Government 
revenue was equal to ten-elevenths-of the 
total rental. The estimated surplus of the 
total collections from the land, over aud, 
above the Government revenue, or in other ' 
words, the beneficial interest of the zemindar, 
was no more thau ten per cent. ou the 
revenue. See the preamble of Regulation 
JI of 1793, and Bengal Special Orders ; ' 
Regulation VIII of 1798, Sections 75-77. | 


If zemindars had been left at liberty to 
make absolute grants of portions of their! 
lands, free of revenue or rent, it is certain | 
that great difficulty might have been thrown 
in the way of the Government in realizing ' 
the public revenue from the land. We shall, 
see presently that by Regulation XLIV of! 
1793, the power of zemindars to grant leases ' 
was restrained, with the express object, - 
viz., of preventing them from impoverighing | 
themselves and their heirs. Is would have | 
been preposterous to limit thus the power | 
oftzemindars to grant leases, if they were left ; 
“free to ‘grant their lands to hold free of rent in 
fee simple. 


tlemeut, no survey had taken place. If, im- 


mediately after the setilement, the amine i ; ; 
\ free of revenue, created with a view to the 


daries could have been split up and sub-divid- 
‘ed, aud large portious of them disannexed 


from the parent estates by rent-free grauts i 


without notice to the Government, the 
security of the Government revenue 
would have been enormously imperilled. ' 


There would have been great risk thatethe | 
boundaries of zemindaries.would have become 
confounded. 
zemindar “mude defaults the whole estate! 
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dar would havè no title a3 against the nuc- 
tion-purehaser. But the officers of Govern- 
ment would probably have had great difficul- 
ties in identifying the lauds to be sold, und 
it is by no menns clear that the zemindaries, 
when sold, would huve realized prices 
sufficient to cover „the arrears, I° believe, 
that as a matter of fact, in almost every 
case, a purchaser at n sale for arrears of 
revenue would Dave bought little more than 
a crop of law suits. 

In view of these dangers to the security 
of the public revenue, the stringency of the 
enuctments of Section 10 is perfgetly in- 
telligible. The case has been compared 


differ from me with the well-known in- 
stances of leases by ecclesiastical persons ; 
See Bucon’s Abridgement zié. lenses, (d1.}, 


‘and the case of Ranee Surnompyee versus 


Maharajah Suttischunder Roy, decided by 
the Privy Council and reported in II Weekly 
Reporter, page 13, has been referred to. But 
the coustruction put upon the Statutes in 
question depends upon the fact that the leases 
are good at common law, and the Statutes 
were made for the benefit of the succes-ors 
of the party creating the void lease, and not 
to enable him to avoid his own act. Here the 


' enactment is for the security of the publie 


revenue: the language is clear and impera- 
tive, and makes it not only the right, but 
the duty of every person possessing the pro- 


| prietory right in any estate, to dispossess the 


grantee in possession under a grant for hold- 
ing land exempt from the payment of rêve- 
nue, and to re-annex it to the estate in which 
it muy be situated. 
assignee or heir of the original grantor is 
concerned, there appears to me no doubt that 
the grant is void as agalust them, 


Whether or not the grantee paid a valua- 


eble consideration to the original grantor, 
, doves not in my opinion affect the position of 


Again, at the time of the Permanent Set- | 


a person who has deliberately chosen to 
endeavour to acquire property under con- 
ditions prohibited by Iaw. Grants of land 


personal advantage of the grantee, or even 
with a view to the clandestine appropriation 
of the produce to the use of the grantor, or 
sold to supply his private exigencies, ure 
amopgsst others specially nimed at in the 
preamble of Regulation XIX. 


Iam not bound to consider what would 


lt may be said that if the ‘Le the position of the parties if the question 


arose be:ween the original grantor am 


e zemin- e 


some of those learned Judges who z 


So fur, therefore, as the , 


‘ 
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e grantee,or how far the heirs of the grantor | “repugnant to ‘the ancient and established ° 


`“ 
- 


“tuity at a fixed assessment ; und moreover Be ; open to some doubt, - x 
f 


may be compellable ‘to make, restitution out | “ usages of the. country, according tò which — 5 
of his estate, if, in obedience to the provi- ut! the dues of Gover ment- from the Inds, s 
sions of Section“ 10, they dispossess the. (which consist dof a* certain proportion of 
grantee, These questions are not raised in‘ «the annual produce of every beegaheof land 
the case before us. ‘I believe there would be | i demandable according to the local custom, 


‘no insuperable difficulty in doing justice |‘‘in money or kind, unless’ ‘Govermhent 


letween*the parties. But as regar ds ‘a per- | “ has transferred its rights to such ‘pr pportion: pe 8 
son, taking the zemindaree by private pur- | ‘to individuals, for a’ term or in perpethity, 
chase from the original grantor, on the prin- | “or fixed the public demand upon thé whole. 
ciple stated by Lord Brougham in the case | ‘estate of a proprietor. of land, leaving hing. Ko 7 
I have ‘already referred to, I believe that by | “to appropriate to his own use. the difference A 
tnking the estate, he would be in no way,' “between tlie value of such proportion of the ` 
bound by the act of the former owner. And “ produce, and the sum payable. to the publie, 
as regards the heirs of the former owner, the | so long as he continues to discharge ihg- | 4 
maker gf the void grant, whatever may be | ‘latter,) are inalienable, without its èxpress . ` 
the liability of the ancestor’s estate in (heir | “sanction. Itisat the same time essential 
hands, to answer-for their act in entering on | “ that proprietors of land should have a discre- ia 
lands contrary to his grant, I must give the ! “tionary power to fix the revenue payable by ` 
game answer, piz., that the grant is void asi“ their dependent uilodkdarg,, and to grant 
against them, | “leases, or fix the renfs of - theif landa, for a 

“ term ‘sufficient to induce-their ® ‘dependans? | v 


Cod d wer ee ee q “tulookdars, under-farmers, and ° ryoty,. Agyee 
entire Code, and were passed on the same day. |< extend and improve the‘ciltivation of their 
In order to show, how, and in what manner 


' lands, and that such engagements should be 
the Legislature meant to provide for thej «heldinviolable in ull cases; except where they 
security of the public revenue, I propose to j « may interfere with or affect in any shape tigt at 


read the preamble of Regulation XLIV. “primary and indefeasible rights of Govern- ge 


“The public demand upon the estates of ' . ment. Upon the above gr ounds, and as the 
“ the proprietors of lands, with whom a settle- | “' proprietors of lands, previous to the De- 
“ment hns been or may be concluded under ! “ cennial Settlement being declared perpetual, 
“the original Regulations for the Decennial , “ were not entitled to enter into any engage- 
“St lement, having been declared fixed for “ ment with their dependent talookducs, 
“ever, it is to be apprehended that many pro- | ‘ “ under-farmers, or ryots, fora period extend-. 
“prietors, either from improvidence, igno- me beyond the term of their own engage- 
“pance, or with a view to raise money, or,“ ments with the public, the Governor General ° 
“from other causes. or motives, may be in- Í “in Council has enacted,” &e, 
« duced to dispose of dependant talooks to be ; i 
“held at a reduced jumma, or fix the jumma | Section 2 provides that the jumma of . 
“of the dependant talooks now existing in ` dependent talooksis not to he fixed, nor 
« their respective estates, at an under-rate, or , ‘farms or pottahs granted for u term exceed- 
“let lands in farm or grant pottahs fur the img len years. 
“cultivation of land at a reduced rent for a| By the 8th Section, nothing contained int ` 
“long term, or in perpetuity : such engage- this Regulation shall be construed _to prog 
“ments, if held valid, would leave it in the’; ! hibit actual proprietors of land granting 
“ power of weak. improvident, or ill-disposed | without the sauction of Government or its 
$ proprirtors to render their Popy aJ | officers, to any person not being a British 
i little or no value to their heirs: promote , subject, or a European, a lense or pottah for 
p vice and T 3 OC an Aina | ground for any term of yerrs, or in perpetuity 
a HABUBTON 0 the resources of Governmen | for the erection of dwelling-louses, or build- 
arising from the lands, in the-event of the ings for carrying on manufactures, or fos 


“rent or revenue reserved by such proprie- gurdens, or other purposes, aud for offices for 
“ tors being insufficient for the discharge of! T ` such houses or buildings. 


“the amount of the public demands upon } -< 
“their estates ; be an abuse of the grêat and | It has been supposed that the 8th Seetion 
“lasting benefit which has been confer red ! enabled zemindurs to grant leases for the: ` 
“upon the landholders, by the possession of"! | purpose’ named in perpetuity at any rate of 
“their lands being secured to them in perpe; reat. But I think this construction oppears 
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The language of Section 2 is, that no 
zemindar shall dispose of a dependant talook 
to be Beld at the same or any jumma or fix 
at any amount, the jumma of an existing 
dependant talook fora term exceeding ten 
years ; nor let any lands in farm nor grant 
pottabs to ryots or other persons for 
the cultivation of lands for a term 
exceeding ten years. The chauge of the 
language in the second branch of this clause 
should be noticed. It may be, that the true 
construction of Section VIII, read in con- 
nexion with Section 2, and the definitions 
of dependent talooks to be found in Regu- 
lation VLI, is that a lease for the purposes 
named is in effect a dependant talook, and 
as such may be granted for any term 
years, or in perpetuity, but not subject to a 
fixed rent. If so, the supposed inconsistency 
of the provisions of Section 10 of Regula- 
tion XIX with Section 8 of Regulation 
XLIV of 1793, has no existence whatever. 


` However that may be, a lease under Section 


VILI is only grantable for limited purposes, 
and does not disannex the land granted from 
the revenue-puying estate. 


I will observe by the way, that the cases 
in the 6 Select Reports, page 281, and the 
Sudder Dewanny Reports of 1852, page 967, 
referred to by Mr. Justice Jackson, if care- 
fully examined, will be found to amount to 
no more than this, that the lands held under 


the grant alleged to be invalid were not 


within the limits of the portion of the ze- 
mindary held by the party claiming to assess 
aud re-annex them to his estate. There 
is really no decision in either case as 
to whether the rent-free grant was valid 
or not. 


In Special Appeal 1116 of 1862, the facts, 
Susser anal i as stated at the bar, are 
* that the grant is one 
ee made lo. she peard els 
A.D., or 1222 Fuslee, by Murijla Koer and 
Kusila Keer, the two widows of Moorly- 
chaud, in favor of Peary Sen Gywal, for 
the performance of the Gya Shrad of 
Moorlychand. The plaintiff was the pur- 
chaser of a four anna share in the Mouzoh 
within which the land heid rent-free was 
situate. _ 


The judgment of both the Lower Courts 
was that the rent-free grant, being made 
subsequent to 1790, is liable to resump- 
tion. 


And for the reason already giyen, 4 
am of opinion that it is null and void as 
against the plaintiff. 


The question proposed by the „Division 


Bench does not really 
arise ab nll in the Spe- 
cial Appeal 253 of 


Special Appeal j No, 
058 of 1863, a 


1863. 


The suit is one to resume and assess 
lands within the plaintiff’s mouroosee ijara. 


As to plots 2 and 3, which were granted 
for the purpose of making a tank at which 
the village cattle might drink, I believe wa 
all agree. Indeed,the case is governed by that 
of Peezeerooddeen versus Mudhoosoodun 
Pal Chowdhrg, reported fa 2 Sutherland’s 
Weekly Reporter, page 15, by which I sup- 
pose this bench is bound. 


As to plots 1, 5, 6, 7, 8,9, 10 and lII, they 


were granted by the plaintiff's predecessors" 


in title rent-free, or, as it is expressed in the 
grants or some of them, “ lakhiraj,” at 
various times between 1815 and 1842, én 
consideration of the payment of sums of 
money which perhaps represent, and may 
be taken to be, a fair price for the land. 


The peculiarity of the case is, that the 
grants are made by a mouroosee ijaradar 
who for all that appears may be a mere 
subordinate tenant of the zemindar, in no 
way connected with the payment of Govern- 
ment revenue. 


The mouroosee ijara pottah under which 
the plaintiff and his ancestors held, is not 
in evidence, but I will assume for the pur- 
poses of the argument that it places the ijara- 
dar in the same position as a putneedar. Of 
course, Í cannot assume that the ijara pottah 


contains any special clause enabling the 


ijaradar to bind the zemindar of the nature 
referred to in Section 11 of Regulation VIII 
of 1819, as being one which may or may 
not exist in a putnee pottah, 


eLhe legislature, in Regulation XIX of 
1793, was dealing with zemindars and 
their grants. ‘That appears clearly from the 
preamble. There is nothing in the Regu- 
lation which applies to grants by persons 
other than zemindars, or grants other than 
those out of the revenue-paying estate. 


The rent-free grants now under consider- 
ation are carved out of a subordinate estate. 


Except so far as they may be prohibited 
by positive law, rent-free grants are good. 


If a fenant renting a few villages from a 
zemindar, makes a rent-free grant out of his 
ak aaa estate, there seems no reason 
why such grant should not be good as 
against him and his heirs, It makes 


A 
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no difference whether the quantity of land 
comprised in the subordinate „estate is large 
or small; whether it is a small part of, 
or even the whole zemindary. 


A grant by a subordinate tenant would, 
not disannex the land from the revenue- 
paying estate. The tenant would pay rent 
for all the land comprised in the sub-grant, 
and the zemindar would pay revenue for it. 
If the subordinate tenure were sold by the 
zemiudar or putneedar for arrears of rent, 
the rent-free tenure granted out of it would 
fall as of coursw for though by express 
legislation, some under-tenures created by 
subordinate tenants are protected in case of 
the sate of the tenure for arrears of rent, (as 
by Regulation VIII of 1819, Section XT), 
such provisions do not exonerate rent-free 
holders from the liability to be called on 
for the payment of a fair rent to the pur- 
*elfaser at such a sale. Reading Section 
XII, and referring to Section XI of Regu- 
lution VIII of 1819, it appears to be taken 
as of course by .the legislature, that if a 
putnee talook is sold under any decree 
other than for arrears of rent, the purchas- 
er succeeds to no more than the reserved 
rights of the former tenant, such as they 
muy be, and ig subject to any restriction put 
upon the tenure by his act. 


The Legislature treats it as clear that 
sales, gifts, and limited assignments by a 
putneedar, would be valid as against his 
heir, or any person who, whether by pur- 
chase or otherwise, succeeds to no larger 
interest than the putneedar himself pos- 
Bgssed. 


I think that the grants in question in 
Special Appeal 2538 are not affected by Re- 
gulation XIX of 1793, Section 10, and are 
binding on the grantors and their heirs. I 
would decree the appeal in this ease with 
costs, reverse the decision of the Court be- 
low, and dismiss the suit, except as to the 
land in Dags Nos. 4 and 5, with costs.  ’ 


I may observe that Mr. Trevor and Mr. 
Loch on the 28th November 1860, in the 
case of Luckhun Achar] versus ‘Tarrachand 
Dutt (not reported), held that a lakherajdar 
cannot resume lakheraj within his lakhe- 
Taj estate. 


Bayley, J—On the question of whether 
the papers seut to the Registrar as judgments 
‘of Mr. Justice Trevor and Mr. Justice G. 
Campbell (retired), and Mr. Justice Shumboo 
Nath Pundit (deceased), shall have the full 
effect of judgments, I am of opinion that 
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Law Reports (Common Law Serbs) Volume 
II, part 4, page 223, these judgments cannot 
have effect rs judgments, properly so dilled ; 
but are still entitled to be recorded and 
considered as opinions, as laid dowp in the 
case above cited. 


But at the same time, I think, that the 
previous fully recognised practice had led 
the above Judges of our court to record 
their ‘judgments as they did, when they 
found they were not called upon by the Chief 
Justice to deliver them before the retirements 
of the two, and the death of the third, and so 
had no opportunity to do otherwise thau 
they did. 


I deposited my own in ‘this case as a pro- 
posed judgment in February or March, and 
considered that it might, or it might not be- 
come afinal judgment, when I might be 
called upon to use it in that light, either 
with or without further discussion. 


In the other case of 16th March 1864, 
(which will be referred to by the Chief Jus- 
tice) Iam free to admit, that although I 
called it ‘a note of a judgment,” still I consi- 
dered it would have the effect of a judg- 
ment; but I have at the same time to notice 
that the decree wus signed by the other 
Judges only, and not by me. 


I believe, however, that Trevor and Loch, 
Justices, did in fact look at it as a jadgment, 
wrongly, I now of course fully admit with 
reference to the law and precedent of tha’ 
English Court above cited by me, 


After the judgments which we have ale 
ready heard, and with reference to a still 
more elaborate one proposed to be delivered 
by the Honorable the Chief Justice, which 
we have had the advantage of seeing, I will 
not state again, in detail, all the facts of 
these cases, aud all the provisions of the laws 
bearing on the subject before us. But I 
shall limit myself to the question Which we 
have to answer, to the answer I copsider the 
proper one to give, und to my reasons for 
my opinion, 


The question we have to answer is “ how 
“ far a grant for valuable consideration by a 
“ zemindar of a specific portion of land to 
“ bə held without payment of rent, is valid 
“ against the heir of the grantor or purchaser 
“ by private sale of the estate.” 


I would answer the question by saying, 
that in my opinion such a grant is zot valid 
rains the heir or private purchaser, when 
made gither by, the zemindar or (as in one 


case herg) mouroosee aradar. | 
kd 
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My reasons for that opinion are these. I 
apprehend there is no question now that 
such grants before the permanent settlement 
were invalid. ° 


Article 1 of the Proclamation in Regula- 
tion I of 1793, says, that “ in the original 
“ regħlations for the decennial settlement, 
“ it was notified to the proprietors of land 
“with, or on behalf of whom a settlement 
“might be concluded, that the jumma assessed 
“ upon their lands under those regulations 
“ would be continued after the expiration of 
“ the ten years, and remain unalterable for 
t aver.” 


In my view, these words shew, not so 
much an entirely new contract with a class 
of proprietors never before existing, as the 
continuance of the jumma assessed when 
the zemindar was a collecting agent with 
a new class of zemindars, let in I admit as 
proprietors, but still let in only under the 
provisions and stipulations and restrictions 
laid down, in all the regulations passed on 
the Ist May 1793, which forma, in fact, one 
Code of revenue settlement and adininis- 
tration. 


Looking next to Section 10, Regulation 
XIX of 1798, (one of those laws passed on 
the ist of May 1793) I can only read the de- 
claration there, to be in terms that grants 
made after Ist December 1790 of land ex- 
empt from the payment of revenue, are null 
and void ; and, further, I hold, that a grant 
which transfers a portion of an estate with- 
aut any rents to be paid, which rents are 
Tecognised means from which the zemindar 
is to pay Government revenue, and thus 
form the basis of revenue, is such agrant 
aa is contemplated by this Section X to be 
null and void. 


I can, moreover, only read Section X 
Regulation I of 1793, which is to the effect 
that in cases of transfer by public or private 
ealo or gtherwise of land in the estate in 
which the permanent assessment is fixed a 
proportionate assessment of revenue is re- 

uired to be assessed, as meaning that no 
iad shall in fact be rendered exempt by any 
act of the landowner from revenue ; that 
is from bearing its proper quota of assess- 
ment. It’s not bearing that quota would be 
the practical result when a grant is made 
without any rent; which rent forms the 
basis of that quota. 


The Permanent Settlement rested in my 
opinion on that basis, viz., that thé rents 
the zemindar might collect should afford him 


the means of paying the Gevernment ro- 
venue, The settlement of 1793, certainly 
regarded the apportionment pf the zemindar’s 
share and the share of Government in those 
rents as the mode by which it was originally 
determined what should be paid to Govern- 
ment as public revenue, and what remains 
as profitto the zemindar. I do notsee that 
the basis of the contractin the permanent 
settlement on this point was altered 3 or 
how it was so; for although the Goren 
ment by the permanent settlement transe 
ferred its proprietory righės to the new class 
of zemindars, still the rents to be collected 
by the zemindar were rents on the existence 
and assessment and distribution and rcaliza- 
tion of which the permanent settlement 
rested ; that is, if these rents were to cense 
to exist or to be realized by the zemindar by 
transfers of Jands of bis estate rent-free, 
then the accident of the Iandholder having 
private funds, and his willingness to use them 
to pay Government revenue, or else a eale, 
was the only security for the Government 
revenue of the estate. 


T.take it that it is not denied that the 
security of the Government revenue was 
an essential part of the contract between 
Government nnd the uew zemindars in 
1793, and I hold that a stipulation restoring 
wasteful granis by zemindars to third parties 
(as the grantees are in this case) ‘was one of 
those stipulations. In my opinion, this was 
the particular object of Section X, Regula- 
tion XIX of 1793. 


That Government had everin mind that 
the private funds of zemindars were ‘nb 
security for the Goverument revenne, and 
that the Zemindars’ improvidence had to be 
restricted and watched, and that there was 
risk to Government in-raising them from 
dollecting agents to a new class, as they 
were linble to be influenced by brahmins, 
and hy other motives to make wasteful grants, 
is, I think, clear from the Regulation passed 
on the Ist May 1798, especially from the 
preamble of Regulation 44 of 1793. 


But it is said that the public sale for de- 
fault provides ample security for the Gov- 
efnmeut revenue. Itis true that now, in 
most cases, the balance due is recovered by 
the sale. But this was not always so ; and 
at one time, some thirty years ago, sales wore 
but too numerous and much deprecated, 
Further, Government, in many instances, did 
a then realize the balance of revenue by 
gale. 
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Though, however, I look upon the sale for 
arrears of Government revenue as un- 
doubtedly the great security, still it was the 
extreme measure to be resorted to for the 
realization of the balance of public revenue, 
and J cannot read the enactment passed ou the 
ist May 1793 as a whole and as one code ( as 
We are required toread them), without coming 
to the conclusion that while the law provided 
the sale as such ultimate measure, it pri- 
marily looked to avoid suchsalesand keep the 
zemindars safe in their ‘estAtes, by restrict- 
ing the power of bhe zemindar to waste the 
assets by improvident grants of lands with- 
out rent, and that because such acts left the 
zemindar without the assets available from 
his full rents to pay the Government de- 
mand of his estate. 


It is not denied that Government did not 
only look to the next generation as being liable 
to 5uffer by grants of land exempt from re- 
venue. The Regulations of 1793, indeed, 
expivssly refer to the risk of estates being 
deteriorated by the improvidence of the first 
generations of zemindais. ‘It is not denied 
too that the limitation of leases to periods of 
ten years was continued from the decennial 
to, and through, the permanent settlement 
and did zo¢ cease with that up to 1812. 


It is ssid that the permanent settlement 
made the zemindar an absolute proprietor. 
But can he be properly so called, if he could 
not under the Permanent Settlement make 
leases for as long periods as he pleased ? 
Yet it is said he could grant away land 
exempt from rent in perpetuity because he 
ws an absolute proprietor. 


It is argued that a lease for a nominal rent 
for ten years contained as much means of 
deterioration of assets as if the zemindar 
could absolutely transfer; 2 e., if he could 
let for ten years at a nominal rent, he could 
thus as completely divest himself of assets 
to which Government looked as enabling 
him to pay the Government revenue, and 
could default as injuriously for Government, 
as if he made grants in perpetuity , exempt 
from the payment of rent. Butit may be 
fairly answered, thatrestriction and limitation 
to ten years leases in the permanent settle- 
ment was, in fact, avery strong restriction 
and limitation of proprietary rights ; and fur- 
ther that there would have been no restric- 
tion to ten years in the matter of leases had 
it not been thought that the revenue would 


be jeopardized by such leases on nominal. 


rents if made in perpetuity. If then by thé 
smaller matter of leases this jeopardy -was 


-— 
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contemplated, would not the Still larger 
power of perpetual grants exempt from rent, 
much more jeopardize that revenue bytdirect 
failure of assets, fromefailure of rents which 
before the grant would have been paid to the 
grantor and have been a sure fund to enable 
him to pay the Government revenue. I 
may also add that the short period of ten 
years left the Government free to remedy 
any injury before it had gone to any great 
extent. This would not be so with reference 
to grants in perpetuity. 

It is then argued that by these grants there 
is no exemption of the zemindar from liabi- 
lity for the public revenue, aud that the pro- 
prietor, as absolute proprietér and master of 
his own property by the permanent settle- 
ment, would have still just as much public 
revenue to pay as if he had made no grant of 
land free of rent. 





It is also strongly pressed on us that the 
sale laws provide full security and remedy. 
But I have always understood that it was 
the object of the Legislature from the period 
of passing the Regulations of 1793 to that 
of passing Act XI of 1859, to keep 
zemindars in possession of their properties, 
and therefore to avert and not to resort or 
look to public sales of estates as the frs? 
or best means of obtaining the payment of 
Government revenue. 


Now, if the zemindar may make any 
grants in perpetuity, saying to the grantee,— 
‘you shall pay me no rent for ¢Ais land, 
“although, I of course must pay the propor- 
“tion of Government revenue assessed on 
“iż, and I must pay it by any means I can, 
‘ond I know not what, instead of from the 
“rents, I should ordinarily have as a sure 
‘resource from the land now granted rente 
“ free to you,”-—will public sales be averted 
or precipitated ? 


Let us take a practical illustration : say a 
zemindar in 1798 had an estate*of 1,000 
beegahs, charged with a payment of public 
revenue of 1,000 rupees. He has o private 
means at all, or, having them, he chooses to 
spend them in other ways than paying 
Government revenue from them. Four 
brahmins ask him for grants of 4 parcels of 
lands of 100 beegahs rent-free, or 400 
beegahs rent-free, but from which the grant- 
or hitherto collected rent of 100 rupees from 
each, or 400 rupees. The grants are made. 
The zemindar no longer realizes the 400 
rupees from the 4 parcels of- lands. He 
runs short by 100 rupees of the means he had 


1868. ] Civil 





to pay the public revenue, He defaults in 
consequence ; and then the estate is sold, 
and thifs only is the balance due to Govern- 
ment realized. Multipby this one case by 
the number of zemindars so influenced by 
brahmins in 1793, and by the’ same con- 
sequences of sale in each case, would then 
all those numerous sales be the result con- 
templated for the welfare of the zemindars, 
then first created proprietors by that Go- 
vernment which made the laws of the 
settlement of 1793? I certainly think not ; 
and therefore I contend that the words of 
the Legislature represent their intention 
when they prohibited grants exempt from 
revenue, and looked to other very distinctly 
laid down restrictions and stipulations in 
their Code of 1793 (and not to sales alone) 
for retaining the assets, 2. e. the rents, that 
safely and surely were available to zemin- 
dars to pay the public revenue and also to 
lenve a profit for themselves. 


It is then said that there can be no insecu- 
rity from deterioration of assets by grants 
rent-free, because not only will the sale 
realize all balances, but by it the estate start 
afresh free of all incumbrances, and with all 
its former assets available to the purchaser. 
But if the revenue sale be the great security 
of Government in order to give a purchaser 
such an estate, can if not be fairly said 
that the prohibition of the law of- such 
grants being made rent-free, and declaring 
their invalidity if so made, is the security the 
Government primarily looked to, in order to 
void the extreme measure of sale, and the 
consequent ouster of the zemindar whom it 
was the great object of Government to retain 
in his lands ? 


Now, it is clearly admitted that quoad Go- 
vernment no rent-free grant is valid and all 
under-tenures fall by a sale for arrears of 
Government revenue. The reason is, that 
Government must give the purchaser the 
estate as jit was at the date of the permanent 
settlement, 


But as to. third parties, grantees, Section 
10 Regulation XIX of 1793, refers in terms 
to the security of the public revenue being 
effected by grants of lands to such grantees 
exempt from payment of public revenue, 
and prohibits them. If then a sale were the 
only thing to which it was desired to have 
recourse in order to obtain this security, why 
has this further provision been enacted at all 
in the stringent terms it has been? and w 
are the evils and risks arising from tle cha- 
racter of the then zemindars, so fully set 
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forth in the preamble of Regulation 44 of 
1793 ? . 


Again, I would observe, that this same le- 
gislation of Ist May 1793 provides large 
means for the zemindar to be assisted in col- 
lecting his rents, in order that he might-pay 
from them the Government revenue, If a 
grant be made rent-free in such a way that 
no Government revenue is supplied from 
rents, because the grant, rent-free, removes 
all those rents of that portion of the estate 
so granted which ‘would otherwise go to pay 
the Government revenue, evhat is the use 
of so much care and provision for the collec- 
tions of the rents of the remaining portion, 
which is said tobe the profit left to the 
zemindar, and with which Government de- 
elared they had no concern. . ° 


It is also said that, not each beegah but 


Rulings. 


every beegah of an estate is liable to benr its . 


quota of the burden of the Government reve- 
nue. But ifa portion of an estate be granted 
free of rent, surely each beeguh of that ghant 
is included in the estate of which every beegah 
has to bear its portion of burden for rent, and 
for which it is hypothecated for its quota of 
the Government revenue ; and thus, whethor 
it be the assets of each beegah or of every 
beegah which enables the zemindar to pay 
the Government revenue of the estate, it is 
the fact that by such grants rent-free (and 
they may be for any portion of the whole 
estate, however large) thut portion is in fact 
unhypothecated and the revenue unsecured 
except by sale. 


On all these rensons, I cannot but think 
that all the Regulations of Ist May 1798, 
show that the legislation of that day was 
so extremely doubtful of the strength and 
stability of this newly created class of pro- 
prietors, if left to take care of themselves and 
without the legislative prohibitions as to 
wasteful grants which deprived them of those 
rents from which the demand for the public 
révenue was to be met, that, for that reason, 
they clearly and stringently imposed these 
restrictions. 


Reference has been made to the power given 
to zemindars absolutely to resume invalid 
lakhiraj grants under 100 beegahs. Previous 
to the Permanent Settlement Government 
trented these, when resumed, as khas Govern- 
ment properties, When the contract of 1793 
was made, and the power was given to the 
zeminddrs to resume and manage these lands 
under 100 beegahs, if was done (just asin 
fhe case of the 50 borders of the more recent 
resumption days), because it was not worth 


tp 
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while fer the Government to resume and 
collect from such small scattered properties 
and make them khas estates. The lands 
were topographically in one estate, and they 
were thrown in by Government to add to the 
zemindar’s resources, and to enable him to 
have more rents wherewith to meet the de- 
mands of Government revenue. 


As to the point that n grantor cannot 
repudiate his own grant, I of course fully 
admit the maxim asa legal one, but I still 
nm forced to say that Section 10 Regulation 
XIX of 1798, Sead with the other laws 
of the 1st May 1793, does not provide for the 
contingency, and, however much one may 
regret*a hard case, our duty is not to consider 
athe hardness of the case nor to supply the 
omission of the regard of the legal maxim 
cited, but to interpret and apply the laws 


* _ according to the terms used, taken in their 


ordinary sense. 


Referring, lastly, to the precedents, I think 
that the late Sudder Dewany Adawlut case, 
viz., 1855, page 395, and Shejautoollah’s case, 
1848, page 462, bear out the view taken by 
ine by the terms used in, those decisions, and 
if we were to admit that a dissentient Judge’s 
judgment is to outweigh that of two others, 
the whole recognized system in regard to what 
is 2 precedent would be subverted. 


Regarding, then, the preamble of Regula- 
tion 44 of 1793, and its text, together with 
Section 10 Regulation XIX of 1793, and 
looking to the facts of the status of zemindars 
¿iu 1793, and to the reasons I have given, I 
ean only come to the conclasion that no 
landowner, nor his representatives, as n 
perpetual holder (such as a mouroosee 
ijardar here) could make valid grants of 
lands in perpetuity, out of his perpetually 
settled estate, exempt from rent, avd that 


the heirs and purchasers may resume them, 


because invalid by law.’ 3 


I therefore, generally concur in the present 
Judgment of Mr. Justice Norman and Mr. 
Justice Seton-Karr, and in the recorded opi- 
nions of Mr. Justice Trevor, Mr. Justice 
Campbell, and Mr. Justice Shumboo Nath 


‘Pundit, r 
I would answer the Division Bench ab- 
cordingly. K 


-” 


Peacock, C. J.—This case fs a very im- e 
portant one, not on account of the value of 
the property at stake, for thaf ia sm@ll, but 
on account of the principle involved in it. 


The question which is asked bysthe Divi- 
sion Bench is—‘‘ How far the grant for valu- 


able consideration by a zeminder of a Specific 


portion of land, to be held without payment 
of rent, is valid ns against the heirs of the 
grantor or purchasers by private sale of the 
estate ?’’ It is contended on the part of the 
plaintiff that such grants are grants to hold 
land exempt from the payment of revenue 
within the meaning of Section 10 Regula- 
tion XIX of 1793, and are consequently 
void; and that the heirs of the grantor, ora 
purchaser from him by private sale, are 
entitled to resume the lands and to treat the 
grantee asa trespasser. Such a construction 
of Section 10 would be, in my opinion, con- 
trary to the intention of the Legislature and 
at varianco with every principle of justice. 


The case was originally referred toa Full 
Bench consisting of the Chief Justice, 
Mr. Justice Louis Jackson, Mr. Justice 
Sumbhoonauth Pundit, Mr. Justice Levinge, 
and Mr. Justice Elphinstone Jackson. It 
was argued at full length, and the point 
being a very important one, the Court took 
time to consider its judgment. 

The Judges atthat time were not agreed 
In opinion as’ to the decision to be pro- 
nounced. Before judgment could be deliver- 


| ed, two of the Judges, viz. the Chief Justice 


and Mr. Justice Louis Jacksou, were obliged 
to leave India on account of their healt 
under medical: certificate. During their 
absence, another case of a similar nature was 
referred to a Full Bench, consisting of the 
Officiating Chief Justice Mr. Norman, and 
Justices Trevor, Loch, Sumbhoo Nath 
Pundit, and Levinge. The case was 
decided on the 9th of January 1865 just 
before my return to India. The actual 
decision of that Full Bench ultimately turntd 
upon another point, viz, that the rent-free 
grant was for the purpose of digging a tank 
from which some of the villagers in the 
estate were to have aright to take water, 
Two of the Judges considered that that fact 
did not make any difference, and that the 
grant wag void. Two of them thought that 
the grant being for the purpose of digging 
a tank from which the villagers were to liave 
a right to take water, was not void. 


P aoe majority of the Judges, however, 
with the exception of Mr. Justice Levinge, 


. expressed an opinion, not necessary for the 
a m ; 
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edecision of the case then before them, that 
rent-free grants made by a zemindar after a 
permantnot settlement are void. Mr. Justice 
Levinge, who after the hearing of the case 
before the first Full Bench agreed with me 
in the view which I then took of it, held 
thatsugh grants were not void. I regret 
to say that that learned Judge was prevented 
by illness of a serious nature from ever 
taking his seat upon the Bench after my 
return from England, and death soon after- 
wards deprived us of his valuable assistauce 
as a colleague, 


Under these circumstances, I did not 
consider it just to net upon the opinion of 
the majority of the Judges of the 2ud Full 
Bench in a case ia which the present 
appellant had not been heard, and which wns 
not referred until after his case had been 
argued before the Ist Full Bench. 


I therefore, thought that the present case 
ought to be re-argued before a Full Bench 
consisting of nine Judges; and the other 
Judges concurring in that view, I appointed 
a Full Bench of nine Judges to hear if. OF 
that Full Beneh, two, viz. the Chief Justice 
and Mr. Justice Louis Jackson, were on the 
first Full Bench ; two, viz. Mr. Justice Trevor 
and Mr. Justice Norman, were on the 2nd 
Full Bench ; one, Mr. Justice Sambhoo Nath 
Pundit, sat on both of the Full Benches ; 
and the other four Judges were not mém- 
bers of either of them. 


The case was fully and ably argued before 
tho nine Judges, but they could not agree 

in opinion, and consequently the Court took 
‘time to consider. The Judges afterwards 
met, but they could not then agree as to 
the answer which ought to be given to the 
question. The point was not finally dis- 
cussed at that meeting ; but as there did not 
appear to be any reasonuble ground for sup- 
posivg that the Judges would ever come to 
neunanimpus opinion, it was then arranged, 
as I understood, that such of the Judges as 
might wish it should put their opinion into 
writing ; and although I cannot say that it 
was so expressly stated, I fully understood 
that anything that was to be written was to 
be circulated for the consideration of the 
other Judges of whom the Full Bench was 
composed, in order that, after considering the 
reasons which might be adduced on either 
side, the question might be fully and 
thoroughly discussed at another meeting; and 
that the Judges, if they could nog then 
agree, should deliver their judgments seri- 
ali, E l A ; 

* Ld 
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Soon after the departures of Mr. Justice 
Trevor for England, I discoveréd that 
some of the Judges had expressed their opi- 
nions in writing, and had seft them into the 
office of the Registrar without informing me, 
and I believe, I may say, without inform- 
ing any of the other Judges, of their inten- 
tion to do so. ‘They probably considered thas 
their written opinions were their final judg- 
ments in the case, but I cannot treat them 
otherwise than as arguments nnd minutes of 
the judgments which they proposed to deliver, 
Amongst the number of the Judges who sent 
in their opinion, were the late Mr. Justice 
Shumboo Nath Pundit, whose death we all 
lament, and Mr. Justice Trevor aud Mr. Jus- 
tice Campbell, both of whom have siuce re- 
tired from the Bench. 
Justice Trevor is dated the 9th April last, 
only 14 days before he retired. 


I am informed that 
practise of the late Sudder Court, the views 
so expressed in writing and seutin toetha 
Registrat’s Office, would have been cousi- 
dered judgments. All the opinions thus 
expressed are in favor of the heir’s right to 
resume, and differ from that which I enter- 
tain; and this circumstance renders it an 
unpleasant duty for me to declare that, in 
my opinion, they cannot be considered as 
judgments, but merely as memoranda of 
arguments to be adduced. This is nota 
mere technical objection, but it is founded 
upon a fundamental principle essentivl to 
the due administration of justice, that every 
jadicial act which is done by several Judges 
ought to be completed in the presence of the 
whole of them. 


This is not the first occasion upon which 
I have been called upon to express my 
opinion upon that subject. I have done so 
several times, and in one case in particular 
which has been reported (See Regular Ap- 
penl No, 164) in 6 Weekly Reporter, Civil 
Rulings, p. 269. 


I then stated thatin my opinion a final 
judgment ought not to be pronounced by a 
Court consisting of several Judges in a 
case in which they differ, until by conference 
and discussion, they have endeavoured to 
arrive at an unanimous judgment ; and I then 
cited authorities for the opinion which I 
expressed. 


Tf, nfter discussion and after deliberately 
weighing the arguments of each other, the 
Judges cannot agree, their several judg- 
ments ought to be delivered in open Court 
in, the presence of the others, 


The opinion of Mr.* 


according to the” 


-, 


“NN 
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Tt woyld not have been lawful, nor would In a very recent case in th® Exchequer 
it have been even seemly, for ench of the} Chamber in England (Rrand versus the 
Judges who sent his written opinion in to| Hammersmith and City Railway Company, 
the Registrar’s office, to have goue separate- | Law Reports, Common Law Series, Vol. 2, part 
ly into open Court without communication, | 4, pp. 223 and 235), the Court, after argu- 
or even after communication, of his inten- | ment, took timeto consider. The Chief Jus- 
tion to the other Judges, and to have read | tice of the Common Pleas prepared a written 
out as his final judgment the contents of the | judgment to be delivered, but other members 
memorandum which tie sent in to the | of the Court were not then prepared to give 
Registrar’s office.” -į judgment, Before judgment was delivered, 

If each of the Judges who composed the | the Chief Justice'resigned. The other Judges 
Full Bench could not haves gone separately | differing in opinion, the judgment which 
into Court, and, ig the absence of the others, | the Chief Justice had prepared, was treated 
have read out his own judginent, without | merely as an expression of his views, and 
hearing the arguments which each of the! not as a judgment. 
other Judges, who were associated with him | I cannot say that the Judges who have 
as members of the Full Bench, might adduce | expressed their views of this case might 
to alter his opinion, he could not lawfully | not have changed them upon discussion 
deliver a separate judgment at a separate | with the other J udges who were asgo- 
time, by handing in to the Registrar as his | ciated with them as members of the Full 
judgment a separate paper signed by him | Bench. I cannot suppose that, when they 
containing his written opinion. The mere | sent in their opinions ‘in writing to the 
argaments and expressions of opinion of | Registrar’s office, they considered that they 
individual Judges who compose a Court, | had so far recorded their final judgments, 
are not judgments. A judgment, in the | that they had not the power to change their 
eye of the law, is the final decision of the | opinions, however they might be influenced by 
whole Court, Itis not because there are nine ; the arguments of their colleagues : nor can 
Judges that there are nine judgments. When | I believe that they were so wedded to their 
each of the several Judges of whom a simple! opinions that they would not have been 
Court is composed separately expresses his | ready to change them, if they had been cou- 
opinion when they are all assembled, there | vinced that they were wrong. 
is still but one judgment, which is the] The minutes sentin may be valuable as 
foundation for one decree. If it were other- | memoranda containing the opinions and ar- 
wise, and if each of the memoranda sent in | guments of the Judges who expressed--them, 
on the present occasion were a judgment, | and I have read and considered them very 
there would be nine judgments in one case, | carefully. It appears to me that they ought 
some deciding one thing and some another, | to be filed, so that the parties, if they should 
and ench Judge would have to review his | obtain leave to appeal, may have them trans- 
own judgment separately, if a review | mitted to Her Majesty in Council, in order 
should be applied for. that the Lords of the Council inay have the 

In a case which was heard before Mr. | benefit of the arguments and opinions ox- 
Justice Bayley and two other Judges in| pressed, and may treat them as judgments 
1864, my honorable colleague made the follow- | if they should hold that they legally had 
ing remark: “As I shall probably have | that effect. 

‘¢cone on leave before the judgment of my} Unfortunately, a succession of circum- 
“colleagues will have been given in this casé, | stances over which we have had nœ contret, 
‘“T leave my note of my view after hearing | have caused considerable delay in this case ; 
“Counsel.” In that case, which is reported | but as execution has not yet been issued, and 
in the Special Number of Sutherland’s | the defendant is still in the possession of 
Weekly Reporter, page 148, the Judge | the lands of which he and those under whom 
very properly recorded the note which he | he claims have been in the peaceable and un- 
left merely as an expression of his opinion, disturbed possession for nearly 50 years, it 


Cea ead 


and not as a judgment. is some consolation to know that the delay 
This was my impression from the wording which has occurred has not been productive 
of the memorandum; but from what my of injury, but has merely stood in the way of 
honourable colleague has stated to-day in | ® plaintiff who was endeavoring to enforce 
Court, I find that he did intend it to beg | % unjust and an unrighteous demand. 


judgment, and that I was under a wrong The question referred in appeal No. 253 
ion, < of 1863 involves a most important point, 
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* viz., whether a zemindar, who for valuable 


+ 


consideration sells land either absolutely or 
for aterm of years without reserving any 
rent, or the heirs of* such zemindar or 
purchasere by private sale from him, ean 
treat the grant as void and resume the 
lands. * 


As a similar question has been raised in 
special appeal No. 1116 of 1862, the plead- 
ers in that appeal lave also been heard 
before the Full Bench. 


The question relates to grants made since 
the Ist December 1790 and to tands included 
in and forming part of the mal lands of 
a permanently settled estate, for the revenue 
of which the zemindar has engaged and is 
liable to Government, and for the arrears of 
which the whole estate is liable to be sold. 


The question raised is not whether the 
grant would be void as against a purchaser 
at a sale for arrears of Government revenue, 
but whether the grantor himself, or his 
heirs, or any persou elaiming under him, 
cantreat the grant as void and turn the 


‘purchaser out of possession or assess the 


Tauds at a full rent, notwithstanding they 
have been sold rent-free. , The two questions 
are very different. 


There can be no doubt that grants rent- 


free are void as against a purchaser for 


arrears of revenue unless they fall within 
any of the exceptions in the Sale Laws. 


When a landlord re-enters and avoids n 
lease under a clause of forfeiture for non- 
payment of rent or for breach of covenant, 
the title of the lessee is at an end, and all 
leases or other incumbrances ereated by 
him fall together with the lease out of which 
they were created. So also, in the case of 
a sale for arrears of revenue under the 


power of sale expressly reserved to Gov- | 


ernment by the Sale Laws, all leases and 
incumbrances with eertain exceptions are 
void as aginst a purchaser. If this were 


not so, the power of re-entry in the case of a 


landlord, and the power of sale for arrears 
of revenue, might in all cases be rendered 
valueless by means of rent-free grants 
or leases or other incumbrances for the 
whigle or greater portion of the estate creat- 
ed by the lessee or zemindar during the 
continuance of his lease or of his proprietary 
right in the estate. 


The eases are very different from that of 
a vendor's treating. his own grant as® voi 
and taking away from the purchaser that 
which he has sold to him, , s 
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A purchaser for arrears of revertue does 
not claim throu&h the zemindar whose estate 
is sold, but through the Government under 
a power of sale adverse to the zemindar. 
See Section 5. Regulation XLIV of 1793 
amended and altered by subsequent Regula- 
tions and Acts, of which the last is Act XI 
of 1859. : i 

Persons who purchase or take leases from 
a zemindar are cognizant of the Sale Laws, 
and are fully aware of the risk which they 
run, and thata zemindar gaunot convey a 
title which will stand good against a pur- 
chaser for arrears in default of payment of 
revenue. ; 

In Wenling with this case, I refer to Regu- 
lation XLIV of 1793, because it formed part” 
of the same Code as Regulation XIX of 1793, 
aud was the Sale Law which existed under 


that Code. In construing one of the Rega- ° 


latrons of that Code, we cannot consistently 
take into consideration any Regulation 
which was passed subsequently. 


The question turns upon the construction 
of the words in Section 10 Regulation XIX 
of 1793 “all grants for holding land exempt 
“ from the payment of revenue,” 


Some of the Judges hold that those 
words include grants or leases by a zemin- 
dar to hold exempt from the payment of 
rent. In my opinion, the word revenua 
is used in its ordinary and proper sense, and 
refers only to grants for holding free from 
the payment of revenue to Government. 


The Officiating Chief Justice Mr. Justice e 


Norman in the 2nd Full Bench considered 
that, as a right was by the grant then under 
consideration reserved to some of the vil- 
lagers of the estate to take water from the 


tank,. for the construction of which the grant 
‘was made, the water might be considered as 


the produce of the land, and that the right 
to take it was in the nature of a reservation 
of rent in kind. But the other Judges did 
not concur with him in that view; and 
with all deference, I am clearly of opinion that 
if it was necessary to reserve rent in order to 
prevent the grant from being void as a 
grant for holding land exempt from the 
payment of revenue, the right reserved to 
the villagers to take water from the tank 


was not s reservation of rent, and it 
was stillfess a reservation of revenue. If 


the right of the villagers to take water 
fr6m the tank was Government revenue, it 
was a kind of revenue which was wholly 


useless to Government, aud could not assist _ 


B 


* 


a 


d 
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‘them in’meeting the necessities of the State ; 
and if it was rent, it could” not assist the 
zemindar in previding for the payment of the 
revenue, 


In the case now under consideration, one of 


the grants was an absolute grant to the 


- granteg aud his heirs for digging a tank ; one 


was an absolute sale of land to the grantee 
nnd his heirs for the purpose of building a 
house; and others were sales of land 
generally to the granteesand his heirs. It 
is clear that if reservation of rent was 
necessary, the erection of a dwelling-house 
‘on the land granted for that purpose could 
not amount to a payment of rent or revenue, 
whatever opinion may be entertained as,to the 
* water ofa tank, As to the grant, therefore, for 
building a house, if the Jadges, who consider 
that a grant to hold free from the payment of 


* rent to the zemindar or his heirs is a grant to 


hold exempt from the payment of revenue 
and is therefore void, and that the grantors 
or his heirs may treat the grantee as a 
trespasser, are correct in their view of the 
law, the plaintiff is entitled to recover the 
lands which were sold by his ancestor, and 
upon which the purchaser has expended his 
money in building a house. Such a grant 
would be binding even upon a purchaser 
under a sale for arrears of revenue, — Regu- 
lation XLIV of 1793, Sections õ and 8 ; and 
with all respect for the opinion of my honor- 
able colleagues, I have no doubt that it is 
also binding upon the grantor and his heirs. 
It would be a great anomaly if such a grant 
were binding upon a purchaser at a sale for 


» arrears of revenue, and not binding upon the 


grantor himself or his heirs. 


I must admit that before a revenue settle- 
ment, the Goverment’s share of the produce 
of every beegah of land in cultivation, or 
the rents paid in lieu of it, were treated as 
revenue. 


In ‘the report of Messrs. Anderson 
Crofts and Bogle, the Commissioners ap- 
pointed by Government in 1776 to collect 
materials for the settlement, and of which 
an extract is set out in Harington’s Analysis 
of the Regulations, Vol. 2, page 58, it is 
said: ** Amongst all these various sources of 
“ revenue and profit, those which issue out of 
“land form so capital and important a 
“branch that comparatively speaking the 
“ revenue of Bengal may be said to consist 
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It is true that Mr. Harington objects to | “ revenue” or 
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that in another part of the report it is gaid-—— * 
“ Almost allthe lands of Bengal nrg held 
“under some person who collects the 
“ rents, pays the revenue, and stands be- 
* tween the Government and the immediate 
“ tenant of the soil.” 


However indefinitely and inaccurately the 
word rent may linve been used before -the 
Permanent Settlement, and whatever may 
be the correct theory as to the proprietor- 
ship of the lands previously thereto, it is 
clear from the recitals in Regulation XIX of 
1798, and in several others of the Regula- 
tions of the Code of which that Regulation 
formed a part, that the Government claimed to 
be entitled to a proportion of the produce of 
every beegah of land in cultivation, demand- 
able in money or kind (according to local 
custom), wzless it transferred its right 
thereto for a term or in perpetuity or limit- 
ed the public demand upon the whole of the 
lands belonging to an individual. This 
was the basis upon which the Permanent 
Settlement was founded. 


If Government made a Iakheraj grant for 
aterm or in perpetuity, it transferred to 
the grantee its right-to a share ia the 
produce of the lands during the existence 
of the grant. Ifit made a temporary settle- 
ment with a zemindar, itlimited the public 
demand upon the whole of the lands in-- 
cluded inthe settlement to the amount of 
revenue which the zemindar engaged to 
pay for such lands during the continuance 
of the settlement. 


- $ 

In cases in which there was no valid 

lakheraj and no temporary revenue settle- 

ment, the rents or share of the produce 

payable by the occupiers of the land were 

treated as revenue belonging to Govern- 
nent, 


When a temporary settlement was made 
with a zemindar, he could not enter into any’ 
engagement with dependant alookdars, 
under-farmers, or ryois beyond the period of 
his own engagement with Government. 
See Regulation XLIV of 1798, Section 1. 


So long as that state of the law continued, 
any grant to hold lands free from the pay- 
ment of rent, which included the Govern. 
ment’s share of the produce, beyond the~ 
period of the zemindar’s engagement, was no 
doubt treated as an invalid Inkheraj grant, 
whether such grant was, according to its 
anguage, to hold free from the payment of 
free from the payment of 


the indefinite use of the word “rent,” ànd i“ rente . 
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In the Regulation of the Ist December 
1790; grants. to hold land “rent-free” are 
treatet as lnkheraj grants, or grants to hold 
land @ exempt from the payment of revenue 
to Government.” 


AE süet grants had been binding upon 
Government after the expiration of the ze- 
mindar’s temporary engagement for revenue, 
the aggregate of the rents upon the estimate 
of which ‘the amount of revenue would have 
had to be fixedat the nexf revenue settle- 
ment, would have bsen from time to time 
reduced, and doubtless would soon have 
dwindled to nothing. 


It is not necessary for the present ques- 
tion to determine whether before the Per- 
manent Settlement the zemindars were pro- 
prietors of the soil or not. Itis clear that 
they could not make grants for holding lands 
free from the payment of that proportion of 
the produce which was payable in money or 
kind to Government, and that the Govera- 
ment or their duly authorized officers were 
alone capable of making such grants. The 
Government always assumed and exercised 
the power of making lakheraj grants at their 
pleasure; and after such grauts the lands 
were exempt from payment of rent to the 
zemindars. 


A great change, however, was effected by 
the Permanent Settlement. 


The two fundamental measures which 
were declared to be essential to the objects 
which the Government had in view in set- 
¿ling the lands permanently, were that the soil 
should be vested in the landholders, and 
that the revenue should be fixed for ever 
(see Regulation II of 1798, Section 1). 


Regulation VIII of 1793, Sections 4 and 
5, laid down rules as to who should be con- 
sidered the actual proprietors of the soil and 


entitled to engage with Government for the 


revenue. If that had not been done, there 
would hgve been great difficulty in deter- 
mining who had the proprietary rights, 
Those who paid revenue immediately to 
Government at the time of the Decennial 
Settlement were ordinarily considered to 
have the proprietary rights and were allow- 
ed to engage with Government for the 
revenue to be paid in perpetuity for their 
lands ; and the lands for which such en- 
gagement was entered into were called an 
estate. 


I shall henceforward use the word estate 
in the sense in which it is defined if Sec- 
tion 2 Regulation XLVIUII of 1793, viz. “land 
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subieet to the payment of public revenus 
for the discharge of which a separate en- 
gagement has been entered into with Govern- 
ment.” 


As soon as an engagement for a perma- 
nent settlement was entered into, the amount 
payable to Government, and that alone, was 
the Government revenue, and the unpaid 
kists or instalments of that amount were 
alone treated as arrears of revenue (see Re- 
gulation XIV of 1798, Section 2.) 


The rents payable for the lands by the 
occupiers or cultivators w@re vested in the 
zemindars as proprietors of the soil, and 
they were expressly authorized by Regu- 
lation XVII of 1793 to distrafn for 
any arrears thereof, and such arrears were 
termed in the Regulation “the arrears of rené 
due from their under-farmers, ryots aud 
dependant talookdars.” As soon as an 
estate was permanently settled, the Te- 
venue and rent became perfectly distinct, 
and were described throughout the Code 
of 1793 as two separate and distinct things. 
The revenue was not payable for cach 
beegah of land. No particular portion of the 
sum which the zemindar engaged to pay as 
revenue for the whole estate, was the se- 
parate revenue of any particular beegah or 
portion of the estate. The whole revenue 
was assessed upon and paid for the whole 
estate, and every beegah of land in the estate, 
whether cultivated or not, was liable to be 
sold for any arrear of revenue. No distinct 
beeguh was liable to be sold separately for 
any separate or distinct portion of the 
revenue. The Goverment had no more power 
to alienate the zemindar’s rents: than thé 
zemindars had to alienate the Government 
revenue. 


By Regulation I of 1798, Section 10, the 
landholders were expressly authorized to 
transfer by sale, gift, or otherwise, the pro- 
prietary rights in the whole or any portion 
of their estates, and the grantee of the whole 
of the proprietary rights in portions of 
the estate was entitled to have the revenue 
apportioned, and a separate portion of it 
charged, upon the land in which he had ac- 
quired the proprietary right, and to hold 
such land as a separate estate Hable only for 
that portion of the revenue which was ns- 
sessed upon it. 

By Section 52 Regulation VIII of 1793, 
the zenlindars were also empowered to let 
their jandsin whatever way they might think 
Proper, or to grant dependent talooks subject 
tq certain exceptions and to the restrictions 
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contained in that Regulation, which are not 
minterial in this case. - 7 


Now, we find fhat in other parts of the 
Code of 1793 the words “rent” and “ re- 
venue” were used to designate two dis- 
tinct and separate things; and that in Sec- 
tion 10 Regulation XIX of 1798 the word 
“ravente” was substituted for the word 
“rent” which had been tsed in the Regula- 
tion of the lst December 1790 with refer- 
ence to the same subject. This of itself is 
a very strong ground, independently of the 
sense ordiuarilyeattached to the words 
‘revenue’ and “rent,” for concluding that 
the word “revenue” was nob intended to 
be used as synonymous with the word 
“rent.” s 


The object of the Regulation of the Ist. 
December 1790 and of Regulation XIX of 
Each of those Regu- 
lations related to lakheraj lands or lands 
exempted from the payment of revenue to 
Government. 


The Regulation of Ist December 1790 
was entitled “ Regulations respecting lakhe- 
raj lands or lands paying no revenue to 
Government.’ Regulation XIX of 1793 


‘was entitled “a Regulation for re-enacting 


. 


with modifications the rules passed on the 
lst December 1790 for trying the validity 
of the titles of persons holding or claiming 
a right to hold lands exempt from the pay- 
ment of revenue to Government, not being 
of the description of those termed Badshuie 
or Royal” &c. 


„e Regulation XIX of 1793 contained the 
following recital which shows that the ob- 
ject of it was to prevent unauthorizéd alie- 
nations of revenue payable to Government, 
and that it had nothing to do with the rents 
payable to the zemindars :— 


“ By the ancient law of the country the 
“ruling power is entitled to a certain por- 
“tion of the produce of every beegah of 
“land (demandable in money or kind ac- 
“cording to local custom) unless it transfers 
“its right thereto for a term, or in perpe- 
“‘tuity, or limits the public demand upon 
“the whole of the lands belonging to an 
“individual, leaving him to appropriate to 
“ his own use the difference between the value 
* of such proportion of the produce and the 
“ sum payable to the public whilst he conti- 
“ nues to discharge the latter, As a necessary 
“consequence of this law, if a zemindar 
“made a grant of any part of his lands to 
“be held exempt from the payment of 
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* revenue, it was considered voidefrom being 
“ an alienation of the dues of Government 
“ without ‘its sanction, Had the validity of 
‘such grants been admitted, it is obvious 
‘‘ that the revenue of Government would 
“ have been liable to gradual diminution.” 


The recital then proceeded to show that 
numerous grants of the description above 
referred to had beeri made. It stated that 
the Governor General in Council deemed it 
incumbent to recover the publie dues thus 
alienated, and pointed out the grounds for 
legislating iu the manner provided by the 
Regulation with reference to grants already 
made, and then it proceeded as follows: 
“ Upon the above grounds, and with a view 
“to facilitate the recovery of the publie 
“dues from lands held exempted under 
“invalid grants, as well as zo prevent any 
“ similar alienations being hereafter made 
“to the prejudice of the public revenue,” 
&e, “ the following rules have been 
‘* enacted” &c. 


The Regulation divided the grants in- 
tended to be dealt with into three classes : 


Ist.— Those which had been made prior 
to the grant of the Dewanny (12th August 
1765). 


2ndly.—Those which had been made 
between that date andthe ist of Deeember 
1790 ; and 


3rdly.—Those which had been or should 
be made after the lst December 1790. 


It must be remarked that the same words 
are used in regard to all the three classes of 
grants, viz. “ grants for holding land exempt` 
from the payment of revenue,” from which, 
according io every sound principle of con- 
struction, independently of the rule expressly 
laid down in Regulution XLI of 1793, it 
ought to be concluded that only grants of 
the same nature were intended, and that the 
word “revenue” was used in Section 10 in 
the same sense as that in which it was used 
in the title and in the other Sections of the 
same Regulation. 


Grants made prior tothe 12th of August 
1765 were declared to be valid subject «to 
certain conditions (Section 2). Grants made 
between the 12th August 1765 and the first 
December 1790, with certain exceptions not 
material to this case, as well as grants which 
had been or should be made subsequent to 
the 1st December 1790, were declared to be 
invalid, 
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There wes, however, a great distinction 
made between lands included in invalid 
lukhiraj grants made prior to the lst De- 
cember 1790, and thoge which had been or 
should be included in grants made subse- 
quent to “that date. The former were pro- 
vided for by Section 3 and subsequent 
Sections ; the latter by Section 10, 

It is very important to attend to this 
distinction and to the reason for it, ag it 
clearly explains the meaning. of Section 10 and 
shows why the provisions in respect to grants 
made after lst December 1790 were different 
from those which had reference to grants 
made prior to that date. 

The reason for the distinction was this. 
By the rules for the Decenuial Settlement, 
it was directed that the assessment upon the 
settlement of an estate was to be fixed ex- 
elusive and independent of all then existing 
lakheraj lands, whether exempted from the 
khiraj or public revenue with or without 
authority. 

The rule’ was re-enacted by Section 36 
Regulation XVIII of 1798. That rule like the 
rules made for the Decennial Settlement did 
not extend to grants made after the 1st Decem- 
ber 1790. Lands included in any lakheraj 
grant made prior to that date, whether such 
grant were made with or without due author- 
ity, were deemed to be separated from the 
estate in which they were situate, and rents 
thereof were excluded from the estimate on 
the basis of which the amount to be paid as 
revenue under the Permanent Settlement 
was fixed (see Regulation XIX of 1793, Sec- 
tion 4). i 

If.the grants were registered, the lands 
included in them could not be assessed to the 
public revenue at all until the grants bad 
been declared by a final judicial decree to be 
invalid. When such a decree was obtained, 
and the lands were resumed, they were as- 
sessed’ to the revenue as independent talooks. 

If the lands exceeded 100 beegahs, they 
were helé as separate estates under Govern- 
ment to whom the revenue was declared to 
belong (see Regulation XIX of 1798, Sections 
4,7,and 8). If the lands did not exceed 100 
beegahs, the revenue, when assessed upon 
them, was to belong to the zemindar within 
whose estate they were situate (see Regula- 
tion XIX of 1798, Section 6). 

Further, although it was declared that 
the Regulation respect- 
ed only the question, 
“ Whether the langls 
included in such grants were liable, to 
the payment of revenue, or otherwise,” 
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still the grant was considered to have 
such a prim@ ‘facie effect as “regarded 
the proprietary rights in the soil, that it 
was expressly enacted that every dispute 
between the grantee and the grantor respect- 
ing the proprietary right in the lands was to 
be determined by the Civil Court ; and that 
the grantees or possessors of the langs, wztil 
dispossessed by a deoree of the Civil Court, 
were to be considered the proprietors of the 
lands, 


-The case was, however, different with respect 
to grants made after Ist December 1790 and 
before a Decennial or Permanent Settlement 
of the lands included in them. Such grants, 
having been declared null and void by the Re- 
gulation of the Ist December 1790 and by See- 
tion 10 Regulation XIX of 1793, were 
not lakheraj grants within the meaning of 
Section 36 Regulation VIII of 1793, or the 
rule for the Decennial Settlement of which” 
that Section was a re-enactment. The lands 
included in such grants were deemed epart 
of the estate to which they belonged, and 
the rents of them were included iu the assets 
of the estate upon the basis of which the 


-Government revenue was fixed; and the 


lands, notwithstanding the grants, were 
assessed to the public revenue as part of the 
estate. The zemindar’s engagements for 
the revenue included such lands, and they, 
as well as all the other lands of the estate, 
were liable to be sold for any arrear of 
revenue. 


The lands therefore were not, like the lands 
included in grants made prior to the Ist 
December 1790, held free from the payment 
of revenue, until the grants should be declar? 
ed invalid by a final judicial decree and the 
lands should be resumed. 


It was only reasonable and just when the 
grants were treated by Government as roid 
as against Government, and no effect was 
given’ to them, on fixing the amount of re- 
venue to be paid for the estate, that the 
zemindars who were assessed and paid re- 
venue for them should be allowed to treat 
the graiits as void as against themselves, and 
should be authorized to collect the rents of 
the lands included in such grants in the same 
manner as they would have done if such 
grants had not been made. 


The grants could not with any justice 
be held void as against Government as re- 
gards fhe assessment of revenue, and valid 
as against the zemindars as regards the 
collection of the rents upon the faith of 
which they engaged to pay the revenue. 
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It was not only ‘considered right that the 
zemindars who had been’ agsessed and had 
‘engaged with the Government for the 
revenue upon thé faith that the grants were 
void, should, in-lieu of the revenue for which 
they engaged, be entitled to collect the rents 
of the lands; but it was also considered 
right that they should have the same sum- 
mary remedies for col&cting these rents as 
if the grants had not existed, and that they 
should not be compelled to resort a Court 
of law to have the grauts «declared invalid 
before they could,collect the rents. 


No one would have engaged by a perma- 
nent settlement to pay revenne to Govern- 
ment for lands included in Inkheraj grants 
subsequent to the lst December 1790, if he 
had not been authorized to collect the rents 
before the grants should have been declared 
void by a deeree of the Civil Court. No 
"suth decree was necessary before the Gov- 
ernment could assess the lands; and it was 
not Sonsidered necessary or expedient to re- 
quire such a decree, as in the case of grants 
prior to the Ist December of 1790, before 
the zemindar could collect the rents. 


It is was therefore enacted by Section 10 
Regulation XIX of 1793 that all grants 
for holding lands exempt from the payment 
of revenue; which had been made after the 
Ist December 1790, or which should there- 
after be made, by any other authority than 
that of the Governor General in Council, 
should be null and void, and that no length 
of possession should thereafter be considered 
to give validity to such grant, either with 
sevard to the property in the soil or the 
rents of it. The Section then proceeded 
thus :— Aud every person who now posses- 
‘(seg or may sucseed to the proprietary 
“ rightsin any estate or dependent talook, or 
« who now holds or may hereafter hold any 
“ estate or dependent talook in farm of Gov- 
“ernment, or of the proprietor, or an 
“ other person, and every officer of Govern- 
“ment appointed to make the collections 
“ from any estate or talook held khas, 
« is authorized and required to collect the 
‘rents from such lands at the rates of the 
‘‘pergunnah; and to dispossess the grantee 
“ of the proprietary right in the land, and 
“to re-annex it to the estate or talook in 
“which it may be situated, without mak- 
“ in previons application to a Court of Judi- 
u cature, or sending previous or subsequent 
* notice of the dispossession or annexation 
t to ‘any officer of Government; nor shal 
“any such proprietor, farmer, or dependent 
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& talookdar, be liable to an increase of assess- 
“ment on account of such grants which he 
“may resume and annul, during the time of 
‘the engagements thet he may be under for 
“the payment of the revenue of such estate 
“or talook when the grants may be so re- 
“gumed and aunulled. The managers of 
“the estates of disqualified proprietors or 
“of joint undivided estates, are authorized 
“and required to exercise, on behalf of tha 


‘ proprietors, the powers vested in proprie- — 


“tors by this Section.” 


It has been shewn that after a permanent 
settlement the Governor General in Council 
could not alienate the rents which belonged 
to the zemindars as the proprietors of the 
soil, The words “ by any other authority 
than that of the Governor General in 
Council” in Section 10 were applicable to 
grants to hold exempt from the payment of 
Government revenue, but were wholly out of 
place if the words * exempt from the pay- 
ment of revenue” are to be read ns synonym- 
ous with the words ‘exempt from the pay- 
ment of rent fo the-zemindar or his heirs” 
inasmuch as such a grant would not have 
been binding if made by the Governor 
General in Council. 


Grants made after the Ist December 
1790 to hold lands exempt from the pay- 
ment of revenue being void, and the zemin- 
dars being assessed by the Permanent Settle- 
ment for the revenue, whether the lands 
included in the grants exceeded 100 bee- 
gahs or not, no such distinction was neces- 
sary, with reference to grauts made aftes 
the Ist December 1790, between cases in 
which the lands should exceed and those in 
which they should not exceed [00 beegahs, 
as was made by Sections 4, 5, 6, and 7 of 
Regulation XIX of 1793 in the case of grants 
made prior to the 1st December 1790. - 


The words ‘‘ whether exceeding or under 
100 beegahs” in Section 10 are clear and 
intelligible if the word ‘ revenu®” is fto 
be read as revenue, but wholly useless and 
unintelligible if the word revenue is to be 
read as synonymous with ‘‘ rent.” 


Further, it was considered right to give 
a zemindar who should engage for the 
revenue the same benefit of nulium tempus 
as the Government itself should have had 
as regards grants exempt from the payment 
of revenue: hence the use of the words “ and 
no length of possession shall be hereafter 
considered to give validity to such grants” 
&c. These are intelligible if the Section 
is read as applicable to grants to hold ex- 
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émpt from The payment of revenue, but not 
if the word “revenue” is to be read as 
synonymous with ‘reut.” 


Again, it was fair and equitable that the 
zemiindars who were assessed, and paid 
revenue for the lands included in their 
estates should not only be entitled to the 
soil and to collect the reuts, but that they 
should have the sume power to collect the 
rents as they would have had if the grants 
had not been made, and that they should not 
be driven toa Court of law to declare the 
‘invalidity of the grants, either for the 
purpose of entitling themselves to the rents, 
or of establishing their rights in the soil. 


Consequently Section 10 went on to declare 
that every person who should possess the pro- 
prietary right in the estate should be at 
liberty to collect the rents from the lands at 
the rate of the pergunnah, and to dispossess 
the grantee of the proprietary right in the 
land and to re-annexw it to the estate or 
talook in which it was situate without mak- 
ing any previous application to a Court of 
Justice. 


Again, it might have so happened that a 
zemindar would refuse to enter into a Decen- 
nint or Permanent Settlement for his estate ; 
or the lands might be let in farm or held 
khas ; ora zemiudar might become disquali- 
fied. To provide against these or other con- 
tingencies under which the estate might be 
let in farm or held kbas, Section 10 enacted 
that any person who might hold the estate in 

arm of Government, and every Officer of 
Government appointed to make the collec- 
tions from any estate or talook held khas, 
and every manager of an estate of a disquali- 
fied proprietor, was authorized and required 
to exercise the powers vested in the pro- 
prietor. 





These words would not be applicable ton 
lease granted by a zemiudar after a perma- 
Yent setetement to hold lands free from rent, 
though they were peculiarly applicable to 
grants made before a permanent settle- 
ment, 


Mr. Justice Campbell says :-—‘* It seems to 
“me that in regard to permanently settled 
“estates, if the word revenue be taken to 
‘ mean the revenue payable to Government, 
“ the law treats of an impossible thing, 
“and deals with it in a way which means 
“nothing at all. It was quite impossible 
“that a zemindar or any oue else coid 
“ grant away the Government revenue, 
“ that revenue having been already definitely 
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“ fixed in a lump sum payable by the zemin- 
‘dar. To decdare such grants invalid would 
“be a most uncnlled-for pnd meaningless 
provision.” 

But it must be borne in mind that all the 
lauds inthe districts intended to be perma- 
nently settled had not been decennially or 
permanently settled when the Code of 1793 
was passed; and consequently it was just 
as necessary to provide against lakhera) grants 
which might ba made between the lst De- 
cember 1790 aud the Permanent Settlement, 
as it was to provide f& the resumption 
of similar grants which had been made 
between the 12th of August 1765 and the 
Ist of December 1790. À` 


It does not follow that because it would 
be difficult to evade the new law by making 
such grants after the lst December 1790 
that such law was not dirocted against spche ` 
grants ; otherwise it might be argued that 
the most effectual law was not directed 
against the acts which it was intended to 
prevent ‘and must be construed to apply 
to something else, because it had effectually 
prevented the mischief against which it was 
directed, 


- If Section 10 did not extend to grants to 
hold lands exempt from the payment of re- 
venue made by a zemindar after the Ist Decem- 
ber 1790 and before a permanent settlement 
of the estate to which the lands belonged, 
the Regulation contained no provision against 
such grants. The real question is not 
whether in regard to grants made after the 
lst December 1790 and after a permanent 
settlement the words “exempt from the pye 
meut of revenue”? mean exempt from the pay- 
ment of revenue to Government, but whether 
they also mean exempt from the payment of 
rent to the zemiudar. 


It appears to me that the word revenue 
as used in the Section menns revenue, and 
nothing else, but that it includes whatever 
was Guverument revenue at tho time of 


making the grant to be affected by the 
Regulation, 


If a law should enact that whoever 
should clip the current coin of the realm 
should suffer a particular punishment, it 
would include the clipping of whatever was 
current coin at the time of the clipping ; but 
it would not include the clipping of any 
thing which was current coin at the time 
pf passing the Act and which should cease 
to be current coin before the time of the 
clipping. So, a grant to hold free from the 
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, payment „of reut would be a grant to hold 


* free from the payment of revenue if made 
at a time when the rent was public revenue, 
but not if made after rent had ceased to be 
public revenue, and had been vested by law 
iu the zemindars as proprietors, 


If the construction which I put upon the 
words of Section 10 ig correct, the word 
‘“reyenue” will be read in its ordinary and 
natural sense ; the provisions of the Section 
will be natural and consistent with justice ; 
and force and effect will be given to every 
word in the Secti®n, But if the construc- 
tion contended for by the plaintiff is the 
right one, the word “revenue”? must be read 
in two different senses, —one, its natural, pro- 
per, and ordinary sense; and the other, a 
sense in which it is never used: the great- 
est injustice will be done ; and no force or 
fect can be properly given to a great por- 
tiot of the words which are used in the 
Section. 


It has been urged that the recital and 
provisions of Regulation XLIV of 1793 shew 
that it was the intention of Government to 
restrict the powers of the zemindars and to 
prevent them from -making rent-free grants 
in order to protect the heirs of the zemindars 
and also the Government revenue, 


It appears to me that the argument to be 
drawn from Regulation XLIV of 1793, so far 
from being in favor of the construction 
contended for, ig avery strong argument in 
aa a of the view which I take of the 

case, 


The recital is as follows :— 
< 


“ The public demand upon the estates 
“of the proprietors of land, with whom a 
settlement has been or may be concluded 
‘under the original Regulations for the 
“ Decennial Settlement, having been fixed 
“ for ever, if is to be apprehended that many 
“ proprietors, either from im providence, 
“ jonorance, or with a view to raise money, 
“ or from other causes or motives, may be 
“induced to dispose of dependent talooks 
“tg be held at a reduced jumma, or fix the 
“jumma of such dependent talooks as now 
‘exist in their respective estates at an un- 
“der-rate, or let lands in farm, or grant 
“pottahs for the cultivation of land, ata 
“reduced rent for along term or in perpetu- 
‘ity. Such engagements, if held valid, would 
“ leave it in the power of weak, improvident, 
« or ill-disposed proprietors to render their, 
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“permanent diminution of the Fesources of ° 
“ the Government arising from the lands, in 
“ the event of the rent or the revenue re- 
<“ served by such proprietors being insu ffici- 
“ent for the discharge of the amount of 
“ the public demand upon their estates ; be 
“ an abuse of the great and lasting benefit 
“ which has been conferred upon the land- 
“holders by the possession of their lands 
“ being secured to them in perpetuity at a 
“fixed assessment ; and moreover, be repug- 
“ nant to the ancient and established usages 
“of the country, according to which the 
‘dues of Government from the lands 
“ (which consist of a certain proportion of 
“the annual produce of eVery beegah of 
‘land demandable according to the Jocal 
« custom in money or kiud, unless Govern- 
“ment has transferred its right to such pro- 
“ portion to individuals for a term or 
“in perpetuity, or fixed the publie de~ 
“mand upon the whole estate of a pro- 
« prietor of land, leaving him to appropriate 
“to his own use the difference between the 
“value of such proportion of the produce 
“and the sum payable to the public so long 
“as he continues to discharge the latter) 
“are inalienable without its express sanction. 
‘Tt is at the same time essential that pro- 
“ prietors of land should have a discretion- 
“ary power to fix the revenue payable to 
“ their dependent talookdars, and to grant 
« leases, or fix the rents of their lands for a 
“term sufficient to induce their dependent 
“ talookdars, under-farmers, and ryots to ex- 
“tend and improve the cultivation {of theire 
* lands, and that such engagements should be 
“ held inviolable in all cases where they may 
‘interfere with or affect in any shape the 
“ primary and indefeasible rights of Govern- 
£ ment. Upon the above grounds, and 
“ns the proprietors of land previous to the 


[ Vol. IX, 





.“ Decennial Settlement being declared per- 


“ netual were not entitled to enter into any 
‘engagements with their dependent talooke 
« dar S, “under-farmers, or ryots, for a period 
“ extending beyond the term of their own 
“ engagements with the public, the Governor 
‘General in Council has enacted as fol- 
“ Jows :” &e. 


This recital shews— 


+ 

lst.—That the Legislature drew a clear 

distinction between the Government demand, 

or revenue, and the rent payable to the 
zemindars ; 


nd. That they foresaw that the zemin- 


« property of little or no value to their heirs ; | days, having been declared proprietors of the 
K ORES vice and injustice; occasion æ | lands, would PONS grant dependent ta- 


* 


+ 
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» looks or leases at an under-rate ; and that, by 


If, then, Section 10 Regulation AIX of 


doing so, they would render their property of | 1793 included grants to hold ex¢mpt from 
little or no value to their heirs, and occasion | the payment “of revenue, it operated to 
n permanent diminutiop of the resources of | prevent grants to hold aè nominal orin- 
Government arising from the lands, in the ' adequate rents, and Regulation XLIV of 


event of the rent or the revenue reserved 
by such proprietors being insufficient: for the 


discharge of the public demand upon their | tọ 


estates. S 


1793 was unnecessary. 

If, however, Section 10 did not extend 
rent-free grants after a permaneng settle- 
ment, there was ndthing to prohibit such 


3rd.—That they did not consider that Sec- | Erants. 


tion 10 of Regulation XIX of 1798 was suffi- 


Now, there were two modes by which the 


cient to restrain the mischief so contem- | Legislature might have provided against the 


plated. 


No one has ventured to suggest that a 
grant to hold fand free from the payment 
of all revenue except a nominal revenue 
would not be a grant to hold exempt from 
the payment of revenue within the meaning 
of Section 3 of Regulation 19 of 1793. 


If the word ‘‘revenue” in Section 10 is 
synonymous with rent, and if a. reservation 
of a nominal rent after a Permanent Settle- 


mischief contemplated by them as recited in 
Regulation XLIV of 1793. 


They might have prevented grants at 
inadequate rents for long terms or in per- 
petuity, either by compelling the zemindarg 
to reserve adequate rents on all grants, or by 
restricting their right to make grants for 
any term exceeding a fixed period. 


e 


The Legislature thought it right to adopt 
the latter course, and they fixed the term at 
10 years, and introduced Regulation XLIV 


ment is sufficient to prevent the grant from | of 1798 into the Code for that purpose. 


being rent-free, it seems to follow that the 
reservation of a nominal revenue in a grant 
made after the lst December 1790 and be~ 
fore a permanent settlement, would be suffi- 
cient to prevent the grant from being a grant 


By the 2nd Section they enacted,— 


« That no zemindar, independent talook~ 
dar, or other actual proprietor of land, nor 
any person on their behalf, shall dispose of a 


to hold exempt fromrevenue. Yet no one, dependent talook to be held at the same or 
I presume, would contend that a grant by | at sny jumma or fix at any amount the 
a zemindar or an unauthorized officer of! jumma of an existing dependent talook, for a 


Government made before the Ist December , term 


exceeding 10 years, nor let any land 


1790, or after the Ist December 1790 and in Jarm nor grant pottahs to ryots or 
before a permanent settlement, to hold lauds ps) op persons for the cultivation of the 


of large annual value to a man and his heirs jands for aterm exceeding 10 years.” 


for ever at a nominal revenue, would not 
fall within the words “exempt from the pay- ! 


ment of revenue,” as much as a grant to hold ; 


wholly exempt from the payment of revenue 
would. 


It would be idle to contend that grants 
ing perpetuity made without the authority 
of Government ata mere -nominal revenue 
or rent before the Ist of December 1790 
were not invalid lakheraj} grants, because 
they reserved some revenue, and were 
not therefore grants to hold wholly exempt 
from the payment of revenue. 


‘As I understand the words “ exempt from 
the payment of revenue” in Sectious 3 and 
10 Regulation XIX of 1793, they mean 
exempt from the payment of the whole or 
any part of that which the grantee would 
have been bound to pay as revenue tn the 
absence of the grant, 


« 
<+ 
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%« 

The Section then prohibited the renewal of 
leases or pottahs at any period before the 
expiration of them except in the Inst year ; 
and it concluded by declaring “ that all eva- 
“ sions of the prohibitions, by entering into 
two separate engagements, leases, or pottahs 
‘at the same time ; dating an engagement, 
‘lease or pottah subsequent to the period 
“nat which it may have been actually oxe- 


'«& guted; or by any other device, shall be 


« considered as an infringement of them, 
‘and every eugagement fixing the jumma 
“of adependent talookdar, and every dease 
‘or pottah which has been or may be con- 
“eluded or granted in opposition to such 
“ prohibition, is declared null and void.” 


I have set out the words of so much of the 
above Section as bears upon the point under 
@ousideration, as it is not printed in the ordi- 
nary collections of the Regulations. 

C 


- 
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The Section avoided all leases and pottahs 
for the caltivation of lands fora term ex- 
ceeding 10 years whether they reserved a 
full rent or a nominal rent or no rent at all. 
It did not require leases or grants for 
periods not exceeding 10 years to reserve 
an adequate rent ora nominal rent, or any 
rent at all, 


By Section 6 it was expressly enacted that 
“ nothing in the Regulation should be con- 
“ strued to prohibit a zemindar, independent 
“£ talookdar, or other actual proprietor of land, 
“ from selling, giving, or otherwise disposing 
“of any part of his lands asa dependeut 
“ talook.”’ 


This provision was, however, subject to 
Section 2 which declared that the grant should 
ulot be for a term exeeeding 10 years. 


I have read the precise words of Section 


a6, jnasmuch as the two Judges who formed 


the majority of the Court and whose judgment 
prevailed in Rajah Modhnarnin’s case, to 
which I shall presently refer, declared that 
the power of creating dependent talooks or 
granting leases at any rent was fully ac- 
corded; and they referred to Section 6 
Regulation XLIV of 1793 in support of that 
doctrine. 


Regulation XLIV then proceeded to declare 
that all grants to dependent talookdars, and 


all leases and pottahs to ryots, with certain | 


exceptions, should stand cancelled by a sale 
for arrears of revenue. 


Section 8 provided that nothing in the 
Regulation contained should be deemed to 
prohibit actual proprietors of land from 
fronting leases or pottahs of ground for any 
term of yenrs or in perpetuity for the erec- 
tion of dwelling-houses or buildings for 
enrrying on manufactures or for gardens or 
for other purposes, or for offices for such 
houses or buildings, 


Grants for the purposes mentioned in 
Section 8 were amongst those excepted from 
the provisions of Section 5, and consequent- 
ly were binding upon a purchaser at a sale 
for arrears of revenue. i 


The only distinction made by Regulation | 


XLIV between grants and leases for the 
purposes mentioned in Section 8, and those 


for other purposes was, that the former might | 


So careful was the Legislaturg to protect 
leases whether for a term of years or in 
perputuity for the erection of dwelling-houses 
or buildings for carrying out manufaetures 
or for gardens or other similar purposes, 
that such leases were expressly made binding 
upon a purchaser at a sale for arrears of 
i revenue, 
| Is it probable, then, that the Legislature 


would have authorized the grantors them- 
selves or their heirs to treat such leases as 





| invalid if some rent, however nominal, should 


! not be reserved ? 


| It may be convenient if I allude in this 


place to an argument put forward with re- 
ference to the following woeds in Section | 
| Regulation XLIV of 1793 “ such engage- 
ments” (referring to engagements at under- 
rates or reduced rates) “if held valid, would 
“ occasion a permanent diminution of the re- 
“sources of Government arising from the 
“ lands, in the event of the rent or revenue 
“reserved by such proprietors being in- 
| «sufficient for the discharge of the amount 
|“ of the publie demand upon their estates.” 





' It was contended that it was the intention 
of Government to compel the zemindars, 
i after the Permanent Settlement, to continue 
| to collect the Government’s portion of the 
` produce of each beegah of land, in order that 
, they and their heirs might be iu a condition 
‘to discharge the revenue, aud that the aris- 
 tocracy which the Government had created 
might be maintained, or, to use the 
, words of Mr. Justice Justice Trevor, “ that 
prevention was considered better than cure p'e 
that the Government might not wish to 
‘sell for arrears, or that the arrears might not 
be realized by the sale, 


I find no such intention declared or even 
implied in the preamble of Regulation XLIV 
| or in any other partof the Code, It appears to 
me torest merely in imagination. Thesecurity 
and resources of Government would doubtlegs 
have been diminished, if grants for 18ng terms 
or in perpetuity made afer a permanent 
settlement at nominal or inadequate rents 
had been allowed to stand good as against a 
purchaser in the event of a sale for arrears 
of revenue. 





‘The mischief comtemplated as regards the 


be granted for any term or in perpetuity and | injury likely to be done to heirs by impro-- 

were not invalidated by a sale for arrearsof : vident grants made by their ancestors was 

revenue, whilst the others could not bé grant- | provided against by Section 2, which render- 

ed for a period exceeding ten years, and were, , edy void all grants of leases or potiahs for a 

according to Section 5, to stand cancelled in?| term eXceeding 10 years. The mischief as 

the event of a sale for arrears of revenue. , | regarded the diminution of the security and 
4 . 





eo 
e 


ra 
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2nd.—That such a grant is void s against ° 
a purehaser ata sale for arrears of rev CUE 5 
but that as long as the reva@iue is paid, it 
cannot be treated by Government as a 
nullity as affecting their interests injuri- 
ously. 


38rd.—That a rent-free grant cannot be 
treated as a nullity ty the grautor or his 
heirs or by any person claiming throug 
him. 


I will now proteed to consider the autho- 
rities bearing on the questieu before us. 


lt was said by Mr. Justice Campbell that 
‘there are very few cases on the subject, 
because no one ever thought of any other 





ù the resources of Government was provided 
against by Section 5 which rendered all 
grants, except those igecluded in Sections 7 
and 8, should stand cancelled in the event of 
a sale for arrears of revenue, 


In considering the question whether A 
words “exempt from the payment of re- 
venue” in Section 10 Regulation XIX of 
1793 were intended to app ply to leases or 
grants made by zemindars or other propric- 
tors after a permanent settlement to hold free 
from the payment of rent to them or their 

heirs, it is important to remark that by 

Section J4 Regulation XLI of 1793 it was 

enacted that, in framing the Regulatious the 

sime descriptions and terms were to be! eonstruction than that Section 10 applies to 
applied to the same descriptions of things, in | rent-free grant made by a zemindar after a 
order that rights, property, and all persons permanent settlement.’ I find no tradition 
and things might be uniformly described | to that effect in auy reported case, or in any — 
throughout the whole of the Code; that in history of the Permanent Settlement. Tho 
Regulatioa XIX of 1793 “revenue” and! assertion is not borne out by any treatise or 
“rent” are used as designating two distinct | by the declarations or arguinents of any of 
things; and that in that Regulation the| the Judges or pleaders who were concerned 


words “ grauts to hold laud exempt from the | in any FOF Lie eae which the question 
payment of revenue’ were substituted for | arose. 


the words “rent-free” which were used in 
the Regulation of the 1st December 1790. 


1- 


The earliest case which I have been able 
to find upon the subject was directly opposed 
The following propositions are, I think, | to that construction, and I see no reason to 
clear as regards permanently settled es- think that the Judges who decided it were 
tiles se wanting In experience. The case to which E 
refer is that of Paramanick versus Odeynaran 


lst—That the only revenue payable | Mundel, reported in G Sudder Dewauny Ro- 
to Government for an estate is that which ports, Select Cases, p. 281. 


the zemiudar has engaged to pay to Go- 


ry.’ 
ernment. That case which was cited in argument 


before us was decided in the year 1840, 
2nd.—That the zemindars are proprietors i more than a quarter of a century nearer” 
of the soil, (Regulation IL of 1793, Bec- | than the present time to the date of the 
tion 1.) | enactment upon which we are now called 
upon to pat a construction, and when the 

à 3rd. T oa oe a are entitled to! Judges must have had means, atleast ag 
e routs of the lands included in their good as we have at this day, of kuowing 
estates and to distrain for such reuts.; what was the general opinion, if there was 
(Regulations XIX of 1793 and XVII of: any upon the subject. 
103, Sewtions 1 and 2.) 


a 


In that case, the platutiff purchased the 
4th.—That such rents being the property | rights and interests of one Doorga Dass in a 
of the zemindars, and not “ie proper ty of | putnee talook and sued to recover a tank 
Government, are not Goverument revenue, | within that talook. The landin which the 
and cannot be alienated by Government, and. tauk was made was granted in 1217 B. S., 
that the zemindars are not bound to account | before the putuee was created, to the defend- 
fotor pay over to Government any portion | 2263 futher by the zomindar to be held 
of their rents. rent-free, The Judge gavo a decree for tha 
plaintiff upon the ground that no such grant 
It seems to follow— made after the Decennial Settlement could 
stand, but upon appeal to the Sudder Court 
the decree was reversed. 





Ist—That after a permanent settlement 
a grant by a zemindar to hold lands rent- i : 
free, is not a graut to hold free from the} _ Mr. Dick said “ The argument of the 
paymeut of bey enue, Judge as to rent-free grants after the Decena 
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nial Settlement does not apply. That will be 
applicable should the rights 6f the zemiudar 
be sold for arreaes of revenue, but can never 
apply to the case of a purchaser of the more 
rights and interests of the putneedar.” The 
other Judge, Mr. Tucker, said “ Zhe tank 
has been improperly called lakheraj. Jt is 
not lakheraj, for it hgs not been exempted 
as such from the general estate for which 
the zemindar pays revenue to Government, 
The zemindar himself gave a rent-free grant 
of it to the appellaut defendant’s father, and 
subsequently sold“the talook in which it is 
situated in putnee. The respondent has 
succeeded to the rights of the putnee, but 
cannot touch the previous grant to the ap- 
pellant’s father,” 


Here, then, was an express decision not 
based upon the ground that the land granted 


“aves for a tank, nor upon the ground that the 


water of the tank was rent or revenue. It 
wase decided upon general principles appli- 
cable to all rent-free grants made after Ist 
December 1790 and after a permanent 
settlement. 


The role laid down in that case was followed 
by that of Hurree Mohun Doss versus Pran 
Kissen Rae, decided in 1847 and reported in 
the Sudder Decisions for that year, p. 447. 
In that case it was held thata grant rent- 
free of land upon which a tank had been 
dug was good evenas against a purchaser 
for arrears of revenue. If Section 8 Regula- 
tion XLIV of 1798 had required the reserva- 
tion of a rent, the grant would have been in- 
yuid. The decision is an authority that a 
reservation of rent was not necessary. 


The case was decided upon general princi- 
ples, and, no doubt, was correctly decided. 
Section 8 Regulation XLIV of 1793 allows 
grants to be made for long terms or iu per- 
petuity for “other purposes” of a nature simi- 
lar to those particularly described therein; and 
a grant for the digging of a tank was, no 
doubt, a grant for the purpose within the 
meaning of Section 8. There was clearly no- 
thing in that Section which rendered a re- 
servation of rent necessary. The only 
question was whether Section 10 Regulation 
XIX of 1793 had the effect of requiring some 
rent. Leases under Section 8 of Regulation 
XLIV of 1793 were expressly exempted from 
Section 5, and were therefore good asmgainst 
a purchaser for arrears of revenue, unless 
they were rendered void by Section 10s 
The Court held that if was uot lakheraj 
under that Section. s 
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In the case of Baboo Modhnarain Singh 
versus Ameeroonnissa Begum, Sudder Desi- 
sions for 1852, page 967, the plaintiff claimed 
to recover’certain land’ which had been grant- 
ed rent-free by his ancestor. It wascontend- 
ed that the grant was void under- Section 10 
Regulation XIX of 1798. Bat the Court 
held that the plaintiff could not repudiate 
his own act and that of his ancestors. 
That was decided upon a well-known gene- 
ral principle that an heir claiming through 
his ancestors cannot invalidate the grant 
of his ancestors of property which he claims 
by descent from them. 


In the ease No. 1157 of 1854, the plaintiff 
sued for the resumption and assessment of 
certain lands granted rent-free for the purpose 
of digging tanks. The Principal Sudder 
Ameen dismissed the suit upon the ground 
that the grants were good under Section 8 
Regulation XLIV of 1798. The Judge re- 
versed the decision, on the ground that the 
sunnud on which the Inkheraj depended 
wasinvalid. He held that the grant was void 
under Section 10 Regulation XIX of 1793. | 
The Sudder Court held that the decision of 
the Judge was incorrect ; that the case was 
one between laudlord and tenant under Sec- 
tion 8 Regulation XLIV of 1793, and not 
under the Resumption Laws ; and they re- 
manded the case. 


That case was followed by the case No. 
886 of 1857, Sudder Decisions, 1858, page 
968. 

In the face of all these cases, I know not 
how it can be asserted that no one ever 
thought of any other construction than that 
which is contended for. The only case in 
which I find that sucha construction was 
ever put upon the Sec- 
tion is that of Rajah 
Modenarain Singh 
versus Ahmed Ali Khan. 

In that case Ahmed Ali Khan was plaint- | 
iff. He sued to recover possession of cer- 
tain lands given to him by Rajah Mitterjeet 
Singh, the defendant’s ancestor, in 1211 
Hijree, in exchange for a copy of the Koran, 
and from which the defendant Rajah Mode- 
narain Singh, the heir of Rajah Mitterjeet 
Singh, had ousted him, claiming a right sto 
do so under the provisions of Section 10. 
The Principal Sudder Ameen held that the 
grant of the defendant’s ancestor Was valid, 
and that it could not be ignored under Sec- 
tiĝn 10 Regulation XIX of 1798, and he gave 
the plaintiff a decree for possession of the 
land to ke held rent-free. 


Sudder Decisions, 1855, 
page 395, 


# 


b 


have decided.’ 
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The Additional Judge, on 
held that the plaintif was entitled to 
possession upon condition of his paying 
rent for the land, *upon the ground 
that Section 10 Regulation XIX of 1793 
did not sanction the grant of any land made 
after lst December 1790 exempt from the 
payment of revenue. 

On appeal, two of the Judges of the 
Sudder Court, Sir Robert Barlow and Mr. 
Binny Colvin, held that the grant was void 
uader Section 10 Regulation XIX of 1798 ; 


that the decisions of both the Lower Courts 
_ were wrong ; 


g; and that defendant was 
entitled to take possession of the estate, 
notwithstanding the plaintiff had been in 
undisturbed possession under the grant for 
upwards of 50 years; nud they held that 
the plaintiff was not entitled to either a 


` proprietary rightin the land or tos right to 


possession upon paying rent for it. 


Mr. Dick, however, with his usual good 
strong common sense and earnest desire to do 
justice, said—“I concur with the Principal 
Sudder Ameen that the grant is not resumable 
by the Aeirs of the grantor, and that Section 
10 Regulation XIX of 1793 does not apply 
to the case. The law could not intend to 
declare that the party who had made the 
grant could at pleasure resume it, whether 
given for a valuable consideration or not, 
or intend to entitle the heirs of such grantor 
to resume. This would be authorizing such 
persons to repudiate their own acts and the 
acts of their ancestors, Grants of the 
Pature in question, quoad the grantors and 


their heirs, affect not the public revenue. 


They affect merely their own rental. The 
grantor continues himself to pay the re- 
venue, and if he do not, the estate is sold; 
and then the grant becomes null and void. 
The law, Section 10 Regulation XIX of 
1798, was enacted to prevent alienations 
prejudicial to’ the security of the public 
rePenue, wot to enable the heirs of proprie- 
tors (whose ancestors’ acts are theirs) to 
profit by theirown wrong. The proprietors 
aud their successors, who were authorized 
toresume at pleasure, are not those who 
made the grants or their hereditary succes- 
sors. An auction-purchaser can annul all 
grants and aliénations. This the law de- 
clares. All bond fide alienations are bind- 
ing on those who made them and their heirs. 
Lhis justice requires and our precedents 


e 
By that decision the plaintif was deprived 
of lands which he had obtained for œ vabu- 


appeal,” 


able consideration from” the defendant’s 
father, and of which he had held possession 
for 34 years in the life-time of the father 
and 17 in the time of the defendant himself 
after his father’s death. 


The plaintiff’s pleader, Moonshee Ameer 
Ali, cited on behalf of his client the case of 
Pramanick vs. Odeynaran Muudel tð which 
I have referred ; yet fhe Judges did not in 
their judgment refer to that caso or give n 
single reason for holdiug that Section 10 
Regulation XIX “of 1793 was opposed to 
such alienations, notwithst@uding it had been 
expressly decided 15 years previously in the 
ease to which I have just referred and 
which was brought to their notice, that Sec- 
tion 10 did not apply to rent-free grants, 
made by a zemindar after’a Decennial or 
Permanent Settlement. 


They added “but the power of creating ==" 


dependent talooks or granting leases at any 
rent is fully accorded,” and they referred, in 
support of that proposition, to Section 6 
Regulation XLIV of 1793 and to Regula- 
tions V and XVIII of 1812, which do not 
even use the word “rent.” 


This case seems to have been the origin 
of the impression that grants not reserving 
any rent are void, but that grants which re- 
serve a mere nominal rent are valid and 
binding. I cannot hold myself bound 
by such a decision, 


The two Judges, in their judgment, re~ 
ferred in support of their construction of 
Section 10 to the language of the Sudder 
Court in the case of Sheikh Shufaetoollah vs. 
Joy Kissen Mvokerjee, Sudder Decisions fare 
1848, page 462 ; but they appear to have 
entirely misunderstood the passage, 


It is as follows :— 


“In the absence, however, of any such 
“ provision as that of Section 10 Regdlation 
“KIX of 1798, it appears to us that the 
“ Courts of Justice must have held that 
“ grants” (that is grants to hold exempt from 
the payment of revenue) “ made at a period 
“ subsequent to the date of the Permanent 
Settlement are null aud void. It is a nar- 
“ row and contracted view to suppose that 
“the Permanent Settlement consists of 
“nothing more than the obligation on the 
“part of the zemindar to pay a certain 
“ amouat of revenue to the Government, 
“ The Permanent Settlement is a compact by 
@ which the zemindar engages on his part to 
“ pay a fixed amount of revenue to the State, 
‘< and the State, on its part, guarantees to the 
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“ zemindar, by means of its judicial and 
“ fiscal administration, theintegrity of the | . 
“assets from which that revenue is derived, , soe A Re- « heen the intention of the 
“ and which, in fact, constitutes the Govern- | ‘* Legislature to treat the 
“ ment’s own security for the realization of = zemindars as agents or trustees for the 
“dts revenue, ‘The declaration to the ze-: “ Government, and, as such, bound to collect 
“ mindars and other proprietors of land that the Government share of the produce from 
“ the jumma assessed upon their lands is fixed . “ each and every beegah of land within their 
“for ever (Section 3 Regulation I. 1798): “ zemindaree.’’ 
e T p Py baat ee 5 | With all defeyen co, this TE T 
ne n SIX 1793 ers to be in direct opposition to one of the 
BE IOD eter ott fundamental principles of the permanent 
It is clear tha? the fixing of the revenue | settlement, by which the zemindars were 
for ever could not have been held to have;for the first time declared to be the 
carried with it, by implication, a rule that. proprietors of the lands., If the zemin- 
all g’anits by a zemindar not reserving rent, dars were agents or trastees for the Go- 
eto himself should be void as against the; vernment for collecting its share of the pro- 
grantor himself and his heirs ; and that he | duce, they would have been bound to pay 
might consequently sell, and then take jover to Government the collections when 
away from the purchaser, that which he had | made, and they would not have fulfilled their 


1798, says—“ Reading those Regulations to.° 
‘ gether, it seems to have 





séld. 


The suit in that case was to resume and 
assess invalid lakheraj lands, not to recover 
lands which the zemindar or his ancestor 
had sold. The Courf entered fully into the 
whole case, pointed out the distinction be- 
tween grants prior and those subsequent to 
Ist December 1790; and they held that the 
nullum tempus Clause in Section 10 applied 
to such grants, and that the general provi- 
sion as to 12 years in Section 14 of the 
Regulation for the limitation of suits (3 of 
1793) did not apply to a suit for resump- ' 
tion of lands held under invalid lakheraj | 
grants. 

The meaning of the passage referred to 
eia very clear. It eutirely corroborates my ; 
view of the case. It is this,—-that even 
without any express declaration, such as that 
contained in Section 10, grants by unauthor- | 
ized persons alienating the revenue of an 
estate would have been void as against Go- | 
verument and all persons who derived title 
through Government, and that Government 
guaranteed to the zemindar the integrity of 
the assets upon the basis of which the per- 
manent settlement of their estate was 
- made, and that the zemindars should be en- 
iitled to the rents of all lands in respect of 
which they engaged to pay revenue. It did 
not mean that the Government guaranteed to 
the zemindars that they might repudiate 
their own grants or those of their ancestors. 


The dictum in the 2nd Full Bench gase up- | 
held the ruling in Rajah Modenarain’s case. ; 
Mr. Justice Norman, then Officiating ape 
Justice, after referring to the preambles o 


y $ 


agency or trust by collecting n mere nominal 
rent for lands of large value. 


If they were trustees or agenis for Govern- 
ment, and not bound to account for or pay 
over the collections when made, we have the 
anomaly of an agent or irustee bound to col- 
lect that which he is not liable to pay ‘over, 
and for which he is not bound to account. 


The fact is, as soon as an estate was 
permanently settled, the Government became 
entitled fo receive the amount which the 
zemindar agreed to pny as reveuue for the 
estate, and so long as that amount was daly 
paid the Government bad no further interest 
in the lands or the rents ofthem. If thg 
revenue fell into arrear, the Government had 
power to sell the estate free from all leases 
or incumbrances created by the zemindar, 


Mr. Justice Norman proceeds— They 
“(that is, the zemindars) are incapacitated 
‘t from depriving themselves of the right 
“ and obligation of collecting revenue which 
“by Regulation XLIV is declared inalien- 
“able, ze. by the zemindar, wiehout fhe 
“express sanction of Government ; and it 
“ isin accordance with that principle that all 
“grants by zemindars which exempt the 
“ granteos from liability to pay revenue to 
“the zemindar are declared null and void 
“ by Section 10 Regulation XIX of 1793. If, 
therefore, the grant now before the Court 
“ is considered simply as a rent-free grant 
* created by a zemindar since 1790, I should 
“ feel bound to agree with the Court below, 
“pra say that it is null and void.” 

kd 


Iere, agnin, there appears to be a mistake. 


Regulations XIX of 1793 and XLIV of! Regulation XLIV of 1793 did not declare 


+ 
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that the Goverment revenue was inalienable 
*by the zemindars without the express sanction 
of Government. It merely declared that ac- 
cordingeto the ancient and established usages 
of the country, the dues‘of Government from 
the lands were inalienable without the express 
sanction of Government, unless Government 
has transferred its right thereto to an indivi- 
dual fora term orin perpetuity, or fixed 
the public demand upon the whole estate, Se, 
The ancient law, as I shall presently show, 
was subject to the exception expressed by 
ithe words “unless,” &c. above referred to. 


The rule laid down in the 2nd Full 
Bench case is not even confined to leases and 
grants of dependent talooks: it extends to 
grants in fee simple or to what may more 
properly be called grants of the whole pro- 
prietary right in any part of an estate. 


Mr. Justice Trevor says :-— 
“ This instrument is a grantin fee simple 
-“of 22 beegahs of the grantor’s revenue 


“naying estate, to the grantee to be held- 


“by him free of revenue for ever, and the 
“case can in no way be construed as a 
“ lease, for there is no annual return or 
“rent made by the grantee as tenant either 
“in money, labor, or hind. The condition 
“in the grant, if condition it can be called, 
“is only a condition subsequent, and there 
‘ig no contention on the partof the grantor 
“that the grant is liable to be defeated in 
“‘eonsequence of a breach of this condition. 


“ It is simply contended that the grant is 


“of a nature contrary to the public policy, 
“gnd one that by Statute has been declared 
“null and void. Had it been a lease, 
“ however small the rent reserved, tt would 
“have been legal under the terms of 
“ Section 8 Regulation XLIV of 1798, 
“but as itis a grant involving that which 
“the zemindar had no power to grant, viz. 
“the Government portion of the produce of 
“the land, granted in perpetuity it is 
“altogether, it seems to me, illegal and 
“contrari to the policy of the law as laid 
“down in the Regulations.” 


He then refers to the recital in Regulation 
XIX of 1793 as declaratory of what the 
common law of the country was, and says, 
“ Section 10 of that Regulation, in, further- 
“ance of this view of the common law of 
“the country, declares that all grants for 
“ holding lands exempt from the payment 
“of revenue made by a zemindar since the 
“ lst' December 1790 are null und void y 
“and that no length of possession shafl be 
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"grant, either with regard, to the property 


“in the soil, or the rents of it.’’ 


Although Mr. Justice Trevor speaks of 
the grant asa grant to hold revenue free, 
it was in its terms, and as I consider in sub- 
stance and reality, merely a grant to hold 
free from the payment of rent to the zemin- 
dar or his heirs. 


There is a slight difference in the terms of 
the grant as stated by the Officiating Chief 
Justice, and as stated by Mr. Justice Trevor. 
That possibly aro$e from the translation. 

o 

It was in substance a grant of land to the 
grantee and his heirs for ever for digging a 
tank for the benefit of the villagers. * The 


concluding words of the grant, as stated by | 


the Officiating Chief Justice, are— Fon will 
dig a tank in this land and make a re- 
servotr of water; we shall have no right in 
the land. Beiog vested with the right theré- 
in and bringing if uuder your possession and 
seisin, you will continue to distribute water. 
You will stock the tank with fish,’ plant on 
the raised and low banks thereof mangoe 
trees, &c., and enjoy the same down to your 
son's son, und 80 on in succession; no rent 
shall have to be paid for the land. Should 
we or any of our heirs ever prefer any 
claim to this, the claim will be void.” 


In Mr. Justice Trevor’s statement of the 
suanud, it appears that the land granted 
was a piece of marshy ground for which no 
rent was paid at the time of the grant. The 
grantor declared that after the grant, he 
would have no right to the land, and that 
the grantee and his heirs 
possession in his own right from generation 
to generation, and then it is said no rent 
for the land will be charged, &e. 


The grant, therefore, appears to have been 
a grant, as Mr. Justice Trevor calls it, in fee 
simple, or, more properly, to uso the words 
ofthe Regulations when speaking of lands 
in the mofussil, to which the English law 
does not apply, agrant of the whole of the 
zemindar’s proprietary rights in that part 
of his estate without reserving any re- 
version or any rent or condition, In short, 
the grantor parted absolutely with all his 
interest in the land which was the subject 
of the grant, 


T should have thought it clear that Sec- 
tion 10 had nothing to do with such a 
grant; that the grant was not within the 
spirit of the law ; and, most certainly, that 


“considered to give validity to any such | if was not within the letter of it, 
` è bad a 7 


* 
a 


* 
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Mr. Justice Trevor, however, treats the 
grant ¢s within the letter as well as the 
spirit, He says:—It may be said that the 
‘orant in this case, hough against the 
“ letter, is not against the spirit of Section 
“10, which prohibits only improvident 
“grants,” &c. It was certainly to my mind 
not within either the letter or spirit of 
the laty. Š 


He then quotes the words of Mr. Dick 
in Rajah Modenarain’s case: “ Grants of the 
“ nature in question guoad the grantors and 
“ their heirs, affgct not the public revenue, 
“ They affect merely their own rental. The 
‘t grantor continues himself to pay the re- 
“venue, and if he do not, the estate is sold, 
“and then the grant becomes null and 
“void” ; and he proceeds thus: ‘“ This is 
“no doubt in the main true; and at the 
‘“deeennial settlement the Legislature 
might, had it chosen, have relied on the 
“ sale law to remedy any improvident act 
“ done by the zemindars, and restore estates 
“ to their original state. But it considered 
“ prevention better than cure, and, with the 
“ former object, keeping in view the common 
“law of the country and the probable im- 
“ providence and weakness of the zemindars 
“tt had then created, it enacted Regulation 
“XIX of 1793, and thereby declared that 
‘all grants of the nature of that before us 
“are null and void, and that no lapse of 
‘« time shall cure them. It follows that as 
“they are null and void in their inception, 
“they can be resumed even by the grantor 
« or his heirs at pleasure.” 


If this view of the law were correct, 
fhere would have been no necessity to pass 
Regulation XLIV of 1793. But Regula- 
tion XIX of 1793 had nothing to do with 
the improvidence of the zemindars. 


It was passed, as shown by its title and 
preamble, with -reference to alienations of 
the revenue payable to Government. On 
the other hand, Regulation XLIV of 1793 
had nothing to do with alienations of the 
public revenue, but had reference only to 
grants of leases or dependent talocks by the 
zemindars. 


It is beyond doubt that Regulation 
XLIV of 1793 had no reference to grants 
in fee simple, as they are called by Mr. 
Justice Trevor, or grants which passed the 
whole proprietary rights of a zemindar in 
the whole or in any particular portion of his 
estate. Such grants were expressly provided 
for by Regulation I of 1793, Sections °9 
and 10, ; 
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The whole Code ôf 1793 yas passed on, 
the same day, the Ist May 1793. All the 
Regulations must be studied together and read 
asa whole. It is not safe or proper to take 
one enactment here and another enactment 
there, and to interpret them witout refer- 
ence to the whole Code. But it is not 
because the Code must:be taken and studied 
as one entire system that the preamble of 
one Regulation of the Code is to be read as 
explanatory of the meaning and intention of 
a Section in another Regulation. This is - 
what was done in substance by one or more 
of the Judges in the 2nd Full Bench decision. 
They construed Section 10 of Regulation 
XIX of 1793 with reference to the preamble 
of Regulation XLIV of 1793, and not with 
reference to its own preamble. Such a 
mode of construing Regulation XIX is not 
only at variance with every sound principle 
of construction, but is in direct opposition to ` 
the rule laid down in Regulation XLI of 
1793, which enacted, amongst other things, 
that every Regulation should have a title 
expressing the subject of it, and also a 
preamble stating the reasons for enacting it, 
in order that individuals might be able to 
make themselves acquainted with the laws, 
and that Courts of Justice might be able to 
apply the Regulations according to their 
true intent and import (see the preamble 
and Sections 4 and 5, Regulation XLI 
of 1793). 


Regulation KIX of 1793 and Regulatiou 
XLIV of 1793, and every one of the 48 
Regulations which were passed on the 
same day, had its own separate -title and 
preamble. 


When Regulation XIX of 1793 and 
Regulation XLIV of 1793 each had its own 
title expressing the subject of it, and a 
preamble stating-the reasons for enacting it, 
ns required by Regulation XLI of 1793, 
Sections 4 and 5, it is only reasonable to 
suppose that those Regulations respectively 
contained all the provisions which the 
Legislature deemed necessary with reference 
to the particular subjects treated of in their 
respective titles and preambles. Yet the 
preamble of Regulation XLIV, which alone 
speaks of the contemplated improvidepce 
of the zemindars and of the necessity of 
protecting their heirs against it, is taken to 
explain the meaning of Section 10 Regula- 
tion XIX, which was passed to facilitate 
gie recovery of the publie dues from lands 
held exempted from the payment of revenue 
to’ Government under invalid grants, -as 
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swell as to prevent similar alienations from 


being thereafter made tothe prejudice of 


the security of the public revenue. 


If the Legislature Shitended to prevent 
ta- 
looks or leases at inadequate rents and to 
own grants as 
nullities, if they did not reserve at least 


zemindarse from granting dependent 
_ allow them to treat. their 


a nominal rent, I should have imagined that, 


independently of the rules laid down in Regu- 
lation XLI of 1798, common fairness with 
regard to those who were to be bound by 
the law and who had to regulate their deal- 
ings according to its provisions, would have 
induced the Legislature to express that in- 
tention in clear aid unxmbiguous language, 
especially when any violation of the law was 
to be attended with such serious consequences 
to unsuspecting purchasers: and I should 
have expected to find that language in Re- 
gulation XLIV, and uot in Regulation XIX 


of 1793, which related to an entirely difer- 
ent subject. 


The zemindars, and those who purchased 
from them, had clenr aud express notice by 
Regulation XLIV that, with certain excep- 
tions, no grants by zemindars of dependent 
talooks or leases for periods exceeding 10 
years would be valid; and no grant by a 
zemindar of any part of his estate, whether 
on a term exceeding 10 years or not, would 
be binding on a purchaser at a sale for 


arrears of revenue. Having that notice, it 
was for them to regulate their dealings 
accordingly. 


*Bat who, without the Hight of modern 
construction, could, on reading Regulation 
XLIV of 1793, have imagined that there 
was a Section in another Regulation, XIX 
of 1793, passed with an entirely different 
object, which rendered a purchaser of a 
rent-free lease or depeudent talook, or even 
of an estate in fee simple, liable to be treated 
as 9 trespasser by the vendor or his heirs, 
an? turin out of possession after any 
length of possession under his purchase ? 


Mr. Justice Trevor, in the 2nd Full 
Bench, after showing that the grant was 
an alienation of part of r revenue-paying 
esinte, goes on to say :—“ Allenatious after 
“the Ist December were ipso facto null and 
‘void; they were unauthorized alienations by 


“the zemindar of the Government portion of 
“ the produce, as well us alienations of his 
“ own shure, and were opposed to the com- 


“ mon law of the country, by which a pgrtion® 


“ofthe produce of every beegah af land 
As, moreover, | “ded estate was charged at the time of the 


“ belonged to Government, 
* 
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“the Government demand on estates had 
“ become fixed stn perpetutity, it became of 
“ the greatest moment to prevent, as fur as 

“ possible, the decrease of the securit yY of 
“the revenue,—and hence the power whick 
“twas given to the zemindars, enabling then: 
‘at once, without recourse to the Courts, 
“ to dispossess the grantee and assess the 
“vents after any "lapse of time. The 
“ grantee, in short, was considered as a 
“ trespasser, who had and eould have xno 
“ rights in the eye of the law. It follows 
thas Reguintion XIX of 1793 placed the 
‘€ possessors of grants subsequent to Decem- 
“ber 1790 in a very different position from 
“ that which they held before the passing of 
“ that Act.” 


2 + bd 
In the same case, Mr. Justice Loch also 
seems to have considered that upon the per- 


manent settlement the zemindars continucd z 


to collect as revenue the Government's shate 
of the produce, and he also relied upon the 
ancient common law of the country. He sifys : 
“Tt has been asked why, if a zemindar ig 
‘able, as unquestionably he is by law, to 
“ alienate any part of his estate by sale or 
“gift, he should be unable to create a rent- 
“ free tenure. That, as he can give a per- 
“ petua! lease ata quit rent, there can be no 
‘ good reuson why he should not be able to 
“ forego his rent altogether, for 1f a rent-free 
‘grant be said to be injurious to the estate, 
“a perpetual lease on a quit rent, which the 
“taw allows him to make, might be equally 
‘injurious, 

“The reason why such rent-free grants 
“cannot be made, is that they are eutirel 
“opposed to the theory of the permanent® 
tt settlement ; and it is very remarkable how 
“onnrded the law has been on the subject; 
“for while it allows the zemindar to give a 
‘lease in perpetuity, it never sanctions such 
‘an alienation as a takheraj or rent-free 
“grant; and the reason is obvious whea the 
principle of the permanent settlement is 
“ considered, which is clearly laid down in 
“the preamble of Revulation XIX of 1793.” 
After reading that preamble, he says :—* It is 
‘obvious that if a zemindar grauts lands to 
“any one free of rent, he not only alienates 
“that portion of the assessment on each 
“ beegah of the land which the law permits 
“him to appropriate, but he also gives up 
“that portion which is the Government 
“vrevenug, and thereby does a serious injury 
“to the assets of the estate. Ife relin- 
‘“quishes the quota of the revenue with 
which each beegah of a permanently sel- 
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“ settlement, and it is no answer to say that 
“the whole estate is linble for the revenue, 
‘for it is not oyly that the integral estate 
‘is hable for the whole revenue assessed 
“upon it, bu each beegah of land is respon- 
“sible for its own quota of that revenue.” 
In another part of his judgment, he says: 
“The teason why such rent-free grants can- 
“not be made is that they are entirely 
“opposed to the theory of the permaneut 
“ settlement.” 


; e 

The argument that after a permanent sot- 
tlement the zemifdars, when they collected 
the rents of their estate, were collecting the 
Government’s share of the produce of each 
beegah, as well as their own, appears to me 
eto be founded upon a fiction and based upon 
an erroneous view of the object and intent of 
the permanent settlement. In my opinion, 


“= itis a mistake to suppose that, after a perma- 


nent settlement, the Government continued 
to be entitled to a share of the produce of 
every beegah of land in the settled estate in 
addition to the amount which the zemindar 
engaged to pay as revenue. It is an error 
to suppose that the Government was, accord- 
ing to the ancient law, entitled under all cir- 
cumstances, and without any exception, to a 
certain proportion of the produce of every 
beegah of Jand in cultivation. 


In stating what the ancient law was, the 
Legislature very clearly pointed out that it 
was subject to au exception, 


The law is defined as follows :—“ By the 
“ancient law of the country, the ruling 
a% power is entitled to a certain proportion of 
“ the produce of every beegah of land de- 
“ mandable in money or kind according to 
“ local custom.” 


The exception is pointed ont in the follow- 
ing words :—“ Unless it transfers tts right 
“ thereto for a term or in perpetuity, or 
“ limits the public demand upon the whole 
“of the lands belonging to an individual, 
“leaving him to appropriate to his own use 
“ the difference between the value, of such 
“proportion of the produce and the sum 
“ payable to the public, so long as he conti- 
“ nues to discharge the latter.” 


In construing the Regulations we must 


must understand them to mean That, as soon 
ag such a transfer should be made, or the 
public demand upon an individual shguld be 
limited in perpetuity*under the operation of 
the laws which they were then enacting, the 
Government would cense to be entitled to 
the proportion of the produce of every 
beegah to which they would have had a 
right under the ancient law of the country. 
When a zemindar entered into a temporary 
engagement to phy a certain sum as revenua 
for the whole of an estate which belonged 
to him, and the Government limited the 
public demand upon the whole of the lands 
in that estate to the sum which the zemindar 
agreed to pay as revenue, the Government, 
according to the lnw as defined in the Regu- 
lation, ceased during the term of the settle- 
ment to be entitled to a profortion of the 
produce of every beegah of land in the 
estate. ‘The public demand upon the whole 
of the lands in the settled estate was limited 
to the sum which the zemindar engaged to 
pay as revenue, and he was left to appro- 
priate to his own use the difference between 
the value of that proportion of the produce 
to which the Government would have been 
entitled if the settlement had not been made, 
and the sum payable by the zemindar as re- 
venuo under his engagement. In short, so 
long as he continued to pay the sum which 
he engaged to pay as revenue, he was to be 
at liberty, during the period for which the 
settlement was made, to appropriate to his 
own use the whole of the assets or rents of 
the estate, and, in so doing, to appropriate to 
his own use the difference between the value 
of the Government’s proportion of the pro- 
duce, that is, the rents payable to the occu- 
piers, and the amount which at the time of 
the setilement he engaged to pay as revenue. 
It seems to be a forced construction to hold 
that the Government continued entitled to 
its own proportion of the produce, or any 
part of it, when the zemindars were expregsly 
authorized to appropriate to then"own use 
the whole difference between the value of 
such proportion and the revenue which they 
agreed to pay permanently in lieu of it, 


The revenue settlement seems to have been 


| trented, so long as it continued, asa compo- 


sition entered into by the zemindars for she 


take the law as it was defined by the Legisla- ‘revenue of the estate ; and when the term 
ture with reference to the enactments for which the settlement, if temporary, was 
which they founded upon it ; and when they ‘made expired, the Government again be- 
introduced into that definition an exception j came entitled to its proportion of the pro- 
in the cage of a transfer in perpetuity, or ef. duce ef each beegah of land in cultivation, 
the limitation of the public demand upon the tof which an estimate was made before a 
whole of the lands of an individual, Wwe , fresh sealttement was entered into, 
. o 
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That wasethe case under the old law, | 
and then the zemindars were not entitled to | 
enter into any engagements with their de- 
pendent talookdars, under-farmers, or ryots | 
for any peziod beyond the term of their own 
engagement with the Government (Regu- 
lation XLIV of 1793, Section 1). 


When, however, a permanent settlement 
was entered into, the Government eeased 
to be entitled to anything beyond the 
amount which the zemiudars contracted to 
pay as revenue, and the zemindars accord- 
ing to a solemn declaration became the pro- 
prietors of the lands. The property in the soil 
was vested in them, aud they were at liberty 
“to transfer by s@le, gift, or otherwise their 
proprietary rights in the whole or any 
portion of their respective estates” (Regula- | 
tion I of 1793, Section 9), and to let their 
lands in whatever manner they might think, 
proper subject to the restrictiousin Regulation 
VIII of 1793 (see Section 52 of that Regu- 
lation). ‘They were also authorized to grant 
dependent talooks (see Section 6 of Regu- | 
lation XLIV of 1793), and to distrain for 
the rents due from their tenants (Regalation ! 
XVII of 1798, Section 2.) They were, | 
however, expressly restrained at the time | 
from granting leases or talooks for any period , 
exceeding 10 years except for the pur- 
poses mentioned in Section 8 Rugulation | 
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XLIV of 1793, for which they were allowed 
io make grants in perpetuity ; aud all leases 
and grants with a few exceptions, such as 
those made for the purposes mentioned in 
Section 8 Regulation XLIV of 1793, were, 
in the event of a sale for arrears of reveuue, 
to stand cancelled from the day of sale. 


Section 6 of Regulation VIII of 1793 and 
Section 2 of Regulation XVII of 1798 
show very clearly that the Legislature did | 
not consider that the zemindars, after a 
permanent settlement, when collecting the 
rents of their estates, would be collecting 
puSlic rewenue from their dependent talook- 
dars, farmers, and ryots, or that such talook- 
dars, farmers, and ryots, would be paying 
to Government through the zemiudars the 
share of the produce to which under the 
ancient law the Government would have 
been entitled if a settlement had not been 
made ; for what was the use of declaring that 
the talookdars specified in Section 6 Regu- 
lation VIII of 1793, viz. those who by 
virtue of an express stipulation in their 
sunuuds or title deeds then paid their revenge 
through the zemindar, should conti€ue to 
pay their revenue through him, if it was 


———— 
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contemplated or intended at that time that 
every dependent talookdar or ryot'or occu- 
pier of land who should pay rent to the 
zemindar should be deemed to be paying to 
Government through the zemindar the Gov- 
ernment’s share of the produce of the 
land, 


Moreover, the kists or iustalmants of 
revenue payable by thë zemiudar to Govern- 
ment were not necessarily due at the same 
time as the instalments of rent payable to 
them. By Section 64 Regulation VIIT of 
1793, which was passed efor the benefit of 
the under-farmers and ryots, the gemin- 
dars were required to adjust the instalments 
of the rents receivable by them frame their 
under-renters and ryots according to the 
time of their reaping and selling the prot 
duce. 


In the present case, the grantor in some 
of the grants was not a zemindar butta 
mocurrureedar ; and the question is whe- 
ther his heir can resume lands granted by 
him rent-free though he pays rent to the 
zemindar, and the zeinindar pays revenue to 
Government, 


It follows from what I have already stat- 
ed that, in my opinion, the heir caunot 
resume the lands. 


If a grant rent-free by a zemindar who 
pays revenue to Government is not a grant 
to hold exempt from the payment of re- 
venue, it follows that a grant made by a 
tenant of the zemindar to an under-tenant 
rent-free, would not bea grant to hold ex- 
empt from the payment of revenue. But 
some of my late honorable colleagues havee 
expressed an opinion that rent-free grants 
by mocurrureedars, as well aa rent-free 
grauts by zomindars, are grants to hold ex- 
empt from the payment of revenue, 


Upon this subject Mr. Justice Trevor says : 
“ The plaintiff in this ease is a mourosee ijar- 
“dar, or a person who holds the estate in 
“farm of the proprietor. He is, therefore, 
“under Section 10 of Regulation XIX of 
1798 authorized and required to collect the 
“rent for the lands at the rate of the Per- 
“gnunah and to dispossess the grantee,” 
(that is the grantee who purchased from his 
ancestor) “of the proprietary right in the 
"t laud”? &a, 

Mr. Justice Campbell also says: ‘ The 
“ word revenue being in my view used in 
“the sense of the &hiraj payable by the 
Sryot or cultivator, it seems to me to be 
“quite immaterial whether the plaintif is 
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‘the zemindar of the assignee of the ze- ' same rents from him as the former proprietor 
“mindar of the Ist, 2ud, 8rd,or 10th degree | could have done if the grant had not been 
“of sub-infeudation. The suit may, I con- | made. 


$ sider, be maihtained by auy person en-, If the decision ofthe Sudder Court in 
titled to yeceive the khiraj. | Rajah Modhnarain’s case and the principles 
But if there are sub-infeudations, as they ‘laid down in the 2ud Full Bench case aud 
are called, or rather 10 dependent talooks in the case of Sonatun Ghose and others 
or leases intervening between the zemindar , verses Abdool Furrar are correct, that the 
and the cultivator, efich of the talookdars| grantor of a rent-free tenure and his heirs 
collects rent from the holder of the tenure | can, under Section 10 of Regulation XIX of 
next below him, and it is only the last who.1798 treat the grantor as a trespasser and 
receives rent or a share ôf the produce of | turn him out of possession, the grantor and 
the soil from the actual cultivator. his heirs will have a greater power as 
The mere argument that the rents pay- against a purchaser of lands for which no 
able by each of the various under-tenants to f "82t is reserved, than a purchaser for arrears 
the landholders under whom they respect- | 9 revenue would have under Section 3 
ively hold is revenue seems to me to bea! Regulation XLIV of 17938. 
strong argument against the correctness a It appears to me to be a great anomaly 
the doctrine, that after a permanent settle- ! that a grantor should have a greater power 
_. Ment all rent is revenue within the mean- ‘against the grantee to whom he has sold 
ing of Section 10 Regulation XIX of 1793. , lauds rent-free than a purchaser at a sale for 


Ip Rajah Modhnafain’s case it was held Te#"s of revenue who claims through the 
that the grantor could treat the grantor ag j @0Vernment adversely to the grantor. 
a trespasser and turn him out of posssession, It is a general principle of law that a man 
and the Sudder Court went to the extent | shall not avoid his own grant, aud another 
of reversing the decision of the Zillah; that an heir is bound by the acts of his 
Judge, because he held that the grantee: ancestor in respect of lands which he in- 
to whom the rent-free grant was made was | herits from him. 


entitled to retain possession of the lands] ‘Those principles are founded upon justice 
upon condition of his paying rent for them: and common sense, for law is intended to 
at the pergunnah rate. ' suppress fraud, not to encourage it. 

In the Full Bench case of Sonatun Ghose; Yy the ease to which I have just referred, 
versus Abdool Furrar, 2 Weekly Reporter, ! Ranee Shurnomoye versus Rajah Suttis 
Çivit Rulings, 92, Mr. Justice Trevor says : ;Chunder in the Privy Council, reported 
a Che grantee in short was considered a` in 10 Moore’s Indian Appeals, 123, and alsq 

trespasser who could have uo rights in} in 2 Weekly Reporter, Privy Council cases, 
“the eye of the law.” 18, the rule by which a Bishop was not al- 

Mr. Justice Norman, then officiating is lowed to invalidate his own grant under the 
Chief Justice, says: “ Section 10 of Regula- disabling Statute, 1 Eliza. Cap. 19, was re- 
“tion XIX of 1793 authorized the zemin- | ferred to for the purpose of illustrating a 

general principle of construction. The rule 


“dars to resume, or in other words to retake Sid r A A elses 4h 
t possession, without a suit.” id not direct y govern the case bdelore Q 


Privy Council, for the question there was 

Mr. Justice Sumbhoonath Pundit says :| whether a purchaser for arrears of revenge 
“The law could not provide rules for any having a right to treat a zemindar’s engage- 
“thing less than the power it had given | ment with a dependent talookdar as cancelled 
“viz, that of ousting the lakherajdar, and under the provisions of Section 5 Regulation 
“so no provision was made for any other VIIE of 1793, could treat the talookdar as a 
“limited mode of exercising that power | trespasser and turn him out of possession, or 
“ which the landlord may find it expedient! merely enhance his rent to a fair rate. 
“ to adopt.” There was no. doubt as to whether the 
auction purchaser could treatthe engage- 


Zt oven however, held by the Judicial i ment under which the talookdar held as 
Committee that a purchaser at a sale for ar- cancelled. 


rears of revenue could not, under Sèction 5: 

Regulation XLIV of 1793, treat a talookdar; But the principle referred toin the case 

as a trespasser and turn him out of possef : in the Privy Council is peculiarly applicable 

sion, but that he could only recover the j to the present case, in which the qaestion is, 
. s 
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whether a zemindar can treat his own grant 
as void, or whether an heir can avoid a grant 
made by his ancestor. 


° 

The following remarks of Lord Justice 
Turner, fo delivering the opinion of the 
Judicial Committee, are so pertinent to the 
present case that I need not offer any apolo- 
gy for quoting them :—‘‘ English lawyers 
“ are familiar with the principle of construc- 
“ tion applied as early ag the time of Lord 
* Coke (see Ist Inst. 45) to the disabling 
“ Statute of lst Eliza. Cap. 19, Section 5, and 
“in several modern reported cases between 
“landlord and tenant on clauses of forfei- 
“ture in leases. Words which make a 
“Bishop’s grant ‘utterly void and of none 
“effect to all intents, constructions, and 
“purposes, have been held not to prevent 
“the grant from being good and binding on 
“the grantor and in some cases ¢onfirmable 
“by the successor; and so a proviso ina 
“lease that it should be void altogether in 
“case the tenant should neglect to do a 
“certain act, has been held only to make it 
“voidable at the option of the landlord. 
“ Their Lordships do not cite these as author- 
“ities governing this case, but mention 
“them only as illustrating a general prin- 
“ ciple of construction which for its justice, 
“reasonableness, and convenience, must be 
“ considered of universal application. In the 
‘present case, the object of the Government 
“ was that the jumma should be duly paid, 
“and that the means of paying it should not 
“be withdrawn by the improvident grants 
“eof the zemindars who had made default, 
“but cases of default might often arise 
“where no improvident grant had been 
‘“ made, where the talookdars and the ryots 
“ held at: proper rents, and the default was 
“owing to extravagance, mismanagement, 
“or other causes,—in such cases the Go- 
“vernment cannot be supposed to have in- 
* tended a wanton and unjust disturbance of 
“ veated interests.” l 

Itis to be observed that.the principles 
laid down in the 2nd Fall Bench case apply 
not only to rent-free grants of dependent 
tnlooks and leases, but also to grants by 
a zemindar of his whole proprietary rights 
in a portion of an estate, ‘This, if possible, 
carrfes the doctrine to a more dangerous 
extent than if it were confined to leases 
and independent talooks, 

Mr. Justice Trevor says :—* This instru- 
“ ment is a grant in fee simple of 22 beegahs, 
“ of the grantor’s revenue paying estdte to 
“ the grantee to be held by him free of 
“revenue fog ever; and it can in mo way 

* ° 


“ be construed as a lense, for there is no 
“annual return of rent made by the grantee 
“ as tenant, either in labor, money, or kind,” 
&e. ““ Had it been a lease, however small 
“ the rent reserved, it would have been legal 
‘under the terms of Section 8 of Regulation 
“ XLIV of 1793; but as it is a grant in- 
“volving that which the zemindar lfd not 
‘ the power to grant, viz., the Government 
“ portion of the produce of the land granted 
“ in perpetuity, it is altogether, as it seems 
“to me, illegal ‘and contrary to the policy 
“of the law as laid down in Regulation 
“ XIX of 1793.” 


The grant, no doubt, conveyed all the 
grantor’s interest in the estate to the granteo 
and his heirs for ever, and is, what we should. 
callin English law, a grant in fee simple, 
and what T should call, in the words of Sec- 


‘tion 9 of Regulation I of 1793, a grant of 


the zemindar’s proprietary rights in a portion 
of his estate. It matters not whether the 
orant was fora large or a small portion of 
the estate, for half the zemindareg, or for the 
whole or part of a village or mehal. The 
zemiodar retained no right or interest, re- 
versionary or otherwise, in the land groufed, 
and he reserved no rent for it. Mr. Justice 
Trevor treats if as a grant in fee simple 
without auy reservation of rent. Such a 
grant cénveys all the proprietor’s rights in 
the.land. 


If the grant of the 22 beegahs of land 
for a tank rent-free was a grant of the Go- 
vernment’s portion of the produce of the land 
orauted, and therefore void, and the granteo 
was a trespasser because the grant did nof 
reserve a rent, a similar grant by a zemindar 
of the greater part of his zemindaree or of 
a whole village or mebal to a man and his 
heirs for ever, without reserving a rent, 
would be void, and the grantee might be 
treated as a trespasser and turned out of pos- 
session even though he might have paid a 
large sum as purchase money for the grant. 


A grant in fee simple or a grant of a ze- 
mindar’s proprietary rights in a particular 
part of his zemindaree-or in a particular vil- 
lage -or mehal to a purehaser and his heirs 
for ever, does not usually reserve a rent or 
condition. 


A mortgage by a zemindar of his whole 
proprietary rights in a portion of his estate 
by conditional sale would not reserve a 
rett. When foreclosed the conditional sale 
becomes absolute, but still it has only 
the'effect of an absolute grant or transfer by 
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» the zemindar of his proprietary rights in 2 


portion of his estate without*any reservation 
of rent. š 


Sections 9 and 10 Regulation I of 1793 
provide that the grantee in such a case is 
entitled to have the revenue apportioned and 
to hold the lands included in his grant as a 
separate estate subject*to only that portion 
of the revenue which may be assessed upon 
it under the provisions of Section 10. But 
if the grant is void under Section 10 Regu- 
lation XIX of 1793, because no rent is re- 
served, the zemindar or his heirs may inter- 
cept the grantee, and, before he can obtain a 
butwarra or get the portion of the estate 
which has been conveyed to him, converted 
“into a separate estate, may treat him as a 
trespasser, and turn him out of possession 
and resume the lauds which he or bis ances- 


™ ter had sold. 


Besides, if the grant, as held by Mr, 
Justice Trevor,.is null and void under Sec- 
tion 10 Regulation XIX of 1793, the Go- 
vernment officers could not legally give effect 
to it by carrying out the provisions of Section 
10 Regulation I of 1793 in respect of the 
lands included in it. It is clear that the 
Legislature never contemplated that such 
grants would be void if made rent-free. 
There could be no reason why a man, who 
purchases the whole interest or proprietary 
right in a particular mehal or other portion 
of an estate, or obtains a grant, as Mr. Jus- 
tice Trevor calls it, in fee simple, should pay 
rent to the zemindar as well as-his portion 


af the Government revenue to be assessed 


upon the lands conveyed to him. 


If that part of the zemindaree which is 
sold to him is liable to have its own portion 
of the revenue assessed, what necessity can 
there be for any reservation of rent to the 
zemindar who parts with all his interest in 
it? There cannot be any greater necessity 
for the reservation of rent to a zemindar who 
sells all his proprietary rights in one-half of 
his zemindaree, than there is for a reserva- 
tion of rent by a zemindar who” sells- his 
whole interest. K 


Regulation XLIV of 1793 does not apply 
to grants of proprietary rights, but only to 
dependent talooks and leases. It has no re- 
ference to grants in “ fee simple,” or, as they 
may be more properly designated in the 
Mofussil, grants of the whole of a zemindar’s 

_rights and interests ia a part of his estate. 


No one will, I think, after reflection and a 
careful consideration of Regulation I.” of 
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1793, Sections 9 and 10, holf that such ® 
grants are void under Section 10 Regulation 
XIX of. 1793 if no rent is reserved,to the 
grantor, F ; 

It is clear that Clause 3 Sectio 10 Regue 
tion I of 1793, which has been referred to 
by Mr. Justice Norman, does not require a 
rent to be reserved to the zemindar upon 
the grant of his proprietary rights in the 
whole or in a portion-ef his estate. It merely 
contains directions as to the apportionment 
of the Government revenue when an estate 
is divided into two or more distinct portions. 
The Section has nothing to do with the re- 
servation of rent upon the grant of a depend- 
ent talook or lease which, by the express 
terms of Clause 10 Regulation I of 1793 
Art. IX, is excluded from the provisions of 
that Clause. 


Another theory as regards the effect of 
Section 10 Regulation XIX of 1793 has 
been propounded. 


Mr, Justice Norman says :—‘ If the ze- 
“ mindarees could have been immediately split 
“up and sub-divided, and large portions of 
“ them disannexed from the parent estates by 
“yent-free grants without notice to the 
«“ Government, the security of the Govern- 
* ment revenue would have been enormously 
‘“imperilled. It may be said that if the 
‘ gemindar made default, the whole estate 
‘might be sold, and the grantees of the 
« zemindar would have no title ss against 
the suction-purchaser. If such grants 
«had been permitted, it is by no means clear 
‘ that zemindarces, if sold, would have refl- 
‘ized prices sufficient to cover arrears. 
«There would have been great risk that 
«ihe boundaries of zemindarees would have 
“become confounded, and that, in almost 
“ every case, a purchaser at asale for arrears 
‘ of revenue would buy little more than a crop 
‘¢ of law suits.” . 


Bat n grant of a dependent talook or Igase, 
whether a rent is reserved or nòt, does not 
disanuex the lands included in -it from the 
parent estate, The lands still remain a part. 
of the estate liable for the revenue reserved 
for the estate and to be sold with.the re- 
mainder of the estate for any arrears of such 
revenue, aud, when sold, the lease or tolook 
stood cancelled by virtue of Section 5 of 
Regulation XLIV of 1793. I cannot see 
what interest the Government could have in 
gompelling the zemindar to reserve a rent ; 
or how, if they had such an interest, it could 
be protected by compelling the reservation 
of a mere nominal rent. 

os ON 


e 
e 


1868. | Civil 


THE WEEKLY REPORTER. 


Rulings. 583 





* As to thetisk of confounding the bound- 
aries of the zemindarees, I am af a loss to 
understand how the reservation of a nominal, 
or even of a substantial*rent would prevent 
such risk. Even if it would have done so, 
surely some better contrivance than that of 
encouraging fraud and allowing the grantor 
or his heirs to commit the injustice of re- 
pudiating his own grant might have been 
devised for that purpose, 


It has been said by one of my honorable 
colleagues that “ we are bound to administer 
“the policy of the law if we can discover 
“it,” and he arrives at the conclusion 
that the whole policy of our revenue legisla- 
tion is against the creation of rent-free 
grants. 


With all respect for that opinion, the 
doctrine of administering the policy of a 
law appears to me one of “the most dangerous 
that I ever heard propounded as a rule of 
construction. 


We are bound to administer the law as we 
find it laid down, and not what we may 
imagine to have been the policy of the law 
makers. We ought not to deprive a mun of 
lands which he has purchased and of which 
-he and his ancestors have been in undisturb- 
ed possession for nearly half a century by 
administering the policy of a law or of a 
system of legislation which is not.expressed 
by the law makers. 

The policy of our revenue legislation is 
to secure the revenue, I trust that it is 
n8t to be carried out without regard to 
justice. 


Who isto be the judge of what grants | | 


are, and what are not, agaiust the policy 
of our revenue legislation ? 


Is it to depend upon the opinion of each 
individual judge, or ouly upon the declared 
intentions of the Legislature ? 


It waS™admitted by one of the learned 
Judges, who delivered 
judgment in the 2nd 
Full Bench case in 
1865, that it might appear unjust and in- 
equitable that any person should have a 
right to take advantage of his own wrong, 
and ‘that grants made for consideration 
should be resumable by the party making 
them. But he added; “ Perhaps the policy 
“ which dictated the law preferred to pro- 
“ tect the rights of the Government guith® 
“ out any regard to the hardship or injustice 
“ noticed above. n 


2 Weekly Reporter, 
Civil Rulings, page 22. _ 
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What man’s property will be safedf such 


rules of construction be adopted ? 


Who is to decide whether it is against 
the policy of the Revenue Laws to allow a 
man for a valuable consideration to grant 
a lease at a nominal rent, and to repudiate 
all leases or grants which he himself has 
made if they are rept-free. Upon’ this 
point,- various opinions are entertained by 
different Judges. For my own part, I hold 
that it was not against the policy of the 
Revenue Laws or’ of the Permanent See 
ment to allow a zemindar to®avoid his oy 
or his ancestors’ rent-free grants. If 
Legislature has declared that all rent-free 
grants are void, we must administer the law 
as we find it, however much we may reject. 
itand disapprove of the policy. 


But the real question is whether, when 
the Legislature used the word “ revenue.” 
they meant “rent,” or meant only that which 
they expressed. 


Mr. Loch in his judgmentin the 2ud Full 
Bench casa says:— ` 


“The preamble (of edulatio XIX of 
“ 1793) clearly lays dowa the priuciple 
“upon which the revenue was assessed,-— 
“what part of that revenue was to be 
“considered as rent (wiz., the difference 
“ between the assets of an estute, and such 
“portion of them as Government might 
“think jit to appropriate) ; and it distinctly 
“ repudiates the zemindars’ rights to make 
“a grant exempt from the payment-‘of re- 
‘venue, such revenue necessarily compris- 
“ing rent.” (2 Weekly Reporter, Civil Rul; | 
ings, page 20.) 


The argument fails to prove to my mind 
that that portion of the assets of an estate 
which Government does not appropriate 
and for which the zemindar was not bound 
to account, is revenue. 


The argument is that the Regulation 
shéws what part of the revenue was to be 
considered rent. The conclusion is that 
the part which was to be considered rent 
was intended to be included by the Legis- 
lature when they used the word revenue. 


If the Regulation shows what part of the 
assets is to be considered as rent, and what 
part as revenue, why are we to hold that 
the Legislature intended to include in the 
word revenue that which they intended to 
be considered as rent? Is it not more rea- 
sopable to suppose that the Legislature in- 
tended by the word revenue that part which 
was, not rent, especially when in the same 
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Code they use the word rent as something 
distinct from revenue. Mr, Justice Loch 
admits that the zemindar may remit his 
share of the rent, but he says he has ‘no 
“authority to remit any portion of the re- 
“venue; and, therefore, that a perpetual 
“lease or a quit rent which does not provide 
“for the full quota of revenue from each 
“beegah of land is af invalid as a rent-free 
cc grant.” 


Tf, as stated by Mr. Justice Loch, the 
difference between the whole assets of an 
estate and such fortion of them as Govern- 
ment thought fit to appropriate was rent, 
rent was the part not appropriated by Go- 
vernment. How then could revenue, which 

ewas the part appropriated by. Government, 
comprise rent, which was the part not appro- 
priated by Government ? 


« The argument assumes that when a ze- 
mindar has engaged for, and pays a certain 
sum fixed permanently as the revenue of 
an estate, the Government still retain a 
share in the rent or that part of the assets 
of an estate which they have not appro- 
priated. 

If this is so, what becomes of the declara- 
tion made at the time of the Permanent 
Settlement by Section 1 Regulation II of 
1798 that the revenue payable to Govern- 
ment had not been fixed for ever. 


If the assets or the sums paid by the 
ryots are part of the revenue, they surely 
have not been fixed for ever. It was the very 
object of the Permanent Settlement to induce 
, ie zemindars to improve their estates, and 

thus from time to time increase the assets ; 
and for this purpose the Government appro- 
priated as revenue a fixed sum and left the 
remainder of the assets to the zemindars. 
Before the Permanent Settlement the Go- 
vernment’s share of the assets was liable to 
frequent variation. It may be asked, if 
Mr. Justice Loch’s argument is correct, 
what part of the assetsmust be reserved as 
rent in order to prevent the grant from being 
exempt from the payment of revenue. Ifa 
question arises whether the share which 
belongs to Government of the assets has or 
has not been reserved under lease by a 
zemindar, how is that question to be deter- 
mined? Ifit belongs to Government, one 
would imagine that when collected it must 
be paid over to Government. Yei no one 
will, I think, contend that a zemindar is bound 
to pay to Government any portion of the 
rents reserved under leases or grants of de- 
pendent talooks. I concur with Mr. Justice 
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Loch that if it is necessary to fserve a rent 
at all, it is not sufficient to reserve a mere 
nominal rent; but if it is compulsory upon 
zemindars to reserv@ a rent equal to that 
portion of the assets to which the Govern- 
ment would have been entitled if the lauds 
had not been permanently settled, how is 
it to be ascertained whether such a rent has 
been reserved or not, when it is clear that 
before the Permanent Settlement the amount 
payable for revenue was fluctuating and 
depended upon the will of the Government ? 
If a lease or grant after a permanent settle- 
ment isto be avoided by the grantor, be- 
cause it does not reserve that which would 
have been the Governmeat’s share of the 
assets if the settlement had not been made, 
it will be impossible to ascertain whether 
such rent has been reserved or not. Even 
ifit should be held sufficient if the rent 
reserved is equal to the full quota of revenue 
fixed by the Permanent Settlement for each 
beegah, inextricable confusion will arise, and 
it will be necessary in every case in which a 
grant or lease is disputed to raise an issue 
whether the amount reserved bears the same 
proportion to the actual produce of the 
land included in the grant as the assessment 
upon the whole of the estate bears to the 
whole of its actual produce, and the trial of 
such an issue will involve the same inquiry 
as would be necessary if the grantee had 
had the proprietary right in the lands con- 
veyed to him and was. applying for a but- 
warra ;and this will be the case even if the 
grant comprised only afew beegahs or cot. 
tahs of land. Indeed, as it has been already 
shewn, after a permanent settlement no 
particular portion of the whole revenue is 
payable for any particular beegah, and even 
if it were so, it would be almost impossibie, 
after extensive improvements in an estate, 
to say what proportion the revenue of any 
particular beegah of land bears to the 
whole assets of the estate. In the 2nd 


Full Bench case the land in question “was ° 


at the time of the Permanent Settlement 
a piece of low marshy land which 
yielded no assets. In such a case, it would 
be impossible to say what proportion of the 
revenue was payable for it. 


Mr, Justice Shumboonath Pundit with 
his great acuteness and experience foresaw 
the difficulty, I may say the impossibility, 
of compelling a zemindar to reserve on every 

rant a rené equal to thé full quota of 

evenue for each beegah of the lands grant- 

ed, especially when no rent for such lands 

was paid at the time of the settlement. 
* @ 
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e *He said: “ Buring the progress of the De- 


& cennial Settlement, and 
“in 1793, when the 
«laws of that year were 
enacted, zt was thought to be a sufficient 
“ check against acts supposed to be injuri- 
“ ous to the public rights, to declare that 
‘‘no grant or alienation should be made 
‘rent-free ; and it was not considered at 
“all expedient to rule that the rent re- 
“ served in a lease should be equal to the 
“ proportionate revenue due to the Govern- 
‘ ment from the lands leased out. It was 
“ not an easy matter to fix this proportion, 
“ and it Was not thought proper to impose 
* such a troublasome condition, because it 
“ bad already been ruled that the zemin- 
“ dars generally could. not settle for more 
“than 10 years, and that fraudulent or 
“ wrongful settlements made by them were 
‘f not binding upon auction-purchasers.” 


I cannot discover what Mr. Justice 
Shumboonath Pundit: relied upon when 
he stated that when the laws of 1798 
were enacted it was thought to be a suffi- 
cient check to declare that no grant or 
alienation should be made rent-free. He 
must, I presume, have relied upon the author- 
ity of the Sudder Court in Rajah Modh- 
narain’s case, to which I have already ad- 
verted, 


Mr. Justice Trevor, holding that a mere 
nominal rent was sufficient, had not to con- 
tend with the difficulty of deciding what 
amount of rent it would be necessary to 
weserve in order to prevent a grant from 
being void under Section 10 as a grant ex- 
empt from the payment of revenue. He 
says :—* The mere fact of 
“the land granted being 
‘‘unculturable at the 
“ time the grant was made, does not render 
“that legal which, under other circum- 
“ stances, would not be so. The fact of its 
_“wnculfurableness was an accident of the 
“moment, and as the land was a portion of 
“ the decennially settled estate, the whole 
“area of which forms the security for the 
“ Government revenue, it could not be alien- 
“ated revenue-free without the consent 
“of Government. Neither can the fact of 
‘the grant being for the alleged benefit of 
“the villagers, render that legal which is 
‘‘illegal'in consequence of its being to the 
“ detriment of the interests of the State.” 


2, Weekly Report- 
er, DP. 21s 


2 Weekly Reporter, 
page 18. 


; The decision that a nominal rent is sufi- 
ciont gets rid of the difficulty of deciding 
what amount of rent would be sufficient to 
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prevent a grant from being a grant to hold 
exempt from the payment of revenue, if 
such grants are at all within the meaning 
of Section 10 Regulations XIX of 1793. 
But the decision is open to this palpable 
objection,—that if a rent-free grant of lands 
of large value is void in consequence of 
its beiug detrimental to the State or to 
the interests of the semindar’s heirs, such 
interests would not be protected by the re- 
servation of a merely nominal rent. 


A question «also seems naturally to 
arise,— Were Lord Cornwaglis and his coun- 
cil so short-sighted as not to see that there 
could be very little difference as regards the 
interests of the State or those of the» heirs 
of azemindar whether a grant was rent- 
free or subject to only a nominal rent ? : 


Moreover, a zemindar has full power to 
assign by way of gift, sale, mortgage, or 
otherwise the rents of any of the dependetit 
talooks or leases on his estate or any por- 
tion of them. There is nothing in Section 
10 which by any interpretation can be held 
to prohibit this, although the grants would, 


‘as against a purchaser at a sale for arrears 


of revenue, convey no interest in the rents 
of the estate to the grantee. What good 
reason could there have been to compel a 
zemindar to reserve some rent from the 
tenant on the grant of a talook or lease, 
when he could assign over to a third person 
the rent which he had reserved as soon 
as he had received it. How much better 
would the State or the heirs of a zemindar 
be, if the zemindar should grant a lease 
reserving a full rent, say of 10,000 rupees 
a year, for the lands, and: should assign® 
over the rent the next day to a stranger 
and his heirs for ever, than they would 
be if he were to grant a lease without reserv- 
ing any rent at all ? 

Further, if in consideration of a large 
premium a zemindar should grant a lense 
at a nominal rent of lands worth 10,000 
rupees a year, he would be guilty of extor- 
tion if he should collect more than the nomin- 
al rent go reserved (see Regulation VIII of 
1798, Section 52). But if a lease rent-free 
of such lands is void under Section 10 Regu- 
lation XIX of 1793, le might, and indeed 
would, be required by that Section to resume 
the lands, and could then let it for a full 
rent. 


It was contended on behalf of the plaint- 
iff, and it was held by some of the Judges 
fn the 2nd Full Bench case, and it is the 
opinion of some of the Judges on the pre- 


\ 
56 


Civil 





sent Full Bench, ‘that the word “ revenue” 
was used in Section 10 Regylation XIX of 
1793, as well as in the laws before the De- 
cennial Settlement, to express either revenue 
belonging to Government or rent belonging 
to the zemindars, or, to- use the words of 
Mr. Justice Campbell, “in a shifting and in- 
“ terchangeable sense, and sometimes synouy- 
“ mously to mean the same thing.” 


In the Regulations prior to the Decennial 
Settlement, no doubt, the word revenue in- 
cluded rent, not becanse thé same word was 
intended to refereto two different things, but 


because at that time the rents of Jands were- 


Government revenue. The Regulation of 
lst Pecember 1790, in using the words 
<“ rent-free grants,” included lakheraj. grants 
‘or grants exempt from the payment of re- 
venue to Government, because at that time 
if the rent was alienated, the revenue which 
belonged to Government was ipso facto 
alienated. 

I cannot find any inconstant use of the 
word revenue in Regulation XIX of 1793 or 
in any of the other Regulations of that Code 


,or any synonymous use of the words “ re- 


" venue” and “rent.” 


The instances which have ne specified, 
in which it has been asserted that the word 
revenue was used in the sense of the zemin- 
dar’s rent, do not, in my opinion, support the 
assertion. 


The use of the word in Section 1 of Re- 
gulation XLIV of 1793 and in Section 11 
of Regulation XIX of 1793, were the only 
specific instances given as regards the Code 
“of 1793, in which it was said that the word 
revenue was used in a double sense. 

Regulation III of 1828 was also referred 
to for the purpose of showing that the words 
“revenue” and ‘rent’? were used synony- 
mously ; though that fact, if it had been 


so, could have but little bearing upon the. 


question as to the sense in which the word 
revenue was used in Regulation XIX of 
1798. 

Mr. Justice Loch, in his judgment in the 
2nd Full Bench case, has very clearly shewn 
that the word revenue as used in Section 11 
Regulation XIX of 1793 refers to revenue 
in the ordinary sense of the word, and that 
it was used in that Section to denote the 
revenue on resumed lakheraj lands under 
100 beegahs which was given up,to the 
zemindars by Section 6 of that Regulation 
and was assessed under Section 9. It wag 
revenue, and not rent, as a reference to 
Sections 6, 9, and 11 will show. ’ 
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The words which are referre to in Regu- 
lation XLIV of 1793 are'those in which it 
is said :—“ It is essential at the same time 
“ that the préprietors of land should have a 
“ discretionary power to fix the revenue 
“ payable by their dependent talookdars 
“and to grant leases or fix the rents of their 
“lands for a term sufficient to induce their 
* talookdars, &c. to improve the cultivation 
‘of their lands,” &c. The word revenue 
is used in the passage above quoted in the 
same sense as that in which it is used im 
Section 2 Regulation XVII of 1793, by which 
zeinindars are authorized to distrain upon 
their under-tenants and ryots and“upon the 
talookdars paying revenue through them for 
arrears of ‘rent? or “revenue. ” The 
word revenue in both these Regulations refers 
to the dependent talookdars mentioned in 
Regulation VIII of 1793, Section 6, who were 
to continue to pay their revenue through the 
zemindars. The word revenue. both in 
Regulation XVII and. in Regulation XLIV 
was therefore used in its ordinary and strict 
sense. 


Regulation IIL of 1828 referred to grants 
of lands which the Government were enti- 
tled to resume, and necessarily refered to 
grants made prior’ to the 1st December 1790, 
when, as I have already endeavoured to 
show, a grant rent-free was really and 
actually an alienation of the Government 
revenue. 

Mr. Justice Loch, in his judgment in the 
2nd Full Bench, refers to the indiscrimin- 
ate use of the word revenue; but he doeg 
not concur in that use of it. He says :-— 
“ Another element of confusion must be 
“c got rid of, viz., the interpretation put upon 
“the word revenue in Regulation XIX of 
“1793. It has been said that the word 
‘ig used indiscriminately to mean either 
“ revenue or rent according to the context. 
“This appears to be a mistake, The word 
‘revenue’ is used in its proper meanjng 
“throughout the Regulation, and is*hot con- 
“ vertible with rent, though it comprises 
“rent. A consideration of the purport of 
“ the law will at once show that the Legisla- 
“ ture was dealing with a question of re- 
“venue only.” 

The word “revenue” and the werd 
“ rent? were used in the Code of 1793 in 
many places, as I have already shown, in 
order to describe two very different things: 
the former meaning Government revenue; 
thb latter meaning the rents payable to the 
zemindars by their talookdars, farmers, 
and ryots. 
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* It would, t®erefore, have been quite con- 


trary to the rules contained in Regulation 
XLI of 1798 to use the word revenue as ap- 
plicable to the zemindar’s rents or the word 
rent to express the Government revenue. 


By Regulation XLI of 1793, it was enacted 
that in the Regulations the same designations 
and terms should be applied to the same 
descriptions of things, In order that rights, 
property, tenures, and generally all persons 
and things, should be uniformly described by 
the same designations and terms throughout 
the Judicial Code, and so careful was the Le- 
gislature with respect to this important sub- 
ject that it was directed by Section 16 that 
in translating the*Regulations, the translator 
was to be particularly careful to preserve the 
same uniformity. 


The Legislature knew full well what they 
were about, and therefore in re-enacting with 
modifications the Regulatiou of Ist December 
1790, they substituted the word “revenue” in 
Section 10 for the word “rent” which was 
used in the corresponding Section of the 
Regulation of the 1st December 1790. 


Notwithstanding this substitution of the 
word “ revenue ” for the word “ rent,” for 
which the Legislature must be supposed to 
have had some good reason, and. notwith- 
standing the preamble and enactments of 
Regulation KLI of 1793, some of my 
honorable colleagues held that the word re- 
venue was used in Section 10 of Regulation 
XIX of 1793 to express two different things. 
One of them in particular says :— 


“Inam compelled to conclude that the 
“ word revenue at that time was not al- 
“ ways employed to mean only the revenue 
“ demandable by Government, but that it was 
“ also loosely used to- comprise the rent re- 
“coverable by the zemindar who was 
** accountable for the revenue.” 


To arrive at such a conclusion, we must 
hold thag the Legislature were themselves . 
violating in Section 10 Regulation XIX of" 
1793 a rule which, by another Regulation of | 
the same Code, XLI of 1793, passed on the | 
same day, they declared to be essential to 
enable Courts of Justice.to apply the Regu- 
lations according to their, true intent and | 
intport (see the preamble to Regulation XLI 
of 1793.) 


But the use of the words “ revenue” and 

“ rent” in the same Code for the purpose of 

designating sometimes the same thing, atd 

sometimes two distinct things, would have 

been not only a violation of the express 
a A 
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rule Inid down in Regulation XLI of 1793, 
but in contravention as well of the princi- 
ples by which the scientific use of language 
is regulated as of the rules of legal con- 
struction, 


It was wisely remarked by Locke in his 
Essay on the Human Understanding, speak- 
ing of the abuse of words, that “ewords 
“fail to lay open ofe man’s ideas to an- 
other’s view,——-Is¢, when men have names 
“in their mouths without any determinate 
“ ideas in their minds, whereof they are the 
signs ; .2ndly, when they apply the common 
“ received names of any language to ideas to 
“ which the common use of that language does 
“not apply them ; and, 3rdly, whenethey 
“apply them very unsteadily, making them 
“stand pow for one, and by and by for® 
“ another idea.” 





cs 


s¢ 


He points out how great is the concern- 
ment of every man as to the meaning of tife 
laws which he is to obey, and which draw 
inconveniences upon him when he mistakes 
or transgresses them. “Itis hard,” he says, 
‘to find a discourse written on any subject 
‘wherein one shall not observe, if he read 
‘t with attention, the same words (and those 
“ commonly the most material in the discourse 
“ and upon which the argument turus) used 
“ sometimes for one collection of simple ideas 
“ and sometimes for another, which isa 
“ perfect abuse of language. Words being 
‘intended for signs of my ideas to make 
“ them knowa to others, not by any natural 
‘signification but by a voluntary imposition, 
* it is a plain cheat and abuse when I make 
“ them stand sometimes for one thing and 
“ sometimes for another,” = 


I do not believe that either the Legisla- 
ture of 17938, or the drafter of the Codo of 
Regulations which was passed in that yenr, 
is open to the imputation of having used 
the wordrevenue in Regulation XIX of 1793 
unsteadily in a double or shifting sense. 
Ie was the very object and intention of Regu- 
lation XLI of 1793 to prevent any such abuse 
of words, and the Legislature appear to have 
had thetremarks of Locke in their minds 
when they framed that Regulation. 


` If any hardship and injustice has been 
caused from the use of the word “ revenue ” 
in Section 10, it is not, in my opinion, owing 
tothe abuse of the word revenue by the 
Legislature or by the framer of the Regula- 
tion, but by the misuse of the word in the 
interpretation of the law.. 

I have elready quoted a passage from 
Locke on the abuse of words. I will now 
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refer to another passage from the same au- 
thor on the subject of ifterpretation of 
words. He says (still spenking of the 
abuse of words) :—*" Nor hath this mischief 
“ stopped in logical niceties or curions empty 
“speculations. It hath invaded the great 
“ concernments of human life and society, 
“ obscured and perplexed the material 
“ truths of law and, divinity, brought confu- 
“sion, disorder, and uncertainty into the 
“ affairs of mankind; and, if not destroyed, 
“ yet, in a great measure, rendered useless 
€ these two great rules, religion and justice. 
“ What have the greatest part of the com- 
“ ments and disputes upon the laws of God 
“and man served for but to make the 
“ meaning more doubtful and to perplex the 
“ sense? What have been the effects of those 
‘multiplied curious distinctions and acute 
“ niceties, but obscurity and uncertainty, 
‘leaving the word more unintelligible and 
“ the reader more at a loss. How else comes 
‘Sit to pass that princes speaking or writing 
t to their servants, in their ordinary com- 
“mands, are easily understood ;. speaking to 
« their peoplein their laws, are notso ? And 
“as J remarked before, doth it not often 
“happen that a@ man of an ordinary 
“ capacity very well understands a text 
‘or a law that he reads, until he con- 
“sults an expositor, or goes to counsel, 
“who, by the time he hath done ox- 
“plaining -them, makes the words siguify 
“either nothing at all or just whatever he 
‘“nlenses.” Agnin, he says : “ There remains 
“yet another more general though perhaps 
« jess observed abuse of words, and that is 
that men having, by 2 long and familiar 
‘use, annexed to them certain ideas, they 
“ nre apt to imagine so near and necessary 
“a connection between the names and the 
“signtfication in which they use them in, 
“that they forwardly suppose one cannot 
‘but understand what their meaning is, and 
“therefore -are apt to acqaiesce in the 
« words delivered, ns if it were past doubt 
‘that in the-use of those common received 
“sounds, the speaker and hearer had neces- 
‘sarily the same precise ideas. Whence, 
presuming that when they have in dig- 
‘course used any term, they have thereby, 
“ ng it were, set before others the very thing 
“they talk of, and so likewise taking the 
“words of others as naturally standing 
“ for what they themselves have been accus- 
“jomed to apply them to, they never 
« trouble themselves to explain their owg, 
‘Sor to understand clearly the meaning of 
“ the others.” 


So it seems to have been in Rajah Modh- 
narain’s case. The Judges, having been 


iin the habit in resumption suits of treating 


rent-free grants nfade between the 12th 
August 1765 and the Ist December 1790 
before the Decennial Settlement as illegal 
alienations of the Government revenue, ap- 
pear to have assumed as a matter of course 
that the word “ revenue” in Section 10 Re- 
gulation XIX of 1793 must necessarily 
have been used ‘by the Legislature in the 
seuse in which they had been accustomed 
to apply it, and consequently that all rent- 
free grants were grants to hold exempt from 
the payment of revenue. i 


In construing a law a Judge is bound to 
give effect to what he believes to be the 
intention of the Legislature. That intention, 
however, must be collected from the words 
which the Legislature has used, and not 
from importing into the law any of the 
Judge’s own notions of policy or any ideas 
of his own as to what may or may not have 
been the general policy or intention of the 
Legislature. He ought not, as was stated 
by the Privy Council in the case to which 
I have referred, ‘to suppose that the Go- 
vernment intended to sanction a wanton and 
unjust disturbance of vested interests.” 


It was stated by the Legislature in 1793 
that in consequenee of the laws which were 
then enacted “laud must become the most 
desirable of all property.” We ought not, 
without the clearest expression of the inten- 
tion of the Legislature, to put a construction 
upon any part of that law which, to ust 
the words of the Judicial Committee in the 
case cited, “ will render the title to landed 
“property unnecessarily uncertain’: and 
thus to render it the least desirable invest- 
ment for capital. 

In Skerry versus Lord Muskerry in_ the 
House of Lords, Lord 
Cottenham says ; “ Courts 
“of Law and Eqtity fan 
“discover the intention of the Legislature 
“only from the terms used, and are not at 
“liberty to speculate upon the existence 
“ of any intention not consistent, with the 
“plain and obvious meaning of such 
“6 terms.” 

To use the words of Lord Brougham, 
“we must construe a 
“ Statute by what appears 
‘to have been the inten- 
e "tion of the Legislature, 
“but we must ascertain that intention from 
“ the words used, and not from any general 


Tlouse of Lords 
Cases, page 593. 
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ë: inferences (@ be drawn from the nature of | the several grants varying from 200 «rupees 


s s objects dealt with by the Statute,” 


r. Justice Campbell says— 
ae bad law ;”? but it must not be supposed 


that every decision which causes a hardship | 


is necessarily good law. I wish I could say 
that no bad law had ever been made except 
that which had its origin in an earnest desire 
to avoid a hardship. 


We should bear in mind. the words ofi aan hart to want and penury. 


Lord Bacon,— Let Judges beware of hard 
“ constructions and strained inferences, for 
& there ig no worse torture than the torture of 
“laws,” And again “ Let no man weakly 
“ conceive that just laws and true policy 
“ have any antipathy,” and that “the prin- 
“ cipal part of a Judge’s office is a wise use 
“ and application of laws.” 


I have not alluded to Regulations V and 
XVIIL of 1812, which repealed Section 2 
of Regulation XLIV of 1793, and by which 
zemindars were declared competent to grant 
leases for auy period which they might deem 
most convenient to themselves aud their 
tenants, and most conducive to the improve- 
ment of their estates. Those Regulations 
having been passed long after the Code of 
1793 could have no material bearing upon 
the question as to what was the real inten- 
tion of the Legislature in 1793. 


The question, however, uuder consider- 
ation, is most important as regards leases 
granted under the provisions of Regulations 
Vand XVIII of 1812, for if leases not ex- 
cegding 10 years were rendered void by 
Section 10 of Regulation XIX of 1793 if 
no rent was reserved, leases or other grants 
made under the subsequent Regulations for 
periods exceeding 10 years, or in perpe- 
tuity, are also void if no rent is reserved. 
If it was necessary to reserve some rent in 
those grants or leases which by virtue of 
Section 2 of Regulation XLIV of 1793 could 
be mgde only for u term not exceeding 10 
years, it “Was equally necessary to reserve 
some rent in those leases which, on account 
of the purposes for which they were made, 
were allowed by Section 8 of that Regulation 
to be granted for any term or in perpetuity ; 
so with regard to all leases which have been 
or may be | granted under Regulations V and 
XVIII of 1812. If the decision of Mr. 
Justice Trevor is correct, every grant, in fee 
simple, by a zemindar or putneedar in which 
a nominal rent at least has not been een 
is null and void. 

The purchase money for the lands in the 
present case was not large, the sums paid for 


ie 
° 


“u Hard cases | affect the principle. 


‘and from the usa-of the word “ may,’ 


to 100 rupees and less ; but that does not 
The small property in- 
volved in this decision is probably as import- 
ant to the defeudant, as his vast possessions 
are to the richest and proudest nobleman in 
the country. They are probably his birth- 
right and inheritance, upon which he and his 
family ure dependent {nd of which the re- 
sumption may reduce them from comparative 


It is my duty to'give this case as calm and 
deliberate and careful a con8ideration as if 
the property were worth lacs of rupess. ‘The 
case wili form a precedent for the future upon 
amost important subject, and much injustice 
may be caused by an erroneous decision. I 
have never entertained the slightest doubt 
upon the question ; but considering that so 
many of my honorable colleagues entertain a 
different opinion, I have gone more fully into 
the case and expressed the reasons for my 
judgment at greater length than I otherwise 
should have done. 


Since the 2nd Full Bench case was decided, 
I find another case in which land granted 
rent-free for a tank was held liable to re- 
sumption. (See Gopeenath versus Banee 
Madhub Banerjee, 2 Weekly Reporter, Civil 
Cases, p. 296.) 


In that case, a Diviston Bench of this 
Court held that a tank granted rent-free 
subsequently to the Permanent Settlement 
was liable to resumption, there being no- 
thing to show that it was the intention of 
the grantor that the tank should be a public 
benefit ; ; and the Judges in that cose ex-° 
pressed an opinion that it was not desirable 
that the doctrine’ upon which the grantin 
the 2nd Full Bench case was upheld, should 
be strained or carried too far, 


It is said by Mr. Justice Trevor that “ the 
“grantee may have a remedy against the 
“ grantor in some form or other.” 


What that remedy is, is not pointed out ; 
” if seems 
very doubtful whether my late honorable 
colleague who made the suggestion was very 
certain in hisown mind, that any remedy 
actually existed. It is evident that he had 
no very clear conception of the mode in 
which the remedy was to be obtained. 


For myeown part, I cannot see what 
remedy tho grantee or his heirs could have 
if the heirs of the grantor be held entitled 
io resume the lands, and to evict them after 
an undisturbed possession of nearly 50 years, 
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At any, rate, I should feel for a man who 
should be deprived of his estate under such 
circumstances, and be driven to seek for a 
legal remedy fn the Courts of Judicature, 
commencing with the Court of original 


. jurisdiction in the Mofussil, and probably, 


after long litigation and harassment, ending 
with a special appeal to this Court, in which 
various opinions wotld probably be enter- 
tained, 


A zemindar may have sold lands to be 
held rent-free for a term’of years in order 
to raise money*to improve other parts of his 
estate, and may have expended for that 
purpose every rupee of the purchase money 
whith he received ; or he may have let lands 
rent-free for a term of years upon condition 
that the tenant should clear jungle or other- 
wise improve them; or he may have sold 
them for a long term of years for the pur- 
“pose of erecting houses or manufactories, or 
other buildings upon them, and he may have 
expended the purchase money in improving 
his estate; or he may have granted lands 
rent-free for a term of years or for the life 
of a particular individual or absolutely, in 
order to make provision for a wife or 
daughters or other dependants, or for the 
purpose of erecting and maintaining a school 
or a scholarship or an hospital, or for some 
other charitable purpose. The zemindar 
himself may be too honest and too honorable 


to invalidate his own grant and to resume. 


the lands; but if the construction put upon 
Regulation XIX of 1793 by some of 
my honorable colleagues in this case is 
correct, it will be compulsory upon the 
manager of his estate, if he should become 
disqualified by insanity or for any other 
cause, to resume the lands, to‘treat the occu- 
piers as trespassers and turn them out of 
possession. The zemindar may die leaving 
his heir a minor, and the Court of Wards 
may be compelled to resume the lands; or 
he msy die leaving a son less scrupulous 
and honest than himself, and such heir 
will be enabled to frustrate the intentions 
of his father and to refime the lands, 
although he may, in some of the.cases sup- 
posed, have received the whole benefit of 
the purchase mouey expended by his father 
in improving the other parts of the estate 
which has descended to him. 


If Mr. Justice Trevor is correct in hold- 
ing that the Section extends to grants in fee 
simple and to grants of proprietary rights in 
a portion of an estate, the above remafks 
will apply to all cases of the transfer of such 
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proprietary rights for purposes» such as those 
above mentioned, aud even to all absolute 
or conditional sales in fee simple of parts of 
an estate upon whieh no rent is reserved. 

The grantee may, in addition to the 
purchase money which he paid, have ex- 
pended large sams in improvements ; he may 
have counted upon the property which he 
purchased as a provision for himself and his 
family, and yet, according to the construc- 
tion contended for, he is liable to be treated 
as a trespusger, to be turned out of posses- 
sion by the grantor or his heirs, and to be 
exposed to all the misery, to all the harass- 
ment, and to all the torture of fiuding, 
perhaps, in his old age, that he is destitiute, 
or, upon his death-bed, that he is penniless, 
and that his wife and family are to be turned 
out of the dwelling house which he had 
erected for their comfort aud to be cast 
adrift upon the world without any provis- 
sion for their maintenance ; and all this on 
account of some imaginary general policy 
of our whole revenue legislation, which is 
not expressed by the Legislature, and of some 
unknown and undeclared theory of the 
Permanent Settlement, of which he was not 
sware and had no means of acquiring a 
knowledge. 

In this very case the grants now sought 
to be set aside were made before the deci- 
sion in Rajah Modhnarain’s case and when, 
according to the earlier decisions of the late 
Sudder Court, such grants were valid. 

If it had been expressly declared that a 
zemindar should not be allowed to grant 
a lease or a dependent talook without resev- 
ing a rent, either nominal or equal to the 
actual value of the land, I should not at- 
tempt to set up my own views of policy 
against the declared intentions of the Le- 
gislature. Ihave to determine what the 
law is which the Legislature has enacted, 
not what it ought to be, or whether it is 
just or unjust, But I am to judge of the 
intentions of the Legislature som” the 
language which they have used; and with- 
out the clearest and most unambiguous ex- 
pressions, I cannot attribute, nay, I may 
say, I cannot impute to Lord Cornwallis 
and to the distinguished men who formed 
his Council a policy so narrow-minded, so 
obstructive of progress, so short-sighted, 
so mean and paltry, so utterly at vari- 
ance with all the solemn declarations of 
Government, so fraught with injustice, and 
¢o conducive to fraud, as that which has 
been’ contended for on the part of the 
plaintiff. 
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* Thold tha®Section 10 Regulation XIX of 
1793 does not apply to rent-free grants made 
by a zemindar after a permanent settlement 
of his estate: that thefe is no law which 
prohibits æ zemindar from making rent-free 
grants of permanently settled lands, whe- 
ther such grants are intended to pass the 
whole proprietary rights in the lands or 
merely to create dependent talooks or lease- 
hold interests; and that neither he nor his 
heir nor any person claimtng through him 
can invalidate such grants or resume the 
lands or compel the occupiers to pay -rent 
for them. 


I am glad that Į have been able to arrive at 
this conclusion, and I rejoice that having 
regard to what I conscientiously believe to 
have been the real intention of the Legisla- 
ture, Iam able to pronounce a judgment 
eonsistent with justice and right. 


The minutes >f the three Judges which 
were sent in to she Registrar having been 
held not to be judgments, and the remaining 
Judges of the Full Bench being equally 
divided in opinion, the opinion of the Chief 
Justice will prevail according to the provi- 
sions of Section 36 of the Letters Patent. 
The cases will be sent back to the Division 
Bench who will be informed that a rent-free 
‘graut made by a zemindar of a specific por- 
tion of land, after a permanent settlement of 
the estate to which it belongs, is valid as 
agninst the grantor and his heirs, or a 
purchaser by private sale of the estate, 
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The 3rd J anuary 1868. 
Present: 


The Howble G. Loch and Dwarkanath 
Mitter, Judges. 


‘HirMoosiaw — Mitakshara — Joint 
property — Partition— Mother or 
Grandmother's right of mainten- 
ance-—-Necessary elements in par- 
tition — Acquired property——When 
acquirer gets a double share— 
Costs — Court’s discretion how to 
be exercised in awarding costs. 


Regular Appeals from a decision passed by 
Moulvee Syud Abdoolla Khan, Prin? 
cipal Sudder Ameen of Mymensing, 
dated the 21st January 1867. 


Case No. 98 of 1867. 


Sheo Dyal Tewaree-{one of the Defend- 
ants) Appellant, 


VETSUS 


Judoonath Tewaree (Plaintiff), and others, 
(Defendants), „Respondents. 


Boboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellant. 


The Advocate-General and Baboos Sree- 
nath Doss and Kalec Prosunno Dutt 
for Respondents. 


Case No. 99 of 1867. 


Sheo Dyal Tewaree Chowdhry (Plaintiff), 
Appellant, 


VETSUus 


Bishonath Tewaree. Chowdhry (Defendant), 
Respondent, 


Mr. R. V. Doyne and Baboos Unneda Pep- 
shad Banerjee, Kalee Mohun Doss and 
Romesh Chunder Mitter for Appellant. 


Mr. J. W. B. Money nud Baboos Onookool 
Chunder Mooherjee and Greeja Sunkur 
Mojoomdar for Respondent. 


Case No. 104 of 1867. 


Shib Dyal Tewaree, (Plaintiff) Appellant, 
'VETSUS 


- Bishonath Tewaree, (Defendant), 
Respondent. 


g 
Baboos Kalee Mohun. Doss and Romesh 
Chunder Mitter for Appellant. 


Baboos Onookool Chunder Mookerjee and 


nee Sunkur Mojoomday for Respon- 
eut. 


_Case No. 111 of 1867. 
Judoonath Tewarce, (Plaintif) Appellant, 
VETSUS 


Bishonath Tewaree and others, (Defendants), 


r Respondents. 
Lge Advocate- General and Baboos Sreenath 
Doss and Kalee Prosunno Dutt for 
Appellant. 
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Kaboos Onookool Chunder Mooherjee, Kalee 
Mohun Doss and Greeja Sunkur Mojoom- 
dar for Respondents. 


According to the Mitakshara, the mother, or the 
grandmother, is entitled to a share when sons, or grand- 
sons, divide the family estate between themselves; but 
she cannot be recognized as the owner of such share 
until the division is actually made; she has no pre- 
existin& right in the estate except a right of main- 
tenance. A 


Under the Hindoo Law two things at least aro neces- 
sary to constitute partition: the shares must be defined. 
‘and there must be distinct and independent enjoyment. 


Whatever is acquired at the charge of the patrimony 
is subject to partitidh; but if the common stock is im- 
proved, an equal share is ordained. Where acoparcener, 
with comparatively small detriment to the joint estate, 
acquires any separate property by his own labor or 
capital, the property is nevertheless to be considered 
joint, although the acquirer geta a double share. 


It is not correct in Iaw or justice to say that costa 
must be invariably awarded in proportion to the amount 
decreed and dismissed. The Court can exercise the 
largest discretion in the matter; bat this discretion is 
so be exercised with special reference to all the cir- 
cumstances of the case, including the conduct of the 
parties. 


Mitter, J.—These appeals have arisen 
out of three original suits instituted in the 
Court of the Principal Sudder Ameen of 
Mymensing. The facts discloséd by the 
pleadings in these three suits have been set 
forth at length in the judgments recorded by 
that officer, and we think it, therefore, un- 
necessary to recapitulate them in this place, 
The real contest between the parties is about 
the division of a joint undivided estate, and 
the principal questions to be determined are 
the extent of that estate, and the shares in 
which, and the persons between whom, the 
division is to be effected. At the request 
‘of the parties all the cases have been heard 
together, both here and in the Court below, 
and the evidence produced in each has been 
fully used for the purposes of all by their 
consent. For the sake of convenience, 
however, we think it necessary to deal with 
these appeals separately in our judgment. 


In appeal No. 1¥1 of 1867, the following 
points have been raised before us on behalf 
of the appellant Judoonath Tewaree :— 


1st.—That the finding of the Lower Court, 
against the genuineness of the Furd put for- 
ward by the respondent Shibdyal Tewary 
in suit No. 82 of 1866, is contrary to the 
weight of evidence. 


2nd.—That even if the Furd be rejected 
ns spurious, a larger amount of cash balance 
than that fixed by the Lower Court ought 


. to be found in the hands of the respondent, 


Bishonath Tewaree, and that a joint decree 
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for the appellant’s share of thigsamount ought? 
to be passed both against him and the re- 
spondent Shibdyal. , 


8rd.—That the Lower Court is wrong in 
declaring that Mussamut Gotaba (now 
deceased) was entitled to a share of the 
family property, she being not entitled to 
any share under the Hindoo Law as adminis- 
tered in the Benares school, 


4th.—-That. the above declaration has been 
rendered nugatory by the death of Golaba 
since the’decree of the Lower Court and be- 
fore any partition of the family estate has 
been actually effected. 


5th.—That the award of the Lower Court, 
in the matter of costs, is unjust and inequit- 
able. 
* * -% 


* * 


* * 


4 ¥ * 


With reference to the third ground, we 
do not think it necessary for us to decide 
upon it. Our reasons will be explained in 
our judgment upon the next ground, 


As to the fourth ground, we are of opinion 
that the contention of the appellant is correct. 


Mussamut Golaba was the mother of 
Shibdyal and grandmother of the ap- 
pellant, Bishonath is the first cousin or 


paternal uncles son of Shibdyal. She, 
Mussamut Golaba, has died subsequent to 
the decree of the Lower Court, and Mussa- 
mut Doolaro, wife of Shibdyal, as an alleged 
devisee under her, has been permitted by us 
to defend this appeal. Now it is quite clear, 
that the share which ought to have been 
allowed to Golaba, has merged in the general 
estate, conceding, for the sake of argument, 
that she was entitled to any share under the 
Hindoo Law as it is administered in the 
Benares school. The text of the Mitak- 
shara that has been referred to merely 
says, “of heirs dividing after the death of 
‘the father, let the mother also take a, 
“ share,” or in other words, the #fothér o- 
grandmother, as the case might be, is entitled 
to a share, when sons or grandsons divided 
the family estate between themselves. But 
the mother or the grandmother can never be 
recognized as the owner of such a share, 
until the division has been actually made. 
She has no pre-existing vested right in the 
estate except a right of maintenance. She 
may acquire property by partition, for parti- 
tion is one of the recognized modes of 
Acquiring property under the Hindoo Law. 
Bat partition, in her case, is ‘the sole cause of 
her right to the property. It follows, 
a o 
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e * therefore, thet the effect cannot precede the 


cause. 


Tha learned Counsel for Deolaro has con- 
tended that in the cfise before us, parti- 
tion must be held to have actually taken 
place, and Le cited a ruling of Her Majesty 
in Council to the effect, that division .by 
metes and bvunds is not at all necessary to 
constitute partition under the Mitakshara. 
We do not for a moment, in fact we cannot, 
question the correctness of this ruling. But 
there can be no doubt that under the Hindoo 
Law, two things, at least, are necessary to 
constitute partition. The shares must 
be defined, and thers must be. dis- 


tinct and independent enjoyment of those ; 


shares. Inthe case before us, neither of 
these things has yet taken place. The 
definition of the shares by the Principal 
Sudder Ameen is no more final than our 
judgment at the present day, and it is the 
question of shares that we are still determin- 
ing. As to distinct and independent enjoy- 
ment, no such thing has yet occurred. The 
appellant has been merely seeking for a 
partition. Suppose that the appellant were 
to withdraw this appeal at this very moment 
and to agree to live jointly with his uncle 
Shibdyal in estate as before, could Goloba, if 
she were alive, have still asked for the share 
allotted to her by the Principal Sudder 
Ameen? Or suppose that Golaba, instead of 
appearing as an intervener in the Lower 
Court, a8 she did, under Section 73 of the 
Procedure Code, had brought an action 
gninst them both for the arrears of her main- 
tenance which would have accrued subsequent 
tothe decree of the Lower Court down to 
the present day ? What answer could they 
have given to such a claim? Surely they 
could not have pleaded, she was not entitled 
to be maintained out of the estate, because 
they were going to make over to her a 
a share of it. Such a plea would be absurd 
on the very face of it. She is not to starve 
until tS assignment is actually made. 


Tt has been said, that the question of mnin- 
tenance is quite distinct from the question 
before us; but there can be no doubt that 
. the share that is given toa Hindoo mother, 
at the time of partition, is given to her for 
no other purpose than as a provision for 
her maintenance. She has no right to ask 
for maintenance after she has got such a 
share, and if a partition has been effected 
in this case, Golaba’s suit for maintenarce 
must have been dismissed on that ‘ground 
alone, It is unnecessary, therefore, to de- 

m 6 
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cide whether Golaba had'a right to alienate 
the share assigped to her by the Principal 
Sudder Ameen as her Streedhun under the 
Mitakshara Law. Our finding is, that she 
had acquired no right to that share, as she 
died before partition has been actually 
made. We, therefore, direct, that the fami- 
‘ly estate, real aud personal, such as it inay 
be found to be, shall be divided between 
the three original parties to this suit, 
uamely, Shibdyal, Bishonuth, and the appel- 
lant Judoonath, in the following propor- 
tion :— : 
Shibdyal, 5 annas. 
Bishonath, 7 annas. 
Judoonatlh, 4 annas. 


As to the last’ ground, we are of opinior, 
that the contention of the appellant is per- 
fectly correct. The question of costs is 
the most general question to be determined 
ina suit. In fact it is the only question 
over which the Court can exercise the 
largest discretion, This discretion, however, 
is to be exercised with special reference to all 
the circumstances of the case, including the 
conduct of parties. It is not correct in law 
or justice to say, that costs must be in- 
variably awarded in proportion to the amounts 
decreed and dismissed. If, for instance, as 
we find in the present case, that the ap- 
pellant has mainly succeeded in his claim ; 
that his suit was an honest and bond fide 
one ; that the portion dismissed has been lost 
more in consequence of the misconduct of his 
opponents, than on account of any fault of 
his own, we shall be doing injustice to the 
appellant to refuse him his full costs. We 
accordingly direct that the costs of this 
litigation in full shall be paid to him by both 
the respondents Shibdval and Bishonath, 
and that these latter shall bear their own 
costs throughout. Mussamut Doolaro, of 
course, has to bear her own costs. 


. We now come to Shibdyal’s appeal No. 
98 of 1867. The following poiuts have 
been urged before us on his behalf. 


ist, That Shibdyal having been the 
acquirer of those properties which still stand 
in his name, is entitled to a double share 
under the Hindoo Law. 
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2nd.—That a decree has been given for 
the personal properties at Roy Bareily 
withoug any legal proof. 


37d.—That the Principal Sudder Ameen 
‘has awarded to the appellant, contrary to 
Hindoo Law, a share of such moveables 


We 
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that aro used as drnaments by the female 
members of the family. ; 


4th.—-That the Principal Sudder Ameen 
has not determined as to who has been in 
possession of the personal properties. 


With reference to the first point, we are 
of opinion that itis not at all sound. This 
case is‘not a casein which a double share 
ean be awarded. It has been said, that 
Shibdyal contributed both money and labour 
in acquiring these properties, though joint 
funds have also been used. There is no 
pretension to say how, whatever might have 
been pleaded in the Court below, that there 
is no joint property at all; so that the ad- 
mission regarding the use of joint funds is 
perfectly correct. So far ag the evidence is 
concerned, we have neither any proof of 
the amouut of the money supplied nor the 
purposes for which it was used ; and as to the 
labour, that consisted in purchasing estates 
out of the funds of a joint ancestral firm, 
which Shibdyal was managing for the bene- 
fit of the joint family. 


But even conceding all these facts to the 
appellant, we do not see how he can succeed 
in his contention. The very authorities 
relied upon by him are strongly and expressly 
against him, Verse 29, Chapter 1, Section 4 
of Mr. Colebrooko’s Mitackhara, page 275, 
says: “Itis settled that whatever is acquired 
at the charge of the patrimony ts subject to 
partition.” But Verse 30 qualifies this pro- 
position by propounding an exception, and 
Verse 31 explains that exception. Verse 30 
“says: The author propounds an exception 
é‘ to this rule. But if the common stock be 
“c improved an equal share is ordained,” and 
Verse 31 says: “Among unseperated bre- 
“ thren if the common stock is improved 
“and augmented through agriculture, com- 
< merce or similar means, an egual division 
“ nevertheless takes place, and a double 
“share is not allotted to the acquirer,” 
This is no more than a case of augmentation 
at the highest, The ancestral firm was 
the main nucleous of this estate and every 
property acquired from such a nucleus 
falls within the rule of equal division. 
Verse 29 applies to a different state 
of things, Where a coparcener with com- 
paratively small detriment to the joint 
estate, aequires any separate property 
by. his own labour or capital, the property 
is nevertheless to be considered as joint, 
although the-acquirer gets a double share, 


Here, strictly speaking, there‘is no proof of | that 


* 


Shibdyal having supplied any portion of the 
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money required for the purehase of the 
properties in question from his own funds, 
and as to labour his case does not stand 
higher than that ofea manager of a joint 
undvided family. In our opinion,it is not 
even @ case of augmentation. The mere 
conversion of joint funds into landis not an 


aequisition within the meaning of the Hindoo’ 


Law. The labour of a manager is not a 
means for acquiring separate property. It 
was labour voluntarily undergone for the 
benefit of the joint family. We hold, there- 
fore, that the case before us neither falls 
within the rule land down in Verse 29, nor 
within the exception in Verse 30, and must, 
therefore, be treated as an ordinary case of 
joint property. 

With reference to the second .ground, we 
are of opinion that the properties therein 
referred to must be excluded from the 
decree. All parties are agreed to reserve 
them for future settlement. 


The third ground is not made out at all. 
No particular item of property has been 
pointed out, and there is no evidence to 
support the plea. i 


The fourth objection mnst be rejected. 
No issue was raised on this point in the 
Court below. We decline to entertain it at 
this late stage of the proceedings. 


As to Appeal No 99 of 1867, the only 
point raised in this appeal is the genuineness 
of the furd pronounced by the appellant 
Shibdyal. We have already given our 
opinion on this point. No further orders, 
are necessary. 


Appeal No. 104 of 1867 has not been 
pressed before us. 


To avoid confusion, we think it necessary 
to pass one general decree in all these cases. 
It is, therefore, ordered that the properties, 
real and personal, mentioned in the schedules 
attached to the plaint filed by Judoonath, 
with such exceptions as will be th®resfter 
specified, ought to be divided between Shib- 
dyal, Bishonath and Judoonath in the pro- 
portion of 5 annas, 7 annas, and 4 annas, re- 
spectively that out of those properties, those 


of Roy Bareily ought to be excluded from- 


the decree, and the sum of 1,85,715 onght go 
be reduced in the manner indicated in our 
judgment upon the second ground in appeal, 
No. 111 of 1867; that Bishonath is auswer- 
able to Shibdyal and Judoonath for their 
re%pective shares of this reduced sum ; and 
Shibdyal and Bishonath are jointly 
liable to Judoonath for his share of the 
+ 
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» * rest of thee property decreed. The full 


costs of this litigation shall be paid to 
Juddoonath, jointly and severally by Bisho- 
nath and Shibdyal, Phe remaining parties 
will bear heir own costs throughout. 





The 8rd January 1868. 
Present: 


The Hon’ble H. V. Bayley’and J. B. Phear, 
Judges. 

Enhancement of rent—Rubooleut as 
evidence of nature of tenancy — 
Onus probandi — Grounds of en- 
hancement.¢ 

Regular Appeal from a decision passed by 
Baboo Dinobundhoo Mullick, Deputy 
Collector of Madareepore, in Backer- 
‘guage, dated the 81st May 1867. 


Golam Ali (one of the Defendants) 
Appellant, 


VETSUS 


Baboo Gopal Lal Thakoor (Plaintif } 
Respondent. 


Mr. R. V. Doyne and Baboos Onookool 
Chunder Mookerjee, Romesh Chunder 
Mitter and Anund Chunder Ghossal for 
Appellant, 


The Advocate-General and Baboo Kalee 
Mohun Doss for Respondent. 


In a guit to recover rent atan enhanced rate after notice 
had been granted, a kubooleut was put in in support of 
plaintiff's case and was admitted by defendants. A 
Saat put in by defendants was found by the Lower 

ourt to be a forgery. 

HELp that plaintiff's contention that the kubooleut 
does not give the full terms of the arrangement binds 
him to shew, beyond all reasonable doubt, what were the 


actual terms of the pottah. Having failed todo this, the | 


kubooleut was treated as complete and conclusive evidence 
of the nature of the tenancy, which was inferred by the 
Court to be permanent and at a fixed rate. 

HgLp that it lay’upon the plaintiff to make out 
distinctly the diferent grounds on which he rested 
his right to enhance, viz. excess of area, increase of 
prodmetivapess apart from the tenant’s agency, and 
increase in the value of produce, 

In respect to excess area, it was held (Phear, J.) that 
plaintiff was entitled to a fair and equitable rate; 
(Bayley, J.) that excess land should, as a part of the 
same lease, be liable to the same terms as the other 
land originally given under it, 


hear, J—THE plaintiff, a large landed 
proprietor residing in Calcutta, seeks, in 
this suit, to recover from the defendants, 
as his tenants, rent at an enhanced rate 
after notice, alleging that “on the strength 
“of a nakaemee amulnamah executed, gh 
“ the 4th Bhadro 1260, by his Naib in favor 
“of defendant Golam Ali, 
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“ Akban, the father of defendant , Yakoob 
“ Ali, in respect of 4 droons 3 kanees 
“4 gundahs of land within specified 
“ boundaries” in the district of Backer- 
gunge, the two defendants hold ‘‘ possession 
“of the jands comprised within the said 
“ boundaries and a large quantity of land 
“beyond the same.” The grounds,of en- 
hancement set forth«in the plaint are “ that 
“the defendants hold possession of more 
“ lands, and that, without their agenoy and 
“ expense, the walue of the produce of the 
“ the snid lands and the productive power 
“ thereof have increased.” 


The defendants in their written state- 
ment entirely deny that they are lialfle on 
any ground to pay an enhanced rent for any, 
portion of the lands in question; and they 
further say as follows :— 


“The plaintiff has brought this suit on 
“the allegation that the amulnamah pottah 
“ was granted by the Naib: but this is 
“ false. In fact, we own and hold the dis- 
‘“ puted land under a howladaree document 
“ signed by the plaintiff himself.” 


In support of the plaintiff’s case, a 
kubooleut, dated 4th Bhadro 1260, was put 
in, which the defendants admit to have 
been the document given by their pre- 
decessors in title. The plaintiff has brought 
forward a considerable amount of parol 
evidence to prove that the corresponding, 
pottah was signed by the Naib, and not by 
himself. On the other hand, the defendants 
have produced a document purporting to 
bear the actual signature of the plaintiff, 


and this they say was the pottah executéd® 


by the plaintiff himself and delivered in 
exchange for their kubooleut. In this state 
of the contest between the parties, naturally 
enough, the issue whether or not this last 
mentioned document is a forgery, has been 
more regarded and more warmly fought over, 
than is commensurate with its relevancy to 
the merits of the suit itself. The Lower 
Court arrived at the conclusion that the 
alleged pottah is a forgery, and it directed 
that a criminal charge should accordingly 
be preferred against the two defendants. 
We have been informed that such a charge 
was duly made, and that the defendants are 
now awaiting their trial for forgery before 
the Criminal Court. However, it seems to 
me that jt is quite unnecessary for us in the 
trial of this Civil suit to enter upon the 
matter of the alleged forgery at all. Whether 
the pottah put forward by the defendants is 


aud Poonaye | a fabricated document or not, in the view 
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which I jake of this case, is a question that 
does not bear upon the relative rights of the 
parties with respect to the enhancement, or 
lead to evidencé of what these rights are ; 
and it is extremely satisfactory to me to feel 
that I shall therefore be able to determine 
the matter in suit between the plaintiffs and 
defendants without saying a word which 
might be attempted tobe used elsewhere to 
affect the result in the criminal proceedings, 


The plaintif brings the kubooleut from 
his own serishta, and admits that it was 
delivered to hire or his agents iu ex- 
change for a pottah, at the time when the 
contract relative to the tenancy of land 
was made, namely 4th Bhadro 1260, and 
there is no questiou raised by the defendants 
as to its authenticity. Nor does the plain- 
tiff deny that having accepted this kuboo- 
leut, and having kept it all the while in his 
own custody, he has allowed the defendants 
to retain possession of the land for 13 years 
under the arrangement, whatever it was, 


‘ that was effected between bim and their 


predecessors on the 4th Bhadro 1260. 
Clearly, then, the plaintiff cannot resist the 
claim of the defendants that this document 
should be. taken as conclusive evidence of 
the terms of that arrangement under which 
they hold, unless he can show that, to the 
knowledge of the other party, either it is 
in itself an erroneous representation of that 
contract, or, being correct as far as it goes, 
is incomplete, and will not give the full 
terms, except it be su pplemented from some 
other source. The plaintiff takes the latter 
alternative, and as I understand him, in 
fect says that the real pottah delivered by 
him contained such a form of signature, 
namely, siguature by the havd of an agent, 
and was wanting in some few words of such 
significance that, if it were considered side by 
side with the kubooleut, the contract of 
tenancy exhibited by the two would differ in 
material respects frou that which is apparent 
on the words of the kubooleut alone, 

It is, I-think, a priori, improbable that a 
kubooleut should not be a counterpart of the 
pottah, and still more improbable that the 
parties to any coutract should intend a 
different obligation to be imposed by the 
act of signing a written document per pro- 
curation from that which would flow from 
the words of the same document if signed 
autographically. Therefore, it sedms to 
me that the plaintiff requires’ more than 
ordinarily strong evidence to support hif 
position in either of its aspects. He must 
ghow, ou the one hand, beyond all reasonabié 
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doubt, what were the actual erms of the 
pottah which he says was given by his agent. 


‘on his behalf, and in particular, he must 


point out the diffarenees between it atid the 
Kubooleut, This might be dong by the 


production of the draft of the pottah, or by | 


the oral testimony of those persons who 
were concerned in drawing it up. On the 
other hand, he must make it clear that the 
original parties to the transaction under- 
stood and intended the vicarious execution 
to afford a special rule for the construction 
of the document. In my opinion, the plaint- 
iff has left his burden of proof, as thus 
described, wholly untouched. Wehave had 
no doubt a great body of evidence presented 
to us relative to the practice of the plaintiff 
in regard to signing the contracts between 
himself and his tenants, He is accustomed, 
it appears from this, to draw a line between 
the cases of permaneut tenures aud those of 
holdings which are temporary in their 
nature; in the one case, he executes with his 
own hand; in the other, with the hand of 
his Naib. This may well be, but there is 
nothing from the beginning to the end of 
this evidence to show otherwise than that 
the distinction as to the tenancy lies in the 
body of the writing, and is not introduced 
by the form of the signature. Then, again, 
the plaintiff has not even made an attempt 
to show what the words of his pottah ac- 
tually were. Under these circumstances, 
Iam of opinion that we must treat the 
kubooleut produced by the plaintiff as 
being complete and conclusive evidence 
between the parties to this suit, as regards 
the nature and the terms of the tenancy 
under which the defendants hold the land 
of the plaintiff, 


This kubooleut, immaterial parts omit- 
ted, runs thus : 


“To the high in dignity Gopal ` Lall 
Thakoor, &c.” Pope 


“I, Golam Ali, and J, Pooriaze Akbar, do 
t“ execute this kubooleut puttro to the follow- 
“ing purpose. That we made a petition 
“ praying to obtain a Howladaree Amulnamah 
‘t in respect of 4 droons, 3 kanees, 4 gundalis 
“ of land, gungle-puteet land, which after 
“ deduction of four gundahs per kauce of the 
‘ tulbee land on account of howladaree rukba,. 
‘fare to be assessed at rupees 5 per kanee, 
“ being rent-free, in the current year 1260, 


< t rupee one per kaneein the year 126}, 


“rupeeS 2 per kanee in 1262, rupees 3 in 


‘t 1263, and at the full customary rate in, 


“1264, and which are situate” &c, (here 


& 
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followed spewified boundaries), “ That ac- 
‘cording to the said petition of ours, you 
“go whereby grant a howladaree amul- 
“namah. That out-of*the snid amount of 
‘4 drooné 3 kanees 4 gundsahs of land 
“situate within the aforesaid boundaries, 
“4 gundahs per kauee, ow 11 kanees 4; 
‘‘vundahs iu all, being deducted on account 
“of rukba, there remains an amount of 8 
‘“droons 8 kanees of land, which we shall 
“ cultivate and improve and hold rent-free 
“ in 1260, and pay rent at the rate of rupee 
“I per kanee, or rupees 56 in 1261, at the 
“rate of rupees 2, or rupees 112 in 1262, 
“at the rate of rupees 3, or rupees 168 in 
“1263, and at the full customary rate of 
‘rupees 5, or rupees 280 in 1264, year by 
“ vearand month by month, as per instalments 
“mentioned below. That we shall not 
“urge any plea or objection in regard to 
“inundation, drought, death, absconding of 
“ryots, sandy land, laek or geir-laek, and 
“abadea or gair-abadee, and if we do go, 
‘it will not be admissible. That if any 


“instalment falls in arrears, we shall pay | 


“ the same with interest at the rate of rupee 
“l per cent per month, and oa our failure 
“to do so, the amount will be recovered, 
“with interest, according to the laws in 
“force. That after the month of Pous 
“ 1261, a measurement will be held with 
“ reference to the boundaries and notice 


“execute a kubooleut within 15 days, with 
“specification of jumma and laud according 
“to the said measurement. That if we 
“do not appear before the Ameen holding the 
“measurement and do not cause the land to 
“be measured and the rent to be ascertained, 
“the measurement will be effected in our 
“ absence, and the amount of abadee and 
 Inek-abadee land thus found will be con- 
“ sidered ag part and parcel of this howlah, 
“as if admitted and consented to by us, and 
“ deducting therefrom the amount of tke 
‘‘laitfnfftioned above, the remaining ex- 
“cess land minus rukba and the hassil 
‘land will be assessed at the aforesaid rates 
“from the year 1261, and the amount thus 
“assessed at the aforesaid rates from the 
“year 1261, and the amount thus assessed 
“will be paid by us, being added to the 
“jumma already fixed. The lnek-abadee 
“lands will be held rent-free for two years, 
“and we shall execute a kubooleut and 
“receive a pottah, according to the practice 
“of your serishtah, for the land and jumnfa 
“of the entire lands measured, according to 
“the said rate and rushud. That we shall 


e 
a 


THE WEEKLY REPORTER, 


“will be served on us from your sirear to 


Re del 


Rulings. 67 


. 2? 
“continue to pay rent according to the 
“terms of the«instalment bond given in the 
‘ kubooleut, and we shall not be able to urge 
“any plea or objection with regard to the 
‘same, and if we do so, it will not be ad- 
“missible. We execute this kubooleut to 
“the above effect after receiving the how- 
“Jadaree amulnamah, Finis, Dated 4th 
“ Bhadro 1260.” ‘Th document terminates 
with a schedule of the year’s instalments 
and the signatures of the witnesses. 


I confess that during the hearing of the 
case, I have entertained cof siderable doubts 
as to the proper construction to be put upon 
the words of this kubooleut. On the whole, 
however, I am now of opinion that” they 
must be taken to indicate a grant by the 
plaintiff to the defendants, or rather to their 
predecessors in title, of a permanent tenure 
at a fixed rate of rent. Iam led to this in 
great degree by consideration of the fact 
that the parties to the contract have caro- 
fully provided for a variation of the rent up 
toa maximum of rupees 5 per kanee, and 
have yet been entirely silent as to any pos- 
sibility of variation beyond that amount: 
and also that they have minutely prescribed 
the mode in which the excess lands within 
the given boundaries are to be assessed, at 
rates rising up to the same amount, rupees 
5, but at the same time have made no allu- 


sionto any other ground for the enhances 
ment of thejumma tobe paid for the land- 
leased. Itseems to me too that the circum- 
stances under which the parties were contract- 
ing are favorable to the supposition that fue 
interest such as might become beneficial to 
the lessee, was intended to be passed, rather 
than merely a right of occupation which 
might, after 1264, at the option of the 
landlord, be screwed down by process of 
law to a simple rack rent tenure, The 
incoming tenant was certainly embark- 
ing upon an adventure, in which all the 
labour aud- expense would be his; while, 
come What would, the landlord was assured 
of a considerable profit as long as the con- 
tract should endure. I am also strengthened 
in my equelusion by knowing that Morgan 
and Sumboonath Pundit, J. J., arrived at 
tħe similar decision in a case, not reported, 
which appears to run very nearly parallel 
: C 





-step in accordance therewith. 
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with the present, ‘namely special nppeal* 
No. 571 of 1865, decided ia the 6th Sep- 
tember 1865. 


According to the view which I have just 


- expressed, the defendants are not liable to 


be called upon to pay a rent greater than 
rupees 5 per kanee, with the prescribed 
rukba,® for so much of the plaintiff’s land 
occupied by them as lis within the bound- 
aries specified in the kubooleut and is there- 
fore held subject to the terms alone which 
are therein mentioned and ho others, I also 
think, for the lik® reasons, that their jumma 
of rupees 280 cannot be increasd by the 
addition of an amount for rent of such lands 
ng théy may hold in excess of the 4 droons 
„3 kanees 4 gundahs within those boundaries, 
except by procecding in the manner ex- 
pressly laid down for that purpose in the 
kubooleut; and this suit is certainly nota 
As far, 
therefore, as concerns the land lying within 
the mentioned boundaries, I am of opinion 
that this appeal should be decreed, and the 
plaintiff's suit be dismissed with costs in 
both Courts. 








*The 6th September 1865, 
Present: 


The Hon'ble W, Morgan and Sumboonath Pundit, 
Judges, 


Case No. 571 of 1865 under Act X of 1859. 


Specia! Appeal from a decision passed by the Additional 
Judge of Jessore, dated the Tth January 1865, revers- 
ing u decision passed by the Deputy Collector of that 
District, dated the 20th July 1861, 


Chikundee Nikaree (Plaintiff) Appellant, 


e °’ persus 


Anund Chunder Mitter and others (Defendants) 
Respondents. 


Baboo Sreenath Doss for Appellant. 


Baboos Dwarkanath Jitter and Ashootosk Dhur 
for Respondents, 


Pundit, J—Tu allusion in the pottab, dated 7th 
of Joisto 1257, to the special appellant’s liability to 
pay the rents that may, after general survey, be fixed 
for the lands held by him, refers to the amount of rent 
that for the quantity found in his possession, according 
ly to the highest rate mentioned in the pottah, he may 
have to pay. To construe otherwise, would be unfair 
to the tenant who has to pay for all works of* damming, 
draining, clearing, &c., necessary to bring the lands 
into a state fit for cultivation. 

It cannot easily be believed that for new formed chur 
lands, not yet properly made fit for cultivation, requir- 
ing a great deal of labour and expense to make them 
worth holding by an agriculturist, on condition of pay- 
ing lower rate only for 5 or 6 years, and that, too, 
progressive in each year, a pottah would be taken, that 
is, on terms according to which tho landlord will have 
a legal right to demand an enhancement at any time 
after that short interval, 

We, accordingly, decree the appeal with costs, and, 
reversing the decisions of both the Lower Courts with 
costs, decree the claim of the special appellant, ay 
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As regards the land of the plaintiff which 
the defendants held outside the boundaries 
given in the kubooleut, I think the plaintiff 
is entitled to receives rent for it at a fair 
and equitable rate, but the evidence before 
the Court does not enable me to determine 
what rate would be -fair and equitable. 
There is nothing to show whether that por- 
tion of land was, at the time when its cul- 
ture was first commenced, equal to, in quali- 
ty or condition, or better or worse than, the 
land for which the lessees in 1260 agreed to 
give a gradual rent rising to 5 rupees. 
And even if this starting point had been 
given us, we have no means afforded to us 
of discriminating between. that portion of 
the present increased annual production of 
the land which is due to the efforts of the 
lessees, and that which is attributable to 
the improvement by other means of the 
productive power of the land itself, and 
I think it would not be equitable to oblige 
the defendants to pay a rent calculated on 
the present annual market value of the 
land, without any deduction whatever in 
consideration of the expenditure effected by 
them in bringing about the state of pro- 
ductiveness, which the originally jungle or 
waste land now exhibits. It lay upon the 
plaintiff to make out distinctly and separ- 
ately the different elements upon which he 
has rested his right to enhance, namely, 
excess of area, increase of productiveness 
apart from the tenant’s agency, aud in- 
crease in the value of produce. It is not 
enough for him to show that there has 
been a general increase in some one or afl 
of these respects since a given period, (in 
this case since the land was waste and bore 
nothing but hoghle grass), he must with 


| reasonable definiteness establish the amount 


of each of those which he relies upon. If, 
for instance, he does not choose to, or can- 
not, separate the increment of productive- 
ness which is due to his tenant’s agency, in 
a case where that ageney is admnime@dly 
most markedly operative and must be taken 
account of, from that which proceeds from 
other causes, it is certain that the Court 
It seems to me that 
the plaintiff has failed to support with 
proper evidence that part, of his case upon 
which aloue he is, as I conceive, legally 
entitled to seek for enhancement of rent; 
and therefore that, even as regards this, his 
suif: ought to be dismissed. 


*Under all the before mentioned circum- 
stauces, it results that in my judgment, this 
appeal ought to be decreed in its entirety, 
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and the plaintiff’s suit dismissed with all 
costs. 


Bayley, J,~—This isea suit to assess at 
enhanced rents a tenure which is admittedly 
held under ahowaladaree amuluamah kuboo- 
leut propounded by plaintiff as given by 
defendants, and not denied by defendants to 
have been so given. 


This kubooleut states that after one year 
rent-free (1260) the rent is fo be one rupee 
a kaneo in 1261, two rupees a kanee in 
1262, three rupees a kanee in 1263, and the 
poor-dustoor (full customary) rate of five 
rupees per kanee in 1264. 


The land is termed jungle puteet. Excess 
found with reference to the boundaries after 
measurement is to be assessed. An extra 
allowance of area (as is usual in howlah 
tenures) to about 4th is given in, ¿ù e., 1 
kanee 4 gundahs is to be held rent-free, while 
1 kanee is to bear the agreed rent. 


It is impossible, I thiuk, to read this 
kubooleut without coming to the conclusion 
that the intention of the parties was that the 

‘lessee should clear and cultivate jungle waste 
on the terms of partly rent-free and partly 
progressive Jumma allowed in those cases, 
(and not in the case of eultivated lands), and 
that the full customary rent of 5 rupees 
per kanee from 1264 was thereafter to be 
paid. I cannot think it reasonable or borne 
out by the deed that the lessor, intended to 
prescribe, or the lessee intended to accept, 
terms such as that the lessee shouid bear all 
tko expense aud trouble of reclamation, and 
having done so, was in the first year after 
full rent could be paid, viz. after 1264, to be 
liable to make over the reclaimed land to 
his lessor, or to have it in 1265 enhanced to 
the highest rate of neighbouring cultivated 
lauds as to which no jungle waste had to be 
cleared, 


Then as the eagess area, I think it was 
cleder supposing, after reclamation, more 
lund of the lessor’s was found held by the 
lessee than given by the specifications of the 
lease as to boundaries, that excess should, 
as part of the same lease, be liable to the 
same terms as the other lands originally 
given under it, 


In respect to the question whether the 

disputed pottah is a forgery or not, I do 

not think it is necessary to determine the 

point, while the admitted kubooleut, on whiqh 

the plaintiff sues, is before us, containing the 

-admitted agreement of the parties. J would 
dismiss plaintiff's case. ° 

am Ld 
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The 8rd January 1868, ° 
Present: 


The Hon'ble W. S. Sefon-Karr and 
A. G. Macpherson, Judges. 


: Hindoo Law-—‘*' Recovered” property 


Case No. 204 of 1867. 


Application for review of judgment passed 
by the Ifon’ble Justices W. S. Seton-Karr 
and A, G. Macpherson, on the 5th June 
1867, in Regular Appeal No. 309 of 
1866.* 


+ 
Bissessur Chuckerbutty and others, 
Defendants (Appellants) Petitioners, 


VETSUS = 


Seetul Chunder Chuckerbutty, Plaintiff . 
(Respondent) Opposite Party. 


Mr. Tagore and Baboo Bungshee Dhur 
Sein for Petitioners. 


Baboo Sreenath Doss for Opposite Party. 


The Hindoo Law on the subject of “ recovered” pro- 
perty applies to cases in which the property has passed 
from the family to strangers, and has been held by them 
adversely to the family, and not to cases where the 
property has been held by one claiming (though unfound- 
edly) to be a member of the family 


Merely obtaining a decree for possession is not 
“recovering” the property, 

t Recovery,” if uot made with the privity of the co- 
heir, must at least be bond fide and notin fraud or by 
anticipation of the intentions of the co-licir. 

Macpherson, J—Wu are asked to review 
our judgement in this case on the ground that 
the defendants (the applicants for the re- 
view), at their own expense and by their own 
exertions, recovered the property of Shib 
Soonduree from the wrongful possessor Rapa 
Chunder, by a separate suit, and that there- 
fore we have erred in uot, in the first in- 
stance, giving a fourth of the recovered pro- 
perty to the defendants, and declaring the 
plaintiff entitled to ouly a half share of the 
residue, 


There are various grounds in addition 
to’that relied upon by us in our judgment, 
on which we think that the conclusion at 
which we arrived was correct, aud that no 
review ought tobe granted. 


In the first place, if appears to us tliat 
this is not a case of the recovery of property 
which has been lost within the meaning of 
those texts of the Hindoo Law which pro- 
vide for a fourth share being allotted to the 
recoverer, The property in suit was never 
in fact lost to the family, for Ram Chunder 
held it, not as being a stranger, but as being 
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the adofted son of Shib Soonduree,—and 
upon the one question of his being or not 
being her adopted son, his whole title ad- 
mittedly turned. 


The Hindoo Law, on the subject of “re- 
covered” property, does not, in our opinion, 
apply to cases such as this,—-cases merely of 
disputed inheritance ;° it applies to cases 
where the property has been seized by 
others, or lost,—cases in which it has passed 
from the family to sirangers and has been 
held by them adversely to the family, and 
not merely under an alleged (though un- 
founded) title as members of the family. 


In the Dyabhaga (Chapter VI, Section 
2, Clause 31), referring to the recovery by 
the father of lost property inherited from 
the grandfather, it is spoken of as property 
“ which has long been lost??? And in Clause 
34, we find the following :—‘ Vrihashpati 
“snys—‘* Over the grand-father’s property 
“< which has been seized (by strangers) and 
‘ “is recovered by the father, ” &c. Clause 38 
is as follows :—“‘ Sankha propounds a special 
“rule regarding land,—‘ Land inherited 
“tin regular succession, but which had 
“ < been formerly lost, and which a single 
“ ‘heir shall recover,’” &c. So the Dya 
Krama Sangraha (Chapter 4, Section 2, 
Clause 6) says—‘* So Yajnyavalkya :— An- 
“t cestral property which had been before 
“ “usurped by any one and afterwards re- 
** € covered by an heir’ " &e.—And (Clause 
8) he has stated a special rule regarding 
“ land,—‘ land inherited in regular succes- 
o*** sion, but which has been formerly lost, 
“and which a single heir shall recover,’’’ 
&e. 


In Sir William Jones’ translation of the 
Institutes of Menu (Chapter IX, Clause 209) 
the rule, which is probably the foundation of 
all the subsequent texts, is thus stated, —“ If 
«n gon by his own efforts recover a debt or 
“property unjustly detained, which could 
‘snot be recovered before by his father, he 
“shall not, unless by his free will, put it 
‘into parceny with his brethren, when in 
“ fact it was acquired by himself.” 


No doubt, some of these texts are of 
general application, and do not relate special- 
ly to the recovery of land. But all of them 
have s bearing on the question, and looking 
at them together, we have no doubt that they 
were all of them meant to apply to cases in 


which the property recovered (whatever ifs | 


naturé) lad actually passed away from the 
family into the hands of strangers. . 
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Io- the next place, it is nof proved that 
the property, which is the subject of this 
suit, was in fact “recovered” by Bisseasur, as 
alleged. The plaintiff instituted his suit 
some six months before the Htgh Court 
decided, in the appeal in Bissessur’s case, 
that Ram Chunder had not proved himself 
to be the adopted son of Shib Soonduree. 
The plaintiff in his plaint alleges Ram 
Chunder to be in possession: Ram Chunder, 
by his written statement, impliedly admits 
that he is so: and Bissessur nowhere in his 
written statement states that he is himself 
in possession. The mere obtaining a de- 
cree for possession. would not, as it ap- 
pears to us, be in itself ‘recovering’ 
the property. 

Finally, we find that the “recovery,” if 
not made with the privity of the co-heirs, 
must at least have been bona jide, and not 
in fraud of their title or by anticipating 
them in their intention of recovering the 
lost property. (See Strange, Vol. I, 
p. 217, 2nd Ed). And in Halhed’s Gentoo 
Code, which was quoted by the learned 
Counsel who supported the application 
for a review of our judgment, the same 
principle is expressly Inid down. ‘The rule 
is thus given (Chapter IT, Section 9, page 
79 of the edition of 1776)—*“ If, in the same 
“manner, by permission of the ‘partners, 
“ one of them occupies any glebe land of his 
‘t father and grandfather, then he shall 
“divide such glebe into four shares: and 
“from them he shall first take to himself 
“ one share and afterwards divide the three 
“ remaining shares equally between himself 
‘and his partners.” (See also Colebrooke’s 
Digest, Book V, Chapter 5, Section 2, 
para: 859, and the comments by Jugga- 
natha.) 


Bissessur, in his suit against Ram Chunder, 
chosé to ignore his co-heir, the plaintiff in 
the present suit, and acted throughout 
antagonistically to, if not in frau? the 
rights of the plaintiff. Under such circum- 
stances, even if Bissessur had “recovered” 
the property, he would not have been entitled 
to retain in the first instance a one-fourth 


share by way of remuneration for having * 


recovered it. R 


On the whole, we are Of opinion that we 
decided rightly in holding that the defend- 
ant Bissessur and his brothers were entitled 
te only an eight annas share of the property 
inherited from Haradhun on the death of 
Shib Soondures, and we reject this applica- 


tion widh costs. ‘ 
. Lad 
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The 3rd January 1868, 
Present: 
The Hon'ble G. Lochtand Dwarkanath 
e Mitter, Judges. 
Ellegal ejectment—Suit for posses- 
sion—Onus probandi, 
Case No. 1582 of 1867. 

Special Appeal from a decision passed by 
Baboo Gobind Chunder Chowdhry, Prin- 
cipal Sudder Ameen of Beerbhoom, 
dated the 10th April 1867, affirming a 
decision passed by the Moonsiff of that 
District, dated the 19th April 1866. 

Radha Bullub Gossain and others 
(Defendants) Appellants, 


VETSUS 
Kishen Gobind Gossain (Plaintiff) 
Respondent. 
Baboo Issur Chunder Chuckerbutty 
for Appellants. 
Baboo Tarucknath Sein for Respondent. 


In a suit to recover possession, when plaintiff proves 
possession and illegal dispossession, the onus of prov- 
ing the title is shifted upon the defendant in the first 
instance; and if the latter establishes his title, the 
plaintiff must then be required to prove his. 


Loch, J.—Taue plaintiffin this case sued 


fo recover possession of certain homestead | 


Jands which he alleged had been purchased 
by his brother Gunga Gobind Gossain from 
Khettur Mohun Napit. His brother held 
possession till his death, and was succeeded 
in possession by the plaintiff who held that 
péssession through one Nil Monee. He 
alleges that he was ousted in Bhadro 1271, 
by the defendants who carried off the thatch 
of the house and have since retained posses- 
sion. 


The defendants allege that the land 
appertains to their lakheraj property ; that 
Khettur Mohun held it on a condition of 
service, viz., of shaving the members of the 
defet s family, and that he had no author- 
ity to sellit ; that, after he left the home- 
stead, they have held possession through 


. Nil Monee. 


The Courts below have given plaintiff a 
decree for possession and the value of the 
thafch carried off by the defendants, hold- 
ing that plaintiff had proved his possession 
and dispossession, 


The defendants, in special appeal, urge 
that, as plaintiff sought to recover possgssion 
from thelr hands, plaintiff was bound to 
prove his title. A further objection to the 
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decree of the Lower Courts is raised by 
Radha Gobind, defendant No. 5, to the effect 
that as he is not charged wjth ousting the 
plaintiff, and was not originally a party to 
the suit Wàt was made so on the representa- 
tion of the other defendants, it was wrong 
fo give a decree against him, and he is 
entitled to his costs. . ? 








We think the first objection taken by the 
special appellants is not tenable. Tho plaint- 
iff has proved possession and illegal dis- 
possession. This was suffiggent to shift the 
onus of proving the title upon the defendants 
in the first instance, and had they succeeded 
in establishing their title, the plaintiff would 
have been required to prove his. The judg- 
ment of the Privy Council reported at page’ 
12 of VI Weekly Reporter, aud the decision 
of this Court in VIL Weekly Reporter, 
page 174, lay down this as the proper course 
to be followed in cases where illegal eject- 
ment is proved. We, therefore, reject the 
special appeal with costs. 


On the ground taken by the defendant 
Radha Gobind, we think he must get a 
decree. He was not charged by plaintiff 
with dispossessing him, and he was made a 
defendant in the course of the suit, but at 
whose representation we do not clearly see, 
as tke whole record is not before us. No- 
thing, however, is proven against him. He 
must be released and his costs must be pvid 
by his co-defendants. 





The 3rd January 1868. 
Present: 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Arrears of rent—Lessees in posses- 
sion—Real tenants. 


Case No. 1471 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
9th May 1867, reversing a decision pass- 
ed by the Deputy Collector of that Dis- 
trict, dated the 26th February 1867. 


Judoonath Paul (Plaintiff) Appellant, 


° 
VETSUS 


Prosunuonath Dutt and others (Defendants) 
. Respondents. 
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Ur. R! V. Doyne and Baboos Onookool 


Chunder Mookerjee and Hem Chunder 
Banerjee for, Appellant. 


Baboos Kishen Kishore Ghose, @Ashootosh 
Chatterjee and Greeja Sunkur Moajoom- 
dar for Respondents. 


A Collector may give a decree for arrears of rent 
against the real lessees in possession, although no pre- 
vious realization of rent directly from them is estab- 
lished and no written agreement is shewn to have been 
executed by them in their own names, another party 
being the ostensible heider of the lease and not 
denying liability. i 


Seton-Karr, J.——Tuis case was a suit for 
rent against a certain dur-putneedar, and 
it had been remanded by order of the form- 
er Judgo for the plaintiffs to elect whether 
they would proceed against the ostensible 
holder of the tenure who was one Parbuttia, 
and afterwards his wife Souamonee ; or 
whether they would proceed agninst the 
Dutts, who were the parties whom plaintiff 
alleged ‘to hold the real and beneficial 
interest. 


The plaintiffs having elected to proceed 
against the real, and not the ostensible, 
holders, the Deputy Collector went into the 
case and found, as a fact, that the Dutts 
were actually in possession, and that they 
were consequently liable to pay the rents 
in full. 


When the case came up in appeal before 
the Judge, sevoral objections were taken to 
the finding of the Lower Court, some of 
which, regarding the plaintiffs titlo, were 
elearly irrelevant, while others were cer- 
tainly not pressed at the hearing of the 
appeal. 


Ultimately, the case was heard, in appeal, 
on the following question, namely — 


“ Whether a Collector, under Act X, can 
“& decree arrears of rent agaiust parties, 
“only on the ground of their possession, 
‘¢ when no previous realization of reut from 
‘ them is established, and no written agree- 
“ ment is shown to have. been executed, 
“ while at the same time, another party is 
“« the ostensible holder of the lease and does 
“ not deny liability for the rents of the 
“ mehal.” 


The distinct finding of the Deputy Col- 
lector that the Dutts had the beneficial in- 
terest and were the parties iu possession, 
appears never to have been questioned ; and, 
certainly, it is not reversed by the J udve 
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Sg les, 
in appeal, In this state of ‘Rings, I think 
that there is nothing whatever to debar 
the plaintiffs, who have elected tosproceed 
against the real holders, from proving their 
possession, and from, consequently, gaining 
a decree. 


The Judge relies upon a case quoted at 
page 449, Hay’ s Reports, llth November 
1862, (Iceera Lall Bukshee, defendant, ap- 
pellant) ; but this case, which relates to the 
liability of agent and principal, does not ap- 
pear to be analogous to the case before us. 


The Judge nowhere finds, on the evi- 
dence, that in past years credit for the rents: 
was given either to Parbuttia, or to Sona- 
monee, the ostensible holders ; but without 
coming to such a finding, in clear and dis- 
tinct terms, it was not competent to him to 
reverse the decision of the first Court in 
pluintif’s favor, more especially when he 
does not question, but rather takes as cor- 
rect, the finding of the first Court as to 
the actual possession and enjoyment of the 
Dutts, against whom the decree was given. 


In this state of things, it appears to me 
that the reasoning of the Judge on the 
facts found, and not impugned, is erroneous 
iu law, aud that there is no reason why the 
plaintifs should not retain their decree 
against the parties whom they had elected 
to sue, and whom they have shown to be in 
possession ; aud in this view, the decision of 
the Judge should be set aside, and that of 
the first Court in plaintiff's favor, should 
be restored with costs aud interest. i 


Macpherson, J.—I think the Judge was 
wrong in reversing the decision of the 
Deputy Collector, unless he first found, as 
a matter of fact, that credit was originally 
given, not to the real lessees, but exclusively 
to the person in, whose name the lease was 
granted. The Judge accepts the finding of 
the Deputy Collector that the respondents 
were the real lessees in possession ; gudai so, 
the relation of landlord and tenant existed be- 
tween the plaintif and them, and they were 
liable for the rents, unless thero was a special 
contract to the contrary,—thnt is to say, 

unless there was a special contract that the 
person whose name was used should alone 
be liable. 


This decision agrees, generally, with the 
principles laid down in the Fall Bench rul- 


ıng reported at page 428, mae VIII of 


the Weekly Reporter. 


The decree of the Lower Court must be 
reversegl with all costs. 


`~ 


+ 
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* The 8rd January 1868. consequence was that-his leg was broken, and 
Precanes he received other serious injuries. 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 
Railway “accident — Negligence of 
Rallway Gompany—Damages. 
Case No. 151 of 1867. 


Regular Appeal from a decision passed by 
the Judge of the 24-Pergunnahs, dated 
the 18th April 1567. . 


Mr. F. Woodhouse (Plaintiff) Appellant, 


Versus : 


The Calcutta and South Eastern Railway 
Company (Defendants) Respondents. 


Messrs. G. C. Paul and T. Stokoe and 
Baboo Obhoy Churn Bose for Appellant. 


Mr, F. Fergusson for Respondents. 


The plaintiff was a passenger travelling on the 
defendants’ Railway and received severe.injuries from a 
fall which he experienced in stepping upon the platform 
when the train stopped. 

Hetp, that the Railway Company was guilty of 
negligence in not keeping the station properly lighted, 
in allowing the train to overshoot the station, and in not 
warning the plaintiff against alighting; also that the 
injuries sustained by the plaintiff were caused by the 
negligence in question, and that the plaintiff did not by 
his own want of care contribute to the accident, 


Madcpherson, J.—Tue appellant in this 
case was the plaintiff in the Court below, and 
sued to recover damages from the defend- 
ants for injuries received by him while 
travelling as a passenger on their line of 
Railway. 

On the evening of the 2nd December 1866, 


As to these general facts there is no dis- 
pute. : 

The plaint alleges that the accident was 
caused by the negligence of the Railway 
Company,— 

Firstly, in not keeping the statio suffi- 
ciently lighted ; : 

Secondly, in “so negligently attending 
to” the place whereon passengers had to 
alight, that the same was pusefe for pas- 
sengers nlighting ; and 

Thirdly, in putting the train in motion as 


the plaintiff was alighting, aud without ° 


notice to him, after the train had stopped 


for the purpose of allowing passengers to ° 


alight. 


‘The defendants, in their written state- 
ment, deny that there was auy negligence on 
their part, and plead that the accident was 
attributable to want of care and ordinary 
prudence on the part of the plaintiff. 


The Judge, who tried the case, without 
finding as a fact that the station was properly 
lighted, or that the condition of the plat- 
form and station generally was such as it 
ought to be, was of opinion that neither the 
condition of the station, nor the want of 
lighis caused or aided in causing the accident. 
He held that the accident was to be ascribed 
primarily to the moving of the train as the 
plaintiff was in the act of alighting ; but he 
held that atthe time the plaintiff tried to 


th® plaintiff was a passenger ina train from | get out, the train had not stopped for the 


Mutlah to Ballygunge, which isa station | purpose of allowing passengers to alight» , 


intermediate between the Railway termini at | that the plaintiff had no sufficient reason for 


Mutlah and Calcutta, 
Ballygunge about 6-30 P. M, when it was 
quite dark. The plaintiff was travelling in 
n first-class carriage in Company with two 
gentlemen, Mr. Schiller and Captain Jervis. 
On the train stopping at the station, Mr, 
Schilwwaand Captain Jervis. got out, opening 
the door of the carriage for themselves. 
The plaintiff proceeded to follow them. He 


was in the act of putting his foot to the 


ground when Jervis called to him to take 
care as the train was moving. At the same 
moment almost his foot touched the ground, 
nud he felt that the train was moving back. 
In the darkness, he could not see the plat- 
form distinctly, and, being afraid to alight, he 
tried to stop himself and to recover his posi- 


The train reached | supposing it had stopped for that purpose ; 


that the defendants were justified in putting 
the train in motion when they did; that there 
was no negligence on the part of the defend- 
ants such as to make them liable for damages ; 
and that there was such want of enre and 
prifdence on the part of the plaintiff as to 
‘disentitle him from claiming damages, 


The suif was accordingly dismissed with 
costs. 


In appeal, it is contended on behalf of the 
plaintiff that the accident was caused solely 
by the improper moving of the train after 
it had once stopped, the want of lights, and 
the dangerous state of the platform; that 
at the tim® the plaintiff began to alight, he 


tion on the step of the carriage. In attempte| had every reason to believe that the train 


ing to recover himself, he slipped ang fell 
between the platform and the train. The 


6 
a > 


L 


haŭt stopped for the purpose of allowing 
passengers to alight; that if the train bad 


» 
* 
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not then stoppe for that purpose, notice 
should have been given tg the passengers 
that the train was about to be backed; and 
that the train ought not to have been put in 
motion without such notice. 


As regards the question of the unfinished. 


and daugerous state of the platform, we 
think it is very clearly proved that a large 
portion ofthe platform was in an unfinished 
and most dangerous state, and that the Rail- 
way Company was guilty of the greatest 
negligence in allowing a platform in such a 
condition to be used at all, without having 
taken the most ample precautions both in the 


. way of lighting, and otherwise, for the safety 


of persons using their Ruilway. Mr. 


eShanks, the Acting Agent of the defendant 


Company, says :—-“ In December last, the 
‘facing wall of the station (2. e. platform) 
“was complete. At the back of the wall 
‘ there was earth-work up to within 5 inches 
“ of the top of the wall. The thickness of 
“ the wallis 15 inches, * * * A man step- 
“ ping out of acarriage would first step on to 
“‘ the brick wall and then on to the earth.” 
Mr. Schiller’s evidence is to the same pur- 
port. 


It seems to us that a Railway Company 
can scarcely be guilty of any more gross 
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speaking from what he himself saw on thé . 
morning of the 3rd of December, that from 
the Calcutta end of the platform to the com- 
mencement of the new platform, which he 
supposed was about 200 feet, nearly the” 
whole of the platform was in good order. 
As Mr. Schiller and the engive driver agree 


in laying the scene of the accident close to 


the Calcutta end ef the platform, we cannot 
say it is proved that what occurred was _ 
owing to the improper or unsafe state of the 

platform. 


But it appears to us to be proved conclu- 
sively that the station at the time of the 
accident was most insufficiently lighted, and 
that the negligence of the defendants in this 
respect was one of the main eauses of the 
plaintifi’s falling as he did. 


We think the reasoning of the Judge be- 
low on this point is very fallacious. It may 
be true that Schiller, as he entered the 
station, could, notwithstanding the darkness, 
recognise the buildings sufficiently to know 
that he had arrived at Ballygunge. It may 
also be true that after he got out of the 
carriage, he was able to see to some extent 
what the plaintiff did. All this, however, 
he might have very ‘well done if there had 
not been a light of any sort in the station. 


or dangerous negligence than to leave in| First-class carriages, moreover, usually carry 
darkness a station which is in such a condi- | lights, and it may be that the light from the 
tion that a wall 15 inches wide with a drop, carriage in which he had been travelling 
uf 5 inches to the earth on the further side | showed the plaintiff's position more distinct- 


of it, is all that passengers have to alight 
upon. We think, however, that the injuries 
which the plaintiff received are not proved 
fo have resulted from the condition of the 
platform. ‘There is no very distinct evidence 
ou the subject ; but the conclusion at which 
we arrive, on the whole, is that the carriage 
from which the plaintiff attempted to descend 
stopped, noć opposite the unfiuished portion 
of the platform, but opposite a portion which 
had been completed and was in good order. 
Mr. Pendleton, the agent of the Railway 
Company, swears that on the morning after 
the uccident, he examined the platform, and 
a spot about 20 yards from the Calcutta 
end of the platform was pointed out to him 
by the station master as that at which the 
accident occurred. But Mr. Pendleton him- 
self was not present when the accident hap- 
pened, and what the station master told him 
is no evidence,—especially as the latter was 
not called as a witness, although (as Mr. 
Fergusson who argued the case for the ve- 
spondents told us) he was present in Court 
at the trial. Mr. Pendleton, however, sdys, 


ly than it would otherwise have been visible. 
° 


The night “ was dark and smoky,” as the 
Engine driver Maxfield says by way of 
excuse for having over-shot the station. Yet 
there were no lights of any description in 
the station, save what is called a “ reading 
lamp” in the Ticket office, and two common 
hand-lamps (such as Railway officials of the 
like class generally use), held by the station- 
muster and the peon respectiv abm» The 
guard of the train, ne doubt, had a lantern 
too: but that really does not affect the 
question of the sufficiency of the station- 
lights, especially as it is in evidence that 
neither the guard nor his lamp had left the 
break van at the time of the accident. 
Some attempt has been made to show that 
the reading lamp was so placed as to be of 
use .in giving light to the platform. I¢ is 
very doubtful whether, on the evening of 
éhe 2nd December 1866, it was so placed. 
But *granting that it was, it still remains 
wholly impossible for us to say that, even 
supposing the platform to have been in good 

” 


N 


. “when I got out. 


Civil 
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order, the sation was lighted in any degree 
to such an exent as the safety of passengers 
demanded. It is not enough that the lights 
should be sufficient for the Railway Com- 
pany and their own servants who know the 
premises ; they must be enough to guide and 
direct strangers who are unacquainted with 
the station (see Martin, vs, Great Northern 
Railway Company, 16 C. B., 180). 


'1868.] 


In the present instance, ‘the station was 
practically left in the dark, so far at any 
rate as the plaintiff was concerned. This 
darkness was, as it seems to us, of all things 
the most likely to cause the plaintiff, first to 
hesitate on the Step of the carriage, and then 
to fall as he did. It may be easy enough 
for a man to step on to a Railway platform 
from a moving irain when he can see what 
he is about: but it is a very different thing 
for him to take a similar step in the dark, 
especially if he is ignorant that the train is 
in motion. The plaintiff says,—‘ I was look- 
“ ing towards the ground. J was not aware 
“ that the train had got past the platform. 
“ I could not see the platform when I looked 
“down; I supposed there was a platform 
“ because two others had got out. I could 
“not see the ground. I could not see any 
“thing.’”’? And again he says,—" I do not 
“ know whether the train had stopped when 
“ Schiller and Jervis got out. It had stopped 
{ know that the train 
“ must have stopped, because it was backing 
t when I attempted to get out. No dorbt, 


ae it had stopped some time before that. I did 


“not know it was backing until I put my 
“foot to the ground.” The plaintiff, in the 
belief that the train was standing still, com- 
menced to alight; He could not see, owing 
to the darkuess, that the train was moving 
slowly backwards. Just as he was about to 
put his foot on the ground, Captain Jervis 
called out to take care, as the train was back- 
ing ; and almost at the same moment, his 
fooMBuched the platform, and he felt the 
motion, for which he was unprepared when 
he began to put his foot out in order to step 
on the ground. Taken by surprise in this 
manner, it-is in no degree wonderful that he 
hesitated, and wished not to complete the 
step which he had meant to take, and tried 
to recover his footing on the carriage. Had 
the ‘platform been lighted ag it should have 
been, he would have seen from the first that 
the train was in motion; he would have 
seen and understood what he was abgut, and 
he would have had that confidence which 
one acting in the dark could not haye. 
~ + . 
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Then, was there any negligente on the 
part of the d&fendants in backing the train 
when and as they did? 


+ 


We agree with the Court below in finding 
that as a matter of fact, the train, at the 
time when the plaintif attempted to get out, 
had not stopped for the purpose of allowing 
passengers to alight. -But we do not concur 
in the view apparently taken by the Lower 
Court on che question of negligence as cou- 
nected with the.overshooting of the platform 
by the train. We have ng doubt whatever 
that the mere fact of a train overshooting a 
platform at which the driver has orders to 
stop, is in itself prima facie evidence of 
negligence. Under ordinary circurnstances, 
if there are proper signals, and the engine 
and rails are in good working order, a care- 


ful driver has not the smallest difficulty in | 


stopping a light train, such as that in which 
the plaintiff was travelling, at the proper 
moment. The Judge says that it is a com- 
mon occurrence for traivs to overshoot the 
mark and then move back. This may be 
true, as it is also doubtless true that Railway 
officials are frequently guilty of very gross 
irregularities and neglects of duty where- 
by they needlessly endanger the lives of 
huudreds of passengers. But the negligence 
is none the less negligence, and none the 
less culpable, because frequently repeated. 


We do not mean to say that the overshoot- 
ing of a station may not be perfectly excus- 
able and the result of circumstances which 
may defy the efforts of the most careful and 
skilful of drivers; for example, it is well 
known that in certain states of the weather, 
the rails are in such a slippery condition, 
that the breaks and other means ordinarily 
used to stop the train, fail to produce thas 
effect. In the present case, however, there 
is really no reason given for the train not 
having stopped when it ought to have done 
so. The driver can assign no better reason 
than that if was dark aud smoky ; a reason 
which, with reference to the sume place, pro- 
bably would apply equally to almost every 
other night during the cold season, on which 
there did not happen to be moon light. But 
the driver mentions a fact which may possibly 
be the real cause of his having been too late 
of pulling up,—the fact, namely, that there 
were no proper signals in use at the station. 
He saya (and he is confirmed by Mr. Shanks) 
thet there were no fixed signals, and no 
gegular signal post at the station, but that 
the custom was to hold up a green light at 
the end of the station. Without saying that 


D 
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the want òf proper signals was the reason | country,—and certainly, upon the evidence, 
why the train overshot the station, we find ; wholly contrary to the usual practice (ap- 
that no sufficient gxeuse for the overshooting | parently never objected to by the defendants) 
is proved. We think that the defendants | of first-class passengers upon the defendants’ 
were guilty of negligence, therefore, in that | line. The plaintiffs caseis not even that of 
the train overshot the platform. That it did | a person who himself opens the door of a 
so overshoot the platform was uuquestion- : railway carriage and-is the first to step out : 
ably thé primary cause of the disaster which ! for here thetrain was actually at a stand-still; 
befell the plaintiff. ! other passengers had opened the doors and 

But supposing there was no negligence, | had alighted safely and without any indica- 
the overshooting of a station is av occur- | tion on the part of the railway authorities 
rence which necessarily is Jikely to produce | that they ought not to have done so; and the 
great danger to passengers who are about to plaintiff bad no notice, and no reason to 
alight; and the least that a Railway Com- | suspect, that the train was going to be moved 
pany are bound fo do, if such an event does back. We say he had no reason to suspect 
happen, is to take every possible means to: the train was about to move, because the 
divest the occurrence of its dangerous con- | plaintiff swears he never heard any whistle: 
sequences. One obvious precaution is to! but even if he had heard it, it would be im- 
warn passengers to sit sfill,-and that the | pessible for us to say that it would neces- 
train is about to be backed: and in the case | sarily have conveyed to his mind the inform- 
now before us, we think there was great: ation which the driver intended it to 
negligence on the part of the servants of the | convey. We think that as the train had 
Railway in not warning the plaintiff and | stopped, and as other passengers had got 
other passengers that the train was about to | out safely, and there was nothing to lead 
moye, and that they must keep their seats. | any man in the exercise of ordinary care 
t 
| 
| 
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The carriage in which the plaintif was | to suppose that they ought not to have done 
scated was drawn up opposite to the platform | so, the plaintiff was justified, and acted as 
where passengers usually alight. Theservants | any reasonable and careful man would have 
of the Company saw or ought to have seen; acted, in thinking that the proper time for 
that during the few moments that the train | alighting had arrived. We think there was 
stood still two passengers got ont. If it | no such want of care or prudence on the 
was unsafe or wrong for them to get out | part of the plaintiff as to disentitle him to 
then, they should have been prevented from | damages. 

so doing, or warned not to doit. But no It is not because possibly the plaintiff 
objection whatever was made when Mr. | might have exercised more care than he 


Schiller and Captain Jervis alighted. What, , did, that therefore his right of action or hise 


then, was the reasonable and natural course | remedy is barred. Nor even, if there had 
or the plaintiff to pursue under the cireum- been a certain amount of negligence on his 
stances ? He knew nothing of some of the | part, would that necessarily be an answer 
carriages having gone beyond the end of the | to his claim. The question really is, whether 
platform, or of the intention to back the | the plaintiff did or did not exercise ordinary 
train into the station: he felt that thei care (Davies versus Mann, 10 M. and W., 
carriage had stopped: he saw two fellow- ; 546). In a recent case (Stapley versus the 
passengers get out safely and without any | London Brighton and South Coast Railway 
objection or remonstrance on the part of the, Company, 1 L. R., Exch., 21), thea Qgurt 
Railway officials. Why should he have! of Exchequer refused to disturb a verdict 
doubted that the right time had come for, for the plaintiff, although the person injured 


‘himself to alight? Was heto sit stit in his had been guilty of far greater negligence 


carriage and say to himself, “though the train . than could possible be attributed to the 
“is at astand-still opposite to the platform, ` plaintiff in the present case, even supposing 
“and though these passengers have got out | there was some want of care and prudence 
“and gone nway safely, J am not actually in what he did. In that case, the negligente 
“ certain that the train has stopped in order on the part of the Railway was that a gate 
“ to allow passengers to alight; therefore, I at a level crossing was left open and the gate- 
“shall sit still until some of the Railway keeper was absent, at a time when an-express 
* officials come and tell me itis safe for me trajn was overdue. ‘The person injured 
“to get out?” Such a course would havee passed en to the line, and was knocked down 
been entirely contrary to the usual practice of by the train which came up at the moment. 


travellers either in this or in any othe? A verdicg was given against the Railway 
å + 
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Company, altlteugh it was proved that the 
person injured might have seen the traio 
approachjng if he had chosen to look. 

s 


We have some difficulty in dealing with 
a case like this where numerous questions of 
fact are so closely mixed up with questions 
of law. The-.rule we apply is that which 
has been acted on ja many cases in England, 
and is stated by Erle, C. J., in expressing 
the opinion of the majority of, the Judges ix 
the case of Scott vs. Loudon Dock Company 
(341. J., Ex., 220) where he said :+—“ There 
“ must be reasonable evidence of negligence. 
“But when. the thing is shewn to be under 
“the manacement,of ‘the defendant or his 
“servants, and the accident is such as, in the 
“ ordinary course of things, does not happen 
“if those who have the management use 
“t proper care, it affords rensonable evidence, 
‘in the absence of explanation by the de- 
tt fendant, that the accident arose from want 
‘of care.” i 


On the whole, we think that the Railway 
Company was guilty of negligence in not 
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The 4th January‘ 1868. W 
"Present : 
The Hon’ble G. Loch and Dwarkanatl: 
Mitter, Judges. 


Criminal proceeding not evidenco— 
Civil Court bound to find its facts. 


Case No. 1567 of 1867. 


Special Appeal from a decision passed by 
Baboo Gobind Ghunder Chowdhry, Prin- 
cipal Sudder Ameen of Beerbhoon,,. 
dated the 27th April 1867, modifying a 
decision passed by the Moonsiff of thut 
District, dated the 19th February 186% 


Keramutoollah Chowdhry (one of the 
Defendants) Appellant, 


VETSUS 
Gholam Hossein (Plaintif) Respondent. 


Baboo Issur Chunder Chucherbutty 
for Appellant, 


keeping the station properly lighted, in allow- | Baboo Gopal Lal Mitter for Respondent. 


ing the train to overshoot the station, aud in 
not warning the plaintiff against alighting ; 
and we think that the injuries sustained by 
the plaintiff were caused by that negligence, 
and that the plaintiff did not, by his own 
want of care, contribute to the accident. 


There remains the question of damages. 
The evidence on this point is not so satisfac- 
tory or precise as it might-have been. It is, 
however, undoubtedly proved that the plaintiff, 
at the time of the necident, was a Bill 
Broker, with a good business, and making a 
considerabie income ; that the effects of the 
accident were suchas to disable him wholly 
from work for four or five months; and that | 
even after that time he would not be able to at- 
tend to business so fully or profitably as before. 
Whengwye consider, in addition to this, the 
amount of personal suffering he has gone 
through, and the fact (deposed to by Dr. 
Macnamara) that there will probably always 
be a stiffness of the leg which was injured, 
we feel assured that we are not assessing the 
damages too much in the plaiutiff’s favor 
when’ we assess them at rupees 10,000. 


We think the decree of the Court below 
ought to be reversed, and that a decree ought 
to be given for the plaintiff, with rupees 
10,000 ns damages, and all costs (as in asuit 
for rupees 10,000) both here and -in the 
Lower Court. | 

. 


P 


A proceeding of a Criminal Court is not admissible 


ag evidence: a Civil Court is bound to flnd the factis 


for itself. 


Mitter, J—Tar judgment of the Lower 
Appellate Court in this case is extremely un- 


-| satisfactory. The action was instituted by 


the special respondent for damages for mali- 
cious prosecution. The Court of first in- 
stauce found that he had failed to prove 
either mafice or waut of probable cause by 
any reliable evidence. 
been upset by the Lower Appellate Court 
upon no legal grouud whatsoever, The 
Court observes that it has been proved by 
the testimony of one Meajan, that there 
was previous enmity between the parties ; 


-but the existence of such enmity does not 


necessarily raise the presumption either of 
malice or of want of probable cause. The 
Court theu goes on tosay: “ Inthe absence 
of animus, no one can openly charge 
another with theft.” This proposition is 
manifestly erroneous. The Court further 
observes—‘* When the plaintiff has been ac- 
quitted by the Fouzdaree Court, what doubt 
can there remain as to the plaintiffs having 
been maliciously charged with theft?” In 
the frst place, the proceeding of the Fouz- 
daree Court herein referred to is not admis- 
sible as evidence ; and in the second, even if 
it were, the Principal Sudder Ameen had 
to find the facts for himself, and not to 
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rely implicitly upon that proceeding. The 
rest of the judgment is irrelevant to the 
points before us. The judgment of the 
Lower Appellate Court is therefore reversed, 
and the case is remitted to it fora fresh 
finding upon the record. 


C 
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The 4th J anuary 1868. 


Present: 


The Hon’ble &. Loch and Dwarkanath 
> Mitter, Judges. 


Croéss-appeals —Interpleading — Sec- 
a tion 328 Code of Civil Procedure, 


Case No, 1653 of 1867. 


Special Appeal from a decision passed by 
Moulvie Ltrut Hossein Khan, Principal 
Sudder Ameen of Gya, dated the 25th 
April 1867, reversing a decision passed 
by the Sudder Ameen of that Districs, 
dated the 27th September 1866. 


Muhboob Aliand others (Defendants) 
Appellants, 


VEPSUS 
Zur Banoo Bibee (Plaintiff) Respondent. 


Messrs, R. E. Twidale and C. Gregory for 
. Appellants. 


Baboos Chunder Madhub Ghose, Kalee 
Mohun Doss, and Roopnath Banerjee for 
Respondent. 


A respondent, making a cross-appeal, can take objec- 
tion to any part of the judgment of the first Ceart 
adverse to him to which the appellant can answer and 
which affects the appellant’s interests only; bub the 
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at foot of the plaint, and aleges that shg « 
succeeded to possession and was illegally 
ejected by the defendants. 


To enable us properly to understand this 
case, it is necessary to refer to the pedigree 
of the family. Asadoollah died leaving five 
sons, of whom we need mention only two, 
Ruheem and Meer Oollah, Ruheem married 
Bibee Jer, and had by her a son called 
Ibrahim, and a daughter Zur Banoo, the 
plaintiff. Ibrahim had a son Bahadoor, who 
left a daughter Rahmut Bibee. It is alleged 
by the plaintiff that Ibrahim aud Bahadoor 
lived in commensality with her mother, 
Bibee Jer, who outlived them, and succeeded 
to the whole estate belongifg to her husband, 
son, and grandson ; that she died in Bhadro 
1270, and was succeeded in the property by 
the plaintiff, who retained possession till 
ousted, in Kartick 1271, by the defendants, 
who, with the exception-of Rahmut Bibee, 
are descendants of Meer Qollab, the other 
son of Asudoollah mentioned above. 


The defendants state that Ruheem died in 
April 1882; that neither Bibee Jer, nor the 
plaintiff held possession, and that plaintiff’s 
suit is barred by limitation; that the pro- 
perty was held successively by Ibrahim 
and Bahadoor; and that the latter, under a 
deed of exchange, dated Assar 1261, gave 
up his rights in all the other villages which 
came to him from his grand-father, and 
received 12 annas 6 dams of Mouzah Myra 
in exchange from the defendant. 


The suit was first dismissed on the phen. 
of limitation, but on appeal, it was sent 
back for trial on its merits, and then the 
Sudder Ameen gave plaintif a decree 
for the 12 annas. G dams of Mouzah 
Myra, holding the deed of exchange to be 
valid and the transaction to be binding. It 
may here be remarked that plaintiff did not 
ask for this, but for a share in several vil- 
lages, and, as far as we are shew aid not 
make any reference to the exchange said to 
have been made by Bahadoor. 


cross-appeal of a respondent does not open up any 


question between himself and his co-respondents, for they | Ralimut Bibee, the daughter of Bahadoor, 
cannot be allowed to interplead. The law gives a re-.| appealed, claiming Myra as the property of 
spondent aright to raise objections at the hearing of the her father, and ilio Prine] pal Sudder Ameen 
appeal; but under Section 348, Civil Procedure Code, reversed the judgment of the first Court and 
reasonably construed, the contest is between two parties pave plaintiff a decree fora share iu all the 
equally interested, and not with third parties, vilages as claimed by her, with the exception 
o" Mouzah Myra, to which he concluded that 
‘she had no right as the plaintiff had, by peti- 

tion on 14th December 1861, stated as 

much, 


. + 


s 
N 


The plaintif was satisfied with this ; but 


Loch, J.—Tue plaintif sues to get pos- 
session of certain landed property left*to 
her by her mother, according to the schedule 


e 
+ 








1868. ] Civil THE WEEKLY REPORTER. Rulings. : 9 
e ° Muhboob Asi and the other. defendants, | both equally interested in‘the matter of the 


whose interests have been affected by this 
decision, of the Principal Sudder Ameen, 
have come up ia special “appeal, urging the 
plea of limitation against the plaintiffs claim 
and abandoning the other grounds taken in 
their petition, But before going into their 
ease, the Court found it necessary to examine 
the record to ascertain how it was that the 
whole case had been re-opened before the 
Principal Sudder Ameen, as‘the appeal of 
Rahmut Bibee referred to only one portion 
of the property in question, in which the 
other defendants who had not appealed were 
not interested. 


It appears that Rahmut Bibee made plaintiff 
and her co-defendants the respondents in her 
appeal, which was filed on 5th October 1866 

“On 28rd February 1867, the co-defendants 
filed a vakulutnamah, but, not having any 
contention with Rahmut Bibee, took no further 
procéedingsin the case; and when the appeal 
was heard, their vakeel was not present. 
Oo llth March 1867 plaintiff filed a cross- 
appeal under Section 348 Act VIII of 18.39, 
objecting toso much of the judgment of the 
Lower Court as refused to give her posses- 
sion of the other villages which she claimed,. 
and which were in the possession of her’ 
co-respondents, It does not appear that 
they were aware of the existence of this 
cross-appeal. Certainly, no notice was 
served upon them to meet if, but the Prin- 
‘cipal Sudder Ameéen, nppareutly looking 
only to the words of Section 848 and dis- 
regarding the precedents of the Court which 
have laid down the proper construction of 
that section, thought that the cross-appeal 
re-opened the whole case, and enabled him 
to try the merits as between all the 
parties. It has been repeatedly held by 
this Court that wheére a cross-appeal is’ made, 
it opens out the esse only against the origin- 
al appellant, and not against the co-respond- 
ents. She respondent making the cross- 
appeal can take vubjection to nuy part of 
the judgment of the first Court adverse to 
him to which the appellant can answer, and 
which affects the appellant’s interests only ; 
but the cross-appeal of a respondent does 
not open up any question between himself 


_ and Ifis co-respondents, for they cannot be 


allowed tovinterplead. “The law gives a 
respondent a right to raise objections at the 
hearing of the appeal, as if he himself had™ 
preferred a separate appeal, but, though the, 
words of Section 348 are very wide,e the 
reasonable construction to be put upon them 
is that the contest is between two parties 
® 


# 


appeal, and not with third parties who, 
though originally made parties to the suit 
by the plaintiff, have no thterest in the 
subject of the appeal brought by one of the 
co-defendants, Had plaintiff wished to 
re-open the case in the present instance 
against the other defendants, the Principal 
Sudder Ameen might have given her time 
to file an appeal on good cause being shewn 
for its not being filed within proper time. 
We think, therefore, that the Principal 
Sudder Ameen has committed an error in 
re-opening the case as regards the special 
appellants, and we reverse so much of it as 
affects their interests, with costs. ~ 





The 4th January 1868. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
` Mitter, Judges. 


Possession, how to be proved. 


Case No. 1619 of 1867. 


Special Appeal from a decision passed by 
Moulvie Ali Newaz, Principal Sudder 
Ameen of Chittagong, dated the 23rd 
April 1867, reversing a decision passed 
by the Moonsiff of that District, dated 
the 19th June 1866. 


Ishan Chunder Behara and others 
(Defendants) Appellants, 


VETEUS 


Ram Lochun Behara (Plaintiff) 
fiespondent. 


Baboo Rajendronath Bose for Appellants. 


. Baboo Poorno Chunder Shome for 
. Respondent. 


A. witness’s statement thata party “is in possession” 
is no evidencé of the fact. The question of possession is 
a mixed one of law and fact; and the evidence produced 
must give the various acts of ownership which go to 
constitute possession, so that the Court may arrive at 
its own conclusion. 


liiter, J.—THIs was an action instituted 
by the special respondent for the possession 
of some Dheepa lands. The special appel- 
lant, who was defendant in the Court below, 
planded among other matters, that the suit 
was barred by the law of limitation. The 
Court of first instance dismissed it upon the 


> 
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a a a a 
. ground -that the ‘respondent had failed to: fulin future. We decree thisspecial appeal , 
prove either possession or title. This judg- | with costs. The respondent’s suit shall 
ment has been reversed by the Principal stand dismissed, and he shall have to pay 
Sudder Ameen for the reasons set forth in all the costs incurreé by the special appel- 

his decision. | lant in both the Courts below. , 


The special appellant contends that the’ Loch, J.—I concur in the order. 

adjudication upon the plea of limitation . 

by the Lower Appellate Court is based | 

upon no legal evidence. We are of opinion | 
that this contention is right. The re- 
spondent produced only three witnesses to | 

prove his possession within the period pre- i Present : 

scribed by the statute of limitation. The! Tan? BS fin 
second witness, Knnoo, has been abandoned ` Zoe G. roch and Dwarkanath 

by hi mr : : Mitter, Judges. 

2y his pleader, inasmuch as his testimony , 

is mere hearsay. The first witness, Samud Execution proceedings by Revenue 
eAli, stated that the respondent was ¿iz pos-! Courts — Interference by ivil 
session, and that the special appellant dis- Courts. 

ossessed him by forbidding him to fish on 
p aie lands in the yeor 1221 M. S. The’ Case No, 1288 of 1867. 


third witness, Jummo, merely stated that ; T 

the respondent wasin possession. Now it! oP sie a eee oe by 

is quite clear, that a mere statement by a- Tirhoot dated the 28th Februa ison, 

witness to the effect that a party is iz pos-. oanet. if ry : 
reversing a deciston passed by Baboo 


session, strictly speaking is no evidence of, p ee 
: as ce rohma Dutt, Moonsiff of that 
possession. ‘The question of possession is a ' 5 f District, 


mixed question of fact and law, which it is | dated the 31st August 1865. 


for the Court to determine, The evidence Bhoojunga Thakoor (Plaintiff) Appellant, 
produced on the point must give the various , 


The 4th January 1868. 





acts of ownership which go to coistitute | VETSUS 

possession, so that the Court might arrive 

at its own conclusion. This has not been Luchmee Narain Sahee and others 

done in the case before us, But be this as} (Defendants) Respondents. 

it may, we do not find any thing in thej i 

evidence above referred to, to justify the: Baboo Shib Chunder Chatterjee 

conclusion that the respondent was in pos- | for Appellant, ee 
e session at any time within 12 years prior | à 


to the date of suit. The witnesses have; 4/7. R. E. Twidale for Respondents. 


* éé 7 

merely ss aid. that- tug respondent or e Proceedings held by the Revenue Courts in execution 
possession,’ but they Are altogether silent į of their own decrees are final, and cannot be interfered 
as to the time up to which such possession , with by i pad Courts unless on some special ground, 
continued. It is admitted that the suit hag ; Hke tat of fraud, 
ie ee aie eas ae from Bae ' Mitter, J.— Tus was a suit instituted by 
alleged-date of ouster, 6 Tespondent | the special appellant for’ the purpose of 
had, therefore, only five years remaining to 


: setting aside a sale held in exesmeron of 
complete the period laid down by the statute, | a decree passed against him under Act X 
and it was incumbent upon him to remove | of 1859. The lower appellate Court has 
the bars pleaded against him by proving his ' dismissed the suit upon the ground that the 
possession at any time within this period. ' Civil Courts were not competent to inter- 
This he has completely failed to do, and his į fere with such a sale, in conformity with a 
action, therefore, must fail. The Principal | full bench ruling of this Court reported 
Sudder Ameen says in his judgment, that/;, page 147, Weekly Reporter Special 
“it has been satisfactorily proved that pos-| Number. me 
session was held by the plaintiff till his! f : : 
ouster by the defendanton the dete alleged|, Te Special appeal the two following points 
by him.” How the Principal Sudder Ameen |ẹ?}8Ye been urged before us :— 
could have used such strong expressions in | lsé.—That the sale in question having 
the face of the record, it is difficult to make | been held by the Deputy Collector contrary 


out, and we hope that he will bo more eare-| to the provisions of Section 105 of Act 
, $ A s 





i 
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"x of 1859 wae null and void for want of. 


jurisdiction, and that therefore the Civil 
Court was fully competent to set it aside. 
6 


2nd.—Tpat the lower appellate Court 
was wrong in dismissing the claim of the 
special appellant with reference to Mouzah 
Bostum which was not included in the sale. 


With reference to the first point, it has 
been contended before us, that the Deputy 
Collector had acted without jurisdiction in 
selling the property in dispute before pro- 
ceeding against the under tenure for the 
rent of which the decree was passed, as pro- 
vided for by Section 105 of the Act. ‘Weare 
however of opinion, that the irregularity 
complained of does not amount to a defect 
of jurisdiction. It is a mere ‘irregularity 
in conducting the sale, and whatever might | 
have been the force of the objection if we 
were competent to deal with the legality or 
otherwise of the sale, we do not think that 
it renders the proceedings of the Deputy 
Collector absolutely null and void for want 

e . . ge r l 
of jurisdiction. The law expressly declares į 
all proceedings held by the Revenue Courts ; 
in execution of their own decrees final and | 
conclusive, and we are unable to interfere | 
with such proceedings when no special j 
ground, like that of fraud, has been pleaded | 
before us. 


* * * * ka w X 


The 4th January 1868. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
l Mitter, Judges. 


Suit for renewal of pottah—Section & 
i o 
Act X. 1859—Procedure of Revenue 


Court. 


Cases Nos. 1548 and 1544 of 1867 under 
Act X of 1859. 


Special Appeals froma decision passed by 
the Judge of Tirhoot, dated the 25th 
February 1867, reversing a decisiqn 
passed by the Assistant Collector óf that 
District, dated the ith May 1866. | 


P 
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Sheodie Mahatoon (Plaintiff) Appellant, | 
versus 
Huree Kishen (Defendant) Respondent, 
Mr. R. E. Twidale for Appellant. 
Mr. C. Gregory for Respondent. 


Where a tenant suing for a renewal of his lease proves 

right of occupancy, the Court qinould preceed to 
determine what rates of rent should be imposed, even 
should he fail to make good his claim to hold at fixed 
rates. ~ 

Loch, J.—In this case, plaintiff sued toe 
obtain a pottah at the rates entered in a 
previous pottab which expired in 3272, and 
he alleges that he aud his ancestors have 
held the land for several generations. The 
defendant denied the plaintiff's right to hold 
at a fixed rate, alleging that his tenancy 
commenced only in 1268, and that he re- 
fused to give a fresh pottah because the 
capabilities of the land had during the 
period of plaintifs lease considerably 
improved. l 


The Assistant Collector found that plaint- 
uf had a right of occupancy, but not to 
hold at a fixed rate, and be gave him g 
pottah for the current year at the rates 
mentioned in the former lense. On appeal 
by defendant, the Judge held that the 
plaintiff’s suit was brought under Section 4, 
Act X of 1859, and that he did not pray 
for rates ata fair rent under Section 5, and” 
that having failed to establish his right to 
hold the land at a fixed rent, he could not 
in this suit ask the Court to assess the land 


jat fair rates; he, therefore, reversed the 


order of the first Court and dismissed the 
suit. 3 


“We think the proceedings of both Courts 
to be erroneous, The first Court was wrong 
in Supposing that the question of the proper 
rate of rent could not be tried because the 
defendant zemindar had served no notice of 
enhancement, for this is not necessary when 
a tenant brings a suit to get a pottah, and 
the zemindar alleges that the rates offered 
are too low. The question to be determined 
in such, cases is, the tenant’s right to get a 
pottah at the rates- he asks. If he claims 
to hold under fixed rates, that question must 
first be disposed of ; and if -he fail on this 


| point, there is no reason why the Court 
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should not proceed to determine whether 
the rates as stated by defendant are fair and 
equitable, if the plaintiff prove that he has a 
right of occupaitey. In this case, however, 
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Baboo Annund Chunder @hossal for , 
Respondent. 


Where an ordinary decree for money which js 
passed in a suit brought upon a bond containing a 


plaintiff merely asked for a renewal of his mortgage-clause, is altogether silent about* such clause, 


lense on the former terms, and as in the 


opinion of the first Court he had proved a | 


right of occupancy, the Deputy Collector 
should have proceedetl to determine what 
rates should be imposed. : 


We think also thatthe Judge was in error 
in thinking that the question of rates could 
not be disposed &f in this case. There was 
really nothing in the form of the pleadings 
to prevent this being done. We find, how- 
ever, that another question before that of 
gates must be decided, viz, the plaintiffs 
right of occupancy which the defendant denies 
before the Judge in appeal. The Judge 
must determine whether a plaintiff has a 
right of occupancy, and then should proceed 
to determine the rate at which plaintiff 
should receive a pottah. The case is re- 
manded for disposal with reference to the 
above remarks, 





The 4th January 1868. 
Present: 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Jfoney-decree in a suit on a bond 
* With mortgage-clause—Execution. 


Case No. 1597 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Mymensing, 
dated the 30th April 1867, affirming a 
decision passed by the Sudder Ameen of 
that District, dated the 28th September 
1866. 


Goluck Monee Debia (Plaintiff) Appellant, 


BETSUS 


Ram Soondur Chuckerbutty (Defendant) 
Respondent. 


. Baboo Hem Chunder Banerjee for 
Appellant, - 


1 if cannot be executcd against any property which no 


longer belongs to the judgment-debtors, 


Mitter, J.—THE special appellant in 
this case had purchased, at a sale in execu- 
tion of decree, the right, title and interest 
of Kally Bhyrub Chuckerbutty and others, 
in a certain rent-free holding, which forms 
the subject matter of the present litigation., 
The special respondent, having purchased 
a decree obtained by a third party against 
the same judgment-debtorg, put up the pro- 
perty again for sale. The special appel- 
lant thereupon preferred objections to the 
sale, under the provisions of Section 246 
of the Procedure Code, but these objections 
were disallowed by the Court in the execu- 
tion department, upon the ground that the 
property in question was mortgaged to the 
vendor of the respondent by the bond upon 
which the said decree was founded. The 
present suit has been accordingly brought 
by the special appellant for obtaining a 
declaration, to the effect that the property 
purchased by him ought not to be sold in 
execution of that decree. The Lower 
Appellate Court has dismissed the suit, 
holding that the respondent had a lien upon 
the property, and was therefore competent 
to execute his decree against it. 


In special appeal, the following points. 
have been urged before us :-— ° 


1s¢,—That the decree purchased by the 
respondent was a simple decree for money, 
and nothing more. 


2nd.—T hat, in execution of such a decree, 
the respondent is not competent to seize a 
property which no longer belongs to his 
judgment-debtors. 


We are of opinion that both thegg ron- 
tentions are sound. On referring to the 
decree in question, we find that it was an 
ordinary decree for money passed against 
Kally Bhyrub Chuckerbutty and others. 
There was no declaration for the enforce- 
ment of any lien upon any particular pro- 
perty. The bond upon-which the suit Was 
brought contained a mortgage-clause, but 
the decree is altogether silent about it. Un- 
der such circumstances, it is clear that the 
dgcree, as it stands, cannot be executed 
againsé any property which no longer be- 
longs to the judgment-debtors against whom 
it was passed, Whether as a purchaser of 

i 
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o ‘this decree, thg respondent has a right to 


fall back upon the mortgage lien created by 
the bond or not; or whether that lien is still 
subsisting, wedo not think it necessary to 
determine jn this case. The respondent can, 
if he chooses, institute fresh proceedings 
against the special appellant for the enforce- 
ment of this lien, but we are clearly of opi- 
nion that the decree, as it stands at present, 
cannot be executed against a property which 
has come to the hands of the special appel- 
lant under an honest and bord fide title. 
Thig case could never have arisen, if the 
Lower Court bad not, in the execution 
department, totally disregarded the pro- 
visions of Section 246 already alluded 
to. That Section distinctly provides, that 
on an objection being preferred to the 
sale of any property in execution of 
decree by any person other than the judg- 
ment-debtor, the only question which the 
Court should enquire into is, whether the 
judgment-debtor is in actual or constructive 
possession of the premises advertized for 
sale, on his own account and for his own 
benefit. Now, itis admitted that the judg- 
ment-debtor was not in possession of the pro- 
perty atthe time of attachment, and if the 
Court had done its duty, the property would 
have been at once released, and-the respond- 
ent would have been obliged to follow the 
very course which we have indicated above 
as the only course open to him under the 
circumstances of the case. We decree this 
special appeal with costs. 





The 4th January 1868, 
Present: 


The Hon'ble G. Loch ond Dwarkanath 
Mitter, Judges. 


Aidmigsion by non-traverse inappli- 
cable to written statements under 


Act X. 1859—Definition of terms : 


“same class” and “ prevailing” in 
Section 17 — Local investigation 
by Civil Ameens, 


Cases Nos. 1479, 1489, 1490 to 1494 of 
1867 under Act X of 1859. 


Special Appeals from a decision passed ty 
the Judge of Tirhoot, dated tht 13th 
Alarch 1867, modifying a decision passed 

© 
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by the Deputy Collector of that District, 
dated the 11th June 1866. 


Shadhoo Singh and others (Defendants) 
Appellants, 


Rulings. 


VETSUS 


Ramanoograha Lall and others (Plaintiffs) 
Respondents, 


Baboos Debendzo Narain Bose and Hem 
Chunder Banerjee for® Appellants. 


Baboos Onoohool Chunder Mooherjee and 
Kishen Succa Mookerjee for Respondénts. 


In a suit for enhancement of rent,.a defendant is nof 
bound to traverse a statement made by the plaintiff in 
the notice of enhancement as to the description of the 
Jand in question, The doctrine of admission by non- 


traverse is not applicable to written statements filed 
under Act X, 1859, 


The words “same class” in Section 17 Act X refor 
to the division of ryots into two classes, viz. those having, 
and those not having, rights of occupancy, 


The words “ prevailing rate” in Section 17 mean the 


rate generally prevalent, or the rate paid by the majority 
of the ryots in the neighbourhood. 


“It was not the intention of the Legislature to allow 
witnesses to be examined out of Court by Ameens except 


with reference to points for the determination of which 
local tzspection is required. 


Mitter, J—Tuis was a suit instituted by 
the special respondent for arrears of reut 
at enhanced rates. The only ground of 
enhancement mentioned in the notice was 
that “the rate of rent paid by the special 
“appellant was below the prevailing rate 
“payable by the same class of ryots for 
“land of a similar description and with 
“similar advantages in the places adjacent,” 
The Court of first instance finding that 
this ground of enhancement had not been 
made out by the respondent, gave him a 
modified decree at the old rate. On rppeal 
the judgment of that Court has been re- 
versed and the clnim of tho respondent 
decreed in full. In special appeal it is 
urged before us that the decision of the 
Lower Appellate Court is erroneous in law, 
inasmuch as it is chiefly based upon the 
report of the Ameen (Dwarkanath), which 


report was not legally admissible as evidence 
in the cause. 


Tam of opinion that this contention is 
sound. ,The Ameen, instead of reporting 
upou the rate prevailing in the neighbour- 
woods merely stated that the land held by 
the special appellant ought, in his opinion, 
ta be assessed at the rate claimed by the 


a 
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respondent. Suci a report isin my opinion | the description called bheetesawul. The 
utterly valueless as evidenca. The pleader | doctrine of admission by non-traverse is not, 
for the respondent, instead of denying the |in my opinion, applicable to written state- 
correctness of éhe above proposition, rested | ments filed under Act X of 1859.. The law, 
his case upon the ground that the Lower i Section 59 of the Act, requires. that the 
Appellate Court has come to an independent points of law and fact upon which the parties 
conclusion upon the evidence of the wit- | are at issue must be ascertained by examin- 
nesses. examined by the Ameen. I do not: ing them or their agents. Whether*the land 
think that this contention is well founded. ' held by the special appellant was of the de- 
The whole context of the Judge's decision | scription called bheet aul or not, ought to 
clearly shows that he was mainly influenced ; have been found out by examining him on 
by the report of the Ameen in coming to | that point. This was not done, ‘and in the 
the conclusion ayrived at. But conceding | absence of any distinct statement by the 
this point to the respondent, I am still of | special appellant one way or the otber, the 


opinion that the case has not been properly 
deciged by the Lower Appellate Court. 


The judgment of that Court, when ana- 
tyzed into its competent parts, reduces itself 
into the two following propositions :— 


Ist. Plaintiff in his notice alleges that 
this land is of the kind styled bheet awul. 
Defendant in liis answer does not deny 
this. Hence the land in the possession of 
the defendaut must be considered as bheeé 
awul. 








ond. The Ameen states that he examin- | 
ed certain ryots of the neighbourhood and 
of the same mouza with defendant, and itis 
not devied that these ryots are of that 
nature ov that their lands are of the kind 
described by them. Hence the rate paid by 
these ryots is the prevailing rate payable 
by the ryots of the same class with the, 
defendant for land of a similar description 
and with similar advantages in the places 
a20) acent.” 


Both of these propositions are in my 
opinion erroneous in law. For the purpose 
of determining whether the respondent had 
made out the ground of enhancement relied 
upon by him, three important points ought 
to have been kept in view, namely, Isé, 
the character of the land with reference to, 
its fertility and advantages of situation ; 
second, the class to which the special ap- 
pellant belonged as a ryot ; and, éhird, the 
prevailing rate payable by similar ryots for 
land of a similar character in the places 
adjacent. 








The first of the two propositions as: 
above mentioned refers to the character of: 
the land, but the reasoning upon which it is, 
based appears to me as altogether fallacious. | 
The defendant, special appellant, was not’ 
bound to traverse the allegation made by tife | 
respondent in the nodice of enhancement to: 
the effect that the land in question was‘of. 


* 


respondent should have been called upon to 
prove his allegation by evidence. ‘It is clear, 
therefore, that the Court below was wrong in 
assuming that the land held by the special 
appellant was dheet awul land. 


As to the “elass?” of ryots te which 
the special appellant belongs, and the 
rate “ prevailing’ in the neighbourhood, 
the Judve’s reasoning, which is contained 
in the second proposition above referred 
to, is still more untenable. It.is admit- 
ted that the special appellant is a ryot 
having a right of occupancy. The evi- 
dence of the witnesses examined by the 
Ameen and referred to by the Judge, does 
uot show that those witnesses are ryots of the 


same class, or, in other words, that they are 


ulso ryots having rights of occupancy. The 
Judge says that they are stated by the 
Ameen to be “ryots of the neighbourhood, 
“and of the same mouza with the defend- 
‘ant,’ and that it is not denied by the 
special appellant that they are “of that 
nature.’ Now, it is clear that under 
the law, it was a question of the utmost 
importance to determine the rate payable by 
ryots of the same class with the special ap- 
pellant. Act X of 1859 divides the ryots into 
two grent classes, namely, ryots having a 
right of occupancy, and ryots not having a 
right of occupancy ; and it isto thig divi- 
sion that the words “same class”? used in 
Section 17 evidently refers, Any number 
of ryots coming forward to depose that they 
are “of the sume neighbourhood and of the 
same village with the defendant,” without 


| stating that they are occupant ryots, would 


bot make the rate of rent paid by them the 
rate payable by the same class of ryots 
“ with the defendant.” Non-occupant ryots 
have no right to hold their lands except ou 
s¥ch terms as their landlords might choose 
to let shem, and for anything known to the 
contrary, the ryots examined by the Ameen 
might þe nou-occupant ryots; so that the 
' e ; 
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* rate of rent paid by them cannot be in any 


way assumed as the proper standard of ad- 
justment in this case. 


Nor do I think that the Judge has 
found the’ “ prevailing rate” in the neigh- 
bourhood in the manner required by the 
law. The witnesses referred to by him 
do not say that their lands are held by 
them at the uniform rate of 3 rupees per 
beegah, the rate decreed by the Lower Ap- 
pellate ‘Court, Accor ding to their testimony, 
the lands held by them appear to have been 
held at various rates, and if has been a 
matter of very great difficulty with me to 
make out how the Judge could come to the 
conclusion that 8’ rupees per beegah was the 
prevailing rate. But granting even that 
these witnesses had deposed that the Jands 
held by them were dheet awul lands, and that 
the rate paid by them was one uniform rate 
of 3 rupees per beegah, I am still of opinion, 
that this evidence is not legally sufficient to 
prove the prevailing rate.’ The word 
“ prevailing” used in Section 17 must 
have some definite meaning attached to it. 
It means the rate generally prevalent or the 
rate paid by the majority of the ryots in 
the neighbourhood. Now, the evidence of 
20 ryote (for that is the number referred to 
in the present case), simply showing that 
they paid their rents at the rate of 3 rupees 
per beegah, does not go to prove the prevail- 
ing rate or the rate paid by the majority of 
the ryots. I do not mean to say that all 
the ryots in the neighbourhood are to be 
examined, and then the rate paid by the 
majority of them is to be found out. But 
I do mean to say, that the evidence given 
must purport to show the rate paid by the 
majority ; otherwise it cannot be said that 
the prevailing rate has been established. In 
the case before us, the Ameen had examin- 
ed 30 other ryots, who deposed that the rate 
of rent prevailing was l rupee per beegah, 
or in oher words, the same as the rate at 
which the special appellant has been hither- 
to paying his rent. The Ameen gets rid of 
this evidence by the remark that these ryots 
too have been served with similar notices of 
enhancement with the special appellant. 
The Judge has not alluded to the evidence 
of these 30 witnesses at all, and this I think 
is a sufficient ground in itself for holding that 
his decision is defective in law. But = 


‘that at it may, it appears from the decision o 
the Judge that he too was of the same spied 


ion with the Ameen that the evidertce of 


‘those ryots in tlre neighbourhood who have 
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by the respondent ought not to be taken 
into consideration. The Judge says: “It is 
urged that the Ameen did not examine the 
ryots holding the lands whieh are directly 
adjoining those of the defendant. This 
may be true, but itis certain that notices 
have been served upon these latter ryots.” 
This one passago clearly shows that the 
Judge had no clear and definite idea of the 
point he was called upon to decide, Against 
the evidence of 20 ryots, deposing that they 
paid their rents at a particular rate, there 
was the evidence of 30 ryots, who deposed to 
a different rate already examined by the 
Ameen, besides that of others whom he did 
not examine, I cannot understand lLowthe 
fact of these ryots having been subsequently 
served by the respondent with similar. 
notices of enhancement can affect their 
eligibility as witnesses in the cause. 


Suppose that a village consisted of 100 ryots 
all belonging to the same class, and all holding 
lands of a similar description, and with simi- 
lar advantages of situation, Suppose also 
that 91 of these ryots paid at the rate of L 
rupee per beegah, and the remaining 9 at 
the rate of 3 rupees per beegah. What is the 
prevailing rate in question? Surely 1 
rupee per beegah. Suppose, then, that the 
proprietor of the village, being desirous of 
enhancing the rents of the 91 ryots above 
referred to, serves them with notices of en- 
hancement, and institutes his suit against any 
one of them as a first experiment, the only 
ground of enhancement assigned being that 
the rate paid by him is below the prevazliug 
rate. Can it be said that the evidence of 
the 90 witnesses is to go for nothing, and 
that the prevailing rate must be found to be 
3 rupees per beegah upon the evidence of the 
9 remaining ryots who pay at that rate? 
Such a proposition would be absurd upon 
the face of it, and it would end in nothing 
else but in allowing the landlord to make 
ous the prevailiny rate in any manner he 
thinks proper. Thisis what appears to me 
to have preciscly happened in the present 


case. ‘The respondent did not want to 
go into Court upon any of the other 
grounds mentioned in Section 17. He 


wanted to proceed upon the ground of the 
prevailing rate solely and exclusively, and 
it being entirely within his owa power and 
discretion to serve his own ryots with 
notices of enhancement, he resorted to that 
expedient as the safest course by which he 
culd make out that the rate paid by the 
minority was in fact the prevailing rate cur- 


been served, with notices of enhancement reñėin the neighbourhood. I thiuk there- 
Ld 


B 
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ee eee eea anm rr e am 
fore that this case has not been properly in- | Ameen deputed to hold a loca? investigation ° 
vestigated at all. The law has been over- | thinks i¢ necessary to examine witnesses on 
looked in all its essential parts, and the deci- | the spot with reference to such matters as 
sion arrived ùt is manifestly illegal and | fall within the legitimate scope of the enquiry 
unjust. . entrusted to him. I would therefore re- 
verse the decision of the Judge, and remand 
the case to him for a fresh investigation, 
with reference to the foregoing remarks. 


I wish also to remark that a practice 
bas been fast growing by which Ameens are 
made the real Judges of important ques- 
tions of law and fact, which it is the duty Loch J] concur in the order of re- 
of the Court itself to determine. Local in-| mand, ` : 
vestigations ought to be restricted to points 
which really require some local inspection 
for their elucidation. It is absurd to sup- 





pose that the Legislature intended that in| . The 4th January 1868, 
every case for enhancement, an Ameen i 
ought to be deputed to enquire into and Present: 


ereport upon the rates at which the enhance- 
ment is to be made, and the mischievous | The Hon’ble F. B. Kemp and E. Jackson 
consequences of acting upon such a sup- 
position are painfully manifest in the presunt 


ease. Itappears that another Ameen was 
deputed before Dwarkanath to hold a Evidence — Reports of officers under 


local investigation in this case. He ex-| ®egulation I. 1814¢—Purchaser with 


amined a certain number of ryots brought] notice. 

forward by both parties, and made his report 

to the effect that, in his opinion, 1 rupee per Cases Nos. 317 and 853 of 1867. 
beegah was the prevailing rate. The second 

Ameen, Dwarkanath, examined no less than | Special Appeals from a decision passed by 


50 ryots, and reported that, in his opinion,|;  Moulvee Wahidooddeen Khan, Judge of 


the proper rate of enhancement ought to be i 
3 rupees per beegah. Now, if Ameens are Small Cause Court, exercising the 


merely to examine witnesses, and to sendup| powers of a Principal Sudder Ameen of 
their depositions with their own surmises Bhaugulpore, dated the 12th December 


as to what ought to be the decision of the l c 
case, and then, again, if the reportof the last 1866, affirming a decision passed by 


Ameen is alone to be taken into considera-| te Moonsiff of Mudehpoor, dated the 
e tion without any allusion to the reports of | 28rd June 1866. 

those who preceded him, as has been done 

in the present case, no satisfactory result can . 

E be arrived at. The evidence of the A a appellant 

ryots examined by the two Ameens in the 

present case, as far a ch oe goes, 

might have been as well taken by the Court l — 

itself us by the Ameens, and I thinkittobea| Teik Ali Khan (Plaintiff) Respondent. 

manifest departure from the intention of the a 

Legislature to allow witnesses to be ex-| Baboo Khettur Mohun Mookerjee for 

amined out of Court by Ameens, except with Appellant. 

reference to such points for the determina- 

tion of which a local investigation is legiti-| Baboos Sreenath Banerjee and Luckhee- 

mately required. It is of the utmost import- ] B for B a 

ance to the ends of justice to insist upon the SHAS ATOSE ARN OPPO nC OnE: 

examination of witnesses in open Court and 

ky the Court itself. This should always be 

observed as a general rule by which all Courts 

are bound, and any deviation from this rule 

ought not to be permitted except in cases in 

which the Legislature has expressly sancti8n- |> A party purchasing with notice that his vendor's 

ed it; as for instance, where witnesses are | title is contested, must take his chance if that title turns 

to be examined by commission, or where an | out invalid. P 


H 
‘ + 


Judges. 


VETSUS 


". 
Reports of officers appointed under Regulation I. 
1814, if received as evidence in the first Court, and not 
objected te in the Appellate Court, may, under certain 
ircumstantces, be accepted quantum valeat. 
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. * Jackson, Jus-IN these cases, the decrees 
of the Lower Appellate Court are objected 
to as being based on reports of Jagheer 
officers, which are said to be no evidence at 
all. They appear to be reports of officers 
appointed under Regulation I of 1814 and to 
have been received as evidence in the first 
Court, and no attempt was made to have 
them removed from the retord as no evi- 
dence in the Appellate Court ; nor was this 
objection then raised in that Court. We 
think that they might, under all the circum- 
stances, have been taken guantum valeat. 
Besides this, we find that the final decision 
rested not only on this particular evidence, 
but on all the evidence filed. 


It- is also objected that the defendants’ 
rights, as innocent purchasers, have been 
overlooked ; but on the statement of the 
appellant’s vakeel and on the evidence, it 
is clear that defendants purchased with 
notice that their vendor’s title was contested, 
and they must, therefore, take their chance 
if that title turns out invalid. 


In appeal No. 253, itis also urged that 
the question of limitation has not been decid- 
ed. We have some doubts whether it was 
specially urged before the Lower Appellate 
Court at the hearing. If it was urged, we 
think, that there is a sufficient finding in the 
judgment of the Appellate Court to cover 
that plea. ‘The legal heirs of Nizam 
Khan were in possession, and still are in 
possession,” are the words of the Principal 
Sudder-Ameen. We think that a Principal 
Sudder Ameen, with powers of a Small Cause 
Court Judge, might be more exact and ex- 
plicit in his judgments, so as not to allow room 
for such clear objections as that he did not 
try ‘the question of limitation when urged 
before him. But, looking to the judgment 
as a whole, we think the Principal Sudder 
Ameen did intend to decide this point, 


We dismiss the appeals with costs, 


The 6th January 1868. 
“ Present : 


The Hon’ble F, B. Kemp and E. Jackson, 
Judges. 


Joint Hindoo family — Partition — 
Uterine brothers—Succession. 


Case No. 1055 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Midna. 
pore, dated the 30th January 1867, 
reversing a decision passed by the Mdn- 
sif of that District, dated the 28th May. 
1866. 


SL.b Narain Bose (one of the Defendants) 
Appellant, 


VETSUS 


Ram Nidhee Bose and others (Plaintiffs) 
Respondents. 


Baboo Hem Chunder Banerjee 
for Appellant. 


Baboo Bungshee Dhur Sein for 
Respondents. 


A family joint in mess. is not necessarily joint in 
estate; nor is a partition by metes and bounds neces- 
sary before a division can take place: an agreement 
amongst the members that the ownership is to be ith 
certain defined shares, takes away the character of joiut 
enjoyment. 

On the death, without issue, of one of several uterine 
brothers undivided in estate, the surviving brothers 
succeed equally to his share. 


Kemp, J.—Tue points taken in special 
appeal are, Ist, that the Principal Sudder 
Ameen is wrong in his interpretation of 
the Hindoo Law; and, 2zad, that he hag 
decided the plea in bar improperly. 


We take the second point first. The 
Principal Sudder Ameen observes that the 
suit of the plaintiff is not barred, because 
the evidence shews that both parties held 
joint possession until they separated in 
Cheyt 1265. 

A portion of the evidence upon which 
ths Principal Sudder Ameen relied has been 
read to us, and it certainly does not war- 
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rant the conclusion at which he arrived, 
viz. that the family were jont in estate up 
to 1265 B. S. The Principal Sudder Ameen 
seems to think Chat, because the family were 
joint in mess up "to 1265, they must also 
necessarily have been joint "in estate up to 
the same period. The evidence of the sur- 
burakar and lowazima papers shew, that 


the collections were made and paid in dis- 
tinct shares, and it is not necessary that 
there should be a partition by metes and 
bounds before å division can take place 
between members of a joint Hindoo family. 
The members of this family appear to have 
agreed amongst themselves that the pro- 
perty was to be the subject of ownership 
in certain defined shares: thus taking away 
the character of joint enjoyment in the 
estate. The Principal Sudder Ameen has, 
therefore, in our opinion, failed to give the 
evidence its proper legal effect, beiug led 
away by the impression tliat, because the 
family remained joint in mess up to 1265, 
they were also joint in estate up to that 
year. The case must, therefore, go back 
for a proper finding upon the plea in bar on 
a consideration of the evidence adduced as 
to the share in dispute being separately 
enjoyed by the defendants for more than 12 
years prior to suit. 

On the first point, we think that the 
Principal Sudder Ameen’ is not wrong. 
There were four brothers, viz. Kisto Per- 
shad and Ram Pershad, uterines, and Lall 
Mohun and Ram Mohan, half-brothers of 
the two first named. Ram Pershad, one 
of the uterines, died without issue; at the 
time of his death, the three surviving bro- 
thers were undivided in estate, and they 
would, therefore, succeed equally to the 
share of Ram Pershad. Weekly Reporter, 
Volume II, page 41; Dyabhaga, Chapter 
XI, Section V, paras. 35 and 36, page 211 ; 


Shama Churn’s Vyavashta Durp&na, Page 


187, Volume I, ° 


The ease is remanded for trial on the . 


issue ia bar. Costs to follow the result.” 


| cuted by defendant, 






The 6th January 1868. 


The How’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Present: 
¢ 


Suit for arrears of rent at an enhanced 
rate — Section 13 Act X. i859 — 
Evidence of an expert. 


Case No. 1760 of 1867. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 29th 
of April 1867, affirming a decision af 
the Assistant Collector of that District, 
dated the 13th February 1867. 


Bindessures Dutt Singh (Plaintiff) 
Appellant, 


versus 
Doma Singh (Defendant) Respondent. 


. Bahoo Opender Chunder Bose for 
Appellant. 


Baboo Hem Chunder Banerjee 
for Respondent. 


Tn a suit for arrears of rent for 1273 at an enhanced 
rate, plaintiff relied upon an agreement said to haye 
been executed by defendant in that year. The Assistant 
Collector found that the agreement had not been exe- 
In appeal, the Judge called an 
expert who proved that the signatures of the attesting 
witnesses were not all genuine, and the decision of the 
Assistant Collector was affirmed, 

Hero, that the Judgo was wrong in calling for and 
| acting upon the evidence of the expert. 

HE xp, with reference to Section 13 Act XuwbS859, that, 
even if the agreement were proved, it would not support 


| the claim for enhanced rent for 1273. It was entered 


into after the month of Cheyt, and it does not mention 
the period for which the rent was to be enhanced, and 
the Court coald not infer that it was intended to apply 
to the rent of 1273. ú 


Peacock, C. J.— Tuis is a suit for arrears 
of rent for 1273 at an enhanced rate of three 
rupees a beegah. It was found that rent had 
een paid at one rupee a beegah, ° 

® 


The plaintiff, however, relied upon an 
agreement alleged to have been executed by 
+ 


~% 
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defendant in *Bysakh 1273, to leave it to an 
arbitrator fo fix the amount of rent, and 
upon aq award made in Sraban 1273, in 
which the rent was fixed’at three rupees a 
beegah. =» 


The Assistant Collector found that the 
agreement had not been executed by defend- 
aut. On appeal to the Jud=e upon the 
ground .that only two of the attesting wit- 
nesses had been cited and examined by the 
Assistant Collector, the Jidge called an 
expert who proved that the siguatures of the 
persons who were cited as attesting witness- 
es were in fact written by the attesting wit- 
ness Who was called, and he affirmed the 
decision of the ‘Assistant Collector. ‘The 
Judge was wrong in calling for and acting 
upon that evidence ; but we are of opinion 
that, even if the agreement had been proved, 
the suit could not have been maintained, 


Section 13 Act X of 1859 enacts that 
“no under-tenant or ryot, who holds or cul- 
t tivates land without a written engagement, 
“or under a written engagement not specify- 
“ing the period of such engagement, or 
“whose engagement has expired or has 
“become cancelled in consequence of the 
‘sale for arrears of rent or revenue of the 
“ tenure or estate in which the land held or 
“ cultivated by him is situate, and has not 
“ been renewed, shall be liable to pay any 
“higher reat for such laud than the rent 
“payable for the previous year, unless a 
‘‘ written notice shall have been served on 
“ such under-tenant or ryot, in or before the 
“mouth of Cheyt, specifying the rent to 
“which he will be subject for the ensuing 
“yvear, and the ground on which an enhance- 
“ ment of rent is claimed,” 


The agreement to refer to the arbitrator 
was entered into after the month of ,Cheyt, 
and if does not mention the period 
for which the rent was tobe enhanced. We 
cannot infer that it was intended to apply to 
the renwof 1273, but rather to the rent for 
tha ensuing year. But the arbitrator says 
that, as the defendant appropriated the crops, 
he ought to pay rent at the rate of 3 rupees 
per beegah for 1278. 
beyond the power conferred on him. 


Te is said that it was alleged in the plaint 
that the plaintiff was an ijardar for one 
year only, viz. 1273, and consequently that 
the agreement must be intended to have had | 
relation to that year; but that fact was no 
proved, nor was it mentioned in the agree- 
ment. We are of opinion that, if the neree- 
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supported the plaintiff’s claim for eyhanced 
rent for 1273, and that the decision of the 
Lower Appellate Court must be affirmed 
with costs. 





The 6th January 1868. 


Present : 


The Hon’ble H, v. Bayley aud J. B. Phear, 
Judges. 


A lessee’s contract as to non-relin- 
quishment by his heirs—Section49 
Act X, 1859. 


Case No. 904 of 1867 under Act X of 1859. 


Special. Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 12th February 1867, affirming a 
decision passed by the Deputy Collector 
of that District, dated the 10th August 
1865. 


Gopal Pal Chowdhry and others 
(Defendants) Appellants, 


VETSUS 


Tarinee Pershad Ghose and others 
(Plaintiffs) Respondents. 


Baboos Sreenath Doss and Bhowanee : 
Churn Dutt for Appellants, 


Baboo Mohendro Lall Shome for 
Respondents, 


A perpetual contract by a lessee fur his heirs, reciting 
that they shall never relinquish the jote, cannot operate 
against Section 19, Act X. 1859, which says any ryot 
may relinquish his jote if he does so ina legal manner, 


Bayley, J—In this case, plaintiff sued 
defendant for rent of the year 1271 B. S. on 
the specific terms of a kubooleut executed 
by defendant’s father, in which the father 
set forth that the kubooleut should be 
binding on his heirs for ever, and thata 
| relinquishment of the jote should never be 
permitted. 


, Fhe defendant’s answer was that he was 
jgnor ant of the genuineness of the kubooleut; 


ment had been proved, it would not have | that he relinquished the jote in 1270 B, $. 
e . 9 i 


90 
s 
the year before that the rent of which 
is sued for ; and that the father’s deed could 
not bind defendant never to relinquish a 
tenure when the law clearly enacted (Sec- 
tion 19, Act X of 1859) that that power 
should be with a. tenant under certain de- 
fined provisions. 


Tt was‘ finally held by both the Lower 
Courts that the kubooleuté was a genuine 
one. 


On how far, it bound: defendant not to 
relinquish his jote, both the Courts held that 
the kubooleut of the father had been accept- 
ed by defendants with its profit and loss, 
and that, therefore, defendant was bound to 
pay the rent sued for of 1271. 


The Lower Appellate Court ruled (citing 
Kashee Roy’s case, May 19th 1860, Weekly 
Reporter, Volume V, Act X Rulings, page $1) 
that the general provision of Section 19, Act 
X of 1859, could not prevail against such 
express stipulations as were set forth in his 
kubooleut, and it was added that defendant 
might bring a regular suit to set aside the 
kubooleut. 


' Defendant appeals specially. There is 
no further plea urged before us as to the 
genuineness of the kubooleut, but it is 
strongly pressed on us that, assuming the 
kubooleut to'be genuine, if must bind the 
defendant. 


Civil 


I think the Lower Courts are wrong.’ 


There seems no doubt that the defendant. 
tendered his resignation of the jote legally 
in the way as prescribed by Section 19, 
Act X of 1859, in 1270, a year before that 
for which the rent is sued for. Great stress 
is laid by the special respondent on the. point 
that the defendant took his father’s place 
on the terms of the kubooleut, and with it, 
the profits of the tenure up to 1270 B. S., 
and that, therefore, he is bound by the other 
terms of the kubooleut, ¿. e. never to relin- 
quish the jote. But in my opinion, such 
a plea cannot be allowed to override the 
distinct provisions of ‘Section 19, Act X of 
‘1859. The suit is brought under that Act, 
and its provisions seem to me to apply to 
both parties alike. One of those provisions 
is that any ryot may relinquish his tenure 
on giving a certain notice, &c. 


The case relied on by the Lower Appel- 
late Court, viz. Kashee Singh, page 81, 
Weekly Reporter, Volume V, is qiite differ- 
ent from this case both on its facts and cn 
its law. There the defendant himself’ had 
covenanted for a five years’ lease aud threw 
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it up onitscucrendy. Here,the defendant 
has entered into no such covenant, and 
there is no period of the lease. The law 
there laid down was, that when the ryot 
defendant had entered into a contract in a 
way not contrary to law, he was not to 
break his contract. But [ think a perpetual 
contract by a party for his heirs, and recit- 
ing that they shall never relinquish the 
jote, cannot operate against the law which 
says auy ryot may relinquish his jote, if he 
does so in a legal manner. 

In this view, [ would decree the appeal. 

Phear, J.—I concur. I wish, also, to say 
that I entirely agree in the opinion expressed 
by the Judges who decided the case of Ka- 
shee Singh versus Onraet and another ; but 
it seems to me that an undertaking by a man 
on the part of himself and his heirs for 
ever not to relinquish, is not a special con- 
tract of the nature which was contemplated 
by the Court in that case. 





The 6th January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


r 


Sults for rent and possession are for 
diferent causes of action. 


Case No. 1718 of 1867. 


Special Appeal from a decision passed By 
the Principal Sudder Ameen of Chitta- 
gong, dated the 4th May 1867, reversing 
a decision passed by the Moonsiff of 
Raojan, dated the 19th September 1866. 


Kadir Buksh and another (two of the 
Defendants) Appellants, 


VETSUS 


Golam Ali Gomashtah (Plaintiff) 
Respondent. 


Baboo Sreenath Banerjee for Appellants. 


Baboo Motee Lal Mookerjee for . 
Respondent. 


A suit to recover rent against a tenant, and a sult to 
recover possession against a trespasser, are not for the 
ame cause of action, 


Peacock, C. J.—Iv appears to us to be clear 
that a suit to recover rent, which treated the 
e > e 
ase a 
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e defendant as Wticenant, and a suit to recover 
possession, which treats him asa trespasser, 
are note suits for the same cause of action. 
The decree of the Lower Court must be re- 
versed, an@a decree given for the defendant 
with costs of this appeal and the costs in 
the Lower Appellate Court. 


The 6th January 1858, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


A proceeding in a case between other 
parties no evidence— Prescription. 


` Case No. 1728 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
6th May 1867, affirming a decision of 
the Principal Sudder Ameen of that 
District, dated the 27th July 1866, 


Joy Prokash Singh (one of the Defendants) 
Appellant, 


VETSUS 


Ameer Ally (Plaintiff) and Government 
(Defendant) Respondents, 


Messrs. R. V. Doyne and C. Gregory and 
Baboo Motee Lal Mookerjee for Appellant. 


Mr, G. C..Paul for Plaintiff, and Baboo 
Kishen Kishore Ghose for Government, 
(Defendant) Respondent, © 


A proceeding in an Act IV case between entirely 
different parties, and a map used on that occasion, are 
not evidence in this suit. 


The English Prescription Act does not apply to the 
Mofussil, 


Peacock, C. J.—TuHe proceedings in 1841 
under the Act IY case which was between 
entirely different parties and the map used 
on that occasion, are clearly not evidence 
either for or against either of the parties i 
this suit. The Judge has used and attached 
great importaridé to them. He says: “To 
“me the proceedings, and especially the- 

+ 


“map in the Act IV case of I841,make it 
“ quite clear thit this bund was not then in 
“ existence ; and this being so, away goes 
“ the defendant’s plea of prescription.” 


The case must be remanded to be deter- 
mined upon the merits without reference to 
that map or the proceedings of 1841.. 


The suit was commenced in March 1866, 
and the bund might therefore have been 
more than 20 years old when the suit was 
commenced. Even if the Judge is right in 
his conclusion that it did not exist in 1841, 
when the Judge says that the proceedings 
in 1841 make it quite clear that the bund 
was not then in existence, and this being so 
away goes the defendant’s plea of prescrip-, 
tion, he seems to show that in his opinion 
prescription in the Mofussil and prescription 
in England are the same, This, however, is 
not so. 


The defendant merely says that the bund 
was kudeemee or ancient. Tha Judge 
should find whether it was ancient or not, 
that is to say, whether it was so ancient as 
to confer a right. The plaintiff could not 
sue to have the bund removed, if the de- 
fendant had exercised the right of having 
it in the state in which it existed at the 
time of the commencement of the suit for 
a period of 12 years previously. 


In England an easement may be claimed 
by non-existing grant after it has been used 
adversely and uninterruptedly for a period 
of 20 years, and the period of 20 years in 
many cases confers aright under the English 
Prescription Act. 


That Act, however, does not apply to the 
Mofussil here, and there is no magic in the 
number 20, 


Tam inclined to think that by analogy 
to the Indian Limitation Act, an adverse 
and uninterrupted use of an ensement for 
12 years would confer a right to it. But it 
is premature for us to decide the point in 
this case. The point has not been argued, 
and any decision at present upon that point 
would at most amount to a dictum. 


The Judge on the re-trial, in determining 
whether the bund is ancient or prescriptive, 
should define the sense in which he uses 
those words, so that, if necessary, the law 
may hereafter be applied to what he may 
fiad to be the facts of the case, with refer- 
ence to the period for which the bund has 
been used adversely and uninterruptedly. 
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e The 7th January 1868. 
Present :* l 


The Hoxv’ble H. V. Bayley and J. B. 
Phear, Judges. 
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‘cannot be realizable fromethe aggregate’ e 


“jumma mentioned in the bynamahs of the 
“ talooks, and for getting the proportionate 
“ amount of the colisideration money with 
the 


Jurisdiction—Suit for damages ton! amount unrealized out of the rent paid 


breach of contract and for abate- 
ment of rent — Limitation — Alter- 
ation of terms of a contract. 


Case No. 441 of 1866. 


Regular Appeal from a decision passed by 
Mr. DaCosta, Principql Sudder Ameen 
of Manbhoom, dated the 29th September 
1866. 


Nil Monee Singh Deo Bahadoor (Defendant) 
Appellant, 


VETSUS 


Issur Chunder Ghosal (Plaintiff) 
Respondent. 


Mookerjee for Appellant. 


Baboos Onookool Chunder MMookerjee, Un- 
noda Pershad Banerjee, and Kalee Per- 
shad Dutt for Respondent. 


In a suit for damages by a lessee where the plaint 
shews a distinct prayer for abatement of rent, and also 
sets forth, as the main ground of the suit, 
breach of contract by misrepresentation and refusal of 
deduction and refund stipulated for, so much of the 
claim as refers to abatement is by Clause 3 Section 23 
Act X. 1859, beyond the jurisdiction of the Civil Court; 
but the rest of the suit is properly cognizable by such 
Court. 

Such a suit is not barred by the limitation of 3 
years, 

An application to have a contract altered in regard to 
the amount of rent to be paid under it in future cannot 
be generally entertained by a Civil Court, which can 
only re-form a contract so as to make its terms accord 
with the original intentions of the parties. Where a 
party was induced to agree by fraudulent misrepresenta- 
tion, this may entitle him to avoid a contract altogether ; 
but, if he abides by it, he cannot have its terms altered 
by the Civil Court. 

Bayley, J—Tue hearing of this case 
was deferred at the request of both Parties 
to ennble them to compromise it. This not 
having been done, we proceed to hear the 
appeal. 


It is admitted that plaintiff in this case 
took a putnee lease from defendant. 


Plaintiff, however, alleges that defendant 
“ having fraudulently included in my put- 
‘nee, bynamahs, mouzahs, and lands, whose 
“ very names, traces, and positions are not 
“in existence, and rents which sever were 
“ realized, and not realizable in connection 
‘¢ with the defendant’s zemindaree, I have been 
“ wronged by him. I, therefore, bring this 
“action for remission of the rents wliich 


‘for 1267 to 1270, with interest refund- 
“ed to him, laying the claim at rupees 
7,767-8-1,” ViZ.~ 


1. Remission of rent  ... 1,750 
2. Refand of consideration 1,170 © 
3. Interest ix -930 
4. Refund of rents eee 3,500 
5. Interest on ditto | ». 816 


The plaintiff classifies his claim as,— 


1.—Lands mentioned in his deed of which 
no trace can be found. 


' 2.—-Lands in his deed held by others as 


their property. 
Mr. R. T, Allan and Baboo Juggodanund | 


38.—Lands in the deed recorded as part 
of original villages, but not to be found 
therein. 

4.—DLands the rents of which have been 
decreed to others. 


The plaintiffs further allegations, as in 


a fraudulent | hig written statement, are that he took the 
| lease at the amount of lands and jumma 


stated in the deed “on reliance on the 
words and acts of the defendant; ” that the 
lease required notice to be given within eight 
months of any deficiencies of area“; and 
that not only was this notice given, but the 
defendant at first ordered enquiry, but after- 
wards refused all redress, 


Defendant on his part pleaded that the 
Civil Court had no jurisdiction, as this was 
a suit for abatement ; that plaintiff had not 
complied with the conditions of the lease, 
viz. that he was to give notice of any claim 
in respect to deficiency of area and assets 
within eight months of the lease; that 
plaintiff had in his possession all that was 
conveyed to him under the lease; that none 
of what was conveyed under the lease to 
plaintiff belonged to other parties; that the 
agreement was not to make up individual and 
separate deficioncies, but only such an 
amount as on a balance of deficiency, and 
surplus might be found to be the net deficit ; 
and that plaintiff did fully satisfy himself 
of the assets by enquiry for six or seven 
months. 


The Lower Court held that as the suit 
was not only for abatem@ni, but also in- 
volved a plea of fraud on the part of the lessor 


Ld 
a cd 


` 


® 


} 1868.) 


Civil 





THE WEEKLY REPORTER. 


Rulings. s ,93 


$e rrr TR ntti mc aaa AAAA adaa LF I RI I 


$ 
and of misrepiesentation as to assets affecting 


7th.—That interest was improperly allow- 


substantially the real contract, the Civil| ed by the Lower Court. 


Court hnd jurisdiction. 
also held that limitation “did not bar the suit. 

On the merits, the Lower Court found as 
afact that plaintiff did inform the defend- 
ant of the deficiency of assets within 8 
mouths, as stipulated in the lease ; and that 
the evidence shewed the defendant had in- 
tentioually concealed facts with a view to 
defraud plaintiff of rent and consideration ; 
and that defendant did not give plaintiff full 
possession of all the lands and jumma stated 
in his pottah ; and that plaintiff was, there- 
fore, entitled tò a proportionate diminution 
of rent and refund of consideration, and of 
rents paid in full. 


The decree of the Lower Court was for 
5,568-15, viz: 
Remission of rent....ccsccoees 1,575 5 4 
Refund of nuzurana, or con- 
BICECNUION sraririinioy eeeestevaddere-L, Loe 
Refund of rent....06-sseeseeeeee 3150 0 O 
Interest on amount to be re- 
funded from the date of pay- 
ment to date of suit .............. 1,265 11 8 
The defendant appeals against this deci- 
sion, urgiug— 
Isé.—That the Civil Court had no juris- 


diction, the claim being substantially one a 
abatement of rent. 


2nd.—That limitation barred the plaint- | 
iff’s suit, the plaintiff having paid the full; 
rent without objection for three years, 


8rd.—That the plaintiff did not comply 
with the terms of the kubooleut, inasmuch 
as he did not, within eight months, set forth 
any deficiency of area “aud assets ; and that 
the letters of amlah relied upon by plaintiff 
to show that plaintiff did so, are not binding 
ou defendant, 


4th,—'That there is no evidence to show 
that defendant acted in fraud, and that 


_ plaintiff ought to have had the ‘burden upon 


him of proving the fraud, which, however, 


‘Was not put ou him by the Lower Court, 


dift.—That the deficit of area and assets 
was not to be taken by specific parcels, but 
on the general net loss found over the whole 
urea aud assets of the putnee, after deduction 
of all surplus. 


Gih.—That the decree should not e liave 
been based on the Ameen’s report, which is 
incorrect. 


+ 
a e 


The Lower Court} 






-Iam of opinion that, while,the plaint shews 
2 distiuct prayer for abatement, it also sets 
forth, as the maiz ground of the suit, a 
fraudulent breach of contract hy misrepre- 
sentation and refusal of deduction and refund 
stipulated for on a specification of assefs, and 
area not proving to be to the extent contem- 
plated by the parties. 


I further think that, with reference to 
Clause 3, Section 23, Act X of 1859, so 
much of the claim as refers to abatement 
is beyond the jurisdiction of the Civil Court; 
but that the rest of the suit, that is, the 
main part of it, is based on the loss arising 
from fraudulent conduct of defendant, ande 
therefore is properly cognizable by the Civil 
Court ; and that the appeal so far may, con- 
sequently, be tried by us. 


It is indeed urged for plaintiff, that this is 
not strictly a case of abatement as contem- 
plated by Act X of 1859, but rather a claim 
in which albatemeutis a necessary ingredient, 
because of the loss being the result of fraud 
in the inception of the contract. But that 
might be a ground to take the decree on the 
contract as evidence in a suit for abatement ; 
but it could uot give jurisdiction, when there 
is noue by law. 


On the matter of Jimifation, viz., that the 
suit cannot lie. as more than three years have 
elapsed, even since the expiry of the eight 
months during which plaintiff was bound to 
‘give notice of any deficit of assets,—this 
plea will not apply under the view I take 
of this case, i. e., of its being one of fraud on 
the part of defendant, for fraud would re- 
move the bar. 


After a careful consideration of the terms 
of the kubooleut, admitted by both parties, 
and of the other evidence in the ease, I ean 
come ‘to no other conclusion than that the 
defendant iuduced plaintiff to take the lease 
on the understanding that all the assets 
referred to in the deed were fortleoming, 
aud that ‘if they were not so, deductions 
and refunds should be made accordingly 
by defendant, but that in faci the latter 
fraudulently aud intentionally did not keep 
to this covenant, aud that plaintif did give 
notice as stipulated. 


It has been strongly pressed upon us, that 
the plainti® had the fullest notice of the 
passibility of mistake iu such a jangle mehal 
property us this, and that it was with tho 


| objyct that the plaintiff should not thereafter 


C 
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have to eomplain that the unusual stipulation) Phear, J.—I agree generally with Mr. 
was made in the deed that plaintiff was to| Justice Bayley. In substance, the plaintiff 
enquire and give notice within 8 months of| sues for damages for breach of contragt, and 
any deficiency ; that, consequently, the prin- | further seeks to hafe the contract altered 
‘ciple of caveat emptor most fully applied. | in regard to the amount of rent to be paid 
But I am of opinion that the basis of the| under it for the future. The latter part of 
contract, as understood by the. parties, was | the plaintifi’s application is such as cannot 
that tle defendant undertook, upon notice of | generally be entertained in the Civil Court. 
deficit in specific asséts supposed by thej All that a Civil Court can do in this respect 
parties to be available to the plaintiff, to, is to reform a contract in such a way as to 
make enquiries as to the specific items, and | make its terms accord with the original in- 
according to the result to make up the lessee’s | tentions of the contracting parties, It does 
specific loss on each item, by a deduction of | not appear, that in the present case, any sug- 
rent and refund of consideration. The pre- | gestion is made that the parties were not 
ceding general conditions of no excuse being ; originally of accord in respect to the amount 
adurttted for loss of assets by drought or, of rent contracted to be paid. The plaintiff 
inundation, and the like, are quite modified | only complains that he was induced to agree 
by the specific, or as it is called “only,” con- | to that amount by the fraudulent represent- 
dition, which is that nbove mentioned, This! ations of the defendant. This may entitle 
remark, I think, further meets and answers him to avoid the contract altogether, but 
the plea that it was only on the general | if he chooses to abide by it, he is not entitled 
balance, if taken on both sides of a profit | ou this ground to have its terms altered by 
nud loss account, that this condition was to} the Civil Court. Tis remedy, if any, on this 
have effect. In fact, the kubooleut, read as | head, has not been rendered unnecessary by 
| 


teeta HHI ideale ete 


n whole, is that defendant (Rajah of Pachet)! the damages awarded by the Civil Court and 
covenanted to make up the entire amount | must be soughtin a suit for abatement of 
of land set forth in the kubooleut to defend-| rent in the Collectors Court. I, therefore, 
ant, if not available to the lessee, whether | think the Lower Court was wrong in de- 
it was from not being found within the | creeing future abatement of rent. 


defendant’s property or in possession of others| Tn ather respects, I think the judgment is 
or gone from defendant’s possession under | olenrly right. The defendant has certainly 
decrees, or not part of the original villages | failed to fulfil his contract with the plaintiff, 
mentioned, or in other villages not in the! ong it appears to me that the several items 
Jense, or described as open to enhancement | of the amount which the Lower Court has 
when not so, (7. ¢., Ekdufa). ' decreed to the plaintiff, are directly traceable 


As to the plaintiff having the burden on | as damages to the defendants breach. 
him, and not having discharged that burden, 


ju be | would reverse the decision of the Court be- 
itis of course for plaintiff, who makes the. jow go far as it decrecs abatement, aud affirm 
allegation of fraud, to prove ite But looking! it with costs in other respects. 

nt nil the evidence before us, I think plaintiff 

has sufficiently proved his case, so as to require 

defendant to rebut it, and that the defendant 
has entirely failed to do this. The Ameen’s 
yeport is in favor of plaintiff, and defendant 
in no way shews it to be one not to be relied Present : 


on. There is the usual objection in one and The Hon’ble Sir Barnes Peacock, Kt, Chief 
all such cases that the report is an impropet Justice, and the Hon'ble Dwarkanath 
one; but no one specific item of error or act Mitter, Judge. 
of partiality or wrong by the Ameen is de- : 
monstrated to us on proper evidence. lt! confusion of boundaries of talooks— 
thus only remains for me to add, that 1 think | “gnterference of Civil Court—Prin- 
on the evidence relied on by the Lower! gipie of proportion. X 
Court, plaintiff has fully shewn that he gave " ? 
the notice which he covenanted to give to Časa No. 1788 of 1867. 
defendant. : Special Appeal from a decision passed by 

Such being my view of this case, I would |\ the Judge of Rungpore, dated the 30th 
dismiss the appeal, with all costs, excepties of eApril 1867, reversing a decision of 
to abatement, as to which the Civil Court| ¿4e Principal Sudder Ameen of that 
had no jurisdiction, 5 district, dated 14th September 1866, 
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* Khemamoyeee Khemamoyoes alias Khemessuree Dal Khemessuree Dabea, 
and others, (some of the Defendants) 
A ppeliants, 


persi zs 


Shushee Bhoosun Gangooly and another, 
(Plaintiffs) and Juggendro Narain Chow- 
dhry aud another, (Defendants) Respond- 
ents, 


Buboo Gopal Lall Mitter for Appellants. 


Baboo Kishen ukha Mookerjee for Plaint- 
iffs, Respondents. 


Baboos Sreenaih Doss and Kishen Dyal 
Roy for Defendants, Respondents, 


In equity if through the default of a tenant or a 
copy-holder, who is under an implied obligation to 
preserve the boundaries of separate estates which he 
holds, there nrises a confusion of boundaries, the Court 
will interfere as against such tenant or copy-holder to 
ascertaia and fix them. 


In a case in which the boundaries of 3 talooks had 
been found to be ubascertainable, it was decreed that they 
should be defined and fixed in such a manner that the 
produce of the total land in each talook should bear the 
same proportion to the jumma payable by such talook 
as the produce of the whole of the said lands bears to 
e ie of the jummas payable on account of the three 
taiooks. 


Peacock, C. J.— Tuis is a special appeal, 
and we are not to interfere with the facts 
as found by the Judge, but to apply the law 
to those facts, 


It appears that there were 3  talooks, 
Oottum, Ramnath, and Joykissen, which in 
1788 were paying distinct revenues to 
Government, and those 3 talooks are now 
on the seriahta of the zemindar of Mun- 
éhana who receives the revenues for them. 
There can be no doubtin my mind, therefore, 
that as the zemindar is entitled to collect 
the revenue of these 3 talooks, they were 
at the time of the permanent settlement 
dependent talooks in respect of which, by a 
distinct engagement with the zemindar, the 
revenues were to be paid thropgh him with- 
in the meaning of Regulation VIII of 1793. 
The zemindar, being assessed at the time 
of the permanent settlement for the zemin- 
daree of Munthana, is entitled to the 
revenue of these three talooks. Under | 
these circumstances, a difficulty which sug- 
gested itself to my mind in the course of 
the argument that the Government ought 
to have been made a party to the suit, does 
not arise. All the parties interested are’ 
before the Court, the zemindars who are 
entitled to collect the revenue having beey 


made parties to the suit. 
It seems that the three talooks, Mone 
subject to the payment of different amounts 


í 
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of revenue and being separate talooks, have 
for a long time been in possession of the 
same person, and ultimately in the posses- 
sion of Premomoyee’s hugband, and after 
his death in the possession of Premomoyee 
herself, In consequence of the 3 talooks 
having been occupied by the same person, 
the boundaries of tho 3 have become con- 
fused and, it is now substantially found 
by the Judge, it is impossible to distinguish 
one from the others. 


It appears that a portion of Oottum was 
sold to the defendants at a public sale under 
an execution against Premomoyee, to whom 
the property appears to have gone upon the 
death of her husband, and that after wards 
the reminder of that talook was sold 
and purchased by the defendants undet 
another execution against her, and that sub- 
sequently, talooks Ramnath and Joykissen 
were sold and purchased by the plaintiffs. 
It, farther, appears that in 1857, when the 
Government survey of these lands was made, 
(he 3 talooks being then held by one person 
and the boundaries of them not being as- 
certainable, they were included in one bound- 
ary on the survey map and in the register, 
which was made at the time the lands in 
Ramnath and Joykissen were described as 
included in those which were set opposite to 
Oottum. 


It is found by the Judge that the lands 
which formerly comprised the 3 talooks 
now bear the name of Oottum only, but that 
when the defendants purchased Oottum they 
did not purchase the lands which are now 
included under the name of Oottum, but ouby e 
those lauds which were included in the 
talook Oottum, for which the revenue of 
rupees 519 was payable. 


It was contended by the defendants that 
the plaintiffs never got possession of Ram- 
nath and Joykissen, and that as the defend. 
ants had purchased the whole of Oo:tum, 
the plaintiffs, in fact, purchased nothing, 
That would have been correct. if what the 
defendants purchased was that which in the 
survey was designated as Oottum, but is not 
correct if the defendants purchased only the 
lands included in the origival talook Oottum, 
though they took possession of all the land 
which was included in the name of Outtum 
in the survey map. The defendants, then, 
being i? possession of the lands which are 
comprised in the tulook Oottum which they 
purchased, as well as those which were com- 
prised in the 2 talooks which were purchased 
by.the plaintiffs, and ag the talooks cannot 
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be distinguished from each other, the plaint- 
iffs seek to have the boundaries of these 
several tnlooks fixed and distinguished and 
to be put intoe possession of Ramnath aud 
Joykissern, 


We are bound to determine according to 
the principles of equity, justice, and good 
conscfence ; and if there were no decisions 
upon the subject, it would appear to us to 
be consistent with equity that when a person 
has occupied 3 different estates as a tenant 
or dependent talookdar for’ long period aud 
has allowed the boundaries of those estates 
to become so confused that the one cannot 
be distinguished from the other, the 3 
estates ought, when necessity arises, to be 
divided according to au equitable principle 
“of division ; but the case does not depend 
merely upon that theory, for we have the 


e authority of the Civil Law, and also authority 


of the Courts of Equity in England as a 
guide for our decision in this case. We 
find that inequity, if through the default of 
a tenant orra copy-holder who is under an 
implied obligation to preserve the boundaries 
of separate “estates which he holds, there 
arises a confusion of boundaries, the Court 
will interfere as against such tenant or copy- 
holder to ascertain and fix them, 


In the ease of Willis and Parkinson, 2 
Merivale, 507, to which I referred in the 
course of the argument, in a case by a pre- 
bendary against the lessee of prebendal lands, 
who wasalsothe owner of other lands withia 
the parish in which the prebendal lands were 
situate and had allowed the lands of the two 


è eStrtes to become intermixed and confounded 


by reason ef his unity of possession, the 
Court decreed that the respective boundaries 
of the prebendal lauds and of those which 
belonged to the defendant should be ascer- 
tained and that the land should be distin- 
guished and divided by metes and bounds, and 
that if by reason of the confusion of boundaries 
or alteration of names, or any other circum- 
stances, the Commissioners appointed to set 
out the boundaries should not be, able to 
distinguish and ascertain the said prebendal 
lands, or any of them, they should, in that 
case, set out such quantity of lands which 
were then in the possession of the defend- 
ant as might be of equal value with the 
prebendal lands, or so much thereof as could 
not be distinguished or ascertained, « 


There are other authorities upon the suly 
ject, which will be found referred to in 
Story’s Equity Jurisprudence, Chapter XI, 
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The Judge was wrong im-awarding a 


butwarah, if that word was used in its or- 
dinary meaning ; but the Judge probably 
intended to do ‘that Which we thing it neces- 
sary to do, and to express in mere precise 
language than he has done. 

We, “therefore, think that the following 
decree should be substituted for that which 
was given by the Judge, viz., that it be 
declared that the land described in the 
mouzawar register of Munthana, zillah 
Rungpore, by J. J. Pemberton, Esquire, 
revenue surveyor, in the years 1857 and 1858 
opposite mouzah Oottum, No. 146, are the 
lands comprised in the three talcoks. Oottum, 


suit, and thatit be decreed that the boundaries 
of those talooks be severally defined and fixed 
by a Civil Court Ameen to be appointed by 
the first Court in such manner that the pro- 
duce of the total quantity of land to be in- 
cluded in such of the talooks so to be 
defined shall bear the same proportion to the 
jumma payable for such talook as the pro- 
duce of the whole of the said lands bears 
to the total of the jumma as payable on ac- 
count of the said three talooks; and that, 
for this purpose, the jumma of talook Oottum 
be taken as rupees 519-7-10, the jumma of 
talook Ramnath as rupees 105-0-5, the 
jumma of talook Joykiasen as rupees 
193-12-5 guadas. 


It is unnecessary for us to word our decree 
in the manner in which the decree was 
drawn up in the case to which I have re- 
ferred, as in that case the Commissioners 
were ordered to set out the prebendal lands 
if they could be ascertained, but, if they 
could not be ascertained, tben &c. In 
this ease it has been found by the Judge 
that the boundaries cannot be ascertained ; 
and it is, therefore, only necessary for us to 


sumption, and’ not refer to the Ameen to 
ascertain that which the Judge has al- 
ready determined to be vunascertainable. 
The plaintiffs are entitled to something 
beyond having the boundaries ascertained. 
They are entitled to have possession of the 
talooks Ramnath and Joykissen as soon as 
the boundaries shall have been ascertained. 
Our decree, therefore, will proceed to direct 
that the plaintiffs be put into possession of 
such of the lands as may be included with- 
in the boundaries of talook Ramnath and 
look Joykissen, as are in the possession of 
the defendants Khemamoyee, Kishoree 
Debea, and Kisto Churn one or any of 
them. 
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Joykissen, and Ramnath referred to in this - 


do- what ought to be done upon that as- — 


jiss. Ciril 
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. But, further the defendants being in pos- 
session of the 3 talooks, may abstain from 
paying the revenue of Ramnath and Joy- 
kissen. The plaintiffs may be unable to pay 
the revenues in consequence of their being 
kept out of possession of the rents by the 
defendants. Itis, therefore, necessary in 
order to do complete and substantial justice 
that the defendants should not be allowed 
to remain in possession of the 3 talooks 
pending the ascertainment of the boundaries. 
We, therefore, order that a receiver and 
manager be appointed by the Court of first 
instance, and that possession of all the lands 
above described, or such of them as are in 
the possession of the defendants, be put into 


the possession of the receiver, with power 
to collect the rents and profits and to apply 
the same in discharge of the Jummas payable 
for the said 3 talooks and the charges of 
such collection and management; and the 
Court will fix such commission as may be 
thought reasonable and just to be paid to 
such receiver, and take such security as may 
be thought necessary for the due perform- 
ance of his duties. 

With regard to that portion of the defend- 
ant’s appeal which relates to the costs of 
appeal to the Judge of the zemindars who 
were co-defendants, we thiak that that 
part of the Judge’s decree which orders 

a them tobe paid by the present appellants, 
should be reversed ; and considering that as 
far as the plaintiffs are concerned, the decree 
of the Judge has been substantially affirmed, 
we think that the defendants, appellants, 
ought to pay the costs of this appeal of such 
of the respondents as were plaintiffs in the 
suit, but not of the zemindars respondents, 
inasmuch as that part of the decree which 
relates to the zemindars’ costs has been 
reversed, 

We would remark that, although we have 
no péwer to compel the parties to come to an 
amicable settlement, they will probably be 
consulting their own interests by at once 
having the boundaries set out amicably and 
adjusting their differences without further 
litigation. 

+ kd 
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The 8th January 1868. 
Present : 


The Hon’ble Sir B. Peacock, Ki, Chief 
Justice, and the Hou’ble Dwarkanath 
Mitter, Judge. ° 


Right to timber washed on to an 
estate— Rights to wrecks, &c. by 
Lords of Manors — Hvidence —Act 
V (B. C.) 1861, 


Case No. 406 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Shaha- 
bad, dated the 14th of December 1866, 
affirming a decision of the Moonsiff of 
that District, dated 28th April 1866. 


Chutter Lall Singh, (Plaintiff) Appellant, 


VETSUS 


The Government, (Defendant) Respondent. 


Baboo Otool Chunder Mookerjee for Ap- 


pellant. 
Baboo Kishen Kishore Ghose for Respon- 
dent. à 


Timber claimed by a landowner as having been 
washed on to his estate by a river, is not unclaimed 
property within the meaning of Section 25 and the 
folluwing Sections of Act V (B. C.) of 1361. 


Where a plaintif sued for damages for value of timber 
carried away by Government after being washed on to 
his estate, and to have his right declared ag against 
Government to all timber that in the future may be 
waslted on to his estate: HELD, thatthe suit was not 
one which was cognizable by a Court of Small Causes, 
Hep further that it was not necessary for plaintiff to 
produce documentary evidence in support of the right, 
or some decree or decision of competent authority estab- 
lishing the custom. Lords of Manors are allowed to 
establish rights to wrecks, &c., by long continued and 
adverse assertion of, ard enjoyment under, such claim : 
and the plaintiff was entitled to have the question tried 
by the evidence he had adduced. 


Peacock, C. J.—Tue plaintiff in this case 
sues the Gxovernment and seeks to recover 
damages for some timber which was taken 
awgy by the Government, and he claims 
that property not as being the original 
owner of it but, by reason of its being pro- 


- on to his estate under similar circumstances. 


> 
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perty of some unknown person which has The 8th Januarys 1868. i 
been washed away by the river Soane and 
floated on to his zemindaree. He says ‘that Present : 


this timber having been washed on to his so 

estate became his property, and he claims | The Hon’ble F. B. Kemp and, E. Jackson, 
to be entitled by way of damages for the Judges. 

value of the timber, and asks to have his 

righ o a S OTR a Hindoo Law—Possession held not to 
ail timber that in the future may be washed| confer title unless it wero adverse 


If he had sued merely for the value of the| Possession. 

timber, the case would have been one of a 

nature cognizable by a Small Cause Court, Case No. 1119 of 1867. 

and the value of the timber being under 

500 rupees, a special appeal to this Court Special Appeal from a decision passed by 


could not have been maintained. But a rae : oa 
suit to have a right of this nature declared, the Principal Sudder Ameen of Bhaugul- 


is not one which is cognizable by a Small| pore, dated the 25th February 1867, affirm- 
Cause Court, or ever could bave beenintend-| ing a decision passed by the Moonsiff 


ed to have been referred to such a juris-| Of shat District, dated the 6th July 1866, 


diction. 
If the plaintiff claimed this property Mussamut Woozeerun (Defendant) 
under a right ‘such as that to which I have Appellant, 


referred, then it is clear that the property 
wns not unclaimed property within the 
meaning of Section 25 and the following 
Sections of Act V of 1861 (B. ©.) It would 
be no more unclaimed property so far as a 


VETSUS 


Noorul Jan and others (Plaintiffs) 


Police officer was concerned when claimed Respondents. 
by the plaintiff, than it would have been if 
this zemindaree had been held khas by Baboo Romesh Chunder Mitter 


Government, and the timber had been claim- 
ed by a Government officer. 


The Principal Sudder Ameen, as I undor- Baboos Chunder Madhub Ghose. aud 
stand his judgment, decided that a right to Luchhee Churn Bose for Respoadents, 
property of this description could not be " a 
proved merely by witnesses, but that some) Where two brothers, members of the same family, 
documentary evidence must be produced in : succeeded to equal shares in the paternal estate, the mere 
support of it, or some decree or decision of a | fact of one brother being absent and the home-staying 
competent au thority establishing the Custom. | brother being in possession does not deprive the former 
In this I think he was wrong. Rights toj of nis rights of inheritance, unless it is clearly shewn 
wreck and other things, which belong to the | that the possession by the latter was adverse to the 
crown by virtue of its prerogative, may be, | absent brother. 
and frequently are, claimed by the Lords of 
Manors as being appurtenant to their Manors;| Jackson, J.—Tue plaintiff in this suit 
and in support of such claim it is not neces- | asked for confirmation of his possession in a 
sary to prove an actual grant, byt the claim ' certain estate and recovery of possession of 
may be established by long continued and'15 beegahs of which the defendant had 
adverse assertion of a right and the enjoy- , ousted him. He admitted that his brother 
ment of property under such claim. I do; Nowab Jan had inherited a 7 annas share of 
not mean to say that the plaintiff can make | the estate with him, and that the defendant 
out any title of that kind, but still he is en- i held under a deed of sale from Nowab Jan ; 
titled to have the question tried; and the | but his averment was that Nowab Jan had 
case must be remanded to the Principal | been all his life absent in Moorshedabad, and 
Sudder Ameen to try whether by the evi-\ that the possession of the estate had always 
dence adduced in the cause the plaintiff,has | beeg in his hands, with the exception of 2 
or has not made out any such right as that | annas which, however, his mother had made 
claimed by him. K a gift of to him, 


for Appellant, 


* 
#” 
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e The Principale Sudder “Ameen has found 
that the actual possession of the estate was 
so far with the plaintiff inasmuch as the 
defendant was absent in Méobrshedabad ;- but 
he lias also found that the names of the two 
brothers were jointly registered in the Col- 
Jectorate, and jointly appeared as proprietors 
in a kubooleut in 1836, and subsequently on 
the occasion of the gift by the mother_to the 
plaintiff of her two annas in the year 1854, 
the deed recited the fact that the brother 
Nowab Jan was entitled to 7 annas of the 
estate and actually held possession of it, 
which deed was duly registered and made 
publie before the Cazee. The Principal Sud- 
der Ameen considered on this evidence that 
the right and title of Nowab Jan had never 
lapsed, and indeed plaintiff does not attempt 
to show that it did lapse in any way, but he 
asks the Court to enforce his possession on 
the strength of his long possession alone, 


The Principal Sudder Aneen having dis- 
missed plaintiff’s claim to possession to 7 
annas of the estate which he held, was proved 
to belong of right to the defendant, Nowab 

-Jan’s vendee, the plaintiff on special appeal 
asks this Court to confirm his title by pre- 
scription, as the Principal Sudder Ameen finds 
his possession proved, 


We have read the Principal Sudder 
Ameen’s judgment, and we are of opinion 
that his remarks as to possession allude to 
the presence of the plaintiff on the estate, 
and the absence of the brother Nowab Jan 
in Moorshedabad, and that bis subsequent 

ayeference to the Collectorate Registers, the 
kubooleut ; and the deed, as proving that the 
right and possession of the brothers shad not 
altogether censed, shew that he did not con- 
sider the possession of the plaintiff to have 
been adverse to that of his brother, but 
rather to have been in his behalf. 


A jong argument has been addressed to us 
to the effect that the recital in the deed as 
between tle mother and son is no evidence, 
and should have been rejected in the suit 
between the two brothers. We think the 
conductof the parties to that deed,—near re~ 
latives disposing of a portion of the estate 
and waking the opportunity to record the 
position of the family in the estate,—to be 
most important evidence in the cnse,—the 
more so when we find that the plaintiff gave 
greater significance to the facts so recorded, 
facts more particularly within hts own cog- 
nizance, by having them publicly regislered 
before a Cazee. 
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costs. - 


Kemp, J.—I concur with my learned col- 
league in dismissing this appeat. 


The case of the plaintiff is briefly this. 
Mirza Jafer Beg was the common ancestor. 


He died in 1815, leaving as his hejr a 
son, Mirza Moful Bem who died in 1820 
leaving a widow, Bibee Jan, and two sons, 
Nowab Jan and Akul Jan. It is averred 
that the elder son Nowab Jan, during the 
life-time of his father Mirza Moful Beg, 
left the family residence in zillah Bhaugul- 
pore, and went to reside in zillnh Moorshe- 
dabad; that he never returned to his homey 
that on the death of Moful Beg, his widow, 
Bibee Jan, succeeded to a 2 anna share, 
and his son Akul Jan to a 14 anna share in 
the estate. Akul Jan died, it is said in 
1836, leaving a widow, the plaintiff, special 
appellant before us. She succeeded to her 
husband’s share of 14 anna—plus the 2 anna 
share of her mother-in-law, Bibee Jan, by 
‘deed of gift, or altogether to 16 annas, 


_ The absent brother Nowab Jan, has con- 
veyed his title in the estate of Mirza Jafer 
Beg to the defendant Chutturdharee Singh, 
who has again sold to Dhurm Singh, who 
obtained registry of his name in the muta- 
k register under the orders of the re- 


We, therefore, dismiss this appeal with 


venue authorities, dated 14th May 1864. 


The object of the present suit is for con- 
firmation of the plaintiff, special appellant’s 
possession over the whole estate, and for 
recovery of possession of 15 beegahs of 


land from which she alleges ouster in 1272° © 


Fuslee, for the reversal of the order of the 
revenue nuthorities, and to set aside the 
deed of conveyance to the defendant. 


Z 

The defendant answered briefly to this 
effect, that as Aknl Jan, the husband of the 
| plaintiff, died leaving a widow, the plaintiff, 
and a son, one Diljan, the share of the 
plaintiff in her husband’s estate according 
to the Mahomedan law was only $th; and fur- 
ther that her claim was barred under the 
statute of limitations, as the defendant’s 
vendor Nowab Jan and his mother Bibee 
Jan were in possession of the estate after 
Mirza Moful Beg’s death, and not the 
plaintiff. 


Both the Lower Courts found that the 
plaintiff's suit was not barred ; that the deed 
of gilt by Bibee Jan to the plaintiff was 
proged; but that according to the Malome- 
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dan law of inheritance, the plaintiff was |of gift, on which the plaiubif relies as the ° 
entitled to a 9 anna shave ouly, that is to | basis of her claim to the share which has 
say, to 7 annas in right of her husband | devolved to her by gift from Bibeg Jan, to 
Akul Jan and to 2 annas by gift from Bibee !the effect that Mowab Jan’s share was 
Jan, and that the remaining 7 annas share | 7 annas, of which he was in possession, seems 
was thé estate of Nowab Jan by whom it: to me, if not altogether conclusive, to be a 
had. been conveyed to the defendants. The | very weighty piece of evidence, This gift 
plaintiff’s claim was, therefore, decreed in a; was executed within 12 years prior to the 


modified form, viz., over 9 annas only. 


The special appellant contends that as 
the Principal Sudder Ameen finds that the 
plaintiff has held long ‘and uninterrupted 
possession of the whole estate, and that 
Nowab Jan was never in possession, the 
plaintiff has acquired a title over the whole 
estate by prescription, inasmuch as it is 
not enough for the defendant to shew a title 
iu his vendor, unless such titleis not barred 
by lapse of time; that the recitals in the 
deed of gift by Bibee Jan quoad the share 
of Nowab Jan are not binding upon Bibee 


Jan’s donee, the plaintiff; that the income | 








present suit, and the distribution of the 
family property in that deed was clearly | 
tacitly assented to by the plaintiff who, more- 
over, procured the registry of the deed. 
The revenue authorities registered the 
name of the defendant’s vendor on the 
mutation roll, This must have been done 
in proof of his joint possession, although an 
absentee. 


Holding, therefore, that neither the pos- 
session of the plaintiff nor of her husband 
was ever adverse to the defendant’s vendor 
aud as the title of the defendant’s vendor 
is admitted, I concur in dismissing this appeal 


tax returns should not have been accepted ; with costs and interest, 


by the Principal Sudder Ameen as evidence, 
particularly as the plaintiff denied having 
filed them. 


I have no doubt that the Principal Sud- 
der Ameen, upholding as he did the deci- 
sion of the first Court, substantially found 
that the possession of the plaintif and her 


The 9th January 1868. 


Present.: 


husband before her, was not adverse to the! The Hon'ble G. Loch and C. Hobhouse, 


absent brother, Nowab Jan, the defendant’s 
vendor. The title of Nowab Jan is not 
disputed ; but it is urged by the pleader for 
ihe special appellant, that long possession 
must override that tithe which, however good, 
has been lost by lapse of time. 


There can be no doubt that possession 
is prima facie proof of title; but in a case 
like the present, where the two brothers 


were members of the same family and | 


admittedly succeeded to equal shares in the 


estate, i. e., to 7 aunas each, the mere fact of | 


one brother being absent on service, or for 
any other reason, and the home-staying 


brother being in possession for himself aud as | 


trustee for his absent brother, will not de- 
priye the latter of his rights of inheritance, 
unless it be clearly shewn that the posses- 
sion of the brother staying at home was ad- 
verse to the absent brother. 


The plaintiff coming into Cour’ for con- 
firmation of his possession seems to me to 


Judges. 


| Limitation—Confirmation of sale by 


a Court not a proceeding under 
Section 20 Act XIV. 1859. 


Case No. 422 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 10th May 1867, reversing an order 
passed by the Sudder Moonsiff of that 
District, dated the 16th January 1867. 


Juggut Mohinee Bibee (Decree-holder) 
Appellant, " 


VETSUS 


indicate very plainly that she never held gd-' Ram, Chand Ghose and others (Judgment- 


verse possession as against the defendant's 
vendor, Nowab dau. The recital in the deed 


a 


debtors) Respondents. 
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Mowla Baksh (Defendant) 
: Appellant, 


n * Baboos Chumder Madhub Ghose and Shushee 
Bhoosun Bose for Appellant. 



























° s 
Baboos Tarucknath Sein and Remanath 
Bose for Respondents. 


VETSUS 


Bahadoor Ali Khan (Plaintiff) Respondent, 


The mere formal confirmation by a Court of a sale by 
a cecree-holder cannot be said to be a procesding on the 


e 
part of such decree-holder tu execute his decree. Baboo Woomesh Chunder Banerjee and 


Hobhouse, J.—THE decree-holder in this |  /oulvie Syud Murhumut Hossein for 


cage sold certain property of the judgment- 
debtor on the 9th March 1863. The sale 
was confirmed on or about the 7th April 
1863. The next application on which the 
decree-holder relies is of date the 14th 
March 1866, and his pleader contends. that 
the law permits him to date from the 7th 
April 1863, and that his application of the 
14th March 1866 is, under Section 20 Act 
XIV. 1859, in time. 


We think that this contention is not sound. 

The mere formal confirmation by the Court 

of a sale canuot be said to be a proceeding 

on the part of a decree-holder to execute his 

deeree, and cannot therefore save the decree 

in this instance. The last proceeding of the 

decree-holder was taken on the 9th March 

18638, and as he did not again legally apply 

a» wAtil the Ith March 1866, his remedy is 
barred, | 


We dismiss the appeal with costs. 


Appellant. 


Messrs. R. E. Twidale and C. Gregory 


for Respondent. Í 


A suit under Section 15 Aot XVI. 1864 is nota 
summary, but a regular suit, and full fees should be 


awarded for pleaders, 


Hobhouse, J.—V ais was a case in which 
the Registrar of Assurances refused to 
register a certain document, and in which 
the plaintiff, appellant, sued under Section 
15 Act XVI. 1864, to compel registra~ 
tion, : 

The Court below treated the suit as a 
regular suit, dismissed it, and saddled the 
plaintiff with full costs of the pleaders ag 
iu a regular guit. 


Appellant now contends that the suit was 





a summary and not a regular suit, and that 
The 9th January 1868. the Lower Court should have awarded 
Present: 

The Hon’ble G. Loch and C. Hobhouse, 

Judges. i 


Suit under Section 15 Act XVI. 1864 
—~—Pleader’s fees. 


Case No. 409 of 1867. 


as*costs pleader’s fees as for a summary, 
and not full fees as for a regular, suit. 

The words of the Section 15, Act XVI. 
1864 are quite plain, and they call the suit 


a regular suit; and it follows thatthe Lower 


Court was right in awarding pleader’s fees 
Miscellaneous Appeal from an order passed 
by Baboo Gobind Chunder Ghose, Prin 
cipal. Sudder. Ameen of Patna, Uated 
the Tth May 1865. 

bd 


è a 


as for such a suit, and not as fora summary 
sult, 


The appeal is dismissed with costs. 
D 
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or whether that law shall be°applied as to œ 


Rulings, 
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e The 9th Januuary 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Maliana — Limitation — Clause 1?, 
Section 1, Act XIV of 1859. 


Case No. 169 of 1867. 


Application for a second review of judg- 
ment, passed by the Hon'ble A. V. Bayley 
„and Shumboonath Pundit, J. J., on 
the 8th August 1866, ia Special Appeal 

* No, 1248 of 1866.* 


Herranund Shoo, Petitioner, 
VET SUS 


Mussamut Ozeerun and others, 
Opposite party. 


ir, R. T. Allan and Baboo Onocokool 
Ohunder Mookerjee for petitioner. 


Mr. C. Gregory for opposite party. 


The right to Malikana isa proprietary right consti- 
tuting an interest in land, and not the same as rents, and 
the law of limitation applying to it is Clause 12, Section 
1, Act XIV of 1859. 


Phear, J.—Ir seems to me that the right to 
receive Malikana is a distinct proprietary 
right, and that if constitutes an interest in 
It is, in truth, very much of the 
nature of a rent charge, Therefore, I think 
that if there has been no enjoyment of Mali- 
kana for a period of 12 years, the right to sue 
for money receivable under it is barred by 
Clause 12, Section 1 of Act XIV of 1859. 
The petition ought, in my view, to be re- 
jected with costs. 


Bayley, J—Malikana is, in fact, a deduc- 
tion from the assets of a Government settled 
estate of a sum which is payable to proprie- 
tors in consideration of their position as 
such, and of their relation to Government 
as the payers of revenue. The question is, 
whether coming from the rents winch form 
the above assets, the law of limitation is to 


be applied to Malikana as to rents, which A 


are a perpetually recurring cause of action, 
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an interest in land, being of the nature of 
property, and not the same as rents... 


After fully hearing counsel, and consider- 
ing the circumstances, I am of opinion that 
Malikana is an interest in land, not rents, 
aud that, therefore, the proper law of limi- 
tation is that applying to an interest in land, 
viz. Clause 12, Section 1, Act XIV of 1859. 
In this view, I would reject the petition. 





The 9th January 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B, Phear, 
Judges. 


Application for review—Section 377, 
Act VIII of L859—Full Bench deci- 
Sion no guide for the past. 


Case No. 149 of 1867. 


Application for a third Review of Judg- 


ment, passed by the Hon'ble H. V, Bayley we 


and G. Campbell, J. J, on the 18th 
April 1863, in Regular Appeal No. 403 
of 1860, l 


Dwarkanath Doss Biswas, Petitioner, e 


. VETS US 
é 


Manick Chunder Doss, Opposite party. 


Mr. R. V. Doyne and Baboos Sreenath 
Doss and Bhugobutiy Churn Ghose for 
Petitioner. 


Baboos Onookool Chunder Mookerjee and 
Greeja Sunkur Mojoomdar for opposite 


party, 


An application having been made for a revicweof a 
judgment passed 3 years previously, it was found to be 
arenewal of an application made within that time ; 
the renewed application being on the ground tbat a 
Jadgment of a Full Bench had since the date of the 
former gpplication, laid down the law in conformity 
with petitioner’s contention in his former appli- 
cation, 


° 
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Re 


f . Hp, that the fagt pleated did not constitute a ‘just 
and reasonable cause” within the meaning of Soction 
877 Act VHI. of 1859. A FullgBench decisior does not 
warrant interfeyence, in review, with a determination of 


the law come to prior to such decision. 


Phear, J.—Tuis is an application for a 
review of a judgment passed just three 
years ago. The petition ought, therefore, 
not to be admitted, unless just and reason- 
able cause be shewn why the application 
was not made within the time limited for 
that purpose by Section 377 of Act VIII 
of 1859. Ou enquiry, it turns out that 
exactly the same application was made 
within that time, namely, in August 1865. 
The present is but a renewal of that appli- 
cation of August 1865, and the’ only justi- 
fication for it is, that a judgment of a Full 
Bench has since that date laid down the law 
in conformity with the contention made by 
the petitioner in his former petition of re- 
view, and coutrary to the principle upon 


I 


which this Bench acted in rejecting it. 
@ 
= Jo not think that this fact constitutes a 


“just and reasonable cause” within the 
meaning of Section 3877, 


that we ought nct, merely" on the ground 
of the Full Bench decision, to admit a peti- 
tion for tho purpose of interfering, in review, 
with a determination of the law by a com- 
petent tribunal which was come to before 


that decision was given. The decision is 


only a guide to the law for the future, not | 


for the past. In this view, clearly, the 
enunciation of the law by the Full Bench is 


not a justification for the petitioner coming , 


here out of time. In my judgment, 


petition should be rejected with costs, , 
Bayley, J.—I concur. 
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The 9th January 1868. 


Present: 


' The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 

Suit for enhancement — Prima facie 
proof of rent-free title—Onus pro- 
bandi—Costs on partial failure of 
special appeay’. 


—_—_— ~=—— 


Case No. 1284 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Fudge of Midnapore, dated the 14th 
March 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 4th January 1867. f 


Heera Ram Bhuttacharjee (Defendant) 
Appellant, 


versus 
Ashruf Ali (Plaintiff) Respondent. 


Baboos Nil Monee Se'n and Judoonath . 
Mookerjeo for Appellant. 


NE m —_— 


| Baboo Umbika Churn Banerjee 
for Respondent. 


In a suit for enhancement of rent where defendant, 
gives primd facie proof ef a rent-free title, such as a 
1 proceeding of the resumption authorities releasing his 
lands under Section 48, Regulation XIX of 1793, the onus 
is on the plaintiff to prove receipt of rent. 


Where a special appellant to the High Court failed ag 
: to a portion of his appeal, the costs of that Court were 
| decreed against him. 


Kemp, J.— Tus was a suit for enhance- 
ment of rent after service of notice. Two 
grounds were stated, viz., that the rate was 
below prevailing rate, and that the valne of 
| the produce or the productive powers of the 
l lund had increased, &c. Vide Section 17, 
Act X, 








The defendant pleaded parcel rent-paying 
and parcel rent-free. Ie further stated that 
the plaintiff had claimed as appertaining to 


this pis estaté Klas Kolla lands situated in 


Potra. : 


e 
The plaintiff's arerment was that tho de- 


. fendant held 51 beegshs, 


A 


(104 Civil 
The first Court dismissed the plaintiff's 
guit, . 


On appeal, the Judge found that with re- 
ference to 26 beegahs 18 cottahs mal lands, 
the defendant had failed to prove that the 
rent had not been changed. The case was 
therefore sent back to the first Court to fix 
a fair and equitable rate. With reference 
to the lakheraj portion, the Judge held that 
out of 18 beegahs, 2 cottahs claimed as 
such by the defendant, he had made good 
his claim to 14 beegalts. The remaining 
4 beegahs 13 cottahs was added on to the mal 
area of 22 beegahs 15 cottahs, making a total 
of 26 beegahs 18 cottahs. 


In appeal, it is contended that ethe Judge 
has thrown the onus on the wrong party ; 
that plaintiff ought to have proved the 
receipt of rent from the said 4 beegahs 18 
cottahs ; that the Judge was wrong In re- 
manding the suit to try the question of what 
were fair and equitable rates, but ought to 
have confined the enquiry to whether the 
productive powers of the soil had increased, 


&e, 


On the first point, we think that the 
Judge has ‘thrown the onys on the wrong 
party. It was for the plaintiff to prove that 
the 4 beegehs 13 cottahs were mal, that 
is to say, rent-paying, and that he had re- 
ceived rent. The defendant started his case 
with prima facie proof of an ostensible rent- 
free title. The proceeding of the resump- 
tion authorities releasing these lands under 
Section 48, Regulation XIX of 1793, is filed. 

o *The onus was clearly onthe plaintif, We 
asked the pleader to point out evidence as 
to the receipt of rent, and he failed to do so. 
It.is, therefore, unnecessary to remand the 
suit, as there is no evidence of the receipt 
of rent. 


On the second point, the Judge’s order is 
quite right, as the question of prevailing 
rates was one of the grounds on which en- 
hancement was asked for. 


The decision of the Judge is modified 
with reference to the 4 beegahs 13 cottahs 
which must be excluded from the decree, 
and the appeal of the special appellant is 
decreed to that extent, his appeal on the 
second point being dismissed. Special appel- 
lant having failed in the latter postion of his 
appeal, he will pay the costs of this Court? 
The costs below to be paid by either party 
in proportion to the extent of land decreed 
liable to enhancement. ‘ 
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The 10th "January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon'ble .Dwarkanath 
Mitter, Judge. 


Suit for declaration of the validity of 
a deed and confirmation of posses- 
Sion under Section 15, Act VIII of 
1859. 


Case No. 1611 of 1867. 


Special Appeal from a decision passed by the 
Additional Judge of Tirhoot, dated the 
llth of March 1867, reversing a decision 
of the Principal Sudder Ameen of that 
District, dated the 22nd July 1865. 


Phool Chunder Lall (Plaintiff) . 
Appellant, 


Versus 


Sheoranee Koonwur (Defendant) 
Respondent. 


| Baboos Dehendernarain Bose and Khetter- 
nath Bosé for Appellant. 


Baboo Chunder Madhub Ghose for 
f Respondent, 

When a plaintif sues to declare that a deed is valid, 
and to confirm his possession under it, and fails to show 
sufficient cause for the Cour ’s interference under Section 
15 Act VIII of 1859, the Court ought simply to declare 
to that effect, and not to determine that the plaintiff has 
no right and that the deed is void. 

Peacock, C. J.—I THINK the Judge is 
wrong in this case, because he has substantial- 
ly determined that the appellant had no right, 
and that the deed was void. He ought 
simply to have declared that the plaintiff™ 
had not shewn a sufficient cause to induce 
the Court to interfere under Section 15 of 
Act VIII of 1859, and to declare that he 
had a right, and ought to have his possession 
confirmed, . l 


The decision of the Judge and of the 
Lower Court should be reversed upon the 
ground that the plaintiff has not made out 
sufficient cause for a declaration of his 
right, 

Each party will bear his own costs of 
this appeal and his costs in the Lower 
Courts. 


I frequently find that in the Mefussil 
parties are not satisfied to have their rights 
determined in one suit, and that they prefer 
having the same question determined in two 
different suits : one, a suit to determine and 
enforce the rights of the parties ; the other, 
to declare them, The parties are not the 
persops beneficially interested in these mat 


„e 
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eters, but it is thése who profit by the liti- 


gation. The Court ought to set its face as 
` much as possible against such proceedings. 
Considering, however, that the reversionary 
heirs were objecting to the plaintiffs title, 
and the practice which has hitherto pre- 
vailed of iustituting suits for declarations 
of right and coufirmations of possession, 
and other similar suits, we do not think it 
necessary to order the plaintiff to pay the 
- costs in this case, That is gur reason for 
not awarding costs against him notwith- 
standing he has failed in his suit; but after 
this intimation, the Court, we think, ought 
to be more particular in giving decrees in 
these suits merely’ for declarations of right 
when no substantial relief is sought for, 
especially in cases iu which the question 
of title is raised in another suit between the 
same parties for enforcing the right of the 
opposite party. In this case, one party sues 
to set aside a deed ; the other sues to declare 
that the deed is valid and to confirm his 
possession under it. Both cases have gone 
through three different Courts, and full 
stamps have been paid upon each, when one 
suit was sufficieut to determine the whole 
question between the parties. 
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The 10th January 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


P . 
a Hustabood filed under Regulation 
VIIL 1800 no evidence against 
third parties. 


Cases Nos. 896 aud 898 of 1867. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Nuddea, dated the 25th April 1867, 
reversing a decision passed by the Deputy 
Collector of that District, dated the 30th 
November 1865. - 


Ram Nursing Mitter and another 
(Defendauts) Appellants, 


gs versus 
Tripoora Soonduree Dassin and others 
(Plaintiffs) Respondents. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose for Appellants. 


Baboos Bhowanee Churn Dutt and Kale 
Mohun Doss for Respondents, : 
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An authenticated copy of a hustabood of 1299 B. S 
of which the original was put into the Collectorate by 
the zenindar according to Regulation VIII. 1800, was 
held to be no evidence against third parties, defendants 
in a rent suit. ° 


Bayley, J.—Ir is admitted that one and 
the sume decision by us in Special Appeal 
will govern these two cases. 


Ld 

The questions whiche we have to decide 
are, is¿, whether a certain duly authenticat- 
ed copy of a hustabood of 1209 B.S. (the 
originnt being in the Collector’s records) is 
admissible as evidence ; 2nd, whether it can 
be used ns evidence in order that the entries 
of rent in it may be considered to prove that 
the defendant’s jumma has varied ; and 8rd, 
whether the entries can be taken to shew 
that the rents entered have been realized ; 
and if-they do not shew this, whether the 
entries by themselves will -suffice to rebut 
the presumption found for defendant of uni- 
form payment for 20 years, so as to entitle 
defendant to the benefit of Section 4 Act X 
of 1859. 


We think it will suffice to say, that the 
copy of the hustabood of 1209 is not any 
evidence against the third parties, now de- 
fendants. It is a paper which, itis admitted 
by both parties, was .put iuto the Collec- 
torate by the zemindar according to Re- 
gulation VIII of 1800, with a view to shew 
the Collector the assets of the mehal. It 
would be evidence against the zemindar 
himself, but go no further as direet evidence. 
Supposing for argument’s sake, that the 
hustabood might be regarded as an official 


document, still it would only be used as corro-. 


borative evidence, certainly of any such fact 
as might be independently shewn by other 
evidence. But that the defendant's rent in 
this case was one which varied is nog shewn 
by any independent evidenee, 


In this view, we consider the Lower Ap- 
pellate Court was wrong in holding, as it 
did, only upon the evidence of that hustabood 
of 1209 B. §., that a variation of defendant's 
rent was proved. 


It is indeed stated by Baboo Kalee Mohun 
Dass for respondent, that the plaintift’s 
servants clearly deposed to the defendant's 
rent having been less and more, (komee 
beshee), but that is not a distinct fact 
which we» could say is distinctly corroborat- 


fed by the hustabood of 1209, 


$ 
Such being our view, we decree this spe- 
cialappenal with costs. 


+ 
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The 10th January 1868, 
Present? 


The Hon’ble Sa Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Limitation—Holding under an ijara 
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In cases of Special App&al, the record ° 

sent up to this Court ought always to show 
the grounds of appgal from the deeision of 
the Court of first instance ; and if there has 
been an appeal.from a re-trial upon a remand, 
the grounds of the first appeal, as well as 
of the second appeal to the Lower Appellate 





net adverse possession — Remand | Court, ought to be sent up. In the present 


for re-trial not allowable where the | case, 
defective finding is the ground of Court of first instanee to the 


appeal. 


Case No. 1719 of 1867. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
„of Chittagong, dated the ist May 1867, 


affirming adeecision passed by the Moonsiff 


of Sundeep, dated the 20th September 
1866. 


Mahomed Ahsan and others (Defendants) 
Appellants, 


VETSUS 
Mahomed Yasin (Plaintiff) Respondent. 
Moulvie Murhumut Hossein for Appellants. 


No one for Respondent 


there have been two appeals from the 
Lower Appel- 
late Court: Isé an appeal from “the decision 
in the first instance ; and 2nd/y, an appeal 
‘fram a trial upon a remand of the case by 
the Principal Sudder Ameen upon the first 
‘appeal. The Principal Sudder Ameen has 
neglected to send up to this Court the first 
petition of appeal to him. We are, there- 
| fore, unable to find what were the grounds, 
| of appeal otherwise than from the recital of 
them in the decree by which the case was 
remanded by him. 


The Court of first instance upon the first 
trial, found that the ijara was not proved ; 
and from the grounds of appeal as recited 
in the decree of remand, it appears that 
the only ground of appeal to the Prin- 
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-In a suit brought in 1272 to recover possession of » cipal Sudder Ameen from that decision 


certain land alleged to have been purchased in 1262, 
plaintiff alleged that defendant held the property up to 
1265 under an ijara, and defendant pleaded that he had 
been in possession under a prior purchase from the same 
vendor in 1267. 


Herp that, if defendant paid rent under an ijara, Hmi- 
tation would reckon from the time at which the ijara 
expired, and not from the date of the plaintiff's 
purchase. 


Whero the ground of regular appeal tothe Lower 
Appellate Court was that the Court of first instance 
ought to have found thut an ijara existed, it was the 
“luty of the Appellate Court to determine whether that 
fact had been proved, and not to remand the case for 
re-trial, i 

Peacock, C. J.—Tue plaintiff in this case 
sued to recover possession of certain land, 
alleging that he purchased it in Bysack 
1262,corresponding with 1855, and that the 
defendant held the property up to 1265, 
corresponding with 1858, under an ijara 
which had been renewed. The suit was 
brought in 1272. 


The defendant set up asa defence that 
he had been in possession under a prior 
purchase from the same vendor in the year 
1257, and that the plaintiffs suit was barred 
by limitation. 


| 
i 
+ 
f 


| action. 


| was that the Moonsiff ought to have found 
| upon the evidence that the -defendant held 
| under an ijara, It appears that the Prin- 
cipal Sudder Ameen was guilty of great 
, negligence in trying the first appeal, besides 
exhibiting great ignorance of the law. 


He finds first, that limitation dated 
from the time of the plaintifi’s purchase, 
which, in the present case, was not twelve =» 
| years before the commencement of 
the suit. If this were so, then if the plaint-, 
iff’s vendor had been barred by limitation, 


lhe would still have had the power of con- 


veying to the plaintiff a good cause of 
A knowledge of the rudiments of 
law would have prevented the Principal 
Sudder Améen from falling into such an 


| error. 


| In the second place, the ground of appeal 


being that the Moonsiff ought to have found 
that an ijara existed, it was the duty of 


, the Principal Sudder Ameen upon regular 
| appeal before him to have determined whe- 


| ther it was proved that the defendant“held 
under an ijara, or not. Instead of doing 


If the defendant really held underan ijara' that,-he says in his judgment by which he 
which expired in 1256 and paid rènt nnde remanded the case, “if it is true that the 
that ijara, thea the plaintiff's suit was ‘defendants have been in possession under 
brought within the period of 12 years frem an ara granted by the former proprietor, 
the time at which the ijara expired, andi as alleged by the plaintiff, or that the de- 
was not barred by limitation, -* | fendaat Sahebana has been in possession as 
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a howladar or®ryot, then that possession 
must be considered as the possession of the 
former proprietor.” 
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Thirdly,*the Principal Sudder Ameen. 


says that the defendant’s possession being 
based on a bill of sale, that possession 
would go for nothing if the bill of sale is 
not proved, and then he remands the case 
by stating that this appeal be decreed ; that 
the decision of the Moonsiff be reversed 
and set aside, and that the case be remanded 
to him ; thathe, after inspecting the docu- 
ments and evidence adduced by both parties, 
might try the plaintiff’s claim and the truth 
or otherwise of the defendant’s objections ; 
and that the case be tried from the begin® 
ning. So that, the appeal being to the 
Principal Sudder Ameen upon the ground 
that the Moonsiff ought to have found that 
the ijara existed, he sent the case back 
to the Moonsiff to try the case from the be- 
ginning, which involved the question as 
to whether the ijarah existed, or not. 


The Moonsiff, on the second trial, found 
that the plaintiff's purchase deed was true, 
and the defendant’s purchase deed was false, 
and under the directions which had been 
given in the first decision of the Principal 
Sudder Ameen decreed for the plaintiff. 


The defendant again appealed upon the 
ground of limitation, and then the Principal 
Sudder Ameen again exhibited a very great 
degree of carelessness, for he says that the 

a onsi f on the first trial found that the 
defendants were in possession under an 
ijara lease, and dismissed the plaintiff's 
claim, holding. it to have been barred by 
limitation ; whereas the Moonsiff found that 
the ijnra was not proved, and the very 
ground of appeal to the Principal Sudder 
Ameen was that the Moousiff had not found 
that the defendants held under an ijara, 
as he ought to have done according to the 
evidence. 


Tt is quite clear that if the defendant 
had held adversely for more than 12 years 
before the commencement of the suit, the 
plaintiff ’s claim was barred by limitation, 
andthat he had no right to succeed whether 
the defendant proved his purchase deed or 
not. But the Principal Sudder Ameen 
found that the plaintiff was entitled to suc- 
ceed, because the defendant had not proved 
his purchase deed. We cannot, upone spe- 
cial appeal, go into the evidence in the 
cause for the purpose of determining 
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whether the ijara existed or nots; and, 
consequently, this case must be remanded 
to the Principal Sudder Ameen to determine 
whether the defendant held*under an ija- 
ra or not: and now, notwithstanding 
the second trial by the Moonsiff, the decision 
of the second appeal by the Principal Sudder 
Ameen, and this special appeal to the High 
Court, the parties ard precisely in the sama 
position in which they were when the first 
appeal was heard by the Principal Sudder 
Ameen, and all the expense which has been 
incurred and all the litigation and delay 
which bave taken place since the hearing of 
the first appeal by the Prinsipal Sudder 
Ameen on the 13th of August 1866, have 
been wholly useless and caused by his not 
having properly cousidered the case when it* 
was then before him; and all this for a small 
i piece of land valuedeat 32 rupees. 


| In determining the question whether the 
| defendant did or did not hold under an ijara, 
: We think it right, in order to prevent further 
' litigation and expense, to inform the Princi- 
| pal Sudder Ameen that the ons of proving 
that fact lies upon the plaintif. The costs 
of this appeal are to be paid by the respond- 
tent. Let the costs of the suit and of the 
| two appeals to the Lower Appellate Court be 
paid by the party who, according to the final 
determination, fails in the suit. 


Let this case be sent to the Registrar, in 
order “that it may be further considered with 
reference to the carelessness of the Principal 
Sudder Ameen, and the Registrar is directed 
to take a noto of the case and to bring iĝ 
before the Chief Justice. 


The lOth January 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
' Justice, and the Hon'ble Dwarkanath 


Mitter, Judge. 


Sale by Hindoo Widow—Rights of 
i reversioners. 


Cnse No. 1664 of 1867. 


Special Appeal froma decision passed by 
the Additional Judge of Tirhoot, dated 


* 
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the Lith March 1867, reversing a decision 


passed by the Principal Sudder Ameen of 


that District, dated the 17th July 1865. 


Phool Chund Lall (Defendant) Appellant, 


+ 


° 
VERSUS 


Rughoobuns Suhaye (Plaintiff) Respondent. 


Baboos Debendro Narain Bose and Khettur 
Nath Bose for Appellant. 


Babos Chunder Madhub Ghose 
for Respondent. 


In a suit by reversioners to set aside a deed of sale 
by a Hindoo widow of part of her husband's estate, on 
the ground that the money which it was necesgary to 
raise could have been raised by other means ; it was 
held that if the widow sold a larger portion of the 
estate than was necessary to raise the amount which the 
law authorized her to raise, the sale would not be 
aeiy void as against the reversioners, who could 
only set it aside by paying the amount which the widow 


was entitled to raise with interest. ; 


Hep also that, if a widow elects to sell when it would 
be more beneficial to mortgage, the sale cannot be set 
aside as against the purchaser if the widow and the 


purchaser are both acting honestly. 
í 


irs 

Peacock, C. J.—Tuts is a suit brought 
by the plaintiff against the widow of Nursiugh 
Sahaye, deceased, who was a cousin of 
the plaintiff, the plaintiff and Nursingh 
Suhaye being the sons of two brothers. 
Nursingh having died without male issue, 
the plaintiffs claim under 


Nursingh upon the death of his widow, and 


the suit is brought for determination of 


‘right of inheritance Ly setting aside several 


deeds of sale by the widow of various parts 
_of her deceased husband’s estate, one of 


which is the subject matter of this “appeal, 


If there were any necessity such as the 
Hindoo Law warranted, for a sale of part 
of the property, and the widow sold a Jayger 


the Mitak- i 
shara Law to be the reversionury heirs of 
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portion of the estate than “fas necessary > 
to raise the amount which the law author- 
ized her to raise, it appears to me dhat the 
sale would not be absolutely void as against 
the reversioners, bat that they ‘could only 
set it aside upon paying that amount which 
the widow was entitled to raise with inter- 
est; and if the widow was not authorized 
to sell any part of the estate because it 
would have been more beneficial for the re- 
versioners that‘she, should raise the amount 
by mortgage instead of sale, I am of opi- 
nion that the reversioners could not set aside 
the deed of sale without placing the pur- 
chaser in the same possession as that in 
which he would have been if the widow 

ad mortgaged instead of selling. 


I am not at all sure that even if it could 
be made out that it would have been more 
beneficial for the widow to mortgage instead 
of selling, the purchase could be set aside. 
The widow takes a widow’s estate by in- 
heritance from her husband. It is not an 
absolute estate for all purposes, and itis not 
merely an estate for life; butshe takes the 
estate of her husband for the benefit of her 
deceased husband, which includes her own 
maintenance and the performance of her 
religious duties, rather than for the benefit 
of those who may become the heirs of her 
husband upon her death. It is unnecessary 
in this case to determine whether in any 
case a widow is bound to mortgage. My 
impression is, that if a widow elects to sell 
when it would be more beneficial to mort- 


gage, the sale could not be set aside se a 


against the purchaser, if the widow and the 
purchaser are both acting honestly. It must 
be remarked thet if a widow were bound to 
mortgage, the interest of the money raised 
hy mortgage must be paid out of the estate, 
nod thus the income of the widow would 
necessarily be reduced for the benefit of the 


reversionary heirs. 


The plaintiffs in this case brought their 
action in the life-time of the widow, and 
she was one of the defendants. The 
death of the widow pending the suit could 
not alter the nature and object of the suit 
itself, and, therefore, we must see what the 
plaintiffs asked for as against the wifow 
and the purchaser. 


They did not ask to have the deed set 
side upon the ground that the widow had 
sold whereas she ought to have mortgaged, 
offering to put the purchaser in the situa- 
tion of a mortgagee ; nor upon the ground 
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e that thé widow had sold’ for the purpose of !in the improvement of the 


raising a larger amount than the law author- 
ized her, to raise, offering to pay to the pur- 
chaser the amount which the widow was 
lawfully atthorized to raise. It is very 
unlikely that the plaintiffs, when they com- 
menced this suit, would have been willing 
to pay to the purchaser out of their own 
pockets any amount which the widow might 
have been authorized to raise, because even 
if they did so nnd the deeds -were set aside, 
they would not have been entitled to the 
estate during the widow’s life-time, and 
probably might never have been entitled to 
it at all; for it was only in the event of 
their surviving the widow that they would 
have been entitled to the inheritance. They 
ask to determine the right of inheritance 
by setting aside the deeds, and they allege 
that those deeds were improperly executed, 
not because there was no necessity to rnise 
any money, but because the money, which 
was requisite, could have been raised by 
other means. 


If they had asked to have their own right 
of inheritance declared, they wonld have 
been premature, because it might happen 
that they would not survive the widows. 
They, therefore, as reversioners and being 
the persons entitled to protect the estate, 
asked, as I interpret the plaint, to have it 
declared that upon the death of the widow, 
the right of inheritance would attach in the 
same way as if those deeds had never been 
executed; in other words, that the deeds 
would not be binding upon the heirs after 
"ite death of the widow. They did not mean to 
ask that the Court should declare that upon 
the death of the widow, the persons, who- 
ever (hey might be, who should be entitled 
to tuke by inheritance, might have the deeds 
set aside upan paying the amount which the 
widow was entitled to raise. If they had 
done so, they would have asked what, aa it 
appears to me, they were not entitled to 
have. The Court could not properly have 
decreed in the life-time of the widow that 
upon her death, the deeds should be set 
aside upon payment by the persons who 
should succeed to the estate, of the amount 
which the widow was entitled to raise, in- 
asmuth as it would be contingent upon the 
will of the persons who might succeed to the 
inheritance whether -they would pay the 
amount or not ; and the purchaser could not 
properly have been placed by a decree of “the 
Court in a position in which for many years 
he might remain in a state of uncertainty as to 
whether or not he could safely expend cgpital 
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estate.. Such 
a decree would have been unjust to the pur- 
chaser, and it would be contrary to 
public policy to place an ®state in that 
position in which it could not be known 
whetler the estate could be safely improved 
or not. 


Under these circumstances, it appears 
to me that the only question for the 
consideration of the Court is, whether the 
deeds were absolutely void upon the ground 
that the widow ought to have raised the 
money which was required by other means 
than by selling a portiow of the estate. Even 
if we could go beyond the pleadings, we 
could not go further than to determine the 


issue whether the deeds were absolutely , 


void upon the ground thas the widow was 
not authorized to raise any money at all, 


Now, it appears that, with regard to the 
deed now under consideration, a portion of 
the purchase-money was raised for the pur- 
pose of paying Government revenue, a 
portion to pay off a debt incurred for the 
purpose of performing her husband’s shradh, 
a portion to pay off a debt contracted to 
defray the funeral ceremonies of her hus- 
band,—and a portion to pay off a decree 
which had been obtained against her hus- 
band. It appears to me that the widow was 
not commitling waste by selling a portion 
of the estate to raise those sums, and that 
the purchaser was justified in advancing his 
money upon the representalions of the 
widow that she considered it necessary toraise 
those monies by selling, instead of raising 
the monies either upon the security of the 
estate by mortgage or in any other way. 


It is clear that the widow was not bound 
to borrow the money upon her own personal 
security aud to contract a debt which, if 
she should die before she could be able to 
repay it out of the profis of the estate, she 
would probably have no means of paying, 
and thus incur the guilt of the sin of leav- 
ing debts ynpaid, Iam also of opinion that 
the widow was not bound to borrow the 
money by mortgaging the estate, and thus 
necessarily reducing the income to which 
she was entitled during her life-time for the 
maintenance of herself and her daughter, 
for the performance, if she thought neces- 
sary, of pilgrimag ẹ and for other proper 
and necessary relig;ous duties. But, as I 
haws before remarked , it is not necessary to 
decide whether the widow could have raised 
the -money by mortgaging the estate ora 
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part of,it instead of selling. The suit is not | 
brought to set aside the deeds upon putting 
the purchaser in the same position as that 
in which he would have been, if he had ad- 
vanced the money upon a mortgage of the 
estate instead of paying it to the widow as 
the price of his purchase. If the decree of 
the Judge is right, and the deeds are to be 
absolutely set aside, aad the heirs are to be 
entitled to take back the estate from the pur- 
chaser because it has been sold instead of 
being mortgaged, then the reversionary heirs 
are entitled to benefit by-an honest mistake of | 
the widow (for no fraud is imputed to her), 
in considering that it was better to sell than 
to mortgage. 

We think that the decree of the Judge 
must be set aside, and the decree of the 
Lower Court dismissing the suit, must be 
affirmed. The appellant will be entitled to 
the costs of this appeal, and to his costs in 
the Lower Appellate Court. | 


sepnenenansannscennenensnreninnnned 


The 10th January 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear 
Judges. 


A right to repudiate a contract must 
be asserted within reasonable time. 


Case No. 879 of 1867. 
Special Appeal from a decision passed by 
ae Officiating Judge of Nuddea, dated 
the 4th February 1867, affirming . 


decision passed by the Principal Sudder 
Ameen of that District, dated the 14th | 


December 1865. 


Ishan Chunder Mojoomdar and others | 
(Defendants) Appellants, 


VETSUS ° 


Sreekant Nath and others (Plaintiffs) : 
Respondents. : 


Baboo Hem Chunder Banerjee 
for Appellants. 


Baboos Sreenath Doss and Issur Chunder 
Chuckerbutty for Respondents. 

Where a party to a contract seeks release from its 
pligations on the c D 
smother he is entitled to repudiate it, he spe 
assert ‘this right as soon after becoming aware 0 
it as he reasonably can, Long inaction uraccounted efor 
must þe held in equity to be a ratification of the con- 


tract. * 
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Phear, J.—Tux plaintifs {zemindars) sud 
in this action to set aside a putnee pottah ° 
under which the defendants, putueedars, 
have for many yearg been holding “lands of 
the plaintiffs, and to recover possession of 
those lands. The ground upon which the 
plaintiffs claim to be entitled to avoid the 
pottah, is that it was granted during their 
minority by their mother and guardian, and 
for that reason is not binding upon them. 


Rulings. 


It appears as a fact that the plaintiffs, 
after becoming majors, recovered rent from 
the defendants as their putneedars by pro- 


l ceedings taken in the Collectors’s Court 


under Regulation VIII of 1819; and in 
those very proceedings reserved, in words, 
their right to assert that they were not 
bouud by the putnee pottah granted by their 
mother. After this, they allowed the de- 
fendants to remain in undisturbed enjoy- 
ment of the putnee for a period of siw years, 
but without receiving from them any rent. 


Both the Lower Courts have decided in 
favor of the plaintiffs, holding that the 
above-mentioned facts constitute no bar to 
their right to recover, 


It seems tous clear that where a party 
toa contract seeks to get released from its 
obligations, ou the ground that, for some 
reason or another, he is entitled to repudiate 
it, he must assert this right to repudiate as _ 
soon after becoming aware of it as he 
reasonably can. In the case before us, the 
plaintiffs, by their proceedings before the 
Collector, not only compelled the defendants» 
to pay them rent under the pottah in ques- 
tion, but actually disclosed the fact that they 
then kuew they possessed the right to ques- 
tion .the validity, as aguinst themselves, of 
that pottah, yet they forbore to take any 
steps to get rid of the pottah until six years 
afterwards. ‘This long inaction is entirely 
unaccounted for, and in the face of laches of 
this kind, we think the plaintiffs cannot be 
allowed in a Court of equity to say that they 
have not ratified the lease of which they 
have so long, with the full knowledge of the 
facts, permitted the defendants to have enjoy- 
ment. 


The decision of the Lower Appellate Gourt 
is, we think, wrong in this point, and must 


round that, for sonte reason on be reversed. It follows that the plaintiffs’ 
+ 


suitemust be dismissed. - 


AScordingly, we decree this appeal, and 
dismiss the plaintiffs’ suit with costs. 


e 
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tives; nor shall «ve anywise alienate or 
transfer the said lands until we repay your 
money. Such alienation, if made by us, 
will be null and void, to which effect we 
execute this bond,” &c. 

The bond has not been registered, and 
therefore the pleadeg for the defendants 
coutends that it cannot be received in evi- 
dence “under Section 49, Act XX of 1866, 
on the ground that it is oue of the documents 
the registration of which is compulsory un- 
der Section 17 of that Act. 

The question on which I solicit the deti- 
sion of the honorable Court is, whether tha 
bond in dispute is one of the instruments 
defined in Clause 2 Section 17 of the Re- 
gistration Act, and whether or not it can 
“be received in evidence in plaintiff’s suit for 
money, in which a simple money-decree, 
such as will not affect the immoveable pro~ 
perty mentioned in the deed, is sought or 
applied for ? 

Tam of opinion that the land is pledged 
asa mere collateral security, and that the 
bond is, to all other intents and purposes, a 
simple bond for money lent, the registration 
of which is optional under Clause 7 Section 
18 of the Act quoted above. Section 49 of 


Theel ith January 1868. 























Present: 


$ 
The Hon’bJe Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. Hobhouse, 


Judge. 


Bond for money pledging land as 
security — Sections 17 and 18 Act 
XxX of 1866 — Registration — Byl- 


dence. 


Reference to the High Court by Baboo 
Nobin Kissen Paulit, Judge of the Small 
Cause Court at Midnapore. 


Woodoy Chand Jana, Plaintiff, 
VET SUES 


Nitye Mundul and Poresh Mundul, 
Defendants. 

A bond for money, in which land is pledged as a 
mere collateral security, is not one of the instruments 
defined in Clause 2 Section 17 Act XX. 1866 the regis- 
tration of which is compulsory; but is one of which 
the registration is optional under Clause 7 Section 18 of 
that law. 

The reception of such a bond as evidence, though not 
registered, is not barred by Section 49 of the Registra- 
tion Act. 

Case.—PLAINTIFF sues to recover the 
ee incipal and interest, amounting to Rs. 300, 
due on a bond for Rs, 252, in which bond, 
the obligors, after reciting the particulars 
of, and the necessity for, the loan, and sti- 
pulating the period for re-payment, have 
pledged certain rent-paying lands, as secu- 
rity for payment, in the following terms :— 

“As a security for the liquidation of 
this loan, we pledge our ancestral holding 
of 43 beegahs 18 cottahs of lands in the vil- 
lage of Chundeepore in Pergunnah Midna- 
pore. Should we fail to make good our debt, 
your(obligee) shall be at liberty to sue for 
aud recover your money by the sale of the 
said lands, and of other moveable and im- 
moveable property belonging to us. No 
objection shall be preferred to such Sale of 
recovery by ourselves, heirs, or representa- 

e 


ments which affect immoveable property, 
and provides that the property comprised 
in such instruments will not be affected by 
them if they are not registered, But as no 
immoveable property will be affected by the 
personal or money decree sought by the 
plaintiff, who has relinquished whatever 
lien was bestowed on him on the proper ty 
pledged ‘by the bond, I think that this 
"| bond can be admitted in evidence for the 
purposes of the present suit 


The judgment of the High Court was 
delivered as follows by— 


Peacock, C. J.—We are of opinion that 
tħe view taken by the Judge of the Small 
Cqguse Court is correct. 

B 


a 
a : 


the same evidently refers to those instry- 
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, Tho 11th January 1868. 
Present: ¢ 


The Hon'ble Sir Barnes Peacock, Kt., Chief 


Justice, and fhe Hon’ble C. Hobhouse, 
Judge. 


Jurisdiction—DBefinition of the term 


ii place” in Section 19 of the Mutiny | 


Act. 

Reference to the High Court by the Deputy 
Commissioner of Darjeeling and Ex- 
officio Judge of the Small Cause Court 
within the Hill Territory of the District, 

_ dated the 29th July 1867. 


Hosseinee Khidmutgar. 
_¢ i versus 
Lieutenant Dickinson. 


a 
Case.— Whether Section 99 of the Mutiny Act not- 
withstanding, the defendants in certain cases, residents 
Of Sinchal and Jullapahar, who are ordinary persons 
amenable to that Act are, or aro not, within the juris- 
diction of the Deputy Commissioner of Darjeeling as 


ex-officio Judge of the Small Cause Court within the, 


Hill Territory of the District. 
HELD, that the defendants are not amenable to the 
jurisdiction of the Small Cause Court, 


Hewp.alsn, that the word “ place” in Section 99 of the l 


Mutiny Act is not nsed in the limited sense supposed by 
the Judge of-the Smal! Cause Court (who held that ‘a 
place must have limits; and referred to Webster's defini- 
tion "a fortified town or posl, a fortress, a fort”) and that 
Sinchal and Jullapahar.are places in India beyond the 
jurisdiction of the Small Cause Court in Calcutta, and 


that the actions were cognizable only by a Military | 


Court of Requests. 


Case.—~T ux jurisdiction of this Court has | 


been laid down by Government to extend to 
the ordinary jurisdiction of the Deputy 
Commissioner in the JIill Tracts of Darjeel- 
ing, but exclusive of the Terai and Dalim- 
kote sub-division, vide Calcutta Gazette of 
"the 8th May 1867, page 884, and I beg 
leave to submit for the orders of the High 
Court whether, Section 99 of the Mutiny Act 
notwithstanding, the defendants in the cases 
noted in the margin,* who are ordinary 
persons amenable 
to the Mutiny Act, 
are within the jurig- 
diction of this 
Court, or not. 
Tam of .opinion 
that they are with- 
in the jurisdiction 
of this Court, the 
99th Section of the 


* No. 34, Hosseinee Khed- 
mutgar, 
VErsSUs 
Lieutenant Dickinson. 
No. 66, Nuseeroodeen 


VErses 
Khoda Buksh & Mahomed 
Kh 


an. 
No. 67, Pow vs. Ditto. 
Wo. 70, Moshabar Moodee 
vs. Ditto. 
No. 7i, Chimniwala vs. 
Ditto. 


No. 72, Dhummo Sirdar Mutiny Act not- 
os, Ditto. withstanding, and 
No, 83, Mohomed Khan my reasons for liold- 


versus 
Pejo and Pow. 
Messrs. Doyle and Co., 
versus 
Captain Dobbin, 


ing this opinion, 


The 99th Section 
of the Mutiny Ast 
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commences with these’ words -e In all places 

in India, where any body of Her Majesty’s 

Force may be serving ;” &c., and further on 
| it is laid down tht ‘all personal actions 
| against officers, &c., shall be cognizable be- 
i fore a Court of Requests, and not elsewhere, 
provided the value in question shall not 
exceed rupees 400, and that the defendant 
was a person of the above description when 
the causes of action arose.” 


To make a case cognizable by a Mutiny 
Court of Requests, the defendant must be 
of a certain class serving with a body of 
troops in a certain place. A place must 
have limits. On referring to one of the 
best Dictionaries (Webster) I find that in 
‘* Military affairs’ a place means “a forti- 
fied town or post ; a fortress ; a fort.” 


I presume that where there are no limits, 
the provisions of Section 99 are not appli- 
cable, and therefore do not bar the jurisdic- 
tion of a Small Cause Court over officers 
and others serving witha body of troops. 


The defendants in the first six cases quot- 
ed are residents of Siuchal, and at the time 
the cause of action arose were attached to 
a Wing of Her Majesty’s 58th Foot equi- 
valent to halfa Battalion. The boundaries 
of Siuchal have never been laid down in 
the manner contemplated by Section 5 of 
| Regulation XX of 1810. 
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| The remaining defendant at the time the 

! causes of action arose was resident of Julla- 

| pahar and was attached to the Convalescent 

| Depdt, a detachment of troops of strength 

ı less than half a Battation. Jullapahar ha$™==m» 
no known limits, i 


I am, accordingly, of opinion that the whole 
of the defendants, who, at the time the 
, causes of action arose, were attached to 
troops serving in India but in no particular 
place, are liable to the jurisdiction of the 
Small Cause Court of Darjeeling. 


The judgment of the High Court was 
delivered as follows by— 


et 





Peacock, C. J.—It appears to us that the 
defendants are not amenable to the jurisdiction 
‘of the Small Cause Court, We think that 
' the word ‘ place” in Section 99 of the Mutiny 
Act is not used in the limited sense in whick it 

| has been construed by the Judge of the Small 
| Cause Court. We are of opinion that Sin- 
ehal and Jullapahar are places in India be- 
youd the jurisdiction- of the Small Cause 


are as follows :-— e| Court gin Calcutta, and that as a body of 


Her Mujesty’s forces was serving in each of 
i those places, the actions were cognizable only 
` 6 
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es 
e by a Military Qourt of Requests under the 


Section above quoted. 


We presume that the causes of action 
did not excged 400 rupees, 





The llth January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Honble C. Hobhouse, 
Judge. 


Limitation—Suit to recover Pleaders’ 
fees—Section 5 Regulation KX. 
1812—Clause 9 Section 1 Act XIV. 
1859. 


Reference to the High Court by Mr. W. 
WWV. Linton, Additional Principal Sudder 
Ameen of Dacea, 


Rash Mohun Goswamy, guardian of Kissory 
Mohun Roy, minor, (one of the Defendants) 
` Appellant, 


Versus 


Issur Chunder Mookerjee (Plaintiff) Shosan- 
ko Mohun Roy and Lolit Mohun Roy 
(Defendants) Respondents. 


` A suit broughtto recover fees due to plaintiff as pleader 
in three suits, was held to be barred by limitation as in- 
stituted after 3 years, that being the period of limitation 
in one case in which the defendants had agreed to pay 
the fees according to law, such agreement being an 

ligation for the payment of money within the meaning 
of Section 5 Regulation XX of 1812, and that being also 
the limitation applicable, under Clause 9 Section 1 Act 
XIV of 1859, in the other cases in which there was no 
written engagement to” pay the fees. 


Case.—THIS suit was instituted by the 
plaintiff to recover from the defendants the 
sum of Rs. 71-4-6, due to him for fees as 
a pleader in three several suits wherein he 
was engaged by the defendants in the de- 
fence thereof, and Rs. 34-9-6 for interest due 
on the said sum of Rs. 71-4-6, making a 
total of Rs. 108-14. The plaintiff obtained 
a decree in the Lower Court for the full 
amount of his claim. 


One of the defendants, Rash Mohon 
Gossamy, guardian of Kissory Mohun Roy, a 
minor, appeals to this Court on the following 
grounds, viz :— 


‘(1.) The decision of the Lower Court 
should be reversed as the claim of the Haint- 
iff has been barred by the law and pre- 


cedents in foyce. 
* F 
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(2.) The Lower Court holds that spfficicnt 
time was given to adduce proofs. This was 
not the case, for the suit was iustituted on 
the 25th of August, and was disposed of on 
the 3rd of October. 


(3.) We were served with a summons a 
little before the case was disposed of ; we 
could not, therefore, bring forward suffeiont 
proofs to prove our allegation. ‘The Lower 
Court was wrong in not giving us tine to 
enable us to bring forward our proofs al- 
though we prayed for it. 


(4.) It was illegal for the Lower Court to 
shift the onus probandi on the defendants, as 
also to give a decree for interest. 


On the hearing of the appeal, the appel- 
lant’s pleader, abandoning his other groundse 
of appeal, urged the two following :— 


(1.) That the plaintiff’s claim was barred . 
by limitation. 

(2.) That the Lower Court was wrong in 
allowing interest ou the sum due to plaintiff 
as his fees, 


The three vakalutnamahs (the subject 
matter of this suit) have not been filed as 
exhibits in this suit; neither has the Lower 
Court raised theissue whether the defend- 
ants executed the vakalutnamals or not, nor 
has any evidence as to the execution of the 
vakalutnamahs been taken by the Lower 
Court. The defendants appeared and put 
in their written statement wherein they 
pleaded as follows :— 


(1). The plaintiffs claim ought to be 
dismissed inasmuch as this suit was uot 
instituted within three years. À 


(2). Payment. 


(3). As we agreed to pay no interest the 
plaintif cannot get a decree for the same. 


The appellant’s pleader admitted the 
execution of the vakalutnamahs by appel- 
lant. 


I am of opinion that the plaintiffs suit is 
not barred by the Statute of Limitation. 
Clause 9.Section 1 of Act XIV of 1859 
enacts as follows :— 


“To suits to recover money lent on 
interest or for breach of any contract,—the 
period of three years from the time when 
the debt became due or when the breach of 
contract in respect of which the suit is 
brought first took place, unless there is a 
written engagement to pay the money lent 
of interest or a contract in wriling signed 
by the party to be bound thereby or by hig 
duly authorized agent.” 
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Clause 10 Section 1 of the shove-men- 
tioned “Act enactsas follows: “To suits 
brought to recover money lent on interest or 
for the breach, of any contract in cases in 
which there is a written engagement or 
contract, and in which such engagement or 
contract could have been registered by virtue 
of any law or regulation in force at the 
` time and place of tha execution thereof, the 
period of three years from the time when 
the debt became due or the breach of con- 
tract in respect of which the action is 
brought first took place, unless such engage- 
mentor contract shall have been registered 
within six months from the date thereof.” 


From the Clauses of Section 1 of the 
above mentioned Act, it appears that the 
period of limitation is three years, if there 
is no written contract, or if there is a written 
contract not registered within six months 
from the date thereof, 


Now, the question arises, could the con- 
tracts, which are admitted by the appellant’s 
pleader to be executed by appellant, be re- 
gistered or not? I am not aware of any 
law or regulation in force at the time 
of the execution of the vakalutnamohs, 
which could have enabled the plisinatiff to 
register them. I have carefully looked 
through the Acts and Regulations, and can 
find no Regulation or Act by which documents 
of this description could be registered. 


Regulation XX of 1812, Section 5, Clause 
1, enacts as follows :— 


t“ The person holding the office of Regis- 
ter of Deeds is likewise hereby authorized 
and required, from and after the frst of 
of January 1813, to register bonds, promis- 
sory notes, and generally all obligations for 
the payment of money. Provided, however, 
that such register shall only be made on the 
application in person or by the representa- 
tiveof the party by whom tho said bonds, 
promissory notes, or other obligations, may 
have been executed.” 


By the above Regulation, the Register of 
Deeds could not register documents such as 
these are. 
tered, the limitation of three years would ap- 
ply, as they could not be registered. Clause 
16, Section 1, is applicable te them, and the 
period of limitation is six years from the 
time when the cause of action nroses 


Two suits in which the plaintiff was en- 
gaged for the defence were decided on thè 
19th of July 1862. 
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The third onein Which thee plaintiff was + 


If the documents could be regis- | 


also engaged for the defence, was decided on 
the 28rd of June 1863, and the cause of action 
arose when the dedision in those suits were 


passed, vide the decisions of the High Court 
in the following cases :— 

Dwarknaatir Moitro vs. T. J. Renny, vol. 
5, Weekly Reporter, page 1, Small Cause 
Court references, 

Kassee Nauth Roy Chowdree vs. Issur 
Chunder Mookerjee, Weekly Reporter, vol. 
5, page 297, Civil Rulings, 

I have sent for and inspected three vaka- 
Jutnamahs, and find they do not make any pro- 
vision for the payment of interest. The 
Lower Court was, therefore, wrong to allow 
interest when the documents are silent, as 
to the payment of it. 

The appeal is dismissed with costs on the. 
first ground of appeal, and the judgment 
of the Lower Court reversed on the second 
ground of appeal, with costs in proportion. 

I have dismissed this appeal contingent 
upon the opinion of the Hon’ble the Judges 
of the High Court on the point of limitation, 


The judgment of the High Court was 
delivered as follows by 


Peacock, C: J.—We are of opinion thag 


the suit was barred by limitation as regards 
the fees in all of the three cases. In 
the vakalutnamah of the 25th of Bysack 
1270, the defendants agreed to pay the fees ac- 
cording to law. That was an obligation for 
the payment of money, and might have been 
registered under Section 5, Regulation XX of 
1812. Consequently, three years was the 
period of limitation. The two other vaka- 
lutnamahs contained no contract onthe part of 
the defendants to pay the fees, and consequent- 
ly there was no written engagements to pay 
them. ‘The suit as regards the fees due for 
business done under those vakalutnamahs 
come under the rule laid down in Clause 9, 
Section 1 of Act XIV of 1859; and the 
period of limitation is also three years. 


° ° 
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. Thed3th Januůry 1868. 
Present : 


* è 
The Hon’ble,G. Loch and A. G. Macpher- 
BOn, Judges. 


High Court’s Appellate Jurisdiction— 
Act VIII. 1859, and Section ll Act 


KILI. 1861 — Section 15 Letters. 


Patent, 
Case No. 49 of 1867. 


„Application for Review of judgment passed 
by the Hon’ble Justices Œ. Loch and A. G. 
Macpherson, on the 29th May 1867, in 
Miscellaneous Appeal No. 402 of 1866. 


Gobind Nath Sandyal and others 
(Appellants) Petitioners, 


VETSUS 


Ramcoomar Ghose (Respondent) Opposite 
Party. 


Baboos Onookool Chunder Mookerjee and 
_Mohinee Mohun Roy for Petitioners. 


Boboo Romesh Ohunder Mitter for Opposite 
Party. i 


oats High Court cannot admit an appeal which Act 
VIII of 1859 and Section 11 Act XXIII of 1861 do not 
allow. Section 15 of the Charter does not apply to the 
question, 


Loch, J—We think this application for 
review must be admitted, for we find that 
Ramcoomar Ghose, who was the appellant 
before us, was no party to the suit between 
the Sandyals and Bhuttacharjees, and it was 
in execution of the decree obtained by 
the Sandyals in that suit that the order ap- 
pealed against was passed. It is urged by 
the. opposite party that under Section 15 
of the Charter Act, this Court had power to 
interfere ; but we do not think that law appli- 
cable to the case now before us, which is 
simply: whether this Court could admit an 
appeal which the law (Act VIIL of 1859 and 
Section 11 of Act XXIII of 1861), does not 
allow. We think it could not. We, therefore, 
reverse the order passed by us on 29th May 
1867, and dismiss the appeal with costs. 


e e 
* r. 


THE WEEKLY REPORTER. 


Rulings, / 115 


meem, 





The 13th January 1868. 


. 
Preseni ? 


The Hon'ble H. V. Bayley and W. Markby, 
Judges. 


Partition—Compensation claimed by 
trespasser. ° 


4 
Gase No. 979 of 1867. 


Special Appeal from a decision passed by 
Baboo Jugobundhoo Banerjee, Princi- 
pal Sudder Ameen of Nuddea, dated the 
5th February 1867, affirming a decision 
passed by the Moonsiff of Suntipore, 
dated the 26th September 1866. 


Mudhoo Soodun Chatterjee (Defendant) 
Appellant, 


VETSUS 


Juddooputty Chuckerbutty (Plaintiff) 
Respondent. 


Baboos Gopal Lal Mitter and Anund 
Chunder Ghossal for Appellant. 


Baboo Chunder Madhub Ghose 
for Respondent. 


Where plaintiff sued for certain land in dispute as his 
own, and the Lower Court found that it was his share, 
and that defendant held his separately, no further formal 
partition was held to be necessary. 


Equitable compensation was held not to be due to a 
defendant who had trespassed and buiit a wall on plaint- 
iff s land, 

¢ 
Bayley, J.—Twe grounds taken in this 
special appeal, are, that under the precedent, 
Full Bench, Volume VI, Weekly Reporter, 
page 228, the special appellant should have 
equitable compensation for the wall he built ; 
2nd, that there was no formal partition, 


Plaintiff sued for the laud in dispute as his 
owns on which defendant had trespassed and 
built a wall. Defendant claimed the land 
as his jointly with plaintiff. 

The Lower Courts on evidence found that 
the land was in plaintifs own share, and 
that the defendant held his separately. This 
was 6 finding of fact on which no special ap- 
peal can lie, and no further formal partition 
is necessary. 


As to eyuitable compensation being due 
to special appellant under the precedent 
cital, we think that it does not apply, be- 
cause if contemplates the case of an admitred 
sale.ay a vendor iu possession ; whereas here 
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is a disputed title and disputed possession, 
and here the party is found to have no title 
at all and to have held as such, 2. e., asa | 
mere trespassef, and not with such claim of 
title as in the case cited. 





The special appellant wished to add a 
plea, not in the petition, of the finding be- 
ing against evidenca but we thought ample 
time had been given for this being considered į 
and certified in the petition of special 
appeal. 


In this view, we dismiss this special ap- |! 
peal with costs. 


The 14th January 1868, 
Present: 


The Howble H. V. Bayley and J. B. Phear, 
Judges. 


Foreclosure—The term “application” 
in Section 7, Regulation XVII. 
1806—The term “notification” in 
Section 8—Issue by Court defined. 


Case No. 906 of 1867. 


Special Appeal from a derision passed by 
Baboo Kedarnath Banerjee, Second Prin- 
cipal Sudder Ameen of Hooghly, dated 
the 12th March 1867, reversing a decision 
passed by the Sudder Ameen of that | 
District, dated the 27th November 1866. 


Suroop Chunder Nag (one of the Defendants) 
Appellants, 


versus 
Bonomalee Pundit (Plaintiff) Respondent. 
Baboo Luchhee Churn Bose for Appellant. 
Baboo Romanath Bose for Respondent. 
A‘mortgagee’s “application” for Tractoare, as tite 
term is used in Section 7, Regulation XVIL, 1806, mgans 


the whole transaction contemplated in Section 8, ending 
with the notification to the mortgagor; thus the, year 
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of grace for payment ant the yearenecessary for com- 
pletion of foreclosure, commence to run from the date 
of the notification, 

By the “date of the*notification” is meant not the 
date on which it is served on the moftgagor, nor the 
date on which the Perwannah, or document of notifica- 
tion, is signed and sealed; but the date of its issue by 
the Court. j : 

Heup also, that such Perwannah is-first issued when 
itis handed to the peon for delivery.. 


Phear, J.—In_ this case, the plaintiff has 
obtained from the Lower Appellate Court 
a decree for possession of two plots of laud 
on the ground that he is mortgagee and has. 
effected due foreclosure according to the 
Regulations. 


The mortgagor, special appellant, objects 
to this decree so far as as it affects one of 
the plots, contending that he. had made a 
required deposit of the mortgage money 
within the year of grace prescribed by 
Regulation XVII of 1806, and was, there- 
fore, entitled to redeem. 


As to this matter, the material facts seem 
to be, that a properly executed Perwannah 
according to the provisions of Section 8, 
was delivered to the Nazir of the Court on 
the 5th August 1864; that the peon’s fees 
were deposited on the same day; that on 
the 23rd of August 1864, the Nazir made 
over the Perwannaoh to his peon for service ; 
and lastly, that the mortgagor deposited the 
money in Court on the 17th August 1865. 


The 7th Section of Regulation XVII ‘dm 
1806 runs thus =“ In addition to the pro~ 
‘visions made in the Provinces of Bengal, 
‘Behar, Orissa, and Benares, by Regulation 


Ie J, 1798, and in the ceded and conquered 


“provinces by Regulation AXXIV. 1803, 
‘for the redemption of mortgages and con- 
“ditional sales of land under deeds of bye- 
“‘ bil-wuffa, ecut-kobalah, or any similar 
“designation, ‘it is hereby provided that 
“when the mortgagee may have obtained 
possession of the land on execution of the: 
“mortgage deed, or at any time before a final 
“foreclosure of the mortgage, the payment, 
‘Cor established tender of the sum lent under 
“any such deed of mortgage and conditional 
“sale, or of the balance due, if any part of 
‘the principal amount shall have been dis- 
“charged, or when the mortgagee may not 
“have been put in possession of the mort- 
“ gaged property, the payment or established 
“tender of the principal sum lent, with any 
“interest due thereupon, shall entitle the 
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=‘ mortgagor antowner of such property, or 


“his legal representative, to the redemption 
“of his property, before, the mortgage is 
“finally foreclosed in the manner provided 
“for by the’ following Section, that is to 
“say, at any time within one year, (Bengal, 
“ Fussily, or Willaity, according to the era 
“current where the mortgage may tnke 
“ piace) from and after the application of 
‘tthe mortgagee to the Zillah or city Court 
“of Dewanny Adawlut for foreclosing the 
‘“ mortgage, and rendering the sale con- 
“ olusive in conformity with Section 8 of 
“this Regulation, provided that such pay- 
‘t ment or tender be clearly proved to have 
“been made to the lender and mortgagee, 
“or his legal representative, or that the 
“amount due be deposited within the time 
“ above specified in the Dewanny Adawlut 
“of the Zillah, or city, in which the mort- 
* gaged property may be situated, as allowe 
“ for the security of the borrower and mort- 
“ wagor in such cases. by Seetion 2, Regu- 
“lation I. 1798, and Section 12, Regula- 
‘tion XXXIV. 1803, ‘the whole of the 
“ provisions contained in which Sections, as 
“applied therein to the stipulated period of 
“ redemption, are declared to be equally 
“applicable to the extended period of one 
“year, granted for an equitable right of 
“redemption by this Regulation.” 

I take this to mean that the mortgagor 
shall, before the mortgage is foreclosed, in 
the manner provided by the 8th Section, be 
entitled to the redemption of his property if 
(among other things) the amount due be 
aeMsited by him in the zillah Court within 
one year (according to the era current where 
the mortgage may take place) from and after 
the application of the mortgagee to the zillah 
Court for foreclosure in conformity with that 
8ih Section. l 

But the 8th Section, after prescribing the 
mode iu which the mortgagee should make 
his application for foreclosure, provides that 
the Judge “on receiving such written 
“ application, shall cause the mortgagor or 
“í his legal representative to be furnished as 
“ soon as possible with a copy of it, and shall 
“at the same time zotify to him by a Per- 
“ wannab under his seal and official signature, 
“‘that<f he shall not redeem the property 
“ mortgaged in the manner provided for by 
“the 7th Section, within one year from the 
“date of the notification, the mortgage will 
“ be finally foreclosed, and the conditional sale 
will become conclusive.’’ œ 

The language of these Sections is some- 
what inexact, | According to the lasé of 
t 


‘him of the year of grace. 


them, it would appear that the mortgage 
becomes foreclosed only on the lapse of one 
year from the date of the notification to the 
mortgagor, which is to be made as soon as 
possible after the mortgagee’s application 
for foreclosure; and the first entitles the 
mortgagor to redemption at any time before 
the mortgage is thus foreclosed, provided he 
deposits the money within one year from 
the mortgagee’s application. Consequently, 
if the words be construed literally, the in- 
terval of one year which must elapse before 
the mortgage becomes foreclosed, is not 
necessarily coincident with the year of 
grace within which the deposit is to be 
made, 


At the same time, it is pretty clear that 
the Legislature intended to give the mort- 
gagor the opportunity to redeem so long as 


q| the mortgage remained unforeclosed ; and 


accordingly it has beeu uniformly held that 


| the mortgagee’s ‘‘ application” in the 7th 
| Section means the whole transaction cou- 
templated ia Section 8, ending with the no- 


tification to the mortgagor. Thus, the year 
of grace for payment, and the year neces- 


sary for completion of foreclosure, com- 


mence to run irom the date of the znotifica- 


tion. 


This conclusion still leaves it open 
to question whether by ‘date of the noti- 


| fication’? is meant the date when the Per- 


wannah, or document of notification, is 
issued by the Court, or the date when it is 
served on the mortgagor. Were the matter 
res integra, we should certainly have been 
inclined to the view that the Legislature 
intended the time to run from the service of 
the notice on the mortgagor. The whole 
Regulation was passed for the benefit of 
mortgagors, and with the special purpose 
of securing to them a period of grace after 
the mortgagee’s announcement of his inten- 
tion to foreclose, within which they might 
take the necessary steps to avert the forc- 
closure. This consideration alone would 
lead to the-supposition, that the point of 
time, when zotice of the intended foreclo- 
sure was given to the mortgagor, rather 
than one antecedent thereto, would be fixed 
as the starting point of the running against 
And the words 
actually used by the Legislature in Section 
Sappear to confirm this supposition, for the 
Judge is there directed “ zo notify” to the 
morfgagor by a particular instrument that 
the mortgage will be foreclosed, if he does 
not redeem withina year, and then the date 
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of “ the notification’ and not ‘that of the 
instrument by which itis *to be made, is re- 
ferred to as the commencement of that year. 


It is difficult fo escape the conviction that | 
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{resent : 


the word “ notification,” as here used, meant: The Hon’ble Sir Barnes Peacock, Kz., Chief 


the act of making known to the mortgagor. | 


However, a series of decisions, long acquiesce- 


ed fn (by ourselves reluctantly in a for- 


mer case) has determined that “ date of no- 
tification” has reference to the making of 
the Perwannah by the Judge, and not to its 
service on the mortgagor. 


Justice, and the Hon’ble C. Hobhouse, 
Judge. 


Sale, in execution, of moveable pro- 


perty not the debtor’s—Suit for re- 
Storation or damages—Sections 251 
and 252 Act VIII of 1859, 


It has also been held (Sudder Dewanny | Reference to the High Court under Section 


Adawlut reports for 1858, pp. 627, 1477) that | 


it doesnot mean.the date of the document itself, 
viz., the date of its being signed and sealed, 
but the date of its issue by the Court. This 
ruling, it must be said, finds but little count- 
enance in any thing which appears in Regula- 
tion XVII, and perhaps is not‘always capable 


of being easily applied. We understand it in į 


effect tolay down that no time’should he 
counted against the mortgagor during which 
the Perwannah, although itmay be complete 


in all respects, is lying idle in the serishtah of | 


the Court, and that whatever might be the ne- 
tual date when the Court put its hand to 
the document, still it is not to be treated ns a 








28, Act XXIII of 1861, by Mr. H. T. 
Prinsep, Officiating Judge of Moorshe- 
dabad. 


-Mohanund Holdar (Defendant) Appellant, 


VETSUS 
Akial Mehaldar (Plaintiff) Respondent. 


The sale of moveable property belonging to one man, 
under an execution of a decree against another, is not 
a mere irregularity within the meaning of Section 252, 
Act VITI of 1859. 


When such sale becomes absolute under Section 251, 
it transfers only the rights and interests of the debtor; 
and the owner of the property so sold is entitled to 
sue either for the restoration of the same specifically, or 
for damages. If be makes an alternative claim, it is 
in the option of the Court to award him either, accord- 
ing to its own view of the justice of the case, - 


Case.—Tue plaintiff in this ease sued for 


notification within Section 8 until it has | recovery of a boat or for its value which he 


become an active order of Court. 
willing toconcur in this view, considering as 


‘one Akial Mehaldar. 


We are i alleged to be his, and to have been wrong- 


fully sold in execution of a decree against 
On its attachme 


we do, that the “ notification” intended by | and previous to its sale, plaintiff unsuccess- 


the Legislature is not made until even a later | 


period. 
Turning now to the facts of the present 
ease, we are of opinion that the Perwannah 
was not isswed as long as the Nazir kept 
it in his desk, and that it was ia fact first 
issued when, on the 23rd August 1864, it 
wos handed to the peon for delivery. It 
follows, that the deposit of the mortgagor 
was made in time, and t at the Lower 
Appellate Court was wrong in decreeing 
foreclosure. This special appeal is there- 
fore allowed, and so much of the judgment 
of the Lower Appellate Court as it appeals 
against, is reversed with costs. 
Bayley, J.—I concur. ' 


fully claimed the boat. 

The Moonsif has found that the boat 
was plaintiffs; but acting under the late 
Officiating Judge’s judgment in a previous 
case noted in the mar- 


Mohamud Biswas ; 
Appellants gin, he has held that 
ae sien - be cannot order re- 
oodur a, Res- ; 
pondent. storation of the boat, as 


a sale of moveable pro- 
perty cannot be set aside. He has, accord- 
ingly, given a decree for the money value of 
the boat. 


The defendant has appealed. - 


After hearing the pleaders for both 
parties and the evidence in the case, I agree 
with the Moonsiff that the plaintiff has 
proved that the boat was his, and not that of 
thejudgment-debtor, and that, therefore, it 
has been improperly sold as the property of 
the debtor. As, however, I have doubts as 

: ° 
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eto the correcimess of tife law laid down by: boat is proved to be his, is entitled to re- 
Mr. Molony, and which has been acted on! cover either thesboat or the value of it in 
by the Moonsiff, that sales of moveable pro-; damages. The boat was sold under Section 
perty cannot bereversed under Section 28, 249, Act VUE of 1859. But under that 
Act XXIII 8f 1861, I submit this point for , Section only the rights and interests of the 
the decision of the High Court. My own jadgment-debtor were sold. By Section 
opinion is that when property, even if it be’ 251 of the same Act, it was enacted that, 
moveable, is sold in execution ofa decree,'on payment of the purchase-money, dhe 
ifa third party can establish his right to! officer holding the sale shall grant a receipt 
the sane, he is entitled to recover it; and | for the same, and the sale shall become abso- 
that itis only on account of irregularity in: lute. But as the sala was ouly of the 
the sale proceedings, that a snle of moveable rights and interests of the debtor, when the. 
property cannot be set aside, (Section 252). | sale became absolufe it transferred only the 
When moveable property belonging to A | rights aud interests of the debtor. By See- 
is attached aud sold as that of £,an “irre- tion 252 itis enacted, that no irregularity 
gularity” in the sale does not take place. |in a sale of moveable property under an, ` 
By this term, I understaud any omission į execution shall vitiate the sale; but any 
to comply with the formalities prescribed by | person who may sustain any injury by rea- 





es 





law, in bringing the property to sale. 


son of such irregularity may recover dam- 


The prayer in the alternative made by ! ages by a suit iu Court. 


the plaintiff is, I apprehend, not irregular, | 


(see page 153, Macpherson’s Civil Pro- 
cedure); but as the plaintiff claims the 
boat or its value, I submit, as a second point, 
whether the Moonsiff was not bound to re- 
store the boat, supposing, of course, that the 
opinion of the Court on the firet point sub- 
mitted is in the affirmative. I would add 
that, as the boat is now in use by the pur- 
chaser, there would be no difficulty in re- 
storing it. In my opinion, the Moousiff was 
bound to order the restoration of the boat ; 
he could give a decree for 


restore it. 
alho points, therefore, submitted are— 


Ist.—-If moveable property proved to 
belong to A be sold in execution of a de- 
cree against B, can the sale be set aside on 
the suit of A? 


Qnd.—If such a sale can be set aside, and 
the prayer of A is that the moveable pro- 
perty so sold be restored to him or its 
value, if it is possible to restore the pro- 
perty, is not the Court bound to do so ? 


We are of opinion that the sale of the 
moveable property belonging to one man, 
under an execution of a decree against an- 
other, is not a mere irregularity within the 
menniug of that Section. In this respect 
we take the same view as the Judge who 
referred the case. 


The Moonsiif, from whom the appeal 
went to the Judge, treated the sale of the 
plaintiffs boat as an irregularity, and held 
that, as it did not vitiate the sale under Sec- 
tion 252, the plaintiff could not recover the 


or us equivalent | boat, but could only recover the value of it 
only in the event of its being impossible to | 


in damages. But we think that Section 252 
had no application whatever to the case. 


The Judge seems to think that, as thea 
plaintiff made an alternative claim to the 


; boat or to the value of it in damages, the 


Moonsiff was bound to give him a decree 
for the boat. But the plaintiff was entitled 
to sue either for the restoration of the boat 
specifically, or for damnges ; and notwith- 
standing it is found by the Judge that tho 


| boat is in existence and in constant use by 


the defendant, we are of opinion that, as 
the plaintiff asked either for the boat or for 


The judgment of the High Court was , damages, it-was in the option of the Court 


delivered as follows by— 


Peacock, C. J.—The plaintiff sued to re- 
coveren boat which belonged to him and 
which had been seized in execution and 
sold under decree. He made an alternative 
claim either to the boat or to the value 
thereof in damages. 
is submitted for our opinion by the Judge 
under Section 28 Act XXIII of 1861 is, 
‘whether the plaintiff, assuming that the 

` 


The question which | 





to award him either, accordihg to its own 
view of the justice of the case. 


Under thse circumstances, we are of 
opinion that the Judge, on appeal, may, if 
he thinks fit, award to the plaintiff the boat 
specifically; or, if the damages assessed by 
ite Moonsiff are reasonable, he can let the 
decwee stand for the damages, or he may 
alter the amount to such a sum as he may 


conskler to be reasonable, 


G 


` 


120% Civil 

If the Judge awards the boat specifically, 
he will probably think i¢ right to award 
alternative damages under Section 200, in 
ease the boat 8e not restored. 





The 14th January 1868. 


è 
Present : 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges, 


Omitting mention of evidence no er- 
ror in law— Possession — Evidence 
of title. 


Case No. 911 of 1867. 


Special Appeal from a decision passed by 
Mr. A. E. Russell, Ofictating Addition- 
al Judge of Hooghly, dated the 25th 
January 1867, affirming a decision pass- 
ed by Ur. A. Davidson, ‘2nd Principal 
Sudder Ameen of that District, dated the 
16th January 1866. 


Puranchunder Mookerjee (Defendant) 
Appellant, 


verSus 


Protap Narain Paul (Plaintiff) 
Respondent. 


Baboos Hem Chunder Banerjee and 
Bycuntnath Paul for Appellant. 


Baboos Unnodpershad Banerjee and 
Laruchnauth Sein for Respoudeut, 


Where the record of a case under Act IV of 1840 had 
been filed as evideuce of possession, it was held that it 
was no error of law on the part of the Lower Appellate 
Court net specifically to mention and dwell upon the 
fact contained in that record. 


Possession need not be long in order to bo some 
evidence of title. 


Bayley, J—In~ this case, plaintiff sued 
for possession on the allegation of previous 
possession and dispossession, JIo also sued 
for rents as wassilat. : 


Defendant denies that plaintiff ever held 
the lands in. suit at all, or was dispossessed, 
and pleads limitation. 


The first Court did not apparently try 
the plea of limitation specifically as a sepat- 
ate one in bar; but on the whole evidence 
found clearly as a fact that the land in 
dispute was plaintiff’s land ; and his “wight 
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| and title to the ‘disputed yur fully ande 
satisfactorily proven.” 


In appeal, the sLower Appeallnte Court 
affirmed this decision. It fopud “on the 
whole of the evidence,” to use its own words, 
the allegation of plaintiff as to dispossession, 
as stated in the plaint, proved. 


The special appeal of defendant is on the 
srounds— 
1s¢t.—That-the plea of limitation has not 
been considered in connection with a record 
of a case under Act IV of 1840, in which 
it was found. that a certain embankment 
: was in the possession of defendant, and that 
| in consequence of that, defendant was enti- 
tled to possession, 


| 2nd.— That the lowazima papers admitted 
by the Lower Appellate Court cannot shew 
the fact of the land being in plaintiff’s estate, 


8rd.—That plaintiffs possession is not duly’ 
proved, 


| We have heard Counsel most fully in this 
case; and we are clearly of opinion that 
there is no reason whatever io interfere in . 
special appeal with the decisions of the Courts 
below. 


“On the whole evidence” (not only on 


! the lowazima papers) does the Lower Ap- 


| pellate Court find as a fact plaintiff's pos- 
session aud dispossession as alleged in his 
plaint. 


Further, itis to be judicially presumed 
that by the above expression, any and all 
evidence adduced by special appellant Wm» 
fully considered. Nor do we think there 
is any error in law in the Lower Appellate 
Court not specifically mentioning and dwell- 
ing upon the fact in the Act IV record, 
that a certain embankment was at that time 
(1852) in possession of defendant. The 
plaintiff's possesssion found by the Lower 
Appellate Court was some evidence of title, 
(vide Marshall’s High Court Reports, page 
77, line 6 from top). The defendant brought 
no deed of title to rebut that evidence. It 
cannot be properly said that when there is 
some evidence of title from possession shewn 
by plaintiff, and defendant shews none of 
title to rebut it, plaintiff does not preve his 
tile at all. The case cited from page 370, 
Volume VIII, Weekly Reporter, is one quite 
different from this. There, the evidence 
adduced by plaintiff shewed a bad title. 
Thjs is not so here. In the case, page 3383, 
Volume VII, Weekly Reporter, one of 
mortgage, possession was required to be look. 

A 
t e 


d 
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ed to because é long Mssession would be 
at least sufficient to raise a presumption of 
title.’ But it does not say that no posses- 
sion save“ long” possessfon would raise that 
presumptioir. 

On the whole, we see no reason whatever 
to interfere in special appeal, and we dismiss 
this appeal with costs accordingly. 


The 14th January 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, | 
Judges, 


Cause of action—Damages. 
Case No. 112 of 1867. 


Regular Appeal from a decision passed 
by Mr. S. DaCosta, Principal Sudder 
Ameen of Manbhoom, dated the 6th 
February 1867, 


Rajah Nil Monee Singh Deo Bahadoor 
(Defendant) Appellant, 


VEFSUS 


Issur Chunder Ghossal (Plaintiff) 
Respondent. 


Baeboos Onookool Chunder Mookerjee, 
Bama Churn Banerjee, and Tarucknath 


Ein for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Respondent. 


Where plaintiff had, in a former suit to recover 
a part of the consideration-money and the excess 
rents paid by him on a putnee settlement, which de- 
fendant had induced him to take on a false represent- 
ation regarding the lots included in it, obtained con- 
sequential damages, 1t was hell that he could not 


succeed in a second suit to get back so-called excess | 


of rent paid by him in terms of the putnee pottah 
since the institution of the first suit. 


When once the cause of action is matured, the | 


subsequent occurrence of further damage after or be- 
fore adjudication of the original matter, does not origin- 
ate a fresh cause of suit. 


Phear, J.—Tuis is the second of two 
suits brought by the present plaintiif 
against the present defendant. In the first 
suit, the plaintiff complained that the de- 
fendant had induced him to take a putnee 
talook settlement at a certain yearly xent 
on fraudulent and false representations as to 
mouzuhs and lands alleged to be contgined 
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in the lots settled, but which the plaintiff 
asserted he has» since discovered did not 
exist. He, therefore, cluimed to recover 
back a part of the consideratton-money, and 
of the rents paid by him in proportion to 
the renf assessed in the settlement upon the 
mouzeh and lands found to be non-exist- 
ent. He also sought to obtain an abate- 
ment of the same -proportionate part of the 
rent for the future, This Court, on appeal, 
held that he had established the alleged frau- 
dulent misrepresentutions, and that he was 
entitled to be reimbursed the damages con- 
sequential thereto. ‘These damages con- 
sisted of the excess monies which he had 
paid und which he had bound himself to, 
pay under the putzee contract, beyond what 
he would, in all reasonable probability, have 
agreed to pay had not the misrepresenta- 
tions been made to him, (for it must be re- 
membered that by the very terms of his 
plaint he held to that contract, and did not 
repudiate it) together with the loss of pro- 
fits which the absence of the missing mou- 
zuhs and lands would cause to him. On 
this view, the Court considered that all the 
money he claimed fell rightly under the 
head of consequential damages, and accord- 
ingly gave him a decree for the full 
amount; but at the same time, it refused to 
give the declaration of right of abatement 
prayed for, on the ground that it had no 
‘jurisdiction to modify the contract between 
the parties, 


In this second suit, the plaintiff seeks to 
get back the so-called excess of rent for two 
years which be has paid to the defendant 
in terms of the putnee pottnh, since tho 
date of institution of the first suit, and of 
which he prayed abatement in that first 
suit. He founds his right to recover this 
excess upon the same misconduct of the 


| defendant as constituted the cause of action 
jin the first suit. 


It seems to me that he 


As 


ought not to succeed in his prayer, 


long as the pottnh remains in force, the de- . 


fendant is entitled to be paid all the money 
due thereunder, and to keep that money 
when received. Ife has committed no 


Wrong against the plaintiff, sizce he made 
i the misrepresentations referred to which 


constituted the cause of.action in the first 
suit. As I have already said, it was a 
legitimate consequence of those falso misre 
pupsentatioifs that the plaintiff became lodg- 
ed amid the obligations of this disadvan- 
tag@us contract, and the damages which 
he has already recovered, for the effects of 
those*, misrepresentations, must be taken to 
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cover this particular item of injury as well 
as all others. It is his oWn fault if he did 
not ineclade the rent, which he would have to 
pay for the futhre, in the estimate of dam- 
ages which he formed and laid before the 
Court in the first instance. In truth, the 
plaintiffs present contention amounts to 
this namely, that whenever the cause of 
action is such as to pfoduce a successive re- 
currence of damage, then the person in- 
jured may bring a fresh guit on the occasion 
of the accrual of each portion of such dam- 
age. But I think this is clearly incorrect. 
In many cases of wrong, no doubt, the cause 
of suit is not complete until actual damage 
has ensued ; but when once the cause of suit 
is matured, tho subsequent occurrence of 
further damage, whether after or before this 
has been adjudicated upon, does not origin- 
ate a fresh cause of suit. Were it other- 
wise, litigation would have no end, for I 
suppose that in very few cases does the 
damage flowing from a wrong ora breech 
of contract cease with one event. I think, 
therefore, that in the present case, the Court 
cannot give the plaintiff the decree which 
he asks without adjudicating on the cause 


„of action furnished by the original misre- 


presentations of the defendant. But that 
has already been adjudicated upon, and the 
issues between the parties in this suit must 
be the same as those which were expressly 
or impliedly determined in the suit wherein 
that adjudication was come to, with the 
single exception perhaps of the form of the 
one which would relate to damages. 
seems to me that this suit is barred, and 
should be dismissed with costs. 


Bayley, J.—I concur. 





The 15th January 1868. 


Present: 


s w 


"The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hou’ble H. V. Bayley, 
Judge. 


Section 17 Act X of 1859-—‘ Encrease 
of productive powers.” 


Case No, 1749 of 1867 under Act X of 1859, 


Special Appeal from a decision passed tw 
the Judge of Rajshahye, dated the 80th 
April 1867, reversing a decision paSsed 
by the Deputy Collector of that District, 
dated the 21st May 1866. , 


It | 


Bissessur Chuckerbuttye and others ° 
(Objectors) Appellants, 


Sersus 


$ 
Wooma Churn Roy (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Bunghsee Dhur Sein for 
Appellants. 


Baboo Nilntoney Sein for Respondents. 


By the words “increase of productive powers’ in 
Section 17, Act X of 1859, the Legislature did not mean 
capacity for realizing a higher rent for building or other 


purpuses; but an increase of the productive powers of 


the land itself, 


Peacock, C. J.—THr case was remanded 
to try whether the productive powers of the 
land lad been increased through the agency 


| of the defendant in digging a tank. That was 


the only issue to be tried on remand. ‘The 
Judge says that evideuce was taken on the 
issue fixed by this Court in accordance 
with the High Court’s order of remand ; but 
the circumstances to which he refers do not 
constitute an increase of the productive 
powers of the laud, By those words “ in- 
crease of productive powers,” as used in 
Section 17 of Act X of 1859, we do not un- 
derstand the Legislature to have meant that 
the land would let for a higher rent for 


-| building or other purposes, but that the pro- 


ductive powers of the land itself had been 
increased. 


It appears to us that the decree of the 
Lower Court mnst be reversed with costsemmm 





The 15th January 1868. 
Present: 


The [fomwble L. S. Jackson and Dwarkanath 
Mitter, Judges. . 


Appeal—Section 84, Registration 
Act. 


Case No. 417 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 8th 
June 1867. 


Salgram Misser, Appellant, 


e DETSUS 


Massamut Jankee Koer, Respondent, 
t e 
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ilr. R, EÈ Twidalé for Appellant. 


Baboo Tarucknath Dutt for Respondent., 


An order of g District Court under Section 84 of Act 
XX, 1866 is not appealable to the High Court. 


Jackson, J.—Tue preliminary objection 
taken must prevail. The order made by the 


‘, District Court on the petition was under Sec- 


tion 84 of the Registration Act XX of 1866. 
The law is silent as to any. appeal to the 
High Court against an order so given. We 
are not, therefore, competent to eutertain 
it. 

This appeal is, accordingly, disallowed. 


The 15th January 1868, 
7 Present: 


The Hon'ble Sir Barnes Peacock, Kt, Chief 


Justice, aud the Hon’ble H. V._ Bayley,. 


Judge. 


Ejectment — Section 25, Act XE of 
1859—Tllegal dispossession — Sec- 
tion 15, Act RIV of 1859. 


Case No. 1756 of 1867, ~ 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Mymensing, dated the 27th April 
1867, affirming a decision passed by the 
Moonsiff of Madareepore, dated the 3rd 

ase larch 1866. 


Sofuoll Khan and another (Defendants) 
Appellants, 


VETSUS 


Woopean Khan and another (Plaintiffs) 
Respondents. 


Baboo Kishen Dyal Roy for Appellants. 


No one for Respondents. 


A tenant in possession after expiry of his lease can 
only Le ejected by due course of law, (Section 75, Act X. 
of 1859),and if illegally dispossessed, he is entitled under 
Section 15, Act XIV of 1859, to sue aud recover pos- 
session, notwithstanding a pottah set up by defendant. 


Peacock. C, J.—Tue question is, whether 
the defendant had any right to eject the 
plaintiff except by due course of law. The 
plaintiff had held under the zemiudar efor a 
lease which had expired, but he had becu 
allowed to hold over with the cogsent of 

« 3 


the zemindar. The zemindar subsequently 
granted to thes defendant a likhun ora 
pottah. 


The second ground of objection is, that 
the Court was wrong in not holding that 
the instrument was a pottah; but it is 
unnecessary to determine whether it was a 
pottah or not, for assuming it to be a péttah, 
which is the most favorable view for the 
defendant, he had no right to eject the 
plaintiff without proceeding in due course 
of law, 


Section 25 of Act X of 1859 authorizes 
a zemindar, who requires assistance to eject 
atenant after the determiuation of his lease 
or tenancy, to apply to the Collector, and 
directs the Collector to proceed and to pass. 
orders in the manner provided for suits 
under the Act. The defendant, having a 
pottah from the zemindar, was not in a better 
position than the zemindar would have been, 
if he had not granted the pottah to tho 
defendant. 


It is said that a zemindar is not bound to 
apply to the Collector for assistance under 
that Section, and that if is only optional 
with him to do so when he requires assist- 
ance, and that if he can turn the tenant 
out by force, he is at perfect liberty to do so. 


It appears to us that that is an erroneous 
position, and that the zomindar is not at 
liberty to take the law into his own hands. 
The defendant having turned the plaintiff 
out of possession of his own authority 
instead of proceeding in due course of law, 
the plaintiff sued to recover from him thg 
possession which he had unlawfully taken, 
and the Court was quite right in decreeing 


| for the plaintiff in that suit. 


The case falls precisely within the terms 
of Section 15, Act XIV of 1859, for even 
assuming that the defendant was not bound 
to ask the Collector for assistance under 
Séction 25 of Act X of 1859, he ought to 
have proceeded by due course of law to 
recover possession from the plaintiff. 


Section 15 of Act XIV of 1859 says: 
“Tfany person shall, without his consent, 
‘t have been dispossessed of any immoveable 
“ property otherwise than by due course of 
“law, such person shall, in a suit brought 
“to recover possession of such property, 
“ ba entitled to recover possession thereof, 
“notwithstanding any other title that may 
‘ebe set up in such suit, provided the suit 
“be commenced within six montks from 
“ the time of such dispossession.” 


in the period limited by that Section. 


* 
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There is no ground of objection in this 
case that the suit was not commenced with- 
The 
plaintiff, therafore, having been, without 
his consent, dispossessed of the land other- 
wise than by due course of Jaw, was entitled 
in this suit to recover possession from the 
defendant, notwithstanding the pottah or 
likhun which was setzup by the defendant 
in the suit as his title. 


The decision of the Lower Appellate Court 
will be‘’affirmed without costs, as the re- 
spondent does not appear. 


The 16th January 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Possession as regards lands not 
capable of occupation—Wrongful 
occupation — Cause of action — 
Limitation—HKhals or bhurat lands, 


Case No. 1846 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 1st April 1867, reversing 
a decision passed by the Moonsiff of that 
District, dated the 25th September 1866. 


Sunnud Ali and others (Defendants) 
Appellants, 


VEFSUS 


Mussamut Kurimoonissa and others (Plaint- | 
iffs) Respondents. i 


Baboos Gopeenath Mookerjee nud 
Rajendernath Bose for Appellants. 


Moulvee Syud Murhumut Hossein for 


Respondents. 
l 
When lands which are not in their nature capable 


of actual occupation (such as a ikhal) appertain to lands | 

which are occupied, the possession of the former ine; 

point of law necessarily follows that of the latter; but 

when a khal dries up and becomes culturable, ae | 

any one to whom it does not belong takes actual pos- 
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session of if, a cause of agtion accrugs,to the person in 
possession of the land to which the khal appertains 
from the time of the wrongful possession, and not from 
the time of the khal becdning culturable or Cultivated. 

Limitation can be pleaded on the gitund of posses 
sion for 12 years even though the possession be without 
title, and the same Law of Limitation applies to dhurat 
lauds or khals as to other lands. 


Peacock, C. J.—Tueu judgment of the 
Principal Sudder Ameen in this case must be 
reversed so far as it relutes to the question of 
limitation, and the case remanded to him for 
trial on that issue, 


The Statute of Limitation says, that the 
suit must be brought within the period of 
12 years from the time when the cause of 
action arose. l 


When lands, which are not in their 
nature capable of actual occupation, such as 9 
hal, appertain and belong to lands which 
are occupied, the possession in point of law 
necessarily follows the possession of the 
lands to. which the former belong. But 
when, as in this case, the khal dries up and 
becomes capable of being cultivated, if any 
one to whom it does not belong takes 
actual possession of it, a cause of action 
accrues tothe person in possession of the 
land to which it appertains. Generally 
spenking, a khal would continue in the pos- 
session of the person in possession of the 
lands to which it appertains until it becomes 
culturable, for it would not be worth the 
while of any one to take possession of it 
until the possession of it is beneficial; but if - 
any one should take possession of it befof™ 
it becomes culturable or is brought into 
cultivation, the cause of action would accrue 
at that time, and not from the time at which 
the khal becomes dry and eulturable, or is 
actually brought into cultivation. It is not 
correct, therefore, to state that limitation 
begius to run from the time when the khal 
was brought into cultivation. That, as we 
understand the Principal Sudder Ameen’s 
judgment, which is by no means clear, is 
the time at which he considered the cause of 
action accrued, He says—“ It is clear that 
the suit has been brought within time from 
the date the land was brought under cultiva- 
tion ;”? whereas it ought to have been from 
the time that the defendant wrongfully tock 
possession. 

Then, again, he says—“ If possession be 
not held on the strength of title, it would 
not b& proper to apply limitation to a suit 


| for such bhuraé lund;” that is, as we 


+ 
' A 


d 
1868.] Civil THE WEEKLY REPORTER. Rulings. 125 


\ age peer eee nee 
e understand, th8 defendant would not be en-| 1867, affirming a decision passedsby the 

titled to the benefit of limitation if he had | Moonsiff of Nuseerabad, dated the 19th 

held for any number of years unless he had : i f 1865 : 

held on the strength of title; whereas if, <vgust 1860. 

he held on the strength of title, he would 

not require to take advantage of the Statute Ranee Surut Soonduree Debia and another 





of Limitation. (Plaintiffs) Appellants, 
There is no different Law of Limitation ! ; 
with regard to bhurat lands or khals than VETSUS 


with regard to other lands ; though with 
regard to bhurat lands or khals there might | Rajendur Kishore Roy Chowdhry and 


be more difficulty in determining the time others (Defendants) Respondents. 
at which wrongful possession was taken. : 


If the land, before it was filled up, ap- | Baboo Mohinee Mohun Roy for Appellants. 
pertained to the plaintiff's dag, the plaintiff i 


would be in possession of the land after iti Baboos Sreenath Doss and Onookool 


was filled up until some other person took | 
netual A E Chunder Mookerjee for Respondents. 
The Principal Sudder Ameen, with re-i Section 878, Act VIII of 1859 bars an appeal from the * 


ference to these remarks, : will have to try | decision of a Principal Sudder Ameen, granting a review 
whether the plaintiff was in possession of | of nis predecessor's judgment. 


the land within 12 years next before the 
commencement of this suit. Looking to the 
nature of the lands, and the presumption 
that the plaintiff being in possession -of the 
dag was by implication in possession of that 
which appertained to it until some one else{ Peacock, C. J.—Tis is an appeal against 
took actual possession, it will be for the: the decision of the Additional Principal 
defendant to show that he took possession | Sudder Ameen of Mymensingh, (Baboo 
of the land ; whether he cutlivated it or not; ' Gopee Kishen Banerjee) given upon a re- 
and whether the land was culturable or not! hearing of an appeal from a decision of the 
ata time more than 12 years-before the, Moonsiff of Nuseerabad, the Additional 
commencement of the suit. Principal Sudder Ameen having granted a 
We think the appellant ought to have the review of the judgment of his predecessor. 
sat" of this appeal. We cannot say that the Additional Prin- 
cipal Sudder Ameen has not the power toe , 
admit a review of his predecessor’s judg- 
ment upon the grounds upon which he stat- 
Ane LGL Vaniak LEGA, ed aa he granted it; and even if we con- 
sidered him wrong in point of law in grant- 
ing that review, we oT not oe ne 
: i decision upon that ground, inasmuch as the 
The Hou’ble Sir Barnes Peacock, Kt., Chief Legislature las aide that decision not 
Justice, and the Hon’ble Dwarkanath | appenlable, Section 878 Act VIII of 1859 
Mitter, Judge. decluring that the order, whether for reject- 
ing the application or granting the review, 


Review of predecessor's judgment— shall be final. But we think that a Prin- 


cipal Sudder Ameen should be very careful 
PORTON See AO she OL eee Ho hefore lie grants a review of his predeces- 


A plaintiff cannot be bound by a proceeding which 
was between other parties, and in which he had no op- 
portunity of being heard. 

Oral evidence is sufficient to prove boundaries, 














Present : 


Proceeding between other parties— | sors judgment. 
PEPE VA once OMAR TAER: The Lords of the Judicial Committee of 
P” the Privy Council* in the 
Case No. 1859 of 1867. 7 Moore's Indian page a Moharajah 


@ppeals, 804, Mohessur Singh against 


Special Appeal from a decision passed by the Bongal Government, said—“It must be 


the Additional Principal Sudder Ameen ee pati Se al 
of Mymensingh, dated the 10th May * * See 3 W. Rọ Privy Council Cases, p. 45, 
® 
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borne ia mind that a review is perfectly dis- 


tinct from an appeal; that if was quite clear 
from the Regulations that the primary inten- 
tion of granting*a review was a re-considera- 
tion of the same subject by the same Judge 
as contradistinguished from an appeal, which 
is a hearing before another tribunal ; that there 
might not be cases in which a review might 
take place before andther and a different 
Judge, because death or some other unex- 
pected or unavoidable cause might prevent 
the Judge who made the - decision from 
reviewing if, but they said emphatically 
that such exceptions were allowable only 
ex necessitate.” 


* We think that one Principal Sudder 
„Ameen ought not to review the judgment 
of his predecessor except upon grounds of 
grave importance. The Principal Sudder 
Ameen’s reasons in this case are, that his 
predecessor had not disposed of the case 
after a clear statement of the merits or 
demerits of the exhibits filed by both par- 
ties, nnd because the boundaries of the dis- 
puted julkur had not been ascertained ; and 
then this gentleman, who reviews his pre- 
decessor’s judgment because he had not 
made a clear statement of the merits or 
demerits of certain exhibits, fulls into the 
grave error of acting upon a document, 
which upon the slightest consideration he 
ought to have known was not admissible, | 
aud to define the bouudaries as given in | 
that document. 


The document to which we allude was 
the proceeding of a Deputy Collector, 
“lated the 15th December 1846, in a 
dispute between Kangalee Mundal. and 
others, who were farmers of a khas mehal 
of Government which hud recently formed, 
and Kalee Kant Mojoomdar, the defendant’s 
predecessor, In that dispute, neither the 
plaintiff, nor kis predecessor, was any party. 
The Deputy Collector stated that the bound- 
aries of the defendunt’s julkur extended 
to Vedapore, which, if correct, included the 
plaintiff's julkur. It is clear that the plaint- 
iff could not be bound by that proceeding, 
which was between other parties, and- in 
which the plaintiff had no opportunity of 
being heard. 


The Principal Sudder Ameen also lays 
down that the plaintiff had failed to show 


that the disputed julkur was a part of hig 


julkur, because he had, not been able to 
adduce old documents from which the bouwd- 
aries of his julkur Hutooa could be ascer- 
tained, and then after stating that sthe 
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quinquenninal rezistă of 1208@*and the deci- 
sion of the Sudder Ameen’s Court dated 
the 16th of March ,1826, did not, contain 
specification of the boundaries of julkur 
Hutooa, and that the plaintiff could not in 
any other way prove the boundaries of his 
julkur, he laid down as a point of law a 
most untenable principle that oral evidence 
is not sufficient to prove boundaries. He 
also used the above-mentioued Deputy Col- 
lector’s proceeding of 1846, to which I have 
above referred, as rebuiting the report of 
the Ameen who had made a local investi- 
gation in the suit. 


Further, he relied upon. the decision of 
the Judge of the 16th September 1853 
and the proceeding of the Sudder Ameen 
of the 28rd of June 18538, which were 
wholly irrelevant in the present case, inas- 
much as they merely shewed that the de- 
fendant was entitled to the julkur, and did 
uot give the boundaries thereof. 


The decision of the Principal Sudder 
Ameen must be reversed; but as this case 
comes before us on special appeal, we cannot 
go into the evidence and say whether the 
Moousiff’s decision was right upon the other 
evidence in the case; and unfortunately, 
therefore, we must remand the case to the 
Priucipal Sudder Ameem in order to re-hear 
the appeal from the judgment of the 
Moousiff. 


The respondents must pay the costs of . this 
appeal and the costs of the: review in the 
Lower Courts. The other costs in the 
Lower 
of the case, 

f 
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The 16th January 1868. 
Present : 

i The Hon’ble H. V. Bayley and W. Markby, 
Judges. 
Servics-tenures, 

Case No. 987 of 1867. 

Special Appeal from a decision passed by the 
Judicial Commissioner of Chota Nagpore, 
dated the 14th January 1867, reversing 
a decision passed by the Assistant Com- 
missioner of that District, dated the 9th 
June 1866. 


Shib Lall Sing (Plaintiff) 
Appellant, 


VErsus 


Moorad Khan and others reat) 
Respondents, 


8 
Cd 


i 


Courts will abide the final rest 
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Baboo Anund Chunder Ghossal tor 
Appellant. 


Baboo Romesh Chunder Mitter for- 
Respondents. 


A grant to a man and his heirs on condition of per- 
forming service does uot in general mean that the 
service is to be personally performed by the grontee or 
his heirs; but that the grantee is to be responsible for 
its performance. 


Markby, J.—In this case, the plaintiff sued 
for the possession of certain lands that had 
been held for many years at a low quit-rent 
as service lands, and were now iu the pos- 
session of the defendants. 


There was considerable difference in the 
statements of the parties opposed as to how 
the lands eventually got into the hands of 
the defendants, but none whatever as to the 
terms under which they had been all along 
held, namely, under a grant to the tenants 
and their heirs at a quit-rent of 24 rupees 
per annum on the consideration of the ten- 
ants performing service as door-keepers. 


The Lower Appellate Court has only ex- 
pressed its opinion on one point, namely, 
that the tenants were not bound personally 
to perform the service, but that they were 
entitled-to hold so long as the service was 
properly performed, aud on this finding, 
gave a decree in favor of the defendants. 


I am satisfied that this was the only point. 
ised before the Appellate Court. The ap- 
pellant now complains iu his first and 
second grounds of appeal, that the Lower Ap- 
pellate Court did not inquire into the terms 
on which the lauds were held, and into the 
validity of a deed of gift to which the de- 
fendants referred ns the origin of their hold- 
ing. Butit is quite clear to me that none 
of this was in dispute. From the very first 
commencement of the suit, the nature of 
the tenure has been admitted, and it would 
have been altogether superfluous for the 
purposes of this suit to inquire how or when 
the tenure was created. 


These remarks also dispose of the fifth 
ground of appeal. The lnnds in Keree as well 
as the lands of Damonh are admitted to be 
held on the tenure above described, and the 
Lower Appellate Court treats them, quite 
properly, without distinction. i 

The only real contention is that raised in 
the third ground of appeal, namely, whether 
there has beenea forfeiture for uon-perform- 
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ance of service. It has been comtended 
now, as it was contended below, that the 
service must be performed personnily, but 
I think thata grant toa man and his heirs 
on condition of performing service does not, 
in general, mean that the service is to he 
personally performed by the grantee op his 
heirs, but thatit is fo be performed, and 
the grantee is to be responsible for its per- 
formance. It is inconsistent to grant land 
ton man and his heirs on the condition of 
performing service, and at the same time to 
require the service to be personally perform- 
ed; because it is obvious that the word 
“heirs” includes a number. of persons who 
are, or may be. unable to perform the service 
themselves. The only rational interpreta- 
tion of sucha grantis that above stated. 


In the fourth ground of appeal, the ap- 
pellant contenda that, as the defendants were 
discharged for negligence, the right of re- 
entry has acerned ; but the only negligence 
charged is that the services were not per- 
sonally performed, which, as I have said, 
is not required by the conditions of the 
tenure. 


The sixth ground of appeal is not ad- 
dressed to the decree, but only: to an expres- 
sion of the Judge ns to the terms on which the 
lands are held; this is only a reiteration of 
the opinion he already expressed, and which 
I consider to be correct. 


therefore, dismissed with 








The appeal is, 
costs. 


Bayley, J.—I concur. 


The 16th January 1868. 


Present: 


The Hon’ble Sir Barnes Pencock, K4, Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Summoning witnesses where kuboo- 


leut is questioned—Section 66 Act. 


x. 1859—Expenses of witnesses— 
Section 152 Act VITIT, and Section 
67 Act Æ. 1859--Sections 356 and 
357 Act VIII. 1859. 


Case No. 656 of 1867 unde Act X of 1859. 


Special Appeal from a decision passed by 
whe Judge of Tirhoot, dated the ith Feb- 
ruary 1867, affirming a decison passed 
bythe Assistant Collector of Durbangak, 
dated the 25th January 1866, 
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-Mohun Mundur (Defendant) Appellant, 


VETSUS 
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The defendant appealed to the Judge sub- ° 

stantially upon the ground, amongst others, 


| that the Lower Cort had not cited his wit- 


nesses. The Judge held that mone of his 


Brij Bhookun Singh, manager on behalf of | grounds of appeal “ were worth anything, as 


Jogeessur Suhay (Plaintiff) Respondent. 


Baboo Anund Gopal Paleet for Appellant. 


Mr, R. E. Twidale and Raboo Mohesh 
Chunder Chowdhry for Respondent. 


In a suit to recover arrears of rent, in which the 
genuineness of the kubooleut was in issue aud the 
defendant asked the Deputy Col'e tor to summon certain 
witnesses to prove that he had heen paving ar a parti- 
_enlar rate —HELD, that the witnesses should have been 
summoned according to the directions of Section 66 Act 
X of 1859. 


Under Section 841 Act VITT of 1859 (extended to 
Revenue Courts by Section 67, Act X of 1859), the 
defendant was not bound to pav into Court the costs of 
summoning and defraying the expenses of the witnesses, 
until the Court had fixed what was reasona!-le. 


When defendant appealed in such a case, the Judge 
ought, under Section 856, Act VI of 1858, to have direct- 
ed the Deputy Collector to send up either the witnesses or 
their evidence, and, under Section 357, to have directed 
the evidence to be confined to the rate and time of pay- 
ment, and the rent to which the payment had been appro- 
priated, 


Peacock, C. J.—T ars is a snit brought by 
the plaintiff against the defendant to recover 
1,092 rupees odd, which he alleges to be due 
from the defendant for arrears of rent for 
1270, giving credit for 52 rnpees paid. The 


heegahs 13 cottuhs of land under n kubon- 
aleut af the rent of rupees 932-12 annas. 
The defendant denied the kuboolent, and 
ntnted that he had paid 121 rupees in 1270, 
224 rupees in 1271, nnd 223 rupees in 1272, 
making altogether 568 rupees, nnd con- 
sequently that nothing was due from him to 
the plaintiff for the year 1270. 


The defandant says, that he holds only 169 
beegahs at the rent of 804 rupees for” the 
whole, being at the rate of 2-8 a beegah for 
100 heeguhs, ! rupee a beagah for 89 heegahs, 
and 8 annas a beeznh for 80 heegalic, and he 
pnt in a petition to the Deputy Collector 
nsking him to summon certnin witnesses 
mentioned in that petition to prove his pay- 
ments and that he had been paving at that 
yate. The Deputy Collector ordered the pe- 
tition to be put with the record nad proceed- 
ei totry the ease without summoning Me 
witnesses of the defendant, and he found that 
the defendant bell under a kuboolent, as al- 
joged by the plaintiff, and decreed fop the 
pisintiff in full, with costs, j 


. 
i 


i 
| 
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the appellant did not show that the witnesses 
to the kuboolent were unworthy of credit.’’ 


Ifit is assumed that the kubooleut is a 
genuine one, it would be useless to examine 
witnesses to prove that the defendant had 
heen paying rent at a different rate from 
that mentioned in the kubooleut. But 
when the kubooleut was in issue, and the 
question had to be determined whether the 
defendant had executed that kubooleut or not, 
it was important to see at what rate the 
defendant had been pnying for the- year 
1270 and during subsequent years, for if it 
had been proved that the plaintiff, during 
those years, had been receiving payments or 
giving receipts for rent at a lawer rate than 
that reserved in the disputed kubooleut, it 
would have been strong evidence ta show that 
the kuboolent was not a genuine one, It 
was very important, therefore, upon the 
issue as to whether the knbooleut was genu- 
ine or not, that those witnesses who were 
cited by the defendant, should have been 
examined. It was also important to ennble 
the defendant to prove that he had paid 121 
rupees in 1270, instead of only 52 rupees 
for which credit was given. and also if he 
eonld, that in 1271 and 1272 he had paid 
generally on account of rentea larger amount 
than that claimed for 1270 : for in the ab- 
sence of any specific appropriation of wian 
payments made in 1271 and 1272 to the rents 
for those years, the payments ought to-have 
been appropriated to the discharge of the 
rent for 1270, which was the earliest year. 


We nre of opinion that the Depnty Col- 
lector was wrong in not summoning the 
witnesses according to the directions of Secs 
tion 66 Act X of 1859. 


Tt is snid that the defendant ought to 
have paid into Court the expenses of sum- 
moning and defraying the travelling and 
other expenses of the witnesses ; but he was 
not bound to pay iuto Court such expenses 
nntil the Court had fixed what was reason- 
able. That is pointed out by Section 151 
of Act VIII of 1859, extended to Revenue 
Courts by Section 67 of Act X of 1859. 


The Deputy Collector’s having ordered 
the? petition to he put with the record was 
tantamount to making an order refusing to 
summon the witnesses. If he had fixed 

¢ a 
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* such an amount for expenses as appeared to 
him to be reasonable, and the defendant -had 





refused to pay the amovnt into Court, there | 


would haveebeen sufficient excuse for not 
summoning them ; but there being no excuse 
in the present case, we think that “the Judge 
upon appeal ought, under Section 356 Act 
VIII of 1859, to have directed the Deputy 
Collector either to send the witnesses to him 
for the purpose of being examined, or requir ed 


the Lower Court to take their ay idence and | 


to transmit it to him; and that according to 
Section 357 Act VIL of 1859, he ought to 
have directed that the points to which the 
evidence was to be confined were, whether 
the defendant had been paying at the rates 
mentioned by him during any part of the 
véars 1270, 1271, and 1272, and whether the 
defendant had made the payments as alleged 
by him in those years, and whether ‘the 
payments made in 1271 and 1272 had been 
specifically appropriated to any particular 
rent. 

The Judge having held, with reference 
to the ground of appeal to which we have 
already adverted, that it was not worth any 
thing, has in fact excluded evidence import- 

ant with reference to the other issues, and 
which ought to have been taken before he 
determined those issues. We, therefore, 
under Section 851 Act VIII of 1859, which 
has heen substantially extended to rent suits 
am Act X of that year, reverse the decision 
of the Judge, and remand the case to him 
with directions to restore the suit to its ori- 
ginal number, to cause the necessary wit- 
nesses to be examined as above directed, and, 
after their evidence shall have been taken, 
to proceed to investigate the merits and to 
pass a decree, 

Having remanded the case under Section 
$51, a certificate will be granted to return 
the stamp duty on the appeal to this Court ; 
and as the appellant has succeeded in this 


Court, we think that the respondent should | 


pay all the costs of the appeal, except the 
stamp duty which the appellant will get 
returned. We think that the costs in the 
two Lower Courts should abide the” final 


result of the suit. i 
e 
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The Iih January 1868. 
Present: | 


The Hon’ble W. S. Seton-Karr and 
A..G. Macpherson, Judges. 


Od 


Objection not raised in Appeal no 
ground of Review. 


No. 385 of 1867. 
Application for Review of Judgment, pass- 
ed by the Hon'ble W. S. Seton-Karr and 
A. G. Macpherson, J.-J, onthe 21s¢ 


September 1867, in Regular Appeal No. 
43 of 1867. 


Munushad Bibee (Respondent) Petitioner, 


VETSUS 


Ie HOA a E e 


Baboo Luchmeepnt Singh (Appellant) 
Opposite Party. 


Baboo Tara Prasunna Mookerjee for 
Petitioner. 


Mr. R. T. Allan nnd Babao Onookool 
Chunder Mookerjee for Opposite Party. 


| That the Lower Court should have improperly neglect- 

' ed to examine a witness is not a ground for a review of 
judgment, if the objection was not taken when the case 
was heard by the Court in Regular Appeal. 


Macpherson, J.—We think that this ap- 
plication ought to be rejected with costar 
We see no reason to disturb our judgment 
on the main question of fact, as there is 
sufficient evidence to support it. 


As to the objection that the evidence of 
Bind Raj was not taken in the Lower Court 
when the defendants applied to have him 
examined, we think that this objection is 
no ground of review, when it was not raised 
when the cense was argued before us in 

| Regular appeal. We say this, taking it for 
granted that the defendants were entitled 
| to have the witness examined in the Lower 
Court, and that the’ Lower Court acted 

irregularly in not enforcing his attendance, 


If parties are agerieved by the conduct 
of the Lower Court in matters such as this, 
at is thei: duty to bring it to the notice of 
this Court when the case is regularly before 
i@on appeal. If they do uot do so then, 
| they cannot subsequently make the matter 
| the.subject of a review of judgmeut. 


` 
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° The 17th January 1868. , Upon appeal, the Judge says * that, inas- ° 
pau | mach as the deed contains the plaintiffs 
2 ? ' pame alone, the dhus proband: -lay upon 

The Hon’ble Sir Burnes Peacock, Kt, Chief, those whose defence rested upow varying its 
Justiee, and the Hou’ble Dwarkanath | wording ;” but he says that he cannot concur 
Mitter, Judge. . with the rénsons assigned by the Principal 

g l Sudder Ameen for dismissing the case, as 

A written statement not a pleading there was no evidsnce to prove that the 

in confession and avoidance must. mortgage was granted for the benefit of the 

be taken as a whole. | four brothers, hut he ndds—“ I do not think 

that the evidence of dispossession adduced 

Case No. 1497 of 1867. is sufficient to prove the ‘fact, and that as 

Special Appeal from a decision passed by : the claim of the plaintiffhas not been proved, 

the Additional Judge of Tirhoot, dated | the order of the Lower Court dismissing the 
the 28rd February 1867, affirming a: suit must be affirmed.” 

decision passed by the Officiating Sudder | The judgment of the Judge is objected 

Ameen of that District, dated the 26th | to upon the ground that it was unnecessary 

June 1865. for the plaintiff to prove dispossession, in- 

F. agmuch ns that fact was admitted’ by the 

Sooltan Ali (Plaintiff) Appellant, defendants in their written statement. r 


Crees A written statement is not, as we have 

Chand Bibee and others (Defen-lants) frequently before observer, a pleading in 
Desvendanis confession and avoidance, by which the 

P ; defendant is bound by the confession and so 


compelled to prove the avoidance. <A de- 
fendant’s written statement may, like every 
other statement made by a defendant, be 
used as evidence against him, but like every 
other statement made by a defendant, the 
whole statement must be taken together. 
If the written statement in the present case 
had been put in evidence against the defend- 
ants, then their admission of possession 
must be taken in conjunction with the other 
part, viz., that although the mortgage was 
taken by the plaintiff in his own nam 
alone, it was taken for the benefit of the 
four brothers. 


The Judge, it is true, would not have 
been bound to believe that part of the state- 
ment which was in favor of the defendants ; 
but it would have been evidence upon which 
he might act if he believed it. 


Raboo Bama Churn Banerjee for Appellant. 
Mr. R. E. Twidale for Respondents. 


A written statement is not a pleading in confession 
and avoidance whereby a defendant is bound by the 
confession and eompelled to -prove the avoidance: if 
nsed as evidence against a’defendant, the whole state- 
ment must be taken together. 


Peacock, C. J.—We think that it is quite 
clear that the Judge is right 


The plaintiff sued the defendants for the 
“whole of certain property which he said had 
been mortgaged to him. Three of the 
defendants in their written statement stated 
(and we assume that they swore to their 
written statement ) that the mortgage was 
granted to the plaintiffas one of four bro- 
thers for the benefit of himself and his three 
brothers; that two of the defendants were 
two of the brothers; that the third “de- Suppose a man should be sued for goods 
fendant was the widow of the third brother; | sold and delivered, and should state and 
that they were in possession of the: 8Wear to the statement that the goods were 
shares which belonged to them respectively ; ' bought and delivered to bim in a shop by 
and that the plaintiff was in possession of! a person whom he did not know and that 


his own share. The other set of defendants | he paid for them at the time. If that state- 
stated that they were in possession under a | ment were true, he could not honestly state 
that he had never bought the goods; and 


theeka lease granted b She l 
in 1265. aA ther AoW eran if the statement that he had bought them, 


° wns to be taken against him without also 

The Principal Sudder Ameen found that | taking his statement that he paid for them 

the mortgage was granted to the plaingiff| at the time, the greatest injustice might be 

for the benefit of himself and his three bro- | done, for he would be unable to compel the 

thers, and he accordingly decided for „the | attendance of the man who sold the goods, 

defendants. ` inasmåch as he was uuknowg to him ; but 
e 
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df the plaintiff’ being ufable to read one| Baboos Romesh Chunder Mitter aud 


part of the statement as evidence ngninst| Zuckhee Churn Bose for Respondents, 
the defendant withont regding in his favor 


whit he stid as to payment, the plaintiff} In a suit for declaration of right wh'ch existed at the 

would have to cite the man who sold the | time the suit was commenced but which had ccased to 
` . . t à A * * * 

goods for the purpose of proving his CASS, ! exist pending the suit before decree, plaintiff is not 


and then if the witness should speak the | entitled toa decree. and a declaratory decree of title 
truth, the defendant would make out his, will not be given when the plaintiff's claim would 
defence by eliciting from the witness on 


Bena: e, į have been bound by limitation had he sued for pes- 
crogs-eximination the fact that the defend- i 
ant had paid for the goods at the time. 


| A defendant who eets up title and limitation 
We have given this explanation of our may suceeed on limitation, even if he cannot 


view of the effect of a written statement, | prove title. 
inasmuch as we constantly see that there 
is a great misunderstanding as to the mode f 
in whieh it ought to be used, if intended A Peac ck, C. J.—Tne first ground of 
operate agaiùst the defendant as an ad- i special appeal is that the Principal Sudder 
mission. Ameen is wrong in thinking that plaintiff 
cannot succeed his grandfather during the 
i life-time of his aunt Jussoda. 


Upon this point, we think that the Prin- 
cipal Sudder Ameen was wrong ; inas- 
much as Jussoda was not the heir of Ram- 
chunder, she being his sister and the plaintiff 

, being a sister’s son. So far as we can 
The 17th January 1868. ‘| judge from the pedigree the plnintiff, as n 
sister’s son, appears to have been the heir. 


The 2ud ground is that the Appellate 


; . „ | Court ought not to have enquired whether 
? Ld hd Yh D r 
The Hon’ble Sir Barnes Pencock, Kt., Chief ie-miGlinl was sold ob Not. forinat wi iol 


Justice, and the Hon’ble Bwarkanath |a poiut for trial in the case. The sale re- 

ferred to in this ground of appeal was a 
Mitter, Judge. sale pending the suit for arrears of rent 
under Regulation VIII of 1819 which gave 
the purchaser, who was not before the Court, 
- tion—Onus probandi. a title against the plaintiff, 


We are not sure that in a suit merely for 
a declaration of a man’s right we should 
give a decree in his favour, when circum- 
Special Appeal from a decision passed by, stances are proved to have occurred, pending 
the Principal Sudder Ameen of Chitta- | the sait which destroy that right. We could 
gong, dated the 26th April 1367, revers- Hot any thar fha- plantit in Suen Agiss ig 
i w ` , entitled at the time of making our decree, 
ing a decision passed by the Moonsif’) and it would be useless to declare that at the 
of Seetakoond, dated 5th October 1866. time the suit was commenced he was entitled, 
i but that that title hud ceased to exist, 


The 3rd ground of special appeal is, that 


The onus of proving limitation lies upon 





the plaintiff. 





The decision of the Judge, therefore, 
will be affirmed with costs of those respond- 
ents who have appeared. 





Present: 


Declaratory decree —Title — Limita- 


Case No. 1873 of 1867. 


WNobokishore Dey and others (Plaintifis) 


Appellants, the Appellate Court has misconstrued the 
plaint. No point has been made upon this 
. versus third ground with reference to the question 


which has been raised in argument whether 
Ramkishen Mohurir and others (Defendants) | the sult was one for a declaration of right 


Respondents. and for possession, or simply for a declaration 
ofright. It appears to me that the suit was 
: ue not to recover possession, but merely for a 
Baboo Kishen ade Movkerjee « declaration of the plaintiff's right, and that 
for Appellants. 3 is what the special appellant now contenda. 
a e 
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The ground upon which the plaintiff seeks 
to have that declaration’ is, that bis annt 
Jussoda held the lands as part of plaintiffs 
talook Paurfchoo as his, plaintiff's, ryot ; 
that the defendants had taken possession of 
the lands from that ryot upon the claim 
that they belonged to talook Teeluck ; and 
thatthe ryot was acting in collusion with 
the defendants in tllowing them to take pos- 
session of the lands as talook Teeluck. If 
the plaintiff had proved that allegation, this 
Court would probably have assisted him by 
declaring his right. But the plaintiff has 
not proved that his aunt was in collusion 
with defendants, or that she had held the 
Jands as his ryot. On the contrary, it was 
found by the first Court that from the inves- 
tigations of the Civil Court Ameen it was 
evident that Jussoda, the aunt, had held pos- 
session of talook Paunchioo for 25 or 26 years 
as talookdar, and not as plaintiffs ryot. 


No appeal was preferred against the 
finding of the first Court upon that point, nor 
was any question made.as to the correctness 
of that finding by way of cross-objection. 
The Lower Appellate Court and the Princi- 
pal Sudder Ameen on the appenl treated it 
as correct when he says that “ the Ameen 
“has also stated that Jussoda is not in 
“ possession as aryot.” As regards Jussoda, 
therefore, if the suit had been to recover 
possession of the land it would clearly have 
been barred by limitation. 


The other defendants had taken possession 
‘from Jussoda, and not from the plaintiff, and 
if the plaintiff was barred as against Jussoda, 
he would have been barred also as against 
those who turned Jussoda out of possession. 
It would be, therefore, improper for us in a 
-guit to declare a title, to give the plaintiff 
a decree by declaring his right when it 
appears that if the suit had been brought for 
possession, the plaintiff's claim would have 
been barred by limitation. If the suit is a 
suit for possession, as well as for a devlara- 
tion of right, then itis barred so far as it 
seeks to recover possession. It is unneces- 
sary for us to say what period of time will 
bar a suit which does not seek for relief but 
merely for a declaration of right; but we 
think the plaintiff is not entitled to have 
a decree in a suit for a declaration of right 
to property when he would be barred in a 
suit brought to recover that property. 


The Principal Sudder Ameen in this case 
seems to have fallen into the same errer as 
that to which we alluded two or three days 
ago, with referencé to another judgment of 


his. He seems tå be unddéb"the idea that a 
defendant who sets up title and also limitation 
cannot succeed gtpon the plea of limitation, 
unless he proves that he has held for more 
than 12 years under the title set up. He 
says “the defendant could not satisfactorily 
prove that the land claimed appertained to 
Teeluck’s property” (which was the property 
the defendant had purchased), “ and has. 
held possession as such for upwatds of 12 
years, There is, therefore, no ground to hold 
that the suit is affected by limitation.” 


If the defendant could have proved that 
the land was part of Teeluck’s property, he 
would have proved his own title, and there 
would have been no necessity for relyfng 
upon limitation, for the plaintiff would have 
had no cause of action against him. Limita- 
tion assumes that the plaintiff has a title, 
but that he is barred in consequence of his 
not having asserted it by action withia the 
time limited by law. 


He also appears to think that in all case$ 
the onus lies upon the defendant to prove 
limitation, instead of its being upon the 
plaintiff, who seeks to enforce a cause of 
action to show that that cause of action ac- 
crued tohim within the period of limitaion. 


The decree of the Principal Suddér 
Ameen will be affirmed with costs, but for 
reasons altogether different from those which 
he has assigned for reversing the decision of 
the first Court. 


This case shows that we should be careful 
in not encouraging parties who do not Ye- 
quire relief to sue for declaration of right 
merely to confirm their titles, and thus pro- 
bably to entail upon themselves the harass- 
ment of protracted litigation. 


The suit is valued altogether at only 16 
rupees, and was brought to have a declara- 
tion that the plaintiff was entitled to pro- 
perty worth that amount, and not for relief. 
The suit was first tried before the Moonsiff. 
It was appealed to the Principal Sudder 
Ameen who remanded it to the Moonsiff for 
a fresh trial. From the decision of the 
Moonsiff on the second trial, there was an- 
other appeal to the Principal Sudder Ameen, 
from whose decision in appeal this case has 
come up to us on special appeal ; so that in 
fact there have been five trials in a case in 
which the plaintiff did not ask for relief for 
an,injury which had been done to him, but 
merely for a declaration of right in con- 
firmation of title. 
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The b8th Javugry 1868. 


Present: 
a 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble C. Hobhouse, 
Judge. 


Attachment—Decree —General War- 
rant—Damages — Sections 92 214, 
& 236 Act VIII of 1859. 


Reference to the High Court by Mr. R. 
Towers, Judge of the Small Cuuse Court 
at Kishnagurh. 


Joykalee Dassee 
$ VETSUS 
The representative of Chandmalla. 


No one for Plaintif, 
Ghosal for 


4 


Baboo Annund Chunder 


Defendant. 


Where A seizes property in attachment of a decree 
which had been obtained by his own judgment-debtor’ 
and there js nothing to show that that decree was sold 
to 8, and A is not proved to have acted maliciously or 
without probable cause, A is not liable to B in a suit 
for damages. The seizure, moreover, having been made 
under the order of the Court, the defendant was not 
liable for what wis done under the Court's order. 


Tf attaching 2 decree under Act VILE of 1859, the 
Civil Court should not proceed under both Section 92 
and Section 236 of that Act, but under Section 92 alone, 
and the Collector has no power to attach such decree, 


Semble.—Whether, if a judgment-creditor applies for 
a general warrant of attachment of all the defendant's 
property under Section 214, and under it causes property 
of a third person to be seized as property of the defend- 
ant, he is not liable to such third person. 


Cuse.—Tae plaintiff sues for damages 
comprising the amount of a decree, with 
interest, which she had purchased from one 
Ameer Biswas, and which, owing to an un- 
Jawfuleatiachment by defendant, she was 
unable to execute, 


As the circumstances of the case are un- 
usual, and I have been unable to find any 
precedents strictly in point, I have thought 
it my duty to make a reference to the High 
Court on the following points :— . 


e $ 


(1.) Is the i injury sustained by plaintiff 


actionable ? 
(2.) What limitation applies ? 
- The facts are as follows :-—~ 


Ameer Biswas got n decree under Act X, 


of 1859 against Mr. J. White on the 26th 
June 1865, and sold it to plaintiff on ,the 
26th idem, Defendant who held a decree 
against Ameer Biswas, which he was execut- 
ingin the Principal Sudder Ameen’s Court, 
petitioned that officer on the 30th June that 
the right of Ameer Biswas in the Act X decree 
might be attached and Mr, White ordered 
not fo pay the money to Ameer Biswas, but to 
lodge it in Court. The Principal Sudder | 
Ameen took the evidence of defendant’s go-- 

mastah, to the effect that Ameer Biswas was 
endeavouring to dispose of the decree, and ob- 
serving “ that tle prayer of the applicant (de- 
fendant ) was only that the decree might 
not be allowed to be transferred” and, pro- 
fessing to act under Section 92 of Act VIII 
of 1859, sent a proceeding to the Collector 
forbidding the transfer. The date of this 
order was the 7th July. He also issued an 
itlanamah to Mr. White, directing him not 
to pny the amount of the decree to Ameer 
Biswas. The Collector accordingly passed 
an order onthe Sth August that the pur- 
chaser (plaintiff) should not be allowed 
to execute the decree. 


On the 18th August, the Principal Sudder 
Ameen declared the decree, which defendant 
was executing against Ameer Biswas, barred 
by limitation, and relensed from attachment 
the Act X decree which had formed the 
subject of the injunction under Seetion 92. 


` Meantime, plaintiff had applied to the 
Collector for execution against Mr. White 
on the Ist July. No order was passed on 
the application till the 9th September; when 
the Collector, observing that the attachment 
of the decree by the Principal Sudder Ameen 
had Deen rescinded by that officer’s decision 
of the 18th August above quoted, directed 
execution to be proceeded with. 


On the 21st September, defendant 
appealed to the Judge against the de- 
cision of the Principal Sudder Ameen, who 
had declared defendant’s decree against 
Ameer Biswas barred by limitation. In this 
petition of appeal, defendant prayed that the 
Act X decree which the Principal Sudder 

meen had released from attachment, be 
agyin attached. The Judge, in compliance 
with the request, sent a proceeding to the 
Collector, dated 21st September, to re-attach 
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the decree, which the Collector did ou the 
following day. . 


Plaintiff again applied to the Collector 
for execution ‘against Mr. White,- which. 
was refused on the 29th November on the 
ground of attachment by order of Court. 


Plaintiff next petitioned the Judge on the 
29th March 1866, begging that the attach- 
meut of her purchased Act X decree be with- 
drawn, and that she be allowed to execute it 
avainst Mr, White, whose property she al- 
leged was being transferred and made away 
with, and stating that she (plaintiff) through 
dilay in executing the decree, was running 
the risk of losing her money altogether. This 
petition was not complied with by the Judge, 
who, however, upheld on appenl the Prin- 
cipal Sudder Ameen’s order (declaring the 
decree of defendant ngainst Ameer Biswas 
barred by limitation) on the 5th October 1866, 
nnd this order was finally confirmed by the 
High Court on the 20th February 1867, but 
the Act X deé¢ree remnined under attachment 
all that time, and as Mr. White had become 
insolvent in April 1866, plaintiff lost all 
bencfit from the decree. 


Defendant pleads that he is not respon- 
sible for any loss accruing to the decree 
while under attachment. In the case of 
Rajbullab Gope versus Issan Chunder Hoj- 
rah, VII Weekly Reporter, 355, it was 
held that the defendant was not liable to 
damages in respect of an altachment made 
under a warrant issued by the Court. In 
that case, however, the plaintiff seems to 
have acted illegally, inasmuch as he 
claimed the property in dispute as his own 
exclusively, while he was really entitled 
only to a half share; and in the case of 
Inder Chund Dogare versus Nunderam Sing, 
quoted at page 162, of Broughton’s Civil 
Procedure, and 27 of Thomson on Limitation, 
it was held that damages could be recovered 
on account of the wrongful taking in execu- 
tion of property which had been deteriorated 
in value while under seizure, 


I think that as defeudant has not shewn 


any want of good faith in the’ transfer of 


Court, as he cannot possibly ‘date his cause « 
of action later than White’s insolvency 
(April 1866), and the plaint was not filed till 
more than a year afterwards. I think, how- 
ever, that Clause 16, Sectio 1 of the 
Limitation Act more properly applies. It 
was so held in Inder Chund Dogare’s case 
quoted above, where it was laid down that 
wrongful seizure of goods under process 
of law was notan injury to personal pro- 
perty within the meaning of Clause 2 of 
Section I, 


The judgment of the High Court was 
delivered as follows by 


Peacock, C. J. —Ir appears to us that the 
defendants are not liable to damages, and 
that the suit cannot be maintained against 
them as the representatives of Chand Mala. 


It appears from the statement which ‘is 
submitted for our opinion that the defendants 
who hold a decree against Ameer Biswas - 
applied, on the 80th of June 1865, to attach 
a debt which Ameer Biswas had obtained 
against Mr. White, the decree which Biswas 
had so obtained having been sold to the 
plaintiff previously to that application. The 
application appears to’have been made under 
Section 92 of Act VIII of 1859, instead of 
under Section 236, 


The Principal Sudder Ameer ordered an 
injunction to restrain Biswas from selling his 
decree, avd he also ordered Mr. White not 
to pay to Biswas. 


On the 18th of August the Principal 
Sudder Ameen held, that the defendants were 
barred by limitation from executing their 
decree against Aineer Biswas, and released 
the decree from attachment. Qn the 2Ist 
of September the defendants appealed to 
the Judge against the order of the Princi- 
pal Sudder Ameen, which declared the right 
of execution to be barred by limitation ; 
and in their appenl they asked that the 
decree which had been released from attach- 
ment should be again attached; and the 
Judge, in compliance with the reqnest, sent 


ran order to the Collector on the 2ist of 


the decree by Ameer Biswas to. plaintiff, | September ordering him to re-attach the 
his (defendants) uttachment of it, after that | decree. 


transfer, was wrongful ab initio, and that he | 


is responsible for the injury resulting to 
plaintiff in consequence. 

Finally, as to the question of* limitation, 
the decree must be regarded as personal 
property, and defendant therefore contends 
that one year is the period of limitation ap- 
plicable, If he is right, plaintiff is gut of 


There seems to have heen considerable 
confusion in denling with the case both by 
the Judge and the Principal Sudder Ameen. 
The Principal Sudder Ameen appears to 
have acted partly under Section 92 and 
varjly under Section 236 of Act -VIII, 
whereas the proper course was to proceed 
under Section 236 and to attach atthe suit 
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Enter 


„Of the defendants the deyt due from White) It was held in this Court in the case 
to Biswas. cited by the Judge of the Small Causé Court 


But the Judge seems,to have sent the from 7 Weekly Reporter, page 358, that a 
case to the Collector to attach the decree. | defendant was not liable Jo damages in 
If the decrde had been properly attached | respect of an attachinent made under a 
by the Civil Court, the plaintiff ought to | warrant of execution issued in pursuance 
have made an application to the Civil Court , of Section 233, Act VIIT of 1859. 


to release the decree from attachment, upon Ti Ghis-Casathe.ordermor Mie E E 


the ground that the debt did not belong to | attach the decreo as thé property of Biswas ; 
Biswas, inasmuch as he had sold it to the | wd ka ar that tho delenda 
; inti. But the plaintiff does not | 22S 1 PPpea a ee A E 
present plaintiff. p were not responsible for that which was 


appear to have petitioned the Judge until | Jone under the Judee’s order. 
the 29th of March 1866, when she petitionu- 2 


ed that the attachment of the Act X decree} It is not necessary to decide whether, if a 
which belonged to her under her purchase judgment-creditor applies for a generna} at- 
might be withdrawn, and that she might be; tachment of all the defendant’s property 
allowed to execute it against Mr. White; under Section 214 and obtains a general 
aud she then brought to the Judge’s notice; warrant of seizure and causes the nazira 
the risk which she was running from the; under that general warrant to seize properly 
delay in executing the Act X decree which | of a third person which belongs to the de- 
she had purchased. But the Judge refused | fendants, he may not be liable to that third 
to comply with her petition and fo rescind! person. But by Section 218 of Act VIIE of 
‘the order which he had made on the 21st! 1859 whenever a general warrant is grauted, 
of September 1865. ‘the Judge may require the applicant to give 


Whether the injunction was issued under | Security against any injury which may be 
Section 92 or under Section 236, the Judge | occasioned by seizure of property which does 
might have applied a remedy to prevent the | not belong to the judgment-debtor. 
risk of the debt being Jost through the 
insolvency of Mr. White ; for if the appli- | in the case* cited from Coryton’s reports was 
eation was properly made under Section 92, 


he Jud iht ] ated “2r under a general warrant or under a warrant 
r a * i ‘ 
the Judge might have appointed a receiver: for the seizure of specific property, ‘The 


or ie — ar Mr. De i se , ease has reference merely to the question ag 
7 f * ai * . . , » . 
or if the application was made under oce-! i, the time from which limitation ran in a 


tion 236, the Judge might have appointed | suit for injury done to such property during 
a manager. | 


- seizure, and not to the question whether the 
„It does not appear that- up to the 29th of; defendant was liable or not. 
March 1866, the plaintiff ever made it ; 
knowa either to the Principal Sudder | Tf a plaintiff brings a suit or makes an 
Ameen or to the Judge, or even to the pre-! application, maliciously or without probabie 
sent defendants, that she had purchased | or reasonable cause, to a Court of compe- 
from Biswas the decree against Mr, Whita ;! tent jurisdiction, to seize property of another 
and therefore the present defendants were! person as the property of Ins judgment- 
perfectly justified in treating the decree debtor, he may be liable to damages for any 
which Biswas had obtained from Mr. White, injury which may be occasioned by reason 
as the property of Biswas, and not as the | of the order of the Court. Upon the same 
property of the present plaintiff. principle, a person may be liable to damages 


Besides, all that was done by the defend- for applying for an injunction upon grounds 
ants, was done hy application to a Court which he knows to be insufficient; but in 


of competent jurisdiction, and under an order | this case the defendants were not acting 
of auch Court. maliciously or without probable cause, but 
merely applied for the attachment of a decree, 
which had been obtained by his own judg- 
meut-debfor, when there was nothing to 
show that that decree had been sold to the 
plaintiff. ° 





It does not appear whether the seizure 





The Judge when he made the order was ns 
well aware as the present defendants that the 
Principal Sudder Ameen had held the right 
of execution barred by limitation ; but he 
thought it right, pending the appeal to him- 
self from the decision of the Principal Sud- | 7 
der Ameen, to order that the decree should * Inder Chund Dagare, cited above in the case froin 

- remain under attachment against Biswas. i the Small Cause Court Judge, 
d 
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The 18th January 1868. 
Present : 


The Hon’ble Sif Barnes Peacock, Kt, Chief 
Justice, and the Honble C. Hobhouse, 
Judge. 


Jurisdiction - Smqli Cause Court— 
Pledge. 


Reference to the High Court by Mr. C. D. 
Linton, Judge of the Small Cause Court 
of Kooshtea, dated the 13th December 
1867, 


Ram Gopal Shah, Plaintiff, 
VETESUS 


Ram Gopal Shah and others, Defendants. 


Baboo Greeja Sunkur Mojoomdar for 
Plaintiff. 


Baboos Ashootosh Chatterjee and Issur 
Chunder Chuckerbutty for Defendants. 


A obtained an ikrar from B by which B pledged to 
A certain- buffaloes which B purchased with money 
borrowed from A. The ikrar also stipulated that B 
would not alienate his rights in the buffaloes till the 
sum borrowed was re-paid. A obtained a decree against 
B for the amount of the loan and attached the buffu- 
loes in execution. This attachment ewas set aside at 
the instance of C, who purchased the buffaloes from B 
after the date ofthe ikrar given by B to A. A sues C 
(making B a party) in the Small Cause Court, praying 
for the sale of the buffaloes pledged to him by B, or, in 
default of that, for the sum dae to bim. 


Hep that such a suit is not a suit within Section 6 
Act XI of 1865 to recover personal property, or the 
value of personal property, and is not cognizable by the 
Small Causes Court. 


Case.—Tuis is a regular snit under Sec- 
tion 246 of Act VIIL of 1859, brought by 
the plaintiff.to establish his right or lien to 
the buffaloes mentioned in the plaint, and to 
obtain a declaration that they are liable in 
satisfaction of his decree; and there isa 
prayer in the alteruative to make the first 
defendant liable for the amount of that 
decree, under the circumstances mentjoued iu 
the plaint, which runs as follows :— 


“This is an action for enforcing the sale | 
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case No. 791 of 1867, obtęined by me, or 
in the event of the buffaloes not being 
‘available, for the recovery of Rs, 460-6- 9, 
from first defenf@lant, as per * account 
given in the schedule below. » 


That the father of defendant No. 
purchased the buffaloes with capital bor- 
rowed from me, but being unable to liqui- 
“date the amount when it became due, he 
executed an ikrar on the 27th Magh 1271, 
pledging the huffaloes and binding himself 
not to alienate them or transfer his rights 
theretu by any by-hebba, and stipulating 
further that until the amount of principal 
and interest dne were liquidated, his other 
property would be liable for the same, pro- 
vided the amount due be not realized by 
the sale of the pledged buffaloes in the 
first instance. Subsequently, the defend- 
“ant having failed to pay off the amount 
within the stipulated time, I sued defend- 
“ant No. 2 in this Court, and obtained 
“a decree against him; and on my attaching 
the pledged buffaloes i in execution of the 
said decree, defendant No. 1 filed a Mo- 
znheur, alleging that he had purchased the 
buffaloes on the 4th Pous 1273 B S.; and 
the attached property was accordingly re- 
lensed on the 4th September 1867. The 
father of defendant No. 2, having pledged 
to me the said buffaloes long before the 
“ execution of the kobala propounded by the 
defendants, the latter had no right to alie- 
nate the same. {T am, therefore, entitled 
to realize the sum of Rupees 460-6-9 due 
to me, by the sale of the pledged buffaloes— 
“ failing which—from the first defendant, inass 
much as the said defendant purchased and 
“ appropriated them to his own use.” 


Such a suit, under the frequent rulings of 
the High Court, is clearly maintainable, as the 
plaintiff obtained a money decree on the 
ikrar pledging the buffaloes to him, but the 
question is, is the present suit maintainable 
ina Small Cause Court, or not ? 


Only the first defendant appeared, and on 
hig behalf, it was urged that sach a suit is 
not maintainable in the Small Cause Court, 
as the relief sought thereby cannot be grant- 
ed by such a Coart. 


Now the Hindoo, as well as the Mahome- 
dan Law, recognized no distinetion betWeen 
mortgages of land and pledges of other pro- 
perty, Pand the Regulations in no degree 
recognize any necessity for the mortgagees 
being put in possession, and all the logisla- 
tion of the English Government on the ub- 


2 


~y 


“of 17 buffaloes in satisfaction of decree in | ject has proceeded on the basis that mortga- 


‘ 
e ° 
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ges are valid, *vhether® accompanied by pos- 
session or not. The late Supreme Court also 
recognized the validity of, and gave full 
effect to, Hjndoo mortgages, whether accom- 
panied by possession or not. See Macpherson 
on mortgages, page 6, and the cases there 
cited. 


In the ikrar’on which the plaintiff obtain- 
ed a decree, there is a clause against aliens- 
tion in the following torms :— 


“at Hale weet wa ints tie copay 
‘30 crat IRR e ara aires a BTR AeA 
Caga a aSa NRA jasta gifa wa 
caa afra ca aia tive Dra wta ate fits 
“Afà aaa Ga fR few aiaa Sati RTRT] 
“cag nia farg s antya] efaaai e aficreai 
Cul off e oer cr aaga Sa Dreta way Ba 
Cua aioe aflar ae ot afata natra 
“my ay bral win alex wee Graz taa] 
“Caryn a dies suaa Brel watery aitat 
“aecaq |” 


So that any alienation by him, or his 
representatives in opposition to an express 
stipulation to the contrary, and a transfer made 
under such circumstances is ipso facto, void 
or at least voidable ; but the late decisions of 
the Caleutta Court distinctly lay it down 
that an express stipulation not to alienate 
property which is mortgaged until the debt, 
with interest and costs, are paid off, does not, 
according to the true construction of the law, 
preclude the mortgagor from transfering hig 
own proprietory right, or making a second 
mortgage, provided such transfer or mort- 
gage be made. subject to the first mortgage. 
See the same authority, pp. 114-116; and 
there are cases showing that where an 
assignor wrongfully sold the goods so that 
he could not deliver them on demand, the 
assignee was held entitled to recover their 
value in trover even against the bona fide 
purchaser. Cooper vs. Williamott, 1 C. B. 
672; Fenn vs. Bittlestone, 7 Ex., 152. 


2 


It is also laid down in Addision on Con- 
tracts, pp. 272 and 273 :—“ Ifthe mortgage 
‘ debt is to be paid by a day named, and the 
‘“ mortgagor is to hold possession until 
“ default has been made, there is a re-grant 
‘and bailment of the goods to the mort- 
“gagor for the intervening period, and 
‘ the mortgagee has no right to the posses- 
“ sion of them until the mortgagor’s time 
“of holding has expired; and if he fakes 
“ possession, he will subject himself to an 
“action for a trespass. Brierly vs. Kendall, 
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pos- |“ 17 Law Journal, Q. B., 9375 21 Law 


“Journal, Q. B., 161; 16 Jar, 449. 
“ Butif the mortgagor deals fraudulently 
“with the mortgaged goôds thus left in 
‘ his possession, if he attempts to sell 
“ them, or if he becomes bankrupt and his 
t assignees take them and attempt to sell 
“ them, the bailment is determined, tife pos- 
“£ sessory title reverts to the mortgagee, and 
“he may immediately commence an action for 
“ the recovery of the goods or their value., 
“Fenn vs. Bittleston, 7 Exch, 152; 21, 
“ Law Journal Exch., 41. If goods are as- 
“ signed to the mortagee upon trust to permit 
“ the mortgagor to hold and enjoy them until 
‘default has been made in payment of tle 
“ mortgage debt and interest by a day named, 
“and upon further trust to sell them upon 
“such default being made, the mortgagor 
“has the legal right uf possession, incumbered 
“ with the trust, as well as the right of pro- 
‘‘ perty, and may maintain trespass against 
“a wrong doer. White vs. Morris, 11 ©. B., 
“1015; 21 Law Journal, C. P., 185. A 
“ proviso ina mortgage of chattels, that after 
“default made in payment of the mortgnge 
“ debt after notice, it shall be lawful for the 
“ mortgagee to receive and take into posses- 
“sion, and thenceforth to hold and enjoy 
“the mortgaged chattels, aud to sell and 
“ dispose of them, and that until defaull, 
“it shall be lawful for the mortgagor to 
“ hold and make use of them, does not prevent 
“the mortgage from operating as an immedintg 
‘transfer of the right of property in the 
“ chattels to the mortgagee. The latter is the 
“ legal owner whether in or out of possession, 
“ Gale vs. Burnell, 7 Q. B., 850.” 


The present action may, therefore, be 
considered in the light of an action of trover, 
and such an action is the appropriate remedy 
where conflicting claims to chattel properly 
call for adjustment. Considered in this 
light, it will clearly be maintainable in the 
Small Cause Court under Section 6 of Act XI 
of 1865. 


It has also been frequently ruled by the 
High Court that where a suit is brought to 
establish a right to property sold in execu- 
tion, the property being moveable and in 
valne less than Rupees 500, the Small 
Cause Court alone has jurisdiction in such 
matters. I therefore think that the prayer 
for sale may be treated as surplusage, and 
that the plaintiff is entitled to the other 
relief sought by his plaint. 


The registered Kobalah held by first 
defendant and dated 4th Pous 1273 B, § 
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purports to have been granted by second and | 
third defendants alore, and ‘no evidence was 

offered to shew that it was granted for valuable 

considerntion ard without notice; anditap | 
pears that the title (ifany) acquired thereby is 

not complete, inasinuch asthe other defendants | 
have not joined therein. The Kobalah, more- 
over,eis not made subject to the plaintiff's 
ikrar which is of priondate, and the buffa- 
Joes mentioned therein were not sold in 
market overt. I, therefore, on the evidence 
“adduced by the plaintiff, gave a verdict in 
his favor for Rupees 438-109 with costs 
Rupees 73-15, total Rupees 6512-9-9, to be 
paid by first defendant, and I gave him the 
option to return the buffaloes to plaintiff in 
order to enable him to have them put up to 
esale, in which event I made him liable only for 
the costs of the action ; norelief was given 
against the other defeudants, as none was. 
sought for. 


The above decree has been passed con- 
tingent on the opinion of the High Court ' 
on the following point, viz:— 


Whether the plaintiffs suit as laid is 
cognizable by a Small Cause Court ? 


The judgment of the High Court was 
delivered as follows by 


Peacock, C. J.—It appears to us that this , 
is not a suit to recover personal property, or 
the value of-personal property, but that it is 
a snit to ascertain whatis due to the plaintiff , 
on the mortgage deed, and to have it declared } 
ihat the plaintiff has aright of Hen on the 
buffaloes to that extent, and to make the 
buffaloes available for realizing that amount. 


If it were a suit to recover the bnffaloes, 
the plaintiff upon succeeding wonld be en- 
titled toa decree to have the buffaloes de- | 
livered to him. If it was a snit for the 
value of the buffaloes, plaintiff would be 
entitled to recover the full value. 


Civil 
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In this suit, the plaintiff is not entitled to a 
decree against the first defendant for Rupees 
413-J0-9, which was the amount due under 
the mortgage, for the buffaloes may not be 
worth that sum. Iris true that the Judge 
has given the defendant the option of return- 
ing the buffaloes to the plaintiff to enable 
kim to have them put up to sale, but he does 
not order the plaintiff to sell them and to, 
return to the first defendant any surplus 
beyond 418 Rupees ond the costs, nor would 
he have the power to do so. 
= 1 

Tf this werea suit for the buffaloes, or the | 
value thereof, then the plaintiff upon 
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succeeding in the sujt would? be entitled fo 
the buffaloes without any condition, or to the 
full value thereof. (his shows thatthe suit 
Å e e 

is not cognizable by the Small Cause Court 
under Section 6 of the Small Chuse Court 
Act. t 


E 





The 18th January 1868. 
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Present: 


The Ton’ble L, S. Jackson, Judge. 
4 


Practice--Appeal—Staup—Plain 
paper. 


Loazima Miseellaneous Appeal from an 
order passed by the Officiating Judge 
of Tirhoot, dated the 13th July 1867, 
reversing un order passed by the Princi- 
pal Sudder Ameen of that District, dated 
the 17th December 1866. 


Chumun Chowdhry and another (Decree- 
holders) Appellants, 


VETSUS 


Shaikh Ali Azim (Judgment-debtor) 
Respondent. 


Baboo Romanath Bose for Appellants. 


No one for Respondent. 


The rule of Circular No, 31, dated 3rd October 1864, 
that the time allowed for obtaining a copy of judgment, 
or decree shall not begin to count till the whole of 
the requisite pieces of stamp paper are put in, extends 
also to piuin paper filed under the general rule at end 
of Schedule B Act X of 1852, when the copy cannot be 
comprised within the stamp paper put in. . 


Note by the Deputy Registrar.—OQn re- 
ference to the endorsement on the copy of 


‘the order against which this appeal is 


preferred, it will be seen that ‘ papers” 
for the copy were filed on the 27th of July 
1867. . 


The word “ papers” in the endorsement, 
it is evident from the sueceeding entry, viz., 
© plain papers filed 18th November 1867,” 
refers simply to the stamp paper that was 


filed on the former date. 


Circular Order No. 31, of the 3rd of 
October 1864 (last Clause of para. 2) -pro- 
vides that “ the time allowed for obtaining 
“a copy shall not begin to count till the 
“whele of the requisite pieces of stamp 
“ paper for the copy are put in.” 

+ 
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According tf the letter of sthia rule, the 
stamp paper having been filed on the 27th 
July 1867, and the copyebeing “ ready”? for 
delivery on the 20th of November 1867, the 
appellant would be entitled to a deduction, 
in calculating whether this appeal is in time 
or not, of 117 days, which would briug it 
within time. æ 


But as the appellant has, ender the 
“general rule” at the end of Schedule B, 
Act X of 1862, to furnish thé “ plain paper” 
when the copy cannot be conveniently 
comprised within the stamp paper put in, 
the principle laid down by the rule will, I 
presume, apply to plain paper equally with 
stamp paper. 

If this view be correct, the plain paper 
having been putin by the appellant on the 
18th November 1867, the time to be allowed 
for obtaining the copy docs not begin, under 
the terms of the rule in the Cireular Order 
adverted to, to count until that date, and 
this appeal would, in that view, be out of 
time. 


I beg to refer the point for the orders of 
the Court. 


Judgment. 


Jackson, J.—The appeal is, in my opinion, 
beyond time, and should be rejected. 





The 18th January 1868, 
Present : 
The Hon’ble L. S. Jackson, Judge. 


Practice—Stamp — Appeal — Execu- 
; ` tion case. 


Loazima Miscellaneous Appeal from an 
order passed by the Judge of Hooghly, 
dated the 20th November 1867, affirming 
an order passed by the Sudder Moon- 
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Baboo Sham Lall Mitter for Appellant. 


No one for Respondents. 


An appeal from an orler of the Lower Appellate 
Court, declaring that a party who claimed to be in pos- 
session of property taken in execution of a decree to 
which he was-no party aud with which he had no con- 
cern, had no locus starli in the execution case, isdn the 
nature of a Miscellancous* appeal and should be on a 
stamp for an ordinary petition, 


Note by the Deputy Registrar.—Crr- 
TAIN property having been attached in exe- 
‘cution as belonging to the judgment-debtor, 
a party in no way connected with the case 
in exccution claimed the property and pug 
in his objection claiming bond fide to be in 


possession of the property on his own» 


necount. 


The Court executing the decree, directed 
the claim to be numbered and registered as 
n suit between the decree-holder as plaint- 
iff, and the claimant as defendant, under 
Section 229 Act VIII of 1859. 


The claimant appealed against that order, 
and the Lower Appellate Court dismissed 
the appeal on the grouud that, as the appel- 
lant was not a judgment-debtor, nor was the 
decree in execution given against him or 


execution taken out against him, he had no 


locus standi in the ease in execution, and 
could not, therefore, object to its issuing. 


Against that order of the Lower Appcl- 
late Conrt, this appeal is preferred on a 


stamp for ordinary petitions, that is to say, 
hd 


on a stamp of the value of rupees 2. 


The question I beg to refer for the orders 
of the Court is, whether this special appeal, 
being from an order on a claim numberod 
and registered under Section 229 Act VIII 
of 1859, should not be treated as any other 
special appeal, as regards the stamp to he 
used for its engrossment, in which case the 
present stamp would be insufficient; or 
whether, as the appeal is from an order of 


sif of that District, dated the 23rd the nature of an interlocutory order, if 


July 1867. 


" Mohesh Chunder Banerjee (Objector) 
ü Appellant, 


VETSUS 


Chunder Monee Dabee and another (Deeree- 
holders) and another (Judgment-debtor) 
Respondents, 


$ 
Py * 


there be in ihat case an appeal at all (see 
Section 363 Act VIII of 1859), it should 
not rather bo treated as a miscellaneous 
appeal, in which case the stamp used would 
be suffiient, l 
A Judgment, 

°? Jackson, J.—1 am inclined to think that 
thjs appeal should be on a stamp for ordi- 
nary petitions, It is in the nature of a 
misgellaucous appeal, 


B 
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. The 18th January 1868, 
_ Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble C, Hobhouse, 
Judge. 


Liability — Promise by other than 
borrower to repay loan, 


Reference to the High Court by Baboo 
Banee Madhub Shome, Judge of the 
* Small Cause Court of Pubna, dated the 

« 14th August 1868. 


Pearee Lall Shaha, Plaintiff, 
VEPSUS 


Woomesh Chunder Mojoomdar and others, 
Defendants. 


Baboos Kalee Mohun Dass and Nilmonee 
Sein for Plaintiff. 


Baboos Romesh Chunder Mitter and Hem 
Chunder Banerjee for Defendants. 


Where a brother promised in a letter to repay a debt 
contracted by his deceased brother, which was secured 
to plaintiff by a note of hand which had been given by 
the deceased, it was held, on a consideration of the terms 
of the letter, that the defendant, who was sued on the 
letter, had taken upon himself the liability of re-paying 
the debt, although the amount of the loan was not 
stated in the letter. A promise to pay a debt is 
binding in many cases, although the amount of it may 
not be ascertained at the time. n 

Case.—Tue plaintif’s averment is that 
the deceased Shib Chunder Mojoomdar, 
in his life-time, borrowed of the plaint- 
iff rupees 300, and executed in his 
favor a hand-note for the same on the 
25th July 1865; that on the death 
of Shib Chunder, the money was .démanded 
from his brother, defendant No. 1, who ad- 
mitted it to be his own debt, And on the 
Ist Pous 1273 B. S., wrote a letter to that 
effect, and that in consequence thereof she 
snid defendant No, 1 is justly liable for 
the money, and therefore plaintiff shas 
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brought this suit to recover the said amount 
with interest against defendant No. 1, 
making at the same,time Lall Coomaree a 
co-defendant. Defendant Woomesh Chun- 
der Mojoomdar, in answer to the suit, states 
that he was not aware of the fact of the 
hand-note; that the letter of ihe lst Pous 
1273 B. 8., was written hy him to the 
address of the plaintiff simply at the in- 
stance of Hurish Chunder Doctor, but that 
he is not liable for the money claimed under 
that letter. It has been urged on behalf of 
the defendant Lall Coomaree, that’ inas- 
much as she was not aware of any thing 
of the hand-note in question, she is not liable 
for the money covered by it. 


Issues. 


ist—Did Shib Chunder, in his life-time, 
actually borrow of the plaintiff rupees 300, 
and execute the hand-note in question ? 


2nd.—~Whether, under the letter of the 
Ist Pous 1273, Woomesh Chunder, defend- 
ant No. 1, is or is not liable for the claim 
of the plaintiff? 


With regard to the second issue, Baboo 
Radha Madhub Dutt, pleader for the plaint- 
iff, verbally contends that inasmuch as 
defendant Woomesh Chunder Mojoomdar, 
when he heard from witness Hurish Chunder 
Doctor of the existence of the debt secured 
by the haud-note, admitted it to be his own 
debt and expressed in the letter his desire 
to liquidate it by instalments, he, the said 
Woomesh Chunder, is undoubtedly liable for 
the said debs. 


Baboo Ishan, Chunder Moetry, vakeel 
for defendant Woomesh Chunder, argues that 
the aforesaid contention of the pleader for 
the prosecution is quite erroneous, because 
if his client were informed of auy thing of the 
hand-note, mention of it would, of course, 
have been made in the letter in question which 
was written at the- word of Hurish Chun- 
der Doctor who merely told of the existence 
ofa debt, but not of any particular one, and 
hence it is apparent that-he did not say any 
thing of the hand-note ; that as the letter 
contains no specification of the debt or the 
amount thereof, and as the defendant 
Woomesh Chunder did neither thereén ac- 
knowledge the debt to be his own, nor did he 
promise to repay it himself, he cannot be 
held liable for the same, and that the mean- 
ing of the phrase in the letter “ we shall re- 
pay he debt” appears to be this, that 
the debt was promised to be repaid by the re- 
presenfatives of Shib Chunder from the 
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‘assets of the estate left by him; that as 
Woomesh Chunder is neither an heir nor a 
representative of Shib Chunder in the pre- 
sence of tha deceased’s widow, he is not 
liable for his debts; and that as defendant 
Woomesh was not a party to the’ hand-note, 
he incurs no liability under the letter in 
question, 


Defendant Woomesh Chunder Mozoom- 
dar has made a special application, praying 
to obtain the opinion of the Honorable 
Judges of the High Court on the second 
issue only, and I accordingly, recording my 
decision of that issue, beg to trouble the 
Court with an ‘opinion on that point 
simply. — 


In my opinion, defendant © Woomesh 
Chander is not Hable under the letter cited 
by the plaintiff for the debt secured by the 
hand-note, because the letter now before me 
does not make out that it was written in 
acknowledgment of the debt covered by 
the hand-note. This letter appears to have 
been addressed to Geeree Lall Shaha and 
the present plaintiff Peary Lall Shaha, and 
its language shows that its writer Woomesh 
Chunder wrote it merely to say that any debt 


dueto the addressees by his elder brother. 


would be liquidated by them ; but it contains 
no mention of -the hand-note, and the said 
defendant Woomesh Chunder now denics 
any knowledge of the hand-note and admits 
_ the letter in question to have been written 
by him merely at the instanee of Hurrish 
Chunder Doctor, witness No. 1. From these 
circumstances and from the terms of the 
letter, I am uot at all led to suppose that it 
was written in acknowledgment ‘of the debt 
„under suit. Itis also to be remarked that 
the hand-note was in fuvor of Peary Lall 
Shaha only ; whereas the letter in question 
was addressed to the plaintiff, said Peary 
Lall, and Geeree Lall Shaha, and that the 
letter does not contain specification of any 
particular debt or the amount thereof. 
This being the case, I am clearly of opinion 
that under that letter the defendant Woo- 
mesh Chunder is not liable for the claim. 
The wording of the letter leads me to 
suppose that the debt therein alluded to 
aus no particular debt but a general one ; 
for if that were not the case I see no reason 
why if was written to the joint address of 
the plaintiff and Geeree Lall! who, plaintiff's 
vakeel admits, was brother of the plaintiff, 
Further, under the High Court’s Ruling of 
the 23rd February 1866 on references’ from 
è hd 
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the Small Cause Courts, in the case* ofeNobia 
Chunder Mojoomdar versus Mr. T. J. 
Kenny (vide Wyman and Company’s Re- 
ports, page 15, Volume I,) a Writing which 
does not specify the amount and the debt, 
is no binding document at all ; and, there- 
fore, though the witness No. 1 has deposed 
that defendant Woomesh Chunder wrote® the 
letter in question prothising to repay the 
debt of the hand-note, the said defendant 
cannot, in my opinion, be held responsible 
for tha claim under that letter, for oral evi- 
dence is uot admissible to explain a written 
document. The copies of the hand-note 
and the letter, as well as the deposition of 
Hurrish Chunder Doctor, witness No, 1, aree 
herewith submitted. 


The judgment of the High Court was 
delivered as follows by 


Peacock, C. J.—Tuar defendant’s brother 
borrowed rupees 300 from the plaintiff, and 
gave a note of hand for it, dated 25th July 
1864, and it does not appear that any other 
debt was owing to the plaintif. After the 
death of the brother, the defendant, in answer 
to an application which the plaintiff made to 
him for payment, wrote tho letter now submit- 
ted to us, saying—‘*T am told you are a lit- 
tle anxious for the debt due to you by my 
brother. You need not be in any anxiety 
for the recovery of the same, as we shall 
repay you.” ” 


It appears to me to be clear that the 
defendant included himself, at any rate, 
under the word ‘ we,” and that he did not by, 
that word refer to his brother’s widow. 


He then says,—‘‘it isa matter of great 
difficulty to repay this money at the present 
moment in one lump sum, and I therefore 
desire to make payment of the same by 
instalments. Ifthe said occurreuce had not 
happened, there was no necessity for me to 
write for an instalment.” 


Taking the whole letter together, we 
think if is an acknowledgment that the 
defendaut was liable to the plaintiff for the 
debt which the brother had contracted and 
asks for time to pay, excusing himself for 
making that request by the distress which 
his brother’s death had caused to the family. 


In this yiew of the case, the plaintiff was 
not legally bound to ‘give time for payment 
by instalment, but he did in fact wait for 
payment for nearly six months. 





` 
* See 5 W. R Small Cause Court References, page 3. 
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It is, therefore, unnecessary for us to| Messrs. A. T. T. Petersonand R. T; Allan” 


decide whether in a Court which is to be 
guided by the rules of equity, Justice, and 
good conscienée, aman who promises to do 
a thing is not bound .to perform that pro- 
mise unless there is a consideration for it, 


The case which has been referred to by 
the Judge of the Qmall Cause Court as an 
authority that a promise to pay a debt is 
not binding unless it specifies the amount, 
does not bear out the Judge as to the prin- 
ciple for which he cites if, and there must 
be many cases in which a promise to pay a 
debt would be binding, though the amount 
of it'has not been ascertained at the time, 
‘In the case cited, the only question was, 
whether a writing which the defendant had 
given was a sufficient acknowledgement 
by him in writing of a debt due by him 
to take the case out of the statute of limi- 
tation under Section 4 of Act XIV of 
1859. 


The case should be returned to the Small 
Cause Court with an opinion that the de- 
fendant is liable under his letter to pay 
the debt. 





The 12th January 1868, . 
Present : l 


The Hon’ble G. Loch and C. Hobhouse, 
Judges. 


Suit by Mahomedan widow--Deed 
conveying away property to other 
than legal heir—Qnus Probandi. 


Case No. 118 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 25th March 1867. : 


Saduk Ali Khan (Defendant) Appellant, 


VCTSUS 


Bibee Pearee and others (Plaintiffs) 
Respondents. 


Messrs. R. V. Doyne, R. E. Twidale, asd 
C. Gregory, Moonshee Ameer Ali qnd 
Baboo Unnoda Pérshad Banerjee for 
Appellant, d 


+ 


and Baboos Debendro Narain Bose and 
Nil Monee Sein for Respondents. 


In a suit by a Mahomedan widow against the brother 
of her deceased husband for her share of the property 
of her husband, the defendant set up a Tumliknamah 
by which the deceased conveyed the property away 
to the son of the defendant. Herp, that the burden 
of proof was on the defendant,.and that he was bound 
to adduce the very strictest proof of the conveyance, 


as itcut away property from the natural heir. The 


Tumliknamah was rejected, having regard to its terms 
and to the probabilities and facts of the case. 


Hobhouse, J.—Tax principal plaintiff, 


respondent in this case, is the widow of one , 


Mehdee Ali Khan, and is the natural heir to 
a 4 anvas share of the property of that per- 
son, and she sued to recover this share. 


The principal defendant, appellant, is the 
brother of the said Mehdee Ali, and he 
sought to retain possession of the said pro- 
perty by virtue of a Tumliknamah alleged 
to have been executed by the said Mehdee 
Ali in favor of his (appellant’s) minor son, 
Altaf Ali, on the 11th Falgoon 1271, 


The appeal has been argued before us for 
three whole days by learned Counsel on 
either side, viz., Mr. Doyne for appellant, 
and Mr. Peterson for respondent, and many 
collateral points of law and of fact have been 
opened out, but the main fact is this, viz., 
whether Mehdee Alidid or did not execute 
the Tumliknamah of date the 11th Falgoon 
1271? 


The burden of proof is on appellant and 
where, as in this case, property, and that 
of considerable value, is purported to have 
been conveyed away from the natural heir, 
no doubt the very strictest proof of such 
conveyance is requir ed. 


In my judgment, I have rarely seen a case 
in which the proof attempted io be set up 
has so completely broken down under ex- 
amination. 


I will take first of all the document itself, 
the Tumliknamah, avd I find in some of its 
very provisions that which seems to me to 
be strong presumptive evidence that it Is 
not genuine. 


It recites that the executor is in a dying 
state ; that he has now no hope of offspring 
though he had at one time had such hopes ; 
aud that he had from his very birth always 
considered Altaf, lis nephew, as his gon ; 

‘ $ 
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*and, therefore, the docunkbnt goes on to say, 
he, the executor, conveys to the said Altaf 
the whole of his propefty burdened only 
with maintenance allowances for life to him 
the executor, of rupees 50, to his wife the 
plaintiff of rupees 25, and to three other 
certain persons of rupees 20 a month, 


Now, it isin evidence that at the time 
when Mehdee Ali died, he himself was only 
35 years of age; that Altaf was a boy of 
11; that the plaintiff was a young woman 
when she married; that Mehdee had been 
twice married ; to the present plaintiff 5 years 
before his death ; that the diseases of which 
Mehdee died was cough, spitting of blood, 
and fever; and that it was not until Agran 
1271, or shortly before his death, that any 
physician was called in to minister to this 
disease ; that Mehdee retained a consider- 
able establishment even after the alleged 
execution of the Tumliknamah ; and that his 
widow was a woman of rank. 


When Atlaf then was born, Mehdee Ali 
was a young man of 24 and married, and not 
afflicted with any disease precluding the 
generation of offspring, but rather, as he is 
made to recite, having hopes of offspring ; 
why then should he from the time of Altaf’s 
birth have always looked on Altaf as his son ; 
or why, if he did always so look on Altaf, 
should he, 6 years after Altaf’s birth, have 
married a second young wife ? 


Or again, is it reasonable to suppose that 
with himself and a large establishment to 
maintain, Mehdee Ali should have denuded 
himself of all his income save a miserable 
pittance of 50 rupees a month, or that he 
should have considered 25 a month a main- 
tenance sufficient for a woman of the rank 
of his wife, the plaintiff, 


_ithink these deductions from the very 
contents of the Tumliknamah point very 
strongly against its genuineness. 


I turn now to the facts which must be 
presumed to have preceded the execution 
of such a document as the Tumliknamah. 
Mehdee Ali must have given instructions to 
have it drawn up; some body must have 
drafted it ; some body must have written it 
out fay, and the original draft must be some- 
where, or might have been accounted for, 


Now, here is the account given of all 
these important and indispensable prelimin- 
ary matters by appellant. 


Auwar-ul-Hak says, he went to see Melxlee. 
He does not say why, and if he can be said 
to have said when, it was in the month of 

e? i 
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Choit, (the Tymliknamah having* beon 
executed in the #algoon previous), and 
Mehdee then told him to. remind his, 
Anwar’s, father Shumshere to make a draft 
of a Tumliknamah. Anwar did remind his 
father; and the next morning one Bisseshur 
Pershad, Mehdce’s Mootsuddee, came and 
took such a draft from Shumshere and fhen 
copied it out fair. j 


This is all the account given of the cir- 
cumstances which led to the execution of 
the Tumliknamah. 


No one says when, and how, Mehdee 
instructed Shumshere to draft the 
document, yet it is a lengthy document” 
purporting to convey away some 
pieces of valuable property, No one evon 
says that Mehdee did instruct Shumshere 
at all. The man who comes forward 
to say he reminded Shumshere of the in- 
structions, tells what is at least a very doubt- 
ful story. Bissessur who is said to have 


had Shumshere’s draft, which might have 


been proved by means of Shumshere’s 
hand-writing, does not produce it nor ac- 
count for its non-production ; nor does he, 
therefore, shew on what it was that his 
own alleged fair copy was based. 


Then, next, as to the alleged actual exe- 
eution of the Tumliknamah. It is only 
reasonable to expect that when such a 
document purporting to alter the succession 
toa large and valuable property, was being 
executed, all the parties most interested 
in such a document would be present, and 
specially all the immediate family of the 
executor, and the most respectable of the 
neighbours would be at least in a position 
to know and to say something of it. 


150 , 


* 


If Sadik Alls witnesses are to be credited, | 


he was present when the Trumliknamah was 
executed and Dildar and Bahadoor Ali 
knefy all about it, but not one of these men 
was called even to depose to what they 
knew ; and certain of Sadik’s own witnesses 
admit that of thè many respectable neigh- 
bours not one was present on the above 
occasion. 


And of those. who have deposed to the 
said execution, there was not one, except 
Bissessur Pershad and Digumbur Singh, 
who gave a good reason for being there at 
all and witnessing the execution, and there 
are” discrepancies in the statements of all 
which, on comparison with the decd, are 
fatal*to it, 


© 
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For'instance, all are unanimous in alleging 
two facts: first, that all the witnesses sub- 
scribed their names in the same ink; and 
secondly, that Mehdee Ali was one whole 
hour employed in subscribing his name, 
letter by letter. 


Now, there were six documents the sub- 
scription of which by. Mehdee Ali are said to 
have occupied him one whole hour, and no 
doubt, if a person was in extremis or even 


very feeble, it would be reasonable that a | 


long time should be occupied by him in 
subscribing six lengthy signatures. 


But he was not in extremis ; he is said not 
“to have died until more than one month 


later; and he was not very feeble, for the ; 


signatures are not those of a feeble man, 
but on the contrary they are written in a 
firm running hand, not one bit less firm or 
less formed than the true signature on a 
pottab, dated years before, 


It cannot, therefore, be believed that 
Mehdee Ali signed as alleged; and as ta the 
ink used, it is at once apparent that it was 
not ink out of the same bottle, nor apparently 
ink used at the same time. 


Aud when if comes to a comparison of 
signatures, it is quite clear that those on the 


several documents put forward are materi- | 


ally not alike to each other, nor to the one 
admitted signature on the pottah. 


gg amaa 

There was a Kazbe’s office close at hand. 
The notorious custom of the country then 
was to report at suth offices every material 
change of hands in valuable property, yet no 
such report was ever made, nor was the deed 
ever there attested. 


Muzufferpore, where the registry office 
is, was only 382 miles from Durbungah 
where the deed is said to have been executed, 
yet there wasa month’s delay between exe- 
cution and registry,. and no sufficient cause 
established for the delay. 


The witnesses who swore to the facts that 
the deed had been executed and that the 
executor was alive at the time of registration, 
were not produced, and their absence were 
not accounted for. : 


The Mookhtear (Juggodumba Sahoy) who 
registered the deed did. not, as is usual, 
do so on the affirmation that, of his own 
knowledge, the executor was alive at the 
time of registration, but sheltered himself 


i under the oaths of the witnesses just above 


alluded to, who were not produced ; and this 
Mookhtear was discredited by the evidence 
of two pleaders, to whom he revealed the 
fact that the deed had been registered after 
the death of the alleged executor. 


And, finally, the signature on the receipt 


And on the other side, there are witnesses | for rupees 50 as of Mehdee Ali and as 


for the plaintif, whom the Court below, 
which had them before it, the rather be- 
lieved, and who,—some of them,—assigned 


under date the 12th Choit, is uot the signa- 
ture of a man who is described as ‘ bud- 


good reasons for their presence, and who; hawas” one month before, and who is said 


deposed that they must have known had any | 


Tumliknamah been executed, and that none 
such was executed. 


The evidence, then, for the appellant is 
unsatisfactory and unconvincing, and is 
in fact rebutted as well in regard to’ the 
circumstances which preceded, as in regard 
to those which accompanied, the execution 
of the alleged Tumlikuamah ;‘ and it is 
equally unsatisfactory and unconvincing in 


regard to circumstancos succeeding the said | 


alleged execution. 


The deed is said to have teen exccuted 
on the Lith Falgoon. Altaf is sajd at once 
to have taken possession by virtue of the 
deed. The deed was registered on the 11th 
Choit. Mehdee Ali is said to have givén a 
first receipt for his first monthly stipend of 
rupees 50. á 


& 


to have died five days afterwards; neither 
does it correspond with Mehdee Ali’s ac- 
kunowledged siguature, nor yet with the 
other signatures adduced as genuine by ap- 
pellant. 


Omitting, therefore, any allusion to any 
other points of law or fact raised by learned 
counsel on either side, and making every 
allowance for errors apparent on the face 
of the judgment of the Lower Court, I 
would find as a fact, that the Tumliknamah 
was not established, and I would dismiss 
this appeal with costs. l 


Loch, J.—I concur in this judgment, and 
dismiss the appeal with costs. 


a. alll 
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° The 20th J anuaty 1868. V, Act X Rulings, page 20, the plaintiff can- 


Present ¢ 


- a 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Jurisdiction — Givil Court —Suit for 
execution of a purchased decree 
under Act X of 1859. ' 


Case No. 2928 of 1866. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 20th 
August 1866, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 20th February 1866. 


- Odbesh Coomar Singh (Defendant) 
` Appellant, 


- VErSUS 


Ram Gobind Singh and others, (Plaintiffs) 
Respondents. l 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Mr. R. T. Allan and Baboo Kalee Kishen 
Sein for Respondents, 


The Civil Court cannot entertain a suit for the issue 


of an order to grant execution on the strength of |- 


pisintiff's purchase, after the Collector has refused to 
allow plaintiff to execute a decree under Act X of 
1859, which he had purchased from the original judg- 
ment~creditor. : 


Bayley, J.—Artur hearing Counsel for 
both sides, it is clear that the only question 
now requiring our decision is whether, 
when the Collector refused to allow plaintiff 
to execute the decree under Act X of 1859, 
which he had purchased from the original 
judgment-creditor, plaintiff can sue in a 
Civil Court “for the issue of an order to 
grant such execution on the strength of 
plaintiff’s purchase.” 

We think that under Section 151, Act X 
of 1859, and under this Court’s decigion 
in page 147, Weekly Reporter, Special 
Number, and Full Bench, decision, Volume 


not so sue. It is not alleged that there 
was fraud as to the sale, or that in fact 
there was no’ sale, so as to bring the case 
within the Fall Bench ruling cited. And 
as to the plea pressed upon us that the suit 
is in fact one under Section 15, Act VIIE 
of 1859, we can but refer to the very terms 
we have cited from the plaint as shewing 
that this is not so. 


On the whole, then, we think the Civil 
Court had no jurisdiction to try the case as 
brought, and reversing its order, we decree 
this special appeal with costs. 





The 21st January 1868. 
Present : 


The Hon’ble F, B. Kemp and E. Jackson, 
Judges. 


Enhancement — Butwarrah — Section 
9 of 1814—Section 19, Regulation 
IR of 1793. 


Case No. 1435 of 1867. 


Special Appeal from a decision passed by 
the Judge of the Small Cause Court, 
exercising the powers of a Principal 
Sudder Ameen of Bhaugulpore, dated 
the 8rd April 1867, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 10th December 
1866. 


Luleet Narain Singh (Plaintiff) Appellant, 


VETSUS 


Gopal Singh and others (Defendants) 
Respondents. 


Baboos Romesh Chunder Mitter and 
Poorno Chunder Shome for Appellant. 


My. R. ES Twidale and Baboo Ohunder 
Madhub Ghose for Respondents. 
e 


Suit for khas possession of land made over to plaintiff 
on a batwarrah. The defendant pleaded 12 years ad~- 


146 Civil 


Verse possession, and that he was gntitled to retain pos- 


session on payment of rent, as the lands were occupied 
by gardens made by his ancestor, 


HELD, that Section 9, Regulation XIX of 1814 does 
not apply to the lands made over to the plaintiff under 
the butwarrah, that Section referring to the dwelling 
houses of co-sharers and to offices, buildings, and ground 
immediately attached to tltose dwelling houses, which 
the lands in suit were not proved to be. 


Hex also, that where the defendant does not hold 
the land as ryot, the mere fact of a division of the parent 
estate does not reduce him to the position of a ryot 
not liable to ejectment. : 


* HELD further, that the rate given in the butwarrah 

, papers is not the fair rate for these lands; for under 
Section 19, Regulation XIX of 1793 the gross produce of 
each village is caleulated with the proportion of the 
public jumma assessed thereon, 


Kemp, J.—T as was a suit for khas pos- 
session of four plots of land, numbered 76, 
103, 138- and 136, which fell to the plaint- 
iffs share as per a butwarrah conducted 
under the provisions of Regulation XIX of 
1814, the said butwarrah having taken place 
in 1263 Fuslee. It is farther alleged that 
the defendant, who is a co-sharer in the es- 
tate, has withheld possession from 1268, 
The defendant pleads adverse possession for 
more than 12 years, and ‘on the merits, that 
as the lands claimed were occupied by gar- 
dens made. by his ancestors, he was entitled 
to hold possession, paying a fair rent to the 
plaintiff, and was not liable to ejectment. 


The first Court gave the plaintiff a decree, 
overruling the plea in bar. 


The Principal Sudder Ameen reversed 
this decision, holding that Section 9, Regu- 
Jation XIX of 1814 applied to the case; and 
further that the butwarrah proceedings 
changed the character of the holding of the 
defendant from that of malik to that of a 
ryot, and that consequently the defendant 
being a ryot had a right of occupancy at 
a fair rate, which the Principal Sudder 
Ameen fixed at 4 annas per beegah, holding 
that that rate was fixed by the butwarrah 
papers. 

In special appeal, it is contended— 


\st.—-That as the butwarrah qllotted the 
four plots in contention to the plaintiff with- 
out reservation, he is entitled to direct pos- 
session, and that the Lower Court is wrong 
in holding that the defendant was not liable 

~- to be ejected, A 
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a 
2rd.—That thetPrincipal Sudder Ameen 
has wrongly applied Section 9, Regulation 
XIX of 1814 to this case. = 


37d.—That the rate of for annas was 
not the fixed rate, hut only a rate assumed 
for the purposes of. thé butwarrah and to en- 
able the Ameen to judge of the assets and 
to equalize the division. f f 


4th.—-That the defendant has no right of 
occupancy,—-not being a ryot. 





It is clear that a butwarrah took place in 
1268, and that these four plots were allotted 
tothe share of the plaintiff. Section 9 of 
Regulation XIX of 1814 does not in any 
way apply to these lands. That Section refers 
to the dwelling houses of the co-sharers, and 
to the offices, buildings, and ground imme- 
diately attached to these dwelling houses. 
It has not been shewn that the lands in 
dispute were immediately attached to any 
dwelling house belonging to any co-sharer. 


It appears that from 1268, or five years 
after the butwarrah, the defendants withheld 
possession from the plaintiff. It is also 
alleged that the plaintiffs have been dis- 


possessed of the garden lands which were 


occupied by their ancestors, but which 
have fallen within the share of the de- 
fendants as per butwarrah. The defend- 
ants never held the disputed lands as 
ryots, as supposed by the Principal Sud- 
der Ameen, nor will the mere fact of a 
division of the parent estate reduce them to 
the position of mere ryots. They held the 
lands as the plaintiffs held the lands of a 
similar description until the butwarrah, which 
formally with the consent of both parties, 
nnd unreservedly, awarded the lands to the 
plaintiff’s share ; and he is clearly entitled to 
possession of them in ejectment of the de- 
fendant whose occupancy is not that of a 
ryot. 

The Principal Sudder Ameen was also 
clearly wrong 1n assuming the rate stated in 
the butwarrah papers, viz., 4 annas per beegah, 
as a fixed rate and, as such, fair; for under 
Section 19, Regulation XIX of 1814, ‘the 
gross produce of each village is calculated 
with the proportion of the public: gumma 
assessed thereon. The rate is not fixed by the 
butwarah. ` The decision of the Principal 
Sudder Aneen is reversed, and the decree of 
first Court restored, with costs of all -the 
Courts, including those of the special appeal 
inthis Court, with interest payable by ‘the 
special’ respondent, Le 
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The 21st J anuiry 1868, 


` Present : 
‘The Hon’ble F. B. Komp and E. Jackson, 
Judges. 


Enhancement—-Presumption allowed 
by Section 4, Act X of 1859—Da- 
khilahs— Evidence. j 


Cases Nos. 1533 and 1588 of 1867 un- 
der Act X of 1859. 


Special Appeals from a decision passed 
by the Judge of Purneah, dated the 29th 
March 1867, reversing a decision passed 
by the Assistant Collector of that District, 
dated the 22nd September 1866, 


Luchmeeput Singh (Plaintiff) Appellant, 
VErSUS 


Jungulee Kullyan Doss (Defendant) 
Respondent. 


Mr. Mackenzie and Baboos Bungshee Dhur 
Sein aud Issur Chunder Chucherbutty 
for Appellant. 


Mr. C. Gregory for Respondent. 


Where a defendant who claims to have held lands 
for more than 100 years is able to prove that the rent 
has not changed for 20 years, he is entitled to the pre- 
sumption allowed by Section 4, Act X of 1859, 

No dakhilah or document, unless of very old date, 
or for some other special reason, ig admissible in evi- 
dence unless it is attested in some way. 


Jackson, J.—THE points urged in both 
these appeals are, that the defendants had 
not sufficiently claimed to hold from the 
decennial settlement, and that the Judge 
has held that the defendants have proved 
that the rent has not changed for more than 
twenty years on the evidence of the defend- 
ant’s dakhilahs, which are no evidence, 
not having been in any way attested. 

On the first point, we find that both the 
defendants have claimed that the land has 
been held as now held, for more than 100 
years. We think that whatever conflicts 
of decision there may be on other points, if 
on such a plea the defendant can prove 
that the rent has not changed for 20 years, 
he is entitled to the presumption allowed by 
Section 4, Act X of 1859, 
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But on the segond point, the Judge has 
committed the common error in Act X suits 
of inking dakhilahs, &c. ag proved, when 
there has not been any proof offered in 
support of them. Even the defendants 
have not deposed that these are the dakhilahs 
which they have received in return for their 
rents. No document, unless it is of very old 
date, or for some other special reason, is 
admissible in evidence unless it is attested 
in some way. In these cases the Assistant 
Collector appears to have omitted to lay 
down the issues on the poiuts in dispute 
between the parties, and to have them 
allowed the parties to produce evidence in 
support of their respective averments on* 
such issues. 


The Judge’s decisions are reversed as 
well as those of the first Court, and the 
Judge is directed to return these cases to 
the first Court to fix a day for the trial of 
the issues and to hear the evidence of the 
parfies upon them. The costs of these 
cases will be paid by the losing party. 





The 22nd January 1868, 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Lease (Joint)—Resignation of some 
of the lessees. 


Case No. 1888 of 1867. 6 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 


dated the 29th March 1867, affirming. 


a decision passed by the Moonsiff of that 
District, dated the 28th May 1866. 


Mokima Chunder Sein (Plaintiff) Appellant, 
VETSUS 


Pitambur ‘Shaha and others (Defendants) 
Respondents, 


Baboos Romesh Chunder Milter and 
Gireeja Sunkur, Mojoomdar for Appel- 
lant. or 


' Baboo Romanath Bose for Respondents, 


Where a joint lease was given to many persons with 
an entirety and equality of interest among the tenants, 
the resivnation of some of the joint lessees does not 


neciwsarily operate to void the lease. 
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A potfah which provided that the grantor was not to 
alienate or lease the property to any other party during 
the term of the pottah, without giving’ the lessees under 
the pottah the refusal, was upheld. 


Kemp, J.—Tue plaintiff, special appel- 
lant before us, sued the defendants, special 
respondents, on the allegation that he obtain- 
ed a mowrosee pottah of the disputed pro- 
perty from one Gunga Monee, a Hindoo 
widow, on the 2nd of Bhadro 1269 B. 8; 
that he sued the defendants for a kubooleut 
under Act X of 1859, which suit was dis- 
missed ; that his title and possession have 
beén prejudiced by this decision. He brings 
this suit for confirmation of title and pos- 
Session. 

- The property in dispute is a bazar 
known by the name of Sen Hattee. The 
plaintiff files his pottah which is not regis- 
tered. 


Gunga Monee’s answer is to this effect. 
She admits having granted a-lease to the 
defendants of the disputed property fora 
term of 7 years from 1257 B. S., but avers 
that the pottah pleaded by the defendants 
for aterm of 87 years is a forgery. She 
admitted having granted a mowrosee pottah 
of the disputed lands to the plaintiff, receiv- 
ing a bonus of G rupees. 


The defendants answered to the effect that 
they held the disputed lands under a regis- 
tered lease granted to them by the malik 
Gunga Monee for a period of 87 years, and 
that the said leuse contained a stipulation 
that the malik was not to alienate, or to 
Jease the property to any other party with- 
out giving the defendants the first refusal. 

The defendants filed a registered pottah, 
dated the llth Bysack 1261, and other 
documents, such as Collectorate Dakhilahs 
for a series of years, in support of their 
possession, 


The Court of first instance, the Moonsiff, 
laid down one issue, viz: ‘Is the poftah 
propounded by the defendants a genuine 
instrument ?” 


The Moonsiff found that the pottah was 
genuine, He observed that none of the 
witnesses for the plaintiff state definitely 
that the potteh is forged, but give hearsay 
evidence; that on such evidence, an old 
pottah, which has been duly registered and 
under which undisturbed possession has begn 
held for several years, cannot be pronounced 


to be forged; that the pottah itself bore’nd’ 


inherent signs of being a forged one ; that 
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by certain witnesfes, Further, that the 
malik Gunga Monee alleged that she gave 
the defendants a pottah for only ¥ years, or 
from 1287, but that it was clear that she. 
permitted the defendants to hold over for 
many years after the expiration of the term 
of the said lease. 


The Moonsiff explains the reason for the 
malik giving a long lease in 1261 before the 
term of the first lease in 1257 had -expired 
in this way,—that the defendants had expend- 
ed large sums in improving the bazar, and 
that in consideration of their having done 
so, a long lease on very favorable terms was 
given to them. ) 


The Moonsiff further stated that though 
two of the lessees under the pottah of 1261 
had resigned their rights under the lease, 
the terms of the lease were such that on the 
resignation of one or more of the joint les- 
sees, his or their rights devolved to the 
remaining lessees, The suit of the plaintiff 
was, therefore, dismissed, and, on sppeal, 
this-decision was confirmed. 


In special appeal, it is contended— 


lst.—-That as two of the lessees had re- 
signed their rights and interests in the lease, 
the lease itself was void. 


2nd.—That, if not wholly void, the plaint- 
iff was entitled to a decree for a moiety, 
that being the extent of the rights and 
interests of the lessees who have resigned. 


3rd.—That two material witnesses were 
not examined. l 


4th.—That the pottah propounded by the 
defendants has not been legally proved. 


The pleader took his last point first, The 
pottah, we observe, is registered, The 
malik admits that in 1257 B. &., she 
gave a lease to the defendants for seven 
years. This potthh would expire in 1264 
Bysack. It is admitted that the defendants 
have held for some years after that period, 
or from 1257 to 1272, when the present suit 
was brought; and, in the absence of any 
proof or avermeut that they were holding 
over wrongfully, it may be fuirly presumed 
that they were holding under a fresh lease 
concluded in 1261 B. S. The witrfesses 
who have been examined for the defendants, 
as also one witness cited by the plaintiff, 
depose to a pottalh executed in 1261 ; and 
though they are not asked whether the pot- 
tah produced is the very pottah which was 
executed in 1261, we can have no doubt that, 


it was duly registered and had been pfoved| taking the fact of registry years before the 
ae $ 
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epresent suit, Which registry gave notice] As long as the,co-lessees, the defendants 


both to the malik Gunga Monee, and to the 
plaintiff, ker grantee, of the title under 
which the „defendants claimed to hold, 
coupled with the fact of long possession with 
the permission of the malik under the pot- 
tah of the defendants, sufficiently establishes 
that the pottah is genuine. We, therefore, 
concur with the finding of both the Lower 
Courts to that effect. 


The two witnesses said to be material were 
named ina petition. It appears they were 
not summoned because the parties expressed 
themselves as about to come to a compro- 
mise. In appeal to the Principal Sudder 
Ameen from the Moonsiff’s decision, the 
non-examination of these two witnesses could 
not have been pressed. The case was re- 
manded in the first instance to the Moonsiff 
to examine certain witnesses, nod if the ap- 
pellant deemed the evidence of these two 
witnesses so very important, he should have 
moved the Court to insist upon their attend- 
ance. Ifistoo late at this stage of the 
case to raise this objection. 


The first ground of special appeal is un- 
tenable. The lease was a joint one with 
an entirety and equality of interest among 
the tenants. The resignation of two of the 
joint lessees would not necessarily operate to 
void the lease. Moreover, this alleged re- 
signation was not made to the lessor, the 
malik, but to the plaintiff. Such resig- 
nation is contrary to the terms of the pot- 
tah, and was doubtless collusive. This 
point, too, we may observe, was not raised 
in the appeal to the Principal Sudder Ameen 
from the decision of the Moonsiff. 


The terms of the pottah are such as to 
preclude the grantor from alienating or 
leasing the property to any other party dur- 
ing the term of the lease, without giving 
the defendants the first refusal, These 
restrictions upon the malik’s rights may be 
somewhat unusual; but holding, as we do, 
thatthe pottah is proved, we must accept 
them, however unusual as binding upon the 
malik. 


The defendants spent large sums in im- 
proving the bazar during their former lease. 
They also fought the malik’s battles, she 
being a woman, with a powerful rival who 
has a bazar in the neighbourhood. In con- 
sideration of all this expense and trouble, a 
long term of lease on very favorable terfas, 
and with unusual restrictions on the malik, 
Was granted. ° 

2 ® 


who have not resigned, are willing and able 
to pay the rent of the lease, the malik is not 
entitled, under the terms of the pottah, to 
alienate or to lease the disputed property, 
either as a whole or in part, to any other 
party. . 

We confirm the degision of the Lower 
Court, and dismiss this appeal with costs and 
interest, 





The 22nd January 1868. 


_ Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief ` 


Justice, nod the Hon’ble Dwarkanath 
Mitter, Judge. 


Einhancement—Pottah set up—Pre- 
valling rates—Section 4, Act XK 
of 859. 


Case No. 1840 of 1867. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, 
dated the 9th of May 1867, reversing @ 
decision of the Deputy Collector of that 
District, dated 25th February 1867. 


Jaun Ali (Defendant) Appellant, 


versus 
Jan Ali (Plaintiff) Respondent. 


Baboo Nullit Chunder Sein for Appellant. 


‘Baboo Kishen Sukha Mookerjee 
for Respondent. 


A defendant who rested his defence in a suit for 
enhancement upon a pottah, which he set up as entit- 
ling him to hold free from enhancement under Section 
4, Act X of 1859, cannot plead that the tenure is pro- 
tected from enhancement by reason of payment of rent 
ata uniform reut for 20 years. 


Where the soid of enhancement was that defend- 
ant paid rent below the prevailing rate for land of 
similar description and with similar advantages in the 
places adjacent, and the plaintiff failed to prove the ex- 
istence of any such ground, the plaintiff was not entitled 
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to a decree at the rates which the defendant’s lands would 
bear, as Act X of 1859 does not authorize enhancement 
of the rent of a ryot to the rates which the lands will 
bear. 


Peacock, ©. J.—The first ground of 
appeal is, that the Lower Appellate Court 
has omitted to consider whether the tenure 
is protected from enhancement by reason of 
payment of rent at a uniform rate for 20 
years next before the date of this suit. 


That ground of appeal cannot be support- 
ed, as the defendant does not rest his de- 
fence upon .that ground, but upon the 
„ground that as he had held under a pottah 
which he set up from 1222 Muggee, he was 
free from enhancement under Section 4, Act 
X of 1859. 


But we think that the judgment of 
the Judge must be reversed upon the second 
ground of appeal. The ground of enhance- 
ment was, that the rate paid by the defend- 
ant was below the prevailing rate payable 
by the same class of ryots for land of a 
similar description and with similar advan- 
tages in the places adjacent. 


The plaintiff failed to prove the existence 
of any such ground for enhancement. The 
Judge says—* The plaintiff is entitled to a 
kubooleut at the neighbouring rates; but 
he has quite failed to prove by any trust- 
worthy evidence what is the rate paid for 
neighbouring lands.” Under these circum- 
stances the suit ought to have been dismiss- 
ed, unless if was shewu by evidence ad- 
duced on the part of the plaintiff what the 
rate paid for similar lands in the neighbour- 
bood was. The Judge says—‘'I can only 
decree a kuboolent at the rate of rupees 
2-12 a kanee, which is that deposed to 
by the defendaht’s witnesses.” 


But the defendant’s witnesses did not 
depose to the fact that rupees 2-12 per 
kanee was the rate payable by the same 
class of ryots for land of a similar descrip- 
tion and with similar advantages, but that 
it was the rate which the defendant’s lands 
would bear. That fact, however, would not 
justify enhancement, as there is no author- 
ity under Act X of 1859 to enhance the 
rents of a ryot to the rates which the land 
will bear. 


s 
There is no necessity, therefore, to remand 
this case, and the decision of the Lower 
Appellate Court must be reversed with the 
costs of this appeal, and the plaintiff must 
pay the costs in both the Lower Courts, 
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The 28rd January 1868, 


Present: » 
The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Mortgage—Money decree. 
Case No. 1446 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the lith March 1867, 
affirming a decision passed by the 
Moonsiff of that District, dated the 24th 
August 1866, 


Gopee Muhtoon (Defendant) Appellant, 


VETSUS 
Jdhugoo Muhtoon (Plaintiff) Respondent. 
Mr, R. E. Twidale for Appellant. 
Moulvee Syud Murhummut Hossein for 

Respondent, 


The purchaser of the rights of a mortgagor who 
obtained possession of the property, cannot be ousted 


‘summarily by a subsequent purchaser of a money decree 


against the mortgagor. 


Kemp, J.—We think that the decision 
of the Principal Sudder Ameen is perfectly 
correct. i 

The special appellant purchased in exe- 
cution of a money decree, and if he has got 
possession of the disputed premises, it is 
clearly not under the bond by which the 
disputed premises are mortgaged, but in 
execution of a simple money decree against 
the original mortgagors. 

The mortgagors had, previous to this 
decree, sold their rights and interests fo the 
special respondent who was in possession 
until ousted by the defendant, and his prior 
possession and subsequent ouster having 
been found to be proved by both Courts, he 
is eutitled to be restored to possession, and 
has been restored by the concurrent judg- 
ments of the two Courts, 

The special appellant did not file the 
decree under which he purchased. It may 
be that having purchased a simple money 
decree, he is entitled to follow the proper- 
ties into the hands of the plaintiff*or any 
other party in possession. On this point 
we give no opinion, but it is clear that with- 
out bringing a suit for that purpose, he 
cannot retain possession of the disputed 
property. \ 

Appeal dismissed with costs and in- 
terest. 
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* The Brd January 1868, It is clear that under this kubalah, if the 


Present: 


The Hon’be W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Right of Measurement — Section 9, 
Act VI of 1862, B. C. 


1624 of 1867 under Act X of 
1859. : 


Case No, 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 20th 
April 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated 20th July 1866. 


Mr. J. Tweedie (Plaintiff) Appeliant, 


VETSUS 
Ram Narain Dass (Defendant) Respondent. 


Mr, R. V. Doyne and Baboo Woomesh 
Chunder Banerjee for Appellant. 


Baboos Sreenath Dass and Issur Chunder 
Chuckerbutty for Respondent. 


The purchaser of a subordinate tenure who did not 
enter his name in the Talookdar’s sherishta, and whose 
tenure therefore was not wholly disconnected from the 
estate to” which it had been joined, is liable to have his 
lands measured under Section 9, Act VI of 1862, B. C, 


Macpherson, J.—Twe question in this 
case is as to the appellant’s right to measure 
the respondent’s lands under Section 9 of 
Act VI of 1862 (of the Bengal Council.) 


One Dabee Pershad owned a talook of 
five mouzahs in turruf Ramchunderpore, the 
sudder jumma of which was Rupees 201. 
He sold his interest in two of these 
mouzahs (which two mouzahs are the sub- 
` ject of the present suit) to the respondent 
the jumma upon them being fixed at Rupees 
101, Dabee Pershad subsequently sold his 
Ramchunderpore talook to Obhoy Sunkar 
Chuckerbutty, who gave a mourosee lease of 
it to the appellant. 


Dabee Pershad’s kubalah to the respond- 
ent purported to transfer the two mouzahs 
to him out and out. ‘The words used are 
to the following effect :—“ having got your 
« name eutered in the talookdar’s sherishta, 
“ according to demand you will pay your 
“rent at the above jumma of fupees 
“101; I shall have nothing more to do 
“with it?  - i 


respondent had ‘got his name entered in the 
talookdar’s sherishta, hiS estate would have 
been wholly disconnected fom that of the 
appellant, and the present suit would not 
have lain. But he has never got his name 
entered in the talookdar’s sherishta : and as 
a matter of fact, he has paid his jumma of 
rupees 101, not to the superior talookdar, 
but to Obhoy Sunkur Chuckerbutty, and 
after him to the appellant. Under such 
circumstances, the case appears to us to fall 
directly within the ruling of the majority 
of the Court (Peacock, C. Je and Loch, J.) 
in the case of Baboo Ram Bahadoor Singh 
versus Mulooram Tewaree, VIII Weekly 
Reporter, 149,—a case in which the Judge 
who was ina minority doubted rather than, 
dissented : and we think the appellant has 
a right to measure the respondent’s lands, 
and therefore that the decree of the Lower 
Appellate Court ought to be set aside, and 
the decree of the Court of first instance 
affirmed with costs. 





The 23rd January 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Evidence—Declarations of deceased 
persons— Section 47, Act II of 1855. 


Special Appeal from a decision passed by, 
the Principal Sudder Ameen of Fureed- 
pore in Dacca, dated the 23rd Febru- 
ary 1867, reversing a decision passed 
by the Moonsiff of Bhangah, dated the 
23rd August 1866. 


Mohima Chunder Chund and others 
(Plaintifis) Appellants, 


VETSUS 


Mothoora Nath Ghose and others 
(Defendants) Respondents. 


Baboo Tara Prosunno Mookerjee for 
Appellants. 


Baboq Nilmonee Sein for Respondents. 


Section 47 Act II of 1855 does not refer to evidence 
of living witnesses, but to declarations of deceased 
persons in cases of pedigree, who, though not related by 
blood or marriage to the family, were intimately ac- 
queinted with its members and state, Such declarations, 


A 
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after the death of the declarant, are admissible as The 23ud January 4868. l Š 


“appellants, they had 


evidencg in the same manner and 4o the same extent as 
those of deceased members of the family. 


Kemp, J—The points taken in special 
appeal, are— 


ist.—That the Principal Sudder Ameen 
was, wrong in holding that the evidence 
adduced by the petitioners that they were 
the grandsons of Ram Keshub, was not legal 
evidence. The pleader quoted Section 47, 
Act II of 1855. 


2nd.—That the Principal Sudder Ameen 
was wrong in concluding that because in a 
petition presented by the plaintiffs, special 
styled themselves 
grandsons of Ramkisto, they were estopped 


* from stating that they were the gandsons 


of Ram Keshub. 


The plaintiffs had to prove that they 
were the grandsons of Ram Keshub : failing 
that their suit must necessarily fail. They 
adduced some witnesses who gave hearsay 
evidence, and two witnesses, a Mahomedan 
and a servant, whom the Principal Sudder 
Ameen did not believe. The pleader quotes 
Section 47, Act II of 1855, but that Section 
is wholly inapplicable. 

That Section refers to declarations of 
deceased persons in cases of pedigree, who, 
though not related by blood or marriage to the 
family, were intimately acquainted with its 
members and state. Such declarations, after 
the death of the declarant, are admissible as 
evidence in the same manner and to the 


„same extent as those of deceased members 


of the family. 


But in this case, we are treating of living 
witnesses who mostly speak from hearsay, 
and, where they speak of their persona 
knowledge, are not believed. 


The Principal Sudder Ameen was wrong 
in laying any stress on the petition alluded 
to in his judgment; it was not before the 


Lyesent : 


The Howble F. B. Kemp and*E. Jackson, 
Judges. 


Hindoo widow-—-Maintenance, 


Case No. 1112 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Fureed- 
pore, in Dacca, dated the 19th February 
1867, affirming a decision passed by the 
Moonsiff of Muksoodpore, dated the 8rd 
August 1866. 


Sreeram Buttacharjee and another (two of 
the Defendants) Appellants, 


VETSUS 


Puddomookhee Debia (Plaintiff) 
Respondent, i 


Baboo Greeja Sunkur Mojoomdar 
for Appellants. 


Baboo Womesh Chunder Banerjee 
for Respondent. 


There is nothing in the law to prevent an increase or 
a decrease of the amount of maintenance allowed to a 
Hindoo widow, should sufficient cause be shewn for 
either. The increase, if allowed, should be made from 
date of suit. ` 


A widow's right to maintenance does not cease on her 
leaving her husband’s house. 


Jackson, J.— Tus was a suit for an in- 


creased-amount of maintenance by a Hindoo 
widow against the members of the family 
in possession of the family estate. It ig 
admitted that she has, since her husband’s 


Court of first instance. Moreover, it is of | death, received a maintenance of 3 rupees a 


no great weight. The names of Ram Kisto 
and Ram Keshub are “ eadem sonaus,”’ and 
if is more than probable that the writing 
of the name of Ram Kisto, instead of Ram 
Keshub, was a clerical error. The plaint- 
iffs having failed to prove that they were 
the grandsons of Ram Keshub, the founder of 
the family, their suit was properly dis- 
missed. 


+ 
Appeal dismissed with costs and in- 
terest. ? 


& 


month. But it appears that she left the 
house of her husband’s family and re- 
moved to her own father’s house. Since 
then the family have refused to pay further 
maintenance. She now claims rupees 4-8 
per mensem, and has obtained a decree for 
that amount, looking to the family assets and 
other circumstances. 


On, special appeal, it is said that the ` 
amount should not have been increased. 
We think that there is nothing in, the law 
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to prevent an increase $f the amount, as 
there is nothing to prevent a decrease, 
should suffvient cause be shewn. But that 
increase should have been awarded by the 
Lower Court only from the date of suit, and 
not from the date on which the former pay- 
ments ceased. We modify the decree of 
the Lower Court to that extent, and on the 
cross-appeal of the widow, we further modi- 
fy it and award her all arrears due to date 
of suit from last date of payment, Kartick 
1270, at the old rate of three rupees a 
month, which the Lower Court refused to 
award on a mistaken rule of limitation. 


Another question has been raised before 
us, viz., Whether the widow’s right to main- 
tenance does not cease on her leaving her 
husband’s house. This question has been 
frequently decided. One of the last occa- 
sions in which the old authorities were al- 
luded to is to be found at Volume VI, page 
37, Weekly Reporter. We follow those 
rulings. 


The decree of the Lower Court is modi- 
fied as above stated. Interest will run from 
dateof this decree. The costs of this ap- 
peal will be paid by appellants. 


~~ 





The 23rd January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 

- Mitter, Judge. 

Suit by Mahomedan wife against 
husband— Cause of action—Limita- 


tion — Onus Probandi — Presump- 
tion. 


' Case No. 1898 of 1867. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, 
dated the 20th of May 1867, affirming 
a decision of the Moonsiff of Raojan, 
dated 5th December 1866, 


Abdool Ali alias Shoageea (one of the De- 
fendants) Appellant, 


VETSUS s 


Kurrumnissa (Plaintif) Responden 
8 x 


Babbo Bama Chibrn Banerjee for Appellant. 


No one for Respondent. 


In a suit by a Mahomedan lady against her husband í 
after divorce, for recovery of property belonging to her, 
which her husband held before divorce, the cause of 
action to the wife arose at the time of the separation, 
the possession of the husband being the possession of 
the wife: the onus lay on the husband to prove his 
right to the property ; till that was done the presump- 
tion was, that the property so held by the husband was 
held by him on behalf of the wife. 


Peacock, C. J.—Tus first Court found 
upon the evidence that it was manifest that 
the defendant’s marriage with the plaintiff 
was the only cause of his holding possession 
of her property, and not that it was his 
own right. There was an appeal to the 
Judge upon the following ground, amongst 
others, that there was no evidence that the 
appellant only occupied the land on behalf 
of his wife. But when we look at the evi- 
dence, we think that there was evidence 
from which the Moonsiff was perfectly 
justified in drawing that conclusion. The 
main question in the cause was, whether 
the wife, who after her divorce from her 
husband, had sued him to recover this pro- 
perty, was barred by limitation. 


The Judge did not in so many words 
say that there was evidence that the hus- 
band occupied the land only in his wife’s 
behalf ; but he says that the divorce took 
place about 4 years before the institution of 
the suit, and that up to that date it was im- 
possible to expect any proof of separate 
possession on the part of the plaintiff, and 
that the Lower Court was right in holding 
that the cause of action arose at the time of 
the separation ; meaning that the wife was 
not bound to sue her husband to recover 
possession of the land solong as the mar- 
riage continued, and that the possession of 
the husband was the possession of the wife, 
and not an adverse possession on his own 
behalf until-the time of separation. 


One ground of appeal is that, the Lower 
Court was wrong in considering the divorce 
to be the cause of action, the Judge having 
said nothing of the kind, but merely that 
the cause of action arose at the time of 
separation. * . 


Another ground is, that the Court was 
o . a á o . 
wrong when trying the plea of limitation 
in not finding whether the plaintiff or her 
futher*had actual or constructive possession 


a 
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within12 years of the commencement of the 
suit. But the Judge found that the wife had 
constructive possession up to the time of 
divorce by means of her husband’s holding. 


A third ground is, that the Court was 
wrong in throwing the onus upon the de- 
fendent to prove his title, whilst it was for 
the plaintiff to prove {hat she was in posses- 
sion within 12 years. We think that the 


Judge was right in throwing the onus upon 
the defendant of proving that the property 
belonged to him, and not to his wife, and 
that until he proved such title, and thereby 
‘rebutted the title of the wife, it must be 
assumed that up to the time of the divorce 
his possession was her possession. 

The remarks made by the Privy Council 
in the case of Ameeroonissa against 
Moradonissa, in the 6th Volume of Moore's 
Indian Appeals, p. 211, with reference to a 
case in which it was contended that it was 
necessary for the wife to demand lands 
which had been assigned to her as dower by 
her husband, are very applicable to this case, 
as shewing that it could not be expected 
that during the marriage and before divorce, 
the wife should sue the husband to compel 
him to relinquish to her the possession of the 
lands which belonged to her. ‘he Lords of 
the Judicial Committee say :—“ It is im- 
portant to consider how inconvenient it 
would be if a married woman was obliged 
to bring an action against her husband upon 
such an instrument. It would be full of 
danger to the happiness of married life.’’ 
So we should say, it would be full of danger 
to the happiness of married life, if a wife 
could not allow her husband to be in posses- 
sion of her property whilst ‘they were 
living in terms of friendship, lest she should 
be barred by limitation in case a diverce 
should take place between them after the 
husband had held such possession for a period 
of 12 years. 

The decision of the Lower Appellate 
Court is affirmed without costs, as the re- 
spondent has not appeared. ? 
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The 23r@ January 1868. À si 
Present: p 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Onus Probandi—Declaratory Suit. 
Case No. 1765 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24- 
Pergunnahs, dated the 8th May 1867; 
affirming a decision passed by the Sudder 
Ameen of that District, dated the 6th 
September 1866, ` 


Royes Mollah and others (some of the 
Defendants) Appellants, 


VETSUS 


Mudhoo Soodun Mundul (Plaintiff) 
Respondent. 


Baboo Gopal Lali Mitter for Appellants. 
Baboos Bungshee Dhur Sein,and Ashootosh 
Chatterjee for Respondent. 


The onus in a suit in which the plaintiff seeks to ob- 
tain a declaration that the defendants held a tenure 
under him lies on the plaintiff, who must prove strictly 
the title under which he seeks that declaration. | 


Seton-Karr, J.—In this case a very loug 
argument from both sides has been heard by 
us as to whether or not, the plaint disclosed 
any cause of action, and as to whether it 
should not, on its first appearance, have been 
put out of Court, and, consequently, whether 
we might not even now be asked to dismiss 
the suit altogether on that ground, 

I think that the cause of action disclosed 
by the plaint itself is so confused, dark, and 
unintelligible, that a proper scrutiny by the 
first Court would have led the Moonsiff to 
the conclusion that no cause of action was 
shewn. Butas this point -was not urged 
either in the first Court, or inthe Appellate 
Court ; as a cause of action was apparently 
disclosed from the written statement, and 
from the decision of the Deputy Collector, 
which is alleged in the plaint, though 
vaguely, to form the cause of action, and as 
the case was allowed to go to trial, I am of 
opinjon, that it is too late now for the special 
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“appellant to derive any advantage from what, 
undoubtedly, was the mignanagement of the 
plaintiff, wnd the obvious defect in the 
plaint. ° 
But on the second objection, whieh is to 
the effect that the plaintiff has not been pat, 
- as he ought to have been, to a strict and pro- 
per proof of title, and that justice . has 
thereby wholly miscarried, the appeal is 
good. The Principal Sudder Ameen has 
wholly lost sight of the onus of proof, and 
his judgment must be set aside. 


The case must be remanded to the Judge, 
who will pass a fresh decision on the 
appeal, 


The cause of action appears to me to nrise 
out of asuit brought by the plaintiff, special 
respondent, for rents before the Deputy Col- 
lector. In that snit the plaintiff alleged that 
the defendants held a jumma of 52 rupees, 
some annas, on only 45 beegahs of land, 


The defendants alleged, on the other hand, 
that their jumma had been one of 207 beegalhs 
held at a rent of 259 rupees, but that they 
had been put out of possession, by the act of 
the plaintiff, of some 353 beegahs. 


The Deputy Collector, though he decreed ' 
a portion of the plaintiff's claim, or 35 rupees 
instead of 52 rupees, did certainly hold the 
version of the defendants, as to the extent 
of the jumma and apparently as to the na- 


~ 


a 


ture of the plaintiff's interest in the lang, | 
to be the correct version, and it may, there- | 
fore, be said with truth by the plaintiff that ; 


` his title as jotedar in a portion of the land 
is, by that decision, endangered or preju- 
diced. Butsuch being the cause of action, 
it will be for the Judge to require from the 


plaintiff strict proof of title and of that! 


possession of the land, as jotedar, which he 
puts forward. 


The Judge will require the plaintiff to ' 
account for the disappearance of two out of | 
the four Audalas alleged to be his title-deeds ; 
and he will also require and pronounce upon | 
proof of the remaining two kubalas that 

. have been put in. He will also look care- 
fully to the possession alleged by the plaint- 
iff as jotedar, and he will require strict proof 
of the documents by which that possession 
is supported. If he finds the plaintiff's 
title-deeds proved in‘ whole, or in part, he 
must say by what particular .title-deed parti- 
cular spots of land, as claimed, are held. 
In short, he must put the plaintiff, who 
volunteers statements as to title and long 
possession, to strict proof of his claim ; ‘and. 

q e 








after considering any further evidence which 
either party may think necessary to adduce 
he will decide the ease on the merits, with 
ns little delay as possible. 

The case is remanded to the Judge accord- 
ingly, but the special respondent must pay 
the special appellant his costs of this apheal, 
independently of the ultimate result of the 
case after remand, inasmuch as the case 
was not properly put before the Court by 
the plaintiff, 

Macpherson, J.—I concur in the propos- 
ed order. 

The main object of the suit is to obtain, 
a declaration that the appellants held under 
the plaintiff a tenure of 45 beegahs and no « 
more, in respect of which arent of 52 ru- 
pees and some annas is payable to the plaint- 
if. The plaintif must prove strictly the title 
under which he seeks this declaration. 


The 23rd January 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Onus Probandi— Limitation —Posses« 
sion—Oral evidence. 


Case No. 2971 of 1866. 


Special Appeal from a decision passed by ẹ 
the Judge of Purneah, dated the 2nd 
August 1866, affirming a decision passed 
by the Sudder Ameen of that District, 
dated the 28rd March 1866. 


Dinobundhoo Suhaye and others (Defandants) 
: Appellants, 


VETSUS 


Mr. James Furlong, general manager on 
behulf of the Rajah of Durbhaugah 
(Plaintiff) Respondent. 


Mr. R. E. Twidale for Appellants. 


BaboorKishen Kishore Ghose for 
Respondent. 


In deciding the plea of limitation, it is for the 
plaintiff to prove that he has been in possession within 
12 years of date of suit, and not for the defendant to 
to her bie possession for 12 years. 

ral evidence is alone sufficient to prove possession, 


D 
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Jackson, J- THIS case lust be remanded. | plants thereon, knowing the value of the crops to thee 


The Judge, in deciding the question of limi- 
tation, must find whether the plaintiff has 
proved that he has been in possession within 
12 years of the date of suit. As it is, he 


plaintiff, it was held that the case was one of tort in 
which the wrong being deliberate and malicious, the 
plaintiff was entitled by way of damages, not to the 
mere value of the growing plants destroyed as the actual 
loss sustained, but to substantial damages sufficient to 
compens. te the plaintiff the loss of profits which would 


has not found whether the plaintiff has | have beer ‘obtained from the indigo plant, 


proved any thing, but he states that the 
‘defendant has not proved adverse possession 
for 12 years. And even in deciding upon 
this question, he has stated that the 
defendant’s adverse possession is not 
proved by the“ oral evidence alone,” as 
‘the witnesses have not produced documentary 
evidence in support of their depositions. 
It is not clear from this, whether the Judge 
intended to say that he disbelieved the 
witnesses because they did not produce 
their documentary evidence, or that he 
considered that such evidence was not legal- 
Jy sufficient to prove possession. If he 
‘meant the latter, he was in error. If he 
meant the former, his decision is sufficient 
in law. 


As on the first point the case ig remand- 


Jackson, J.—Tuts is a suit to recover - 
damages for the destruction of indigo plant 
growing on 250 beegahs of neej-cultivation 
belonging to-the indigo planter by the 
wrongful act of the defendants, in allowing 
their cattle to trespass upon the indigo lands 
for several days. The evidence was to the 
effect that the defendants’ cattle, several 
hundred in number, had either been driven 
into the indigo, or from gross negligence 
had been permitted to stray into it, ‘The 
Principal Sudder Ameen, who first tried 
the case, dismissed the plaintifs suit, dis- 
trusting the evidence. This Court on regu- 
lar appeal held that, although the circum- 
stances had been greatly exaggerated, the 
evidence proved that some damage had 
been iucurred, and remanded the case to the 


ed, the Judge is requested, in re-deciding the! Lower Court to ascertain the extent of 
e1se, to record his judgment in distinct; injury and award damages to that extent. 


terms. 
The 24th January 1868. 
Present: 
‘The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Damages—Tort. 
Case No. 238 of 1867, 


Regular Appeal from a decision passed by 
the Principal Sudder cimeen of Nuddea, 
dated the 4th July 1867. 


Sreehuree Roy and others (Defendants) 
Appellants, 


versus 
Mr, James Hill (Plaintiff) Respondent. 


Mr, R. V. Doyne and Baboo Rush Beharee 
Ghose for Appellants. 


é 
Afessrs. G. C. Paul and J. S. Rochfort 
for Respondent. l 
: e 
_ In a suit in which it is proved that defendants mali- 
ciously and from gross negligence allowed their cows to 
trespass defendant's lands and to destroy the indigo 


The Principal Sudder Ameen then deputed 
an Ameen to the spot to report on the 
extent of injury and amount of damages. 
The Ameen appears to have acted upon the 
supposition that the whole of the indigo 
growing on the alleged 250 beegahs was 
completely destroyed. In the first place be 
measured the land and found it to be 210 
beegahs and not 250 beegahs. Then he 
found upon ithe evidence that the average 
yield of indigo in that neighbourhood in 
that year had been 13 bundles the beegah. 
Then he calculated from the papers put in 
by the plaintiff and the account sales of 
indigo of that year, that this indigo would, 
if manufactured, have given to the plaint- 
iff about 1 maund of indigo for 100 bun- 
dles of plant, and a profit of rupees 5,176. 
He apportioned this among the defendants 
according to the number of cattle each was 
shewn by the evidence to have allowed to 
go upon the land. ‘The Principal Sudder 
Ameen adopted this report in tote, and de- 
creed accordingly. 


Mr. Doyne, for the defendants i appeal 
to this Court, has argued that the plaintiff 
cannot recover more than the actual value 
of the growing plant as it was when it was 
destroyed, and that all the damages result- 
iuw from what might have been the profits 
when the plant was manufactured into indigo 
should have been left out of consideration 
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*such damage being toè remote and not 
necessarily ‘and immediptely arising from 
the act ofthe defendants. Mr. Paul for 
the plaintiff on the other havd, refers to 
a decision of the late Sudder Court dated 
the 26th April 1849,- page 124 of the Re- 
ports for that year, showing that such dam- 
ages are sometimes awarded, and contends 
upon the facts of this case that, although 
vindicative damuges are not asked for, his 
client is entitled | to substantial damages, 
and to have the point of the profit which he 
would have obtained from his indigo plant 
taken into consideration. 


I think, in the first place, that the Lower 
Court has altogether misconceived the ra- 
mand order, This Court did not find that 
the whole of the indigo growing on this 
land had been utterly ‘destroyed, but that 
some damage had been done, although the 
facts were greatly exaggerated. The Ameen, 
na well as the Lower Court, has enquired 
- into the amount of damages to be awarded, 
as if the whole of the evidence was true 
and there had been no exaggeration at all in 
the depositions of thé witnesses. Still, I 
think, that we ought not again to remand this 
case; and looking to the acts of the parties, 
I would inflict such a penalty upon the de- 
fendants as would, to some extent, remune- 
rate the plaintiff for his loss, and on the 
other hand would prevent the defendants 
from committing such injury upon him in 
future, 


I am not preparéd to hold with Mr. 
Doyne, that in such a ease the acts of the 
defendants being, if not deliberately wilful, 
‘atJeast the result of gross negligence, no 
consideration should be given to the amount 
of profit which the plaintiff might have rea- 
lized from his indigo plants. One rule 
which is often laid down in assessing 
such damages is, What is the damage 
resulting from the acts- of the defendants 
which might have been contemplated by 
the defendants ‘as naturally arising from 
the acts done? Here the defendants 
knew perfectly with what intentions this 
indigo plant had been raised. 
knew ,its present value, at the time they 
injured if, did got in any way corres- 
pond with the value which it represented to 
its owner. The crop was nearly ripe for 
cutting and for manufacture, and could not 
nt such a season be replaced. The defend- 
ants knew that they were allowing a 
valuable property to be injured. The 
penalty waich they must be made to* pay 
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must, to some éxtent, be such as to com- 
pensate the plaintiff for the loss of that valu- 
nable article. Itis very difficult to under- 
stand how the acts of the defendants can 
be held to come even withiu the hypothesis 
of gross negligence. Had the cattle strayed 
into the indigo on one day only, there 
might have been some excuse on tho 
ground that their acf resulted from tho 
negligence of some one. But here the. 
cattle were allowed to stray in day after day 
for several days, and the cattle were very 
numerous. There can be no doubt that the 
resulf was serious injury to the plaintiff, 
who is accordingly entitled to substantial — 
damages, 


The defendant Sreehuree Roy seems to e 


have been the principal defendant, and his 
cattle soem to have been far more numerous 
than the cattle of the other defendants. 
I assess the damages against him at 
rupees 1,000, and against the other defend- 
ants, except Ram Joy Ghose, at rupees 100 
each, and against Ramjoy Ghose I confirm 
the damages awarded against him in the 
Lower Court, viz. rupees 71-11-10. The de- 
fendants will pay all the costs of this action. 
The plaintiff will recover interest on tho 
damages here awarded and on the costs of 
the suit from this date to date of payment. 

Kemp, J.—I concur in this judgmeut, as 
also in the measure of damages. 


I think that this is a case in which sub- 
stantial damages should be awarded. The 
injury was wantonly caused. The trespass 


was not confined to one instance but was ° 


continuous ; and further the defendants, ap- 
pellants, forcibly rescued the cattle which 
had bean seized damage feasant, and for 
which they were fined by the, Magistrate 
“under Act ILE of 1857, 


In actions of tort where the wrong has 
been, deliberate and malicious, as in the 
present instance, the Courts will give liberal 
damages, and it is well known that in cases 
of reckless or mischievous acts injurious to 
others, even where vindictive damages 
are not claimed, the party in the wrong is 
often made answerable for consequences 
very remote from the original act. Sedgwick 
on Damages, page 81, Chapter 3, marginal 
page 79, 


b 

In this case a large area of indigo was 
destyoyed ; the cultivation was neej; the 
crop was ripe; there can be no donbe 
that the value of the said produce would 
uot adequately represent the value of 
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the crep to the planter, pad though the 
planter is clearly not entitled to recover 
-the full value of the indigo when manufac- 
tured, without*deductions for manufacturing 


charges, risk, &¢c., be is entitled to recover | the ruling in the case of Kunuck Monee 


substantial damages ; and, therefore, with- 
out attempting to aim at n complete and 
accurate estimate of the compensation which 
would be adequate,*1 adopt the seale of 
damnges assessed by my learned brother as 
under all the circumstances of the csse fair 
and equitable, with this exception which I 
have no doubt Mr. Justice Jackson will 
‘concede, that instead of awarding 100 
rupees against the defendant Ramjoy 
«Ghose, I would award rupees 71-11-10, the 
amount awarded by the Lower Court. 





The 24th January 1868. 
Present: 


The Hon'ble W. S. Seton-Karr 
A. G. Macpherson, Judges. 
Enhancement —Presumption of uni- 
form payment of rent. 
Case No. 1628 of 1867, under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
9th April 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 3lst December 1866. 


Pearee Mohun Mookerjee (Plaintiff) 
Appellant, 


versus 


Anund Moyee Debia and others (Defendants) 
- Respondents. 


Baboo Mohendro Lall Shome 
for Appellant. 


Chunder Mookerjee 
Respondents. , 
What is sufficient evidence to warrant a presumption 
that a tenure has been held at an uniform rate for 20 
years, will depend upon the circumstances of each case. 
Macpherson, J.—As regards the objection 
thit the defendant in one of his pleas dis- 
puted the plaintiff's title as landlord,—this 
obiection was never taken in either of the 
Lower Courts, and we shall not allow it to be 
aken now, as it never was a substantial issue 
n the case. : 


As regards the point that there was no 
evidence on which the Lower Courts could 
arrive at a presumption in favor of the 
defendant,—it appears to us that tlrere is 


and 


Baboo Otool for 





a x 9 f Ld 
evidence on the point quite sufficient toe 
support the decisions, reading the judgment 
of the Judge. 


In so finding, we in no way depart from 


Debia versus Gunga Ram Doss and others, 
reported at page 135 of the Weekly Reporter, 
Volume IIL, Act X Rulings. All that was 
decided there was, that the mere fact of the 
rent being found to be the same in 1841 and 
in 1862, did not create necessarily a pre- . 
sumption that the rent remained the same 
between those years. In the present in- 
stauce, the evidence is of a very different 
character: for a series of years between the 
date of the Moonsiff’s decision in 1837 and 
the institution of the present suit, the rent 
is proved to have been uniform, as alleged by 
defendant. 


We dismiss the appeal with costs, 


The 24th January 1868. 
Present: 
The Hon’ble H. V. Bayley and W. 
Markby, Judges. 


issumnuvisee papers — Evidence — 
Ghatwals—Putneedar— Limitation 
—60 year’s possession — Review — 
High Court—Defendants, 


Causes Nos. 307 to 318 of 1867. 


Applications for Review of Judgment pass- 
ed by the Hon’hle Justices H, V. Bayley 
and W. Markby, on the 28rd July 1867, 
in Regular Appeals Nos. 305 and 3806 
of 1865 and 13 to 22 of 1866, 


Nos. 307 to 318 of 1867. 


Mr, W. Fergusson, Plaintiff, Appellant 
Petitioner, 


VEFSUS 


The Government and others, Defendants, 
Respondents, Opposite Party. 


Mr. R, T. Allan and Baboos Taruckhnath 


Sein and Bungshee Dhur Sein’ for 
Petitioner. 
è * See8 W. Ru p, 232. 
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Baboos Kishen Kishore Ghose and |as the lands fr dispute were formerly 
be 


Juggodanund Hookerjeg for Opposite Party. 
Casês Nos. 339 to 350 of 1867. 


The Government, Defendant, Respondent. 
Petitioner, 


VETSUS 


Mr. W. Fergusson, Plaintiff, Appellant, 
Opposite Party. 


 Baboos Kishen Kishore Ghose and Juggo- 


danund Mookerjee for Petitioner. 


Mr. R. T. Allan and Baboo Bunghsee 
Dhur Sein for Opposite Party. 


Former decision rejecting issamnuvises papers, which 
were not satisfactorily proved, as conclusive evidence 
of a putneedar’s title to land, adhered to. If properly 
supported and proved, such papers are only primd facie 
evidence, until rebutted. : 


Where tha defendant in a suit for ejectment, on 
refusal to give a kubooleut, pleaded limitation generally, 
and it was found that the defendant had been in posses~ 
sion from before the Decennial Settlement, the question 
of limitation by reason of 60 years’ possession was 
substantially raised, and the ete was declared barred 
under Clause 8, Section 8 of Regulation II of 1805. 


That thera is a difference of opinion between two 
decisions of the High Court on questions of fact is no 
reason why, on review, a reference to a Full Bench 
shall be made, i 

Only persons, whose claims must necessarily be taken 
into consideration before deciding on the plaintiff's 
title, should be joined as defendants in a suit. 


Markby, J.—In July last, we decided. 


twelve cases as to the rights of a putneedar 
over certain ghatwals holding lands within 


' his putnee talook, in all of which suits the 


putneedar was plaintiff. 


Mr. Allan, on behalf of the plaintiff, has 
now applied for a review in all these cases 
upon the following grounds :— 


Ist.—Because the issumnuvisee papers 
were prepared in the ordinary course of 
business under the provisious of Regulation 
XVII of 10 or 12 of 1807 &c., and they 
were, therefore, always received by the 
Court of this country as good legal evidence 
of the extent of the ghatwalee tenure. 

Znd.—Because the Police report shews 
that the preparation of the issumnuvisee 
papers was made according to law, and was a 
correct statement of facts. 

38rd.emThe finding of this Hon’ble Court 
of defendant’s possession for more than 60 
years is opposed to the actual state of things, 


jungle and havé been gradually clearcd and 
cultivated by way of encroachment. 


4th.—Whien the defendants have not pro- 
duced their title-deeds and have not proved 
their right to the disputed land, they are 
inno way entitled tothe Jands,which aye still 
in jungle state and are not in actual posses- 
sion of any body. 


5th——If the issumnuvises papers he ne- 
cepted as good evidence, the allegation of 
defendant’s possession before the Permanent 
Settlement, or of 60 years back, must fall to 
the ground. 


It is not very easy to comprehend these 
grounds of review as they stand, still less, 
are we able to see that they raise any point 
not fully disposed of at the hearing. Mr. 
Allan has attempted again to convince us 
that these issumnuvisee papors are binding 
and conclusive on the ghatwals. But he 
briugs no authority for such a proposition, 
nor is it probable that he could do so, for 
it would be contrary to the principles of 
justice if a man’s title to land were to be 
for ever barred by such records as these, 
Mr, Allan further contends that these pa- 
pers are at least good prima facie evidence, 
until rebutted. But that is exactly how we 
have treated them. No question was rnised 
on either side as to their admissibility, 
nor was it ever denied that they were en- 
titled to some weight. The sole question 
wns, how far they were out-weighed by the 
evidence for the defendants. 


Mr, Allan has brought to our notice Yoo 
decision of Mr. Justice Glover of the 18th 
September last, from which it appears that 
areview was applied for in some similar 
cases, on the ground that we had held that 
the issumnuvisee papers were inadmissible 
in evidence. But our judgment was not 
then printed, and Mr. Justice Glover ap- 
pears to have beeu misinformed as to the 
nature of it. To prevent any future mis- 
understanding, we repeat most ‘distinctly 
that no question as to the admissibility of 
these documents was before us. 


Another point raised on this. review was, 
that the question of limitation by reason of 
60 years’ possession was not open in the two 
cases (Nos. 305 and 306), to which it has 
been applied by the Court. But we consi- 
der that it was. The plea of limitation was 
taken in the Lower Court generally. The 
Judge applies himself to the question of 
possession, and fiuds that the defendants 
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have begn in possession from before the De- 
cennial Settlement. Upo this, he holde 
that the plaintiff is barred by the 12 
years’ limitation. This view of the case 
would, as we havo pointed ont, have led us 
to consider a number of questions of law 
nnd fact, in all probability ultimately leading 
toa remand, But this was wholly unneces- 
sary, for if the defendants have, as the 
Lower Court held, been in possession from 
before the Decennial Settlement, there seem- 
ed to us to be more than one complete an- 
ser to the plaintiff’s case. One of these 
is under Clause 3, Section 3 of Bengal 
Regulation II of 1805, making 60 years 
a complete bar; and this Regulation was 
distinctly relied on during the argument, 
«without objection on the part of the plaint- 
iff that the plen had not been taken below. 
Failing on these points, the plaintiff has 
now made an application of rather a novel 
kind. He says, that he was taken by sur- 
prise by the view which this Court has 
taken of the issumnuvisee papers, which 
had been always treated as sufficient to 
prove the pytneedar’s right to sssess, and 
he now applies to us to grant this re- 
view in order that we may remand these 
cases to obtain further and better evi- 
dence in support of the putneedar’s right, 
or ihat we may take this evidence ourselves ; 
and he supports this application by a state- 
ment that two hundred eases have been 


decided against him upon the authority of 


E t tl : 
He does not sinte what e | indgment by which 


| deprived of costs. 


our decision, 
evidence is which he wishes to supply, 
nor that it was ‘not within his knowledge, 
or could not have been adduced by him when 
the decree was passed. The argument on 
these eppeals lasted three days, and we took 


some time to consider our judgment, and ' 


though it must have been pretty clear that 
the plaintiff stood in some peril of losing his 
case if he relied on these papers alone, no 
application was then made to us to admit 
this evidence, except that Mr. Allan asked 
leave to examine a ghatwal who happened 
to be présent at the argument. This we 
rejected, because an inquiry of.so very 
limited a nature, coming at that stage of 
the case, could not, we considered, be other- 
wise than unsatisfactory. The groundless- 
ness of this application becomes further 
apparent, when it is recollected that about 
R year ngo, in cases precisely simi¥ar to the 
present, in which the same plaintiff was ap- 
pellant, the Court distinctly refused to rg- 
ceive these papers as evidence of any thing 
more than the quantity of land then unger 
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cultivation. It is impossible to say after this 
that the appellant as taken by surprise 
by our decision. 


Another application that hag been made 
to us is, that we should admit the review in 
order that the case may be sent to be 
argued before a Full Bench, on account of 
the conflict between our decision and that 
of the other decisions of this Court refer- 
But any dif- 
ference that exists is not one of law, bnt 
of fact, and it is not the practice of this 
Court to refer questions of fact to the deci-- 
sion of the Full Bench. 


In truth, moreover, this long series of 
cases, which have now been before this 
Court and the late Sudder Court for 8 or 9 
years, though they have originally many 
features in common, have been so different- 
ly dealt by the parties themselves in their 
statements and admissions, have been 
brought up on appeal on such entirely 
different grounds, and have been supported 
by such varying evidence, that there is now 
uo distinct identity between them. The 
conflict between the decisions of this Court 
is, therefore, more apparent than real, even 
upon the matter of fact. We, therefore, 
reject the several applications made on 
behalf of the plaintiff. 


A counter-application for review has been 
made in all these cases by the Government 
Pleader, who complains of that part of the 
j the Government is 
It was stated at the 
argument, and not denied, that the Go- 
vernment was originally made a party to 
these appeals on ifs own application. his 
appears now not to have been the case with 
regard to the suits actually before ns, to 
which the Government was originally made 
aparty by the plaintiff. The fact is that 
the Government was made a party to a 
set of similar suits in 1859 on its own ap- 
plication by an order of the late Sudder 
Court, and it was probably in consequence 
of that order that Government has been 
made a party by the plaintiff to the present 
suits also. 


Under these circumstances, if can hardly 
be said that Government is to blame in having 
defended these suits. It is true that no re-, 
lief or decree of any kind is asked against it, 
but it might not unnaturally be desirous to 
protect aud defend the Interests of the 
ghatwals, who aré public servants and not 
well able to defend themselves. Govern- 

oo 
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ment having, thdrefore, been made a party 
fo thesse suits by the Qlaintiff, we think 
it ought not now to be alfogether deprived 
of costs. s. 


We, therefore, nuder the altered circum- 
stances now before us, grant the review in 
order to correct this part of our judgment, 
and we direct the appenls to be dismissed as 
against Government, with costs. 


At the same fime, we desire to say that 
we adhere to our opinion that’ the Govern- 
ment ought not fo have been made a purty 
to these suits. Since the decision referred 
to of 1859, the Code of .Civil Procedure 
has come into operation, and this Court has 
recently tuken a stricter view of the provi- 
sions as to making persons having different 
interests parties to a suit. We find that 
precisely the same view was taken by the 
Chief Justicé and Mr. Justice L. S. Jackson. 
in the case of Joy Gobind Doss versus Gouree- 
proshad Shaha, reported in VII Weekly 
Reporter, 201. It was there laid down as 
arule that those persons only should be 
joined as defendants in a suit, whose claims 
were necessary to be taken into consideration 
before deciding on the plaintiff’s title. We 
think that the rule is there properly laid 
down, and that itis of the greatest import- 

-anee that it should be strictly adhered to, 
If the Government is desirous of protecting 
its own interests, or those of the ghatwals, 
it is scarcely probable that it will find any 
difficulty in inducing the ghatwals lo ac- 
Gept is assistance, 





The 24th January 1868. 
, Present: 
The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Review — High Court — Transfer of 
tenure—Registration. 


Case No. 278 of 1867. 


Application for review of judgment passed 
by the Howble Justices H. V. Bayley 
and W. Markby, on the 25th June 1867, 
in special appeal No. 243 of 1867." 
Nobeey Kishen Mookerjee (Appellant) 

Petitioner, 


VveTSUus 


Shib Pershad Pattuck (Respondent) 
Opposite party. 





* Sve 8 Weekly Reporter, page 96. 


a 


Se mmmetaiahiseenanincneaeetinesedieesclacesetet i 


REPORTER. Rulings. 


Baboo i Churn Banerjee for 


etitioner, 


Baboos Nil Madhub Sein and Kishen Sucea 
Mookerjee for Opposite party. 


That one Division Bench of the High Court has deci- 
ded a point at variance with the deeision of another 
Division Bench, is no reason for applying for a review 
of oe 

zemindar has a perfect tight to bring a tenuro to 
sile for arrears of rent without regird to the rights of 
the new tenant, while he is yet unregistered. 


Markby, J.—In this case, the pleader has 
applied for a review on the sola ground that 
the «decision of Mr. Justice Bayley and 
myself in this case, is at variance with the 
decision of Mr. Justice Kemp and myself in ° 
special appeal No. 2104 of 1866, delivered 
on the J4th of February 1867. 


For my own part, I wish to say that I do 
not consider it any ground for re-opening a 
ease which has been fully argued, that the 
diligence of the pleader, which ought to he 
applied before the decision, has discovered, 
since the decision, an adthority in his favor. 


But it may be as well to point out that 
there is no conflict between the decisions. 
Both, it ig true, are suits by a plaintiff, who 
has purchased a permanent transferable in- 
terest, to have his tithe declared as against 
the zemindar; and in both cases, the transfer 
ig unregistered in the zemindar’s sherishta. 
But there ig this important difference that 
in the former case, the zemindar has, under 
Section 105 of Act X of 1859, brought the 
tenure to sale for arrears of rent and had 
himself become the purchaser; whereas in the 
latter case, the tenure had zo been brought 
to sale at all. This is the essential part of 
the transaction, because itis the necessity of 
that mode of proceeding which gives thie 
transferee of the tenure his protection. If 
the zemindar proceeds to sell the tenure for 
arrears of reat, the tenant can deposit the 
rent and prevent a sale. Qu the other hand, 
the zemindar is fully protected, because 
unless the reut be deposited in full, the sale 
will proceed. 


This view of the Regulations and enact- 


+ ments of the Legislature is perfectly consistent 


with both decisions. The pleader has relied 
on one expression in the former judgment, in 
which itis said that “the plaintiff liad at 
that time as*against the zemindar no right 
whatever.” The expression is a little too 
strong, but taken with what precedes and 
follows, the meaning is perfeetly clear, that 
‘is to gay, that a zomindar has a perfect right 


Civil 


to bripg a tennre to sale for arrears of rent 
without regard to the rights of the new 





tenant, while he is yet unregistered. But | admit the relati 


we never sald in that judgment, or intended 
to say, that without bringing the tenure to 
sale, the zemindar may, under all circum- 
stances, treat the unregistered transfer as a 
nullety. 


I think the application for a review ought 
to be dismissed wit]: costs: 


Bayley, J.—I concur. 


The 24th January 1868, 
Present: 


The Hon’ble W. S. Seton-Karr and A. Q. 
Macpherson, Judges. 


Admission—Relation of Landlord and 
Tenant. . 


Case No. 1559 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 11th 
April 1867, affirming a decision passed 
by the Collector of that Distriet, dated 
the 15th January 1867. 


Obhoy Gobind Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Beejoy Gobind Chowdhry (Defendant) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboos Issur Chunder Ohuekerbutty *and 
Sreenath Dass for Respoudent. 


Where the defendant, ina former suit, admitted the 
relation of landlord and tenant between himself and the 
plaintiff, it was held that in a subseqrient suit for a 
kubooleut by the plaintiff, it was sufficient for the 
plaintiff to put in the defendant’s deposition in the former 
case as proof of the relation of laudlord and tenant. 


Macpherson, J—WE think that this case 
ought to be remanded to the Judge for re- 
trial, because it appears to us that the Juglge 
has not fully appreciated the position of the 
parties. ? 


” ee 


THE WEEKLY REPORTER. 


Rulings. [Vol. IX. 








The defendant in his Geposition in thg 
former suit for A el beer did expressly 

of landlord and tenant 
between himself and the present Plaintiff, in 
respect of the one anna share, of which the 
kuboolent is now sought. We think he 
has made this admission, inasmuch as he 
says he has actually paid the jumma or 
malgoozares of the one anna share to 
plaintiff's mother, as mother and guardian of 
the plaintiff. . 


This being so, when the plaintiff put in 
evidence the defendant’s deposition, he 
proved a sufficient and strong prima facie 
case against the defendant, and no further 
proof was necessary fron the plaintiff as 
regards the relative position of himself and 
the defendant: and it then lay entirely on 
the defendant to rebut the case so made. Wa 
do not say that the defendant’s admissions in 
his former deposition are absolutely conclu- 
sive against him: but they certainly ‘are ~ 
cogent evidence against him. 


The only point on which itis still neces- 
sary for the plaintiff to give further evidence, 
is as to the actual amount of rent to be fixed 
in the kaboolent, for on this point we do 
not find that the defendant made any ad- 
mission. 

The Jadge will try the case himself, and 


take any further evidence which may be 
available and necessary. 





The 25th January 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble O. Hobhouse, 
Judge. 

Distraint — Jurisdiction —' Small . 


Cause Court — Sections 23, 139, . 
142, and 143 Act- of 1859. 


Reference to the High Court by Mr. R. 
Towers, Judge of the Small Cause Court 
at Santipore, 


Joyloll Sheikh Plaintiff, 
VETSUS 


Brojonath Paul Chowdry, Defendant. 


Baboo Tarucknath Dutt for Plaintiff. 
Mr. G. A. Twidale for Defendant. 
A distrained the paddy of B, alleging that it belonged 
to C®who was A’s ryot. It was found that there was 


no relation of landlord and tenant between 4 and B 
and that C was acting in collusion with A B 


See 
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gtttempted under Section 139 Act X of 1859 to get 


possession of the distrained padly from D and E, to 
whose custody it had been madefover under Section 118 
of Act X, but was unsuccessful.” B now sues A, C, D, 
aad Æ for dantages in the Small Cause Court. 

e 


HELD, that this suit is one falling either under Sec- 
tion 1839 or Section 148 of Act X of 1859, and comes 
under Section 23 of that Act, dnd is not cognizable 
in a Small Cause Court, but only by a Revenue Court, 


All suits which are specially provided by Act X of 
1859, and which arise out of the exercise of the power 
of distraint, or out of any acts done under color of the 
exercise of the said power, are within the provisions 
of Section 23 of that Act, 


The Sections of Act X of 1859 (Sections 189, 142 
and 143) which relate to distraint, and the power to 
distrain, discussed, 


Case.—Tue facts of cnse No. 482, to 
which No. 483 is analogous in every re- 
spect, are these. Defendant 1, between whom 
and plaintiff the relation of landlord and 
tenant does not exist, applied for assistance 
to the Collector under Section 119 of Act 
X of 1859, and having obtained it, distrain- 
ed plaintiff's paddy, alleging that it was the 
property of defendant 4, who is defendant No. 
i’sryot, and, in collusion with him, defendant 
J had the paddy cut and carried away on 
the 17th and 18th Aughran. On the 20th 
plaintiff filed a petition in the Deputy 
Collector’s Court under Section 139 of Act 
X, stating that defendant 1 had cut and was 
carrying off his paddy, aud praying for its 
release and damages. The Deputy Collector 
directed plaintiff to furnish security to the 
value of the crop, ordered that it should be 
given up to him and issued a summons io 
defendant 1. Meantime, plaintiff tried to 
get possession of the paddy (for which he 
had given security according to the Deputy 
Collector’s order) from defendants 5, 6, and 7, 
in whose custody, as required by Section 
118 of Act X, it was stated to have been 
deposited by defendant 1. Plaintiff was 
unable to get possession of the paddy, and 
his suit under Section 139 was subsequent- 
ly heard by the Deputy Collector and dis- 
missed for two reasons: first, because the 
party whose paddy defendant alleged he 
was distraining was not made a co-defendant 
as required by Section 139; and second- 
ly because no legal distraint had been 
proved. 


The Deputy Collector observed that had 
there been a legal distraint, plaintiff could, 
have got the paddy from the parties in 
whose charge it was stated to have been 
placed. Plaintiff having lost his suit in the 
Revenue Court, now sues for damages in 
this Court; and the question on which the 
opinion of the High Court is soliciged is, 
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whether on they above facts the ease is 
cognizable by the Small Cause Court or 
not. 


6 

Clause 7 Section 23 of Act X of 1859 
lays down that “all suits arising out of 
the exercise of the power of distrain, con- 
ferred on zemindars and others under Sec- 
tious 112 and 114 of this act, or out of any 
acts done under colo of the exercise of 
the said powers os herinafter particularly” 
provided” shall be coguizable by the Re- 
venue Courts, and no other. The wording 
of this Clause is very comprehensive, and I 
confess that I was at first of opinion that it 
embraced cases like the present one. A more 
attentive examination, however, of the sub-- 
sequent Sections relating to distraint has led , 
me to doubt the correctness of that opinion. 


The Sections particularizing the dif- 
ferent circumstances under which suits 
relating to distraint may be instituted 


are Sections 124, 126, 139, 140, 141, 142, and 
143. Of these Sections, 124 applies to cases 
in which applications for sale of the 
distraint property has been made to the Civil 
Court Ameen, and in which that officer hag 
cerved the defaulter with a notice either to 
pay the demand or institute a suit to contest 
it, ‘This contemplates a more advanced stage 
of proceeding than was reached in the pre- 
sent case. Section 126 geems also to con- 
template cases in which application for sala 
has already been made to the Ameen; it 
states that “‘ when such-suit is instituted, 
the Collector shall proceed in the manver 
prescribed in the last preceding Section, » 
viz., that he shall transmit to the Civil 
Court Ameen or other officer, or, if so re- 
quested, shall deliver to the owner of the 
distrained property, a certificate of the in- 
stitution of such suit, and on such certifi- 
cate being received by, or presented to, the 
Ameen or other officer, he shall suspend 
proceedings relating to the sale of the dis- 
traifed property. 


Section 139 (under which plaintiff sued 
before the Deputy Collector) seems, at first 
sight, applicable to the present case; it 
supposes, however, that the distraint is beine 
legally and regularly carried on, and tha 
the crop is in the custody of a party who is 
in a position to-deliver it up on security, 
Such was not the case here, The crop had 
been already carried away by defendant, 
Again, the relief prescribed in Section 139 
is * the release of the distraint property 
with costs and sueh damages as the circum- 
stances of the ease may seem to require.” 
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Cici 


‘The case of Sheikh Gurrifoolsh Sayafullah, 
_7W. R., 41, indicates the contruction to be 


put on this Section. It is there observed 
Section 139 provides for a suit by a third 
party, not for damages, but for the release of 
the property distrained.” In plaintiffs suit 
before the Deputy Collector, a decree for 
the release of the distrained property would 
have been a dead letter, as that property had 


- already been made away with by defendant. 


+ 


Section 140 has evidently no bearing on ® 
case like plaintiffs. Section 141 contem- 
plates cases where there has been a sale. 
Section 142 is very comprehensively word- 
ed, and would seem to include all cases 
where the distraiver, by acting illegally, has 
caused any injury to the owner of the pro- 
perty distrained. On turning, however, to 
the ruling already quoted, I find the learned 
Judges observing that ‘* Section 142 refers 
toa ease where the property distrained is 
of aryot, who does not deny that relation 
to exist between himself and the distrainer.” 


In the present case that relation is denied | 


by both parties, 


Section 143 applies to cases where a per- 
son not empowered to distrsin property 
under Section 112 or 114, nor employed 
for the purpose under a written authority 
by n person so empowered, distraing or sells 
or causes to be sold any property under 
color of the Act. Now I take it that the 
words ‘“ empowered to distrain property” 
do not mean ‘empowered to distrain the 
particular property im .question in a case 
about which a suit may have arisen,” but that 
they are used to indicate persons who, from 
their position as zemindars, lakhirajdars, &c., 
-are by law invested with the general power 
of distraint. In the present case defendant 1 
is a zemindar and carried on the distraint 
through defendant 2, his gomastah, and there 
is no allegation on the record that the latter 
was not duly empowered according to Section 
114. I think, therefore, that defendants are 
persons empowered to distrain property, 


_ aud that they do not therefore come within 


the purview of Section 143. 


On the whole, I am of opinion that, inas- 
much as the circumstances of the present 
ease are such that none of the Sections of 
Act X relating to distraints are applicable 
io it, (Sections 189-142 beinge considered 
in ‘connection with the dicta of the High 
Court in Gurribullah’s case above quoted), 
plaintiff was without a remedy under “Act 
X, and that his suit is righty brought i in 
this Coutts 
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The judgment the High Court wa? 
deliveredjas follows by 


Peacock, C. J.—The facts. ôf the ease 
nre that the defendant No.. 1 applied for 
agsfstance to the Collector wader Section 
119 of Act X of 1859, and having obtained 
it, distrained the plaintifs paddy, alleging 
that it waa the property of defendant No. 4, 
who is found to have been the ryot of de- 
fendant No. } and to have been in collusion 
with him, 


Tt is found also that the relationship of 
landlord and tenant did not exist between the 
plaintiff and the defendant No. 1. ` It appears 
also from the finding of the Judge of the 
Smal! Causo Court that defendants Nos. 5, 6 
and 7 took possession of the: paddy, having 
been appointed under the provisions of Sec- 
tion 118 of Act X of 1859 to'take charge of 
the property. 

The question is whether the suit is cogniz- 
able by the Smal! Cause Court or not, 


It has been contended before us that de- 
fendants Nos. 5,6 and 7 may be liable to be 
sued in the Small Cause Conrt for what they 
did subsequently to the distress, even if the 
defendant No. Iis not Hable to be sued in 
that Court for making the distress ; but as 
I understand the question, itis whether the 
Judge of the Small Cause Court has cogniz- 
anee sof the suit. agninet all the defendants 
for all the acts complained of. 


Now, with reference to defendant No, 1, 
the question is whether he is ‘liable to be 
sued in the Small Cause Court for distrain- 
ing the plaintiff’s paddy, or whether the suit 
against him for making the distress was ` 
cognizable only by the Revenue Courts under 
the provisions of, Section 23 of Act X of 
1859. 


The Judge has found that the plaintiff's 
paddy was distrained as the property of the 
defendant No. 4, but he has not found whe- 
there the paddy, which was distrained whilst 
it was growing, grew on land which the de- 
fendant No. 4 held and occupied as the 
right of defendant No. 1, or upon lands occu- 
pied by and belonging to the plaintiff, with 
which the defendant No. 1 and defendant 
No. 4 had no concern. The paddy “might 
be the plaintiff's property because it grew 
upon his own land, or it might be his pro- 
perty even if it grew upon land held by de- 
fendant No. 4 as the ryot of defendaat No. 
l; for defendant No. 4 might have traus- 
ferred it to the plaintiff by sale or mortgage. 
If itavas growing upon land belonging to 

b 


1868.] Civil THE WEEKLY REPORTER, Rulings. 165 





plaintiff and in his occupation, with which Section 139 jfrovides specially fof a suit 
neither defendant No. 4 opr defendant No. 1 | by a person who shall claim as his own, pro- 
had any copcern or interest, n suit for dis- | perty which has been distrained for arrears 
` training it would lie under Section 148 of | of rent alleged to be due from any other 
Act X. Butif the paddy was growing upon | person, and authorizes the institution of a 
land held by defendant No. 4 as the ryot of | suit by the person claiming the property 
defendant No. I, it was liable to be dis- | against the distrainer, and such other person, 
trained by defendant No. 1 for auy rent due | to try the right to the property. Such a 
to him which had not been due for a longer | suit appears to me to be clearly one of the 
period than one year, even though the de- | suits which is referred toin Clause 7. There- 
fendant No. 4 had transferred it to the plaint- | fore, if this suit is brought by the plaintiff 
iff by sale or mortgage {see Sections 112 | claiming as his own property that which 
aud 113, Act X of £859.) was distrained by defendant No. 1 for 
. _. | arrears of rent alleged to be due from de- 
If defendant No. 1 acted in collusion with; fondant No. 4 to try the right to the pro- 
defendant No. 4, under color that rent was perty, the suit was not cognizable by the‘ 
due from defendant No. 4 to defendant No. | Small Cause Court. 
1 when no rent was due, the plaintiff would But it is said tl Ter ae ere ae 
be entitled to sue the defendants for damages. a; ie are a B rats n O = rene 
The question is whether a suit brought alge! alee pie. acai nae choy. a 
under Section 139 or uuder Section 148 can KE for sant Pe f ace y i ji 
be brought in the Civil Courts, or only in |P MOONAT A RA E AAT Ea 


ire Countct the Collector on the plaintif’s paddy growing upon his 
i own land, with which neither defendant 


If Section 23 applies to the case, the suit | No. 1 nor defendant No. 4 had any concern. 
isnot cognizable in any other Court than 


that of the Collector. 1f it were necessary; we should send this 


case back to the Small Cause Court for the 
By Clause 4 of that Section, all suits for | purpose of amending its finding as to the 
arrears of rent due on account of land are | facts ; buteven if it should be found that the 
within its provisions ;and by Clause 7, all| facts are as alleged by the plaintif, we 
suits drising out of the exercise of the powers , thinkit would make no difference. 
of distraint conferred ou zemindars and 
others by Sections 112 and 114 of Act X, 
or outof any actsdone under color of the 
exercise of the said powers, as particularly 
provided in the said Act, are also within the 
provisions of that Section. Itappears there- 
fore to have been the intention of the Legis- 
lature, whether wisely or not it is not for us 
to say, to render suits for arrears of rent on 
account of land and suits arising out of the 
exercise of the powers of distraint confer- 
red by that Act, or outof any acts done 
under color of the exercise of the said powers, 
cognizable only by the Collector. 


Section 143 Act X enacts thatif any 
person not empowered to distrain property 
under Sections 112 and 114 of this Act, nor 
employed for the purpose under a written 
authority by a person so empowered, should 4 
distrain or sell or cause to be sold any 
property under color of this Act, the owner 
of the property might institute a suit under 
this Act to recover damages from such per- 
son for any injury which he may have 
sustained from the distraint or sale. The 
Section further says that the said person 
should be held to have committed criminal 
trespass aud should be subject to. the penalties 

It has been contended bofore us by the | for that offence, in addition to any damages 
Vakeel for the plaintiff that the words “as | which may be awarded against him in such 
hereinafter particularly provided”, which are | suit. i 
used in Clause 7, refer to the words “all f 
suits” aud not to the word ‘ power;” and Tt clear that the Section refers to the case 
we think that he is right in that conten- of a person distraining under color of the act 
‘ont when he is not empowered to distrain, and 

it is clear that by the use of the words 

All suits, therefore, which are specially | “under color of the act,” the Legislature 
provided by Act X, and which arise out of | did not mean under circumstances which 
.the exercise of the power of distraint, or | were sufficient to induce the distrainer 
out of any acts done under color of the eer- | hon@stly to believe that he was justified 
cise of the said power, are within the pro- | in making the distress ; for if that had been 
visions of Section 23. Á their Intention they would not have enacted 
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tbat the distrainer should be subject to the 
penalties for the offence of'criminal trespass. | Cause Court is 


THE WEEKLY REP( RTER. 


Rulings. [Vol. IX. 


Th: case cited hy the Judge of the Smal] 
fi analogous, for there the 


dispute was between the claimant of the pro- 


Section 142 gives an action against a |perty and aryot after n distrgss had been ` 
person empowered to distrain who shall dis- : withdrawn by the landlord upon payment of 
train otherwise than under the provisions, the rent, 


of the Act. Thatis anexample of a suit 


aviging out of the exercise of the powers of; g 


distraint ; whilst Section 143 furnishes an 
example of a suit arising out of an act done 
under color of the exercise of the said power. 
Both are suits within the provisions of Sec- 
tion 28, and the present suit is one which 
might be brought under Section 139 or Sec- 
tion 148, and consequently cannot be 
brought in any other Court than that of the 
Collector. 


Tt is said that if it be held, that a suit is 
cognizable only in the Colleetor’s Court 
ngainst n person who under color of the act 
distrains crops growing upon lands which 
are not held of him, and which belong toa 
person who is not his ryot, we shall be 
opening a wide door for the commission of 
such -acts with impunity. But that is not 
the case, inasmuch as a person who commits 
such an Act, is liable to be punished crimi- 
nally, as well as to a suit for damages in the 
Collector’s Court. 


If a person sues another as his ryot for 
yent, when there is no pretence or founda- 
tion whatever for the allegation that the 
land belongs to him or that the defendant is 
his ryot, or that there is rent due, such suit 
is cognizable only by the revenue Courts ; 


amann AREA ert a 





The cases cited in argument from the 
Weekly Reporter, 33, and 3 Wyman’s 
Journal, are so shortly given that they are 
scarcely intelligible. 


For these reasons, we are of opinion that 
the suit is not cognizable in the Small Cause 
Court, and an answer to this effect must be 
sent to the Judge of the Small Cause Court. 


The Deputy Collector dismissed the suit 
when brought before him, upon the ground that 
uo legal distraint had been made. The Judge 
has found that the distress was made with 
the assistance of the Collector. If the 
Deputy Collector dismissed the suit which 
was brought before him, on the ground that 
no distraint had been proved, we can under- 
stand it; but we cannot understand how he 
could dismiss the suit, ifa distraint was 
made, merely because it was not legal. The 


| illegality of the distress if it was made would 
: have been a ground for decreeing for Plain- 


tiff, not for dismissing the suit, 


Ii must not be supposed that a Plaintiff 
has no remedy in such acase as this. In this 


and the Legislature seems to have intended | ; 
to have left to the Collector the sole deter- | case he seems to have mistaken his remedy, 
mination of suits arising out of acts dove! either in not appealing against the decision 


in the colorable exercise of the power of; hice oe 
distress as well as suits for rent claimed to ‘of the Deputy Collector, or in not having 


be due. ‘brought his suit against the proper parties. 
| One of the reasons given by the Deputy 


Itis admitted by the plaintiffs pleader ' Collector for dismissing the suit was; that 


that such a suit as this is cognizable Yy the 
Collector, but he contends that the Civil ‘the party whose paddy the Defendant al- 
Court has also jurisdiction, But we cannot leged he had heen distraining was not made 
seeany thing in the Act whith gives the ' 
Collector jurisdiction at all, if it does not 
give him exclusive jurisdiction. 


a Co-defendant, as required by the Act. 
It may be remarked that as the power of 


; on] i : distraint is given by the Act, only for rent 
Pa oo Se a. a due from cultivators, the sole jurisdiction may 
disiraining under color of the ‘Act, for it is' have been given to the Revenue Courts by 


actually found as a fact that heapplied for the Legislature in consequence of their con- 


and obtained the assistance of the Collector ae k Id 
under Section 119 of the Act, to support | Siting that the amount at stake wou 
+ 


him in making the distress. general] y be small. 
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. The 25th J anuary 1868. | 


or in execution of the decree under which ho had pur- 
chased, the Lower Court's holding could not be pro- 


nouncel wrong in law, 
. Present: = 


Hobhouse, J—Tue facts found are 
The Hon'ble E. Jackson and C. Hobhouse, | ewes 


HER: On the 5th December 1863, plaintiff, Yes- 
pondeut, became mortgagee of certain pro- 
Mortgage—Finding on the bona fides ' perties of one of the mortyagors, respond- 


+ | ent. 
of a mortgage deed — Attachment 





On the Sth December 1864, defendant, 
appellant, purchased the rights of the said 
. mortgagor in the said ploperty, in execu- 
' Case No. 1032 of 1867. tion of a decree of a Collectorate Court. 


prior to mortgage. . 


Thereafter, plaintiff, the mortgagee, forc- 
: closed, and finding appellant in possession 
the Principal Sudder Ameen of Gya, | sued to oust him, and the lower appellate 


Court has decreed the suit. 
dated the 27th February 1867, affirming a 


Spécial Appeal from a decision passed by 





| In special appeal it is urged, first, that the 
decision passed by the Sudder Ameen of| lower appellate Court has failed to arrive 


TAR at a distinct finding on the bora fides of tho 
that District, dated the 31st July 1866. | mortgage deed acl appellant denied. 


. l | Weare of opinion, however, that in the 
Moorul Singh (Defendant) Appellant, | words, “the cross appeal is not worthy of 
i being attended to, inasmuch as the said 
versus i deed has been attested by the’ Registrar of 


| Deeds and proved by the witnesses ou the 


+ 


an a . | part of the plaintiff,’ the Court below has 
Mohun Kooer (Plaintiff) Respondent. | come to n finding sufficiently distinct on the 


bona fides of the mortgage deed. 


Mr. R. T. Allan and Baboo Nil AMadhub 

Secondly, it is urged that when it appears 

Sein for Appellant. from the record that the properiy in ques- 

tion was under attachment on 13th Junne, 

Messrs. R. E. Twidale and C. Gregory for 4th July, 13th July, and 23rd duly 1863, 

i for debts due by the mortgagor, the said 

Respondent. mortgagor had no power to alienate until 

it was shewn by the mortgagee that the 

A finding by a Court that a mortgage decd has been a esa aerate removed legally 

attested by the Registrar of Deeds, and proved by Had appellan Piscii-alilartoreligwe: wise 

; the attachments in question were made by 

fides of the deed. i himself, or even tn execution of the very 

i decree under which he purchased, there 

Where a mortgagee after foreclosure sued and ousted might perhaps have been sume force in this 

a third party found in possession as purchaser of the | Contention ; but the facts are not so, and 

rights of the mortgagor sold in execution of a collec- ' We cannot therefore say that the Court be- 

torate decree, and the said party urged in appeal that | low was vee T law when 1t held that 

the mortgagor had no power to alienate the property ! there was no,” Z. €, no sufficient ‘ evi- 

as it was under attachment for debts, prior to date of, dence produced on behalf of defendant ro- 
arding the attachmeut of the property.” 


witnesses, is a sufficiently distinct finding on the bona 


mortgage, and lower appellate Court held that there | 
was no sufficient evidence of the alleged attachment; | We think, therefore, thet neither of the 
HeLD in special appeal that as appellant had not been | objections taken aro good, and we dismiss 
able to shew that the attachment was made by bimself | this appeal with costs. 


* 
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The 25th January 1868. 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
wjeotment. 
Case No. 1892 of 1867. 


Special Appeul from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the Tth May 1867, reversing 
a decision passed by the Moonsiff of that 
District, dated the 18th December 1866. 


Indrabutty Koonwuree and others (Plaint- 
iffs) Appellants, 


VETSUS 


Mr. F. Holloway and others (Defendants) 
Respondents. 


Baboos Gopal Lall Mitter aud Nil Madhub 


Sein for Appellants. 
Mr. R. E. Twidale for Respondents. 


A party in legal possession under a lease from a 
lakhirajdar cannot be suramarily evicted by the zemin- 
dar without the intervention of the Court, even if the 
zemindar is entitled to resume the land as invalid 
lakhiraj or as lands which have lapsed on non-per- 
formance of stipulated service, 


Kemp, J—Txis was a suit for recovery of 
possession of two beegahs and five cobtahs, 
‘on the allegation that the plaintiffs held 
under a lease from Fakeer Misser and 
Gobin Misser, and had heen foréibly ejected 
by the defendant Mr, Holloway, who holds 
under an alleged lense, dated 3rd April 
1863, from a third party who is made de- 
fendent. 


The Court of first instance Ņestored the 
plaintiff to possession, and awarded rupees 
49 as damages for crops destroyed. 


In appeal, the Principal Sudder Ameen 
laid down the following issues. ° 
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lst. —Is the pottah genuine ? 


2nd.—Is the laifi in dispute valid lakhe- 

raj ?. l Š 
3rd.—Have the damages been’ properly 

assessed ? 


The Principal Sudder Ameen observes, 
that the plaintiff and the parties through 
whom he claims, 7. e., his lessors, had failed 
to shew when the land in dispute was grant- 
ed as lakheraj, and that they had produc- 
ed no sunnud; therefore, without going 
further into the facts of the case, he reversed 
the decision of the.Court of first Instance. 


Tn special appeal, it is contended— 


Ist-—The Principal Sudder Ameen is 
wrong in law, in not trying the main issue 
in the suit, viz., the possession and subse- 
quent ouster of the plaintiffs; for if these 
be proved, the onus would be upon the 
defendant Holloway and his alleged lessor, 


to prove their title. 


2nd.——Even if it be admitted that the 
plaintiffs’ lessors held the lands in dispute 
as a service tenure from generation to 
generation, they could not be summarily 
evicted without the intervention of the 
Court. 


3rd.—The question of the ‘validity or 
otherwise of the lakheraj title of the plaint- 
iff’ lessors is not necessary to be tried in 
this case in order to entitle the plaintiffs to 
a decree for possession. 


In this case, the plaintiffs aver that their 
lessors are the birmottudars. The defendant 
Holloway holds under a lease from the zemin- 
dar, who is also a defendant in the suit. The 
zemindar avers that the plaintiffs’ lessors 
did not hold Sirmottur lands, but service 
lands burthened with the discharge of 
certain duties in this case connected with 
the worship of the idol Hunooman ; that the 
plaintiffs’ lessors haviug ceased to discharge 
those duties, he, the zemindar,, resumed the 
Innds and let them out to the defendant 
Holloway. 


We think that in this suit, the question 
of the validity or otherwise of the lakheraj 
tenure of plaintiffs’ lessors conld not be 
tried. The question of whether the plaintiffs 
were in posession and were illegally ousted 
by the defendant Holloway, under cover of 
a lease from the zemindar, must be tried. 
It may be that the zemindar is entitled to 
respme the lands either as invalid lakheraj 
lands or service lands which have lapsed 
owing to the non-performance of the duties 
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efor which they were originally granted ; 
but clearly the plaintiffs, Bf in legal posses- 
sion under their lease, canot be summarily 
evicted without the intervention of the 
Court, It appears to us that this is an 
atiempt on the part of the zemindar to 
take the possession of the Innds forcibly 
through the intervention of an indigo plan- 
ter, thereby avoiding the burthen of proof 
which would otherwise Jie upon him, were 
he to bring a suit to resume the lands as 
mal lands, held as a service tenure by the 
plaintiffs’ lessors. We remand the case for 
re-trial with reference to these remarks. 





The 25th January 1868. 


Present: 


_ The Hon’ble G. Loch and Dwarkanath 
í Mitter, Judges. 


Limitation —Long possession — Joint 
Property. l 


Case No. 1712 of 1867, 


Special Appeal from a decision passed 
by the Additional Judge of Tirhoot, 
dated the 21st May 1867, affirming 
a decision passed by the Sudder Ameen 
of that District, dated the 27th Novem- 
ber 1865. 


Rung Lall Misser and others (Defendants) 
Appellants, 


VETSUS 


Roghoobur Singh and others (Plaintiffs) 
Respondents, 


Baboo Debendro Narain Bose for 
Appellants, 


Baboos Unneda Pershad Banerjee and 
Shib Chunder Chatterjee for Respond- 
ents. 


In a suit for confirmation of title and possession, 


defendants cannot plead limitation, if they have com- 
pletely failed to prove their allegation of joint pos- 


~% 
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Plaintiffs in such $ case cannot reasonably, be re- 
quired to prove the specific source (whether from their 
own funds or not) from which they acquired proporties, 
which were admittedly acquired about a ceutury ago; 
long possession being not only evidence of title, but a 
good and valid title by itself, 


Mitter, J—Twis was a suit instituted by 
the special respondents for the confirmation 
of their title and possession in certain 
villages mentioned in the plaint. Both the 
Lower Courts have given them a decree. 
The special appellants contend :— 


Isé——That the plea of limitation raised 
by them has been overlooked by the Lower 
Appellate Court. 


2nd.—That the respondents having failed- 
to prove that the properties in dispute were 
acquired from their own exclusive funds, 
their claim for an exclusive title thereto 
ought to have been dismissed. 


With reference to the first point, we anre 
of opinion that it is of no force. The 
question of possession hns been tried, and 
the Lower Appellate Court has distinctly 
found that the special appellants were never 
in possession. The parties to this litigation 
belong to two different branches of a 
Hindoo family sprung from one common 
ancestor, but very remote. It is admitted 


; that the properties in dispute stand in the 


name of one Bhola Singh, sole ancestor of 
the respondents. It is admitted also that 
the two branches of the family have been 
separate from one another since a long time. 
So far back as 1830, the name of one of 
the ancestors of the respondents was re- 
corded in the Collector’s books, notwith- 
standing the protest of the ancestors of the 
special appellants, and these latter were 
referred to a regniar suit. This snit has 
never been brought since. The title-deeds 
and documents relating to possession are 
all in favor of the respondents ; and under 
the cireumstnances of the ease, there was 
no presumption of a joint undivided ITindoo 
family. The anpellants did not even deny 
the possession of the respondents, but they 
pleaded that they were also jointly in pos- 
session with them. They were, therefore, 
bound to prove this allegation. The Lower 
Appellate Court has found that they hava 
completely failed to do so, and upon this 
finding the question of limitation does not 
properly arise. 


With reference to the second point, wa 
observe that it is equally untenable. The 
properties in suit were admittedly acquired 
about a century ago. No one can be 
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t“ 


reasonably expected to pibve at this dis- Regulation XI of 1819, but that inasmuch, 


tance of time, the specific source from jas plaintiff had nft sued to assess under 
which these acquisitions were made. The]! Section 28, and Inasmuch as, if he had 
Lower Appelltte Court has very properly | sued, he would have been barred” by limita- 
observed that the question of possession was | tion, the Court could not give him a decree 
the only material point in the ease, and wey, for rents claimed on these 54 beegahs of 
have seen alrendy that this point has been , land. 


detérmined against the special appellants. We are of opinion that the Court was in 
Long possession is aot only evidence of | error in deciding, first, that the lands in ques- 
title, but in a case of this sort, if is a good | tion were, as agninst defendants, resumed, 
and valid title by itself. We reject the’ anq therefore” reut-paying lands ; and se- 
special appeal with costs. condly, in deciding, as against plaintiff, that 

any suit to assess such lands was barred by 
limitation, These questions were not be- 
fore the Court judicially, and we therefore 
š The 25th January 1868. set aside the Courts decision in regard to 

them and declare it a nullity. 


But wo cannot say ihat the Court was 


. The Hon'ble E. Jackson and C. Hobhouse, |". error in dismissing plaintiff's suit as 
Judges. laid. 
It was not a suit either under Section 138, 

Extra-judicial eee Suits for | nor under Section 28, nor under Clause 1 l 

a ase >: Section 23, nor under any other Section 

Case No. 989 of 1867 under Act X of 18859 of the Act, ana the Court was, therefore, 

‘i right in dismissing it. 

Special Appeal from a decision passedby| In this view, we think the Court was 
the Judge of Tirhoot, dated the \st}richt, and we dismiss the appeal with 
February 1867, affirming a decision | costs. 
passed by the Assistant Collector of 
Durbhangah, dated the 30th December 
1865. 


Sreedhur Jha (Plaintiff) Appellant, 








* Present: 





The 27th January 1868. 


Present: 
VETSUS : l 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
à Dabee Dutt Chowdhry and others , ; 
s (Defend nts) Mes A ts Justice, and the Hon’ble W. S. Beton- 
£ ndents. 
P Karr, L. S. Jackson, A. G. Macpherson, 
Mr, R. E. Twidale for Appellant. and C. Hobhouse, Judges. 
Baboo Chunder Madhub Ghose for Simple Mortgage — Limitation — 
Respondents. Clause 12 Section 1 Act XLV of 
Where questions are not before a Court judicially, its 1593; 
decision in regard to them is a nullity. P 
A suit to assess land and recover rents at an enhanced Case No. 35 of 1867. 
rate must be dismissed, if not brought under some 
Section of Act X of 1059, . Regular Appeal from a decision passed by 


Hobhouse, J.—APPRLLANT, who was the Principal Sudder Ameen of Burd- 
plaintiff in the Court below, issued a notice wan, dated the 26th September 1867, 
of enhancement under Section 13 Act X of > 
1859, aud then sued to assess beegnhs 93-11 | Surwan -Iossein and others (Defendants) 


of land in possession of defendant at 5 rupees Appellants, 
per beegah, and to recover rupees514, rents 
at that rate for 1272. VETSUS 


The Lower Appellate Court held tdat 
beeguhs 54 of the lands in suit were rent-| Shaliazadah Golam Mahomed and others 


paying lands as by a decree passed wader a (Plaintif) Respondents. 
. è 


s 


et 
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O A PAE 
ir. C. Gregory and Baboo Anodapershad | meut which fell hue in 1862. ‘This,decree 


: was, on appeal, affirmed by the Zillah Judge 
Banerjee for Abpeliauts, on the 19th August 1864. ; : 


: Both these decrees were ‘simply decrees 
Mr. R. T. Allan and Baboo Mohendro Lall for the payment of a certain sum of money 
out of the estate of Khajah Ali Iossein, 
deceased. Neitherof them alluded to the 
, fact that by the bond the lands now in’dis- 
When there isan unregistered ‘bond to secure ne pute were pledged to secure the money due : 
“payment of a sum of money with interest, by which | neither decree contained auy declaration that 
bond also lands are charged (by way of simple mort- | the lands were subject to acharge for the 
Gage) with the payment of the debt, a suit tohaveit | payment of the instalments, or that they 
declared that the lands are charged with the payment of | were to be sold jn satisfaction of the de- 
the debt and foran order for the sale of the lands (as | cree. 
subject to the charge) in satisfaction of the debt, falls 
within Clause 12 Section 1 Act XIV of 1859, and must 
be brought within 12 years from the cause of action. 


Shome for Respondents. 


parently after an ineffectual attempt to 
secure what was due to her under these de- 
crees, assigned them both to Shahanee 

This case was referred to the Full Bench Begum, who has since died and is now re- 
by Seton-Karr and Macpherson, J. J :— presented by the plaintiffs in the present 

Macpherson, J.—On the 9th December : i 
1855, Khajah Ali Hossein executed a Aiszż- |, In execution of the two decrees, the plaint- 
bundee bond in favor of his daughter, the | ifs attached the mortgaged property, and 
respondent Hazarah Begum, to secure the} Were proceeding to have it put up for sale, 
payment to her of rupees 10,250. The bond when the appellant Nuunee Bebee, jou behalf 
says :— I have no means of discharging the | 0f her minor children (oeing the persons 
“said debt by, one payment. Therefore! Chiefly Interested in the estate of Khajuh 
“ having paid rupees 250 in cash, I execute a li Hossein) claimed the property, alleging 
“ deed of instalment for the payment of the | that the attachment was bad, as the decrees 
“ balance of rupees 10,000 with the following did not declare that the property which had 
« stipulation :—that I shall pay from 1856 to! been attached was charged with the debt, 
“1861 at the rate of rupees 1,500 annually, and as by a Towliutnama, dated the 27th 
‘and in the year 1862, I shall pay rupees | December 1859, Khajah Ali Hossein had 
“ 1000; and after having repaid the said settled the property as wugs, appointing his 
“ amount in full, I shall take back the deed | grandson, the minor appellant, Syed Ali 
“of instalment.” And by way of further Hosscin, the matwulli of this endowment, 
security, and “in order to ensure the pay- he clain was considered to be good, and 
“ ment of the said amount,” the landed pro- the property was released on the 5th Dep- 
perty, the subject oftho present suit was tember 1565. 


charged with the payment of the debt, by On the 21st December 18653. the adit 
way of simple mortgage. It was further | suit was instituted, Fts object is to obtain a 
stated in the bond “in default of payment declaration that the property mortgaged by 
‘‘ of the said amount, agroeably to the terms | the kistbundee bond, fs charged with the 
“of this deed of instalment, I shall pay in- | , g 


| amount which is due under the two deerees : 
“ terest at the rate of rupees 10 per 1000: ang that, being so charged, the plaintiffs are 
“ per mensem. 


| entitled to have it sold in execution of the 
On the 2nd September 1862, Hazarah decrees, nos withstanding the Towliutnama, 
Begum instituted a suit for the recovery of or any other title which may be pleaded of 
the instalments which fell due in the years, dates subsequent to tho-kistbandee. 

1859, 1860, and 1861 ; and she obtained a 

decree on the’ Sil: April 1803, neant the The Lower Court has held that there is 
representatives of Khajah Ali Hossein, whol 2° doubt as to the execution of the Towliut- 
lind died before the suit wns commenced, | "*t™29, or as to the property having become 
On appeal, thie decree was upheld by the wugf, by reason of it. But the Court held 
Hieh Court on the 4th of March 1864. that the mortgage took precedence of the 


i sulsequent settlement, and ordered that the 
On the 28th July 1863, Hazarah Begum | property should be sold in satisfaction of 


gota decree in another suit, for the instal- | the decrecs, 
- 4 


In November 1864, Hazarah Begum, ap- 


w 


o 
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Thædefendants appeal. fri hey donot deny | instalments for 1859, 1860 and 1861, arosa 


now that the Towliutnama must be taken to 
be subject to the mortgage, so far as the 
mortgage can’ now be enforced: but it is 
contended,— 


Firstly, That as Hazarah Begum assign- 
ed merely her right and interest in the two 
decrees, the plaintiffs, cannot proceed under 
the mortgage which was mentioned neither 
in the decrees, nor in the assignment under 
which the plaintiffs claim ; and 


Secondly, That the plaint is barred by 
limitation as regards the amouut due under 
the first decree. 


By way of cross-appeal, Mr. Allan for 
, the plaintiffs has argued that the Towliut- 
nama is void, absolutely, as against the 
plaintiffs, whether the mortgage is barred by 
limitation, or not. He argues that, even 
supposing the plaintiffs are entitled to 
nothing more than what any person holding 
an ordinary decree against the estate of the 
deceased Khajah Ali Hossein is entitled to, 
this Towliutnama cannot prevent the pro- 
perty being sold to satisfy the decrees, inas- 
much as according to Mahomedan law all 
the property of the deceased is, in the hands 
of his heirs, charged with the payment of 
his debts. 


It is enough for me to say that this point 
never was raised in the Court below ; and 
that in the absence of any evidence as to 
Khajah Ali Hossein’s position as regards his 
being in embarrassed circumstances or other- 
wise when he made tbis Towliutnama, I 
know of nothing in the Mahomedan law, 
which would justify me in holding that the 
Towliutnama is not good against an ordinary 
creditor holding a summary decree. 


As regards the first point raised by the 
pleader for the appellants, I think that the 
plaintiffs have a right to enforce all thə 
securities to which Hazarah Begum herself 
could have had recourse in order to recover 
her money. Moreover, Hazarah Begum is a 
party to the present suit, and has filed a 
written statement disclaiming any title in 
herself, and stating that she transferred all 
her interests in the subject of the suit to 
Shahanee Begum, through whom the plaint- 
iffs claim. 

The second objection is less easily disposed 
of. All of the instalments which are included 
in the first decree, fell due more than three 
years prior to the institution of the present 
suit, In other words, the cause of action in 
he present suit, so far asit relates to these 


more than three ydus verore the commence- 
ment of this suit. 


Thė kistbundee not hiiia, been register- . 
ed, the appellants contend that the case falls 
within Clause 10, Section I of Act XIV of 
1859 ; and that the period of limitation is 
three years, 

There are two decisions of this Court 
which are directly in favorof this conten- 
tion, see Parushnath Misser vs. Shaik 
Bandah Ali, 6 Weekly Reporter, 182, and 
Seetul Singh vs. Soorujbullub Singh, 6 
Weekly Reporter, 318. But these decisions 
conflict with those of the Madras High 
Court. By that Court it has been ruled, 
in the ease of Chetti Gaundan_ versus 
Sundaram Pillai, 2, Madras Reports, 51, 
(per Phillips and Holloway, J.J.) and in the 
case of Kristna Row versus Hachapa Sugapa, 
2, Madras Reports, 307, (per Scotland, C. J., 
and Frere, J.) that a suit such as this, is in 
the nature of a suit for the recovery of an in- 
terest in immoveable property within the 
meaning of Clause 12 of Section .1 of Act 
XIV of 1859, and that the period of limita- 
tion is twelve years. 


The point is one of some difficulty, and 
as itis one which frequently arises, and on 
which this Court is in direct conflict with 
the Madras High Court, I think that it ought 
to be referred toa Full Bench, that it may 
be finally set at rest. 


The question is, whether, as regards the 
instalments of 1859, 1860 and 1861, included 
inthe first decree (of April 8th 1863, con- 
firmed on appeal, March 4th 1864), the 
present suit is barred by limitation. And 
in order to decide this point, the Court must 
decide, whether when there is an unregis- 
tered bond to secure the payment of a sim 
of money with interest, by which bond also, 
lands are charged, (by way of simple mor t- 
gage) with the “payment of the debt, a suit to 
have it declared that the lands are charged 
with the payment of the debt, and for an 
order for the sale of the lauds (as subject to 
the charge) in satisfaction of the debt, falls, 
as regards question of limitation, within the 
provisions of Clause 10 of Section, l of 
Act XIV of 1859, or within those of Clause 
12 of that Section. In other words, must 
the suit be brought within three years from 
the origin of the cause of action, or is it in 
time if ‘brought within twelve years. 


Seton-Karr, J.—I concur in the propriety 
of making this reference, though I do not 
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‘think that we are bound to refer. every case 
in which a Bench of our Court differs from 
the Courtseof Madras, Bombay, or Agra; 
yot I think that as the present question is 
an important one, and as it has been dis- 
cussed before us several times lately, we re- 
quire an authoritative ruling on the point. 


The Judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J., (Macpherson and Hob- 
house, J. J., concurring), —THE plaintiff ‘is 
the assignee of Hazarah Begum who is the 
obligee of the bond given to secure to her 
the payment of 10, 250 rupees. The bond 
was executed by Khajah Ali Hossein, and it 
stipulated for the payment of the balance 
specified in the bond by instalments. It is 
found in the case which is submitted for our 
opinion that, by way of further security and 
in order to ensure payment of the amount, 
‘the landed property, the subject of the pte- 
sent suit, was charged with the payment of 
the debt by way of simple mortgage. 


Several suits were brought to recover the 
instalments : butin proceeding to enforce the 
decrees against the land in question a wugf 
was set up as having been executed by 
Khajah Ali Hossein, by which the property 
was vested in a mutwulli free from the charge 
which had been created by ithe bond. In 
consequence, on the 21st December 1865 
anew suit was brought for the purpose of 
declaring that the instalments which fell 
due upon the bond in 1859, 1860, and 1861 
were included in the decree of 8th April 
1863 which was affirmed on appeal, and 
‘that they were a charge upon the land in 
question as against the mutwulli. The 
question is whether that suit is barred by 


- limitation or not, ` 


The suit was brought, so far as it relates to 
the instalment of 1859, after the expiration 
of-six years, ns the instalment was payable on 
the 9th December 1859 and the suit was not 
brought until the 2lst December 1865, 
—more than six years after the instalment 
became due. But it was brought within six 
years from the date on which the instalments 
for 1860 and 1861 became due: and we 
are now asked to decide whether the suit 
to have the lands charged with the payment 
of the debt and for an order for the sale of 
the lands in satisfaction of the debt, falls, as 
regards limitation, within the provisiong of 
‘\Clause 10, or of Clause 12, Section 1, Act 
XIV of 1889; in other words, whether the 
suit ought to be brought within 3 years “from 
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the accruing of the cause of action, or within 
12 years. 


It appears to me to be*clear beyond 
doubt that this case cannot fall within 
Clause 10 of Section 1. The suit was 
brought against the mutwulli. The mutwulli 
never entered into any contract with *the 
plaintiff, and was not liable for a breach of 
contract. The suit was brought against him 
to enforce payment of the instalments which 
had been charged upon the land conveyed 
to him as wugf. 


Clause 10 says: “ To suits brought to 
“ recover money lent on interest or for the 


“breach of any contract in cases in which ° 


‘there is a written engagement.” It ap- 
pears to me clear 
brought against the mutwulli for breach of 
contract, but that it isa suit to enforce a 
charge upon land. It does not fall within 


Clause 10. 


The question then arises whether the 
suit falls within Clause 12, because if it 
does not, it is a suit not otherwise pro- 
vided for, and falls within’ Clause 16. It 
appears to me that this is a suit to enforce 
a charge upon immoveable property and is 
a suit for the recovery of an interest in im- 
moveable property within the meaning of 
Clause 12. I have no doubt thatit falls 
within Clause 12, and not within Clause 16. 


The only case which throws any doubt 
upon it, in my opinion, is the case which has 
been referred to in VI Weekly Reporter, 
818. But I cannot concur in the view which 
was expressed in that decision. Mr. Justice 
Trevor, who delivered judgment, says: 
« The words of the law refer, it appears to 
“ us, to an interest residing of right in the 
“ party suing, for which he may sue.” It 
appears to me that a charge upon the land is 
an interest in the party in whose favor that 
charge is made, It is also au interest for 
which ho may sue. Then is it an interest 
in laud, or if is an interest in something 
else? Mr. Justice Trevor says “In a suit 
“like that before us he has simply a lien 
“ on the property for the amount of his debt ; 
“ but he has no interest of rightin the pro- 
‘‘ perty, aud in this view the Section of the 
“law cited does not apply. But again the 
“ security is a mere incident fo thé bond. 
“ The debt acknowledged in the deed signed 
“ by the debtor and to be payable at a certain 
“ time is the principal, and the collateral se- 
“curity an incident in the transaction : it 
* follows on legal principle that the latter 
“ must follow the former, and not the reverse ; 


C 


that this is not a suit * 
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‘¢ in ofher words, the incident must be sued 
‘t for within the same time with the principal, 
“or the collateral security be declared en- 
“« forceable against property pledged within 
“ the same time a3 the debt can be declared 
“ due by a Court of justice.’ Ido not know 
whee the legal principles to which Mr. 
Justice Trevor refers are to be found. There 
is no such principle in the English law. If 
landis mortgaged as security for a loan, in 
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addition to a covenant for payment of the | 


money, the mortgagee may sue the mortgagor 
for a breach of the covenant, and he may also 
bring an action of ejectment to recover the 
Jand mortgaged as a collateral security. Tt 
appears to me that the charge upon the land 


- created an equitable interest in the land, and 


that a suit brought to enforce that charge is 
in substance and in effect a suit for the reco- 
very of that interest. 


There are decisions of the High Court 
at Madras in accordance with the view which 
I have now expressed, and I concur entirely 
in those cases. 


The appeal will be dismissed with cosis. 


Seton-Karr, J,—In this case we have to 
decide whether the principle laid down by 
Mr. Justice Trevor in the judgment of the 
Court reported at page 318 of the Weekly 
Reporter, Vol. VI, or that laid down by the 


t 


: 


mem 
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Chief Justice of the Madras High Court, in | 


page 308, Vol. II of Stokes’s reports, is the 
correct principle. I concurred, at the time, in 
the judgment delivered by Mr. Justice 


a Trevor and thought that the enforcement 


of a lien on the property by the sale of it in 
satisfaction of a debt for which if was 
pledged, could not strictly be termed “an 
“ interest In immoveable property to which 
‘no other provision of the Act applies,’ 
Mr. Justice Trevor laid it down that the 
suit was not one for an interest as of right 
in the property, but one to enforce a mere 
lien on a property pledged, and to have a 
sale thereof carried out. 


I am further of opinion, that nothing that 
I have heaid to-day, in the course of argu- 
ment or otherwise, satisfactorily explains 
the inconsistency so forcibly pointed out by 
Mr. Justice Trevor in that decision, if a suit 
for adebt due had to be instituted within 
one certain and defined period, anal a suit for 
ehforcing the security of that debt, arising 
out of the same circumstances, had to be 
instituted within another period. The 
anomaly and inconsistency still remain, as 
pointed out. On considering the Sections 
of the Law of Limitation which are properly 
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applicable to the cage before us, I am clearly ° 
of opinion, as shewn by the learned Chief 
Justice, that Clause 10, Section 1 is not 
applicable to ‘the present case.* It cannot, 
by any possibility, be termed a suit for the 
“ breach of contract”, as there was no con- 
tract between the plaintiff and the mutwutli 
into whose hands the property hypothecated 
had subsequently passed. 

There remains, then, the only doubt in my 
mind as to whether. it would be correet to 
say that the case fell under Clause 16, Sec- 
tion 1, and not under Clause 12 of the same 
Section of the same Act. 

‘It seems clear .that if the present suit had 
been one, not for the sale of the property as 
merely hypothecated, but for entering on 
the same property as held under a condi- 
tional mortgage, the words of Clause 12 
would have been strictly applicable; and 
looking to the difficulty of drawing a very 
clear distinction between a suit for entering 
ona conditional mortgage, and a suit to 
enforce the mere sale of the property hypo- 
thecated ; looking also to the opinion which 
I understand to be that ofthe majority of the 
Bench now sitting, I am not prepared to 
dissent from the principle laid down by the `- 
learned Chief Justice on the present occasion, 
which principle has been also expounded 
and adopted by the learned Chief Justice of 
the High Court of Madras, and has been 
enforced by another Bench- of that same 
Court. I think that if it can be fairly said 
that the suit is one toenforce any kind of 
interest in immoveable property, to which 
no other provision of the Act applies, if that 
can be fairly stated in interpreting the Act,. 
we need not and ought not to have recourse 
to Section 16, as for a ease for which no 
other limitation is expressly provided; and 
that we may say that the ease is one to 
which the period of 12 years from the time 
of the cause of action applies under Clause 
12, Section 1. 

For all these reasons, I am’ therefore pre- 
pared to record my opinion in accordance 
with that which I understand to be that of 
all my learned brothers now sitting at this 
Bench. 

Jackson, J.—T concur 
of the Chief Justice. 


I am not clear that if the lender of the 
money in this case had sued to recover ‘the 
principal money and interest, and at the same 
tima to enforce his lien upon property pledg- 
ed after the expiration of 3 years or 6 years, 
and hefore the end of 12 years, he would 
have been barred, r 


in the judgment 
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The 29th sas ad 1868, 


. Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble W. S. Seton- 
Karr, L. S. Jackson, A. G. Macpherson, 
and ©. Hobhouse, Judges.’ 


‘Small Cause: Court — Execution in 


another district — Sections 19 and 
20 Act XI of 1865—Section 286 
Act VIII of 1859. 


Reference to the High Court by Mr. C. D 
Field, Judge of the Principal Court of 


Small Causes at Kisnaghur. 


Anonymous, 


Section 19 Act XI of 1865 provides merely for cases 
in which the decree-holder wishes to have immediate 
execution and makes an application for it, either against 
the person or against tho moveable property of the 


judgment-debfor, 


Notwithstanding Sections 19 and 20, Act XI of 1865, 
the provisions of Section 286 Act VIII of 1859 apply to 
Small Cause Courts. A decree of a Small Cause Court 
may be sent to another Court for execution, if no pro- 
perty is found within the jurisdiction of the Court 
passing the decree; andif the Court to which the 
decree is sent be in another Zillah, the decrce must be 


sent tothe principal Court of original jurisdiction in 


. such district. 


Case.—TuE following point arises in 
execution proceedings, and is referred under 
Section 1 Act X of 1867. The decree- 
holder obtained a decree in the Jessore Court 
of Small Causes, and being unable to satisfy 
it, as the debtor has no“ moveable property 
within the jurisdiction of that Court, he 
applied for and obtained a certificate under 
Section 20, ActXI of 1865, That certificate 
he filed in this, the Kisnaghur, Court, and the 
Clerk, as a matter of course, issued execution 
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and attached the moveable property of the 


judgment debtor, within the limits of the lat- 


ter Court. Now, there canngtbe the smallest 
doubt, that such attachment was wholly 
illegal, and that under the above cortificate, 
no action whatsoever could have been taken 
by this Court, inasmuch as inmoveable , pro» 
perty alone could have been taken in attach- 
ment according fo the’ express provisions of 
Section 20, Act XI of 1865, I therefore 
directed the immediate withdrawal of the 
attachment, and released the property. 


It is now urged that the decree-bolder is 
subjected to great hardship, inasmuch as the 
debtor has no immoveable property, and the 
moveable property within the jurisdiction 
of this Court, is the only means whereby* 
the decree can be satisfied. Now it has 
been twice remarked (vide Sutherland’s 
Small Cause Court References, pages 121- 
137 ) that moveable property outside the 
jurisdiction of the Court of Small Causes 
which passed the decree, isnot liable to be 
taken in execution. The opinion expressed 
on each of these occasions was contained in 
a letter of the High Court ; and was in the 
nature of an obiter dictum. Before the 
passing of the recent Act, (X of 1867) it 
it was not possible to obtain a binding deci- 
sion of the High Court on the point, and 
such a decision I am now desirous of ob- 
taining, inasmuch as, though I have hitherto 
acted on the above expressed opinions of the 
High Court, it is a considerable hardship to 
decree-holders not to be able to seize in ex- 
ecution moveable property outside tho locals 
limits of the Small Ciuse Court which pass- 
ed the decree, It nay be remarked, that 
in Nuddea and Jessore, such local limits are 
comparatively small, being conterminous 
with the confines of the sub-divisions. Ass 
the jurisdiction of Courts of Small Causes 
is exclusive and not concurrent, it appears 
hard that judgment-creditors should be 
limited to the moveable property to-be found 
within such small boundaries. I am well 
aware, that these are rather arguments for 
changing the law, than for putting an in- 
terpretation upon it ; but on the preseut oc- 
casion, [ mean thom as my apology for 
raising a point that might seem settled by 
the two extra-judicial opinions above refer- 
red to. 


These opinions would seem correct, if we 
logk only to the wording of Section 19 Act 
XI of 1865, which speaks merely of “ move- 
abla property within the jurisdiction of the 
Court passing the decree.” Before the 
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promutgation of the above remarks, as Judge | “ Court, seems not to be liable to be taken. 


of the principal Court of Small Causes at Jes- 
sore I had followed the procedure laid down 
in Sections 284, 285, 286, 287, 288, &c. of 
Act VIII of 1859. Under this procedure the 
Court, to which the application for execution 
was transferred, could clearly take in ex- 
ecution moveable property within its own 
limits aud outside he jurisdiction of the 
Court of Small Causes, which passed the 
decree, As Judge of the principal Court 
of Small Causes at Jessore, I now beg to 
solicit the opinion of the High Court as to 
whether I can follow this procedure, and so 
enable the decree-holder to take in execution 
property within the local limits of the 
Kishnaghur Court. 


Sections 284, 285, &e. Act VIII of 1859 
correspond with Sections 454, 455, &c. of the 
“Amended Code of Civil Procedure” pub- 
lished in the Gazette extraordinary of India 
of the 28th April 1865, which latter Sec- 
tions are expressly made applicable to Courts 
of Small Causes. In the statement of “ ob- 
jects ahd reasons” appended to this Bill, it 
was remarked by a learned Counsellor, that 
the affixing of the letters 8. C. C. (Small 
Cause Court) to the Sections of the publish- 
ed Bill, might, until ‘the Bill became law, be 
some guide to the Judges of these Courts 
in deciding how far the procedure of the 
regular Courts was applicable thereto. The 
above letters, being affixed to the Sections 
in question, will show that I am not wholly 
unsupported in the view which I have 
taken, and which derives considerable force 
from the reflection, that it could scarcely 
have been the intention of the Legislature to 
afford less facilities for satisfying the decrees 
of Courts of Small Causes, than are under 
existing procedure afforded for the execu- 
tion of the decrees of the ordinary Civil 
Courts. I may be permitted to remark, in 
conclusion, that under the Procedure of the 
English, County Courts, personal proptrty 
ina foreign district can be taken in ex- 
ecution. (see Broom’s Practice of the County 
Courts, page 234; or Davis’s ditto, page 
188; or Pollock and Nicol’s ditto, page 
133.) 


The case was referred to the Full Bench 
by Peacock, C. J, and Hobhouse, J. :— 


In the first letter referred to by the Small 
Cause Court Judge (reported at page }20 
of Sutherland’s Small Cause Court rulings) 
it was stated that “ moveable property, be- 
yond the local limits of a Small Cause 


in execution,” Tat was a mere dictum, 
for the real question propounded had refer- 
ence, as far as we can collect, nog to moveable 

property, but to immoveable property. . 


In the second letter referred to by the 
Judge (bid, page 136,) it is stated, “ I am 
“ to add for your information and that of the 
Moonsiff, that it has been ruled that moveable 
“ property beyond the local limits of a Small 
‘t Cause Court is not liable to be taken - 
“in execution.” That also was a mere 
dictum ; the real question being whether a 
Clerk of a Small Cause Court could sign a 
decree certificate to be sent to a Moonsiff for 
execution, and that dictum appears to have 
originated from the dictum in the former 
case, 


In the former case, the question before 
the Court arose upou the construction of 
Section 20, Act XI of 1865, which enacted 
that if, after thesale of the moveable pro- 
perty of a judgment-debtor, any portion of 
the judgment debt should remain due, and 
the holder of the judgment should desire to 
issue execution upon any immoveable pro- 
perty belonging to the judgment-debtor, the 
Court, on the application of the holder 
of such judgment, should grant him a copy 
of the judgment and a certificate of any sum 
remaining due under it; and that, upon the 
presentation of such copy and certificate to 
any Court of Civil Judicature, having 
general jurisdiction in the place in which the 
immoveable property of the judgment-debtor 
was situate, such Court should proceed to 
enforce such judgment according to its own 
rules and mode of procedure in like cases. 

That Section did not take away any right, 
if such right existed, of sending a decree 
from one Court of Small Causes for execu- 
tion by another Court. 


By Section 47 of the same Act, it was 
enacted that, except as thereinbefore pro- 
vided, the provisions of the Code of Civil 
Procedure should, so far as the same are 
or may be applicable, extend to all suits 
and proceedings under the Act. 


There was nothing in Section 20 bo pre- 
vent the applicability of the Code of Civil 
Procedure to the execution of decrees, 
so far as moveable property was con- 
cerned. 


Under these circumstances, it would ap- 
pear that Section 286 of Act VIII of 1859 
is applicable to Courts of Small Causes, at 
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least asto moveable property. But if th 
Court of Small Causes, tofwhich a judgment 
` is sent for execution by another Court of 
Small Causes, is not in thesame district, 
meaning (according to the definition in Sec- 
tion 286), the’ same zillah, the judgment 
must be sent to the principal Civil Court 
.of original jurisdiction in the District in 
which the applicant may wish the decree 
to be executed, ¿ e, to the Zillah 
Court. The principal Court of Small 
Causes is not a principal Court of Origi- 
nal Civil Jurisdiction, within the meaning 
of that Section. 





Considering the two letters above refer- 
red to, we think that this case ought to be 
sent for the decision of a Full Bench as 
to whether moveable property in another 
district can, under Section 286, be seized 
in execution of a judgment of a Small 
Cause Court in another district, and 
whether the judgment of a Small Cause 
Court can be executed against moveable 
property by another Court within the 
same district; and if so, whether it can be 
executed by another Small Cause Court, 
or only by some other Court having general 
jurisdiction. 


The judgment of the Full Bench- was 
. delivered as follows by— 


Peacock, C. J—It appears to us that 
Section 19 of Act XI of 1865 provides 
merely for cases, in which the party in whose 
favor the decree is given wishes to have im- 
mediate execution and makes an application 
to the Court for it, either against the person 
or against the moveable property of the 
debtor. The Judge of a Small Cause Court, 
as regards immoveable property, has not the 
same power as the ordinary Courts. He is 
not authorized to seize or sell, or to deal with 
immoveable property in execution as the 
other Courts are. Butif there is immove- 
able property within the district, and the 
moveable property within his district is not 
sufficient to satisfy the decree, then he may 
send a copy of the judgment, with a certi- 
ficate of the amount which remains due 
under it, to any Court of Civil Judicature 
having*general jurisdiction in the place in 
which the immoveablu property of the judg- 
ment-debtor is situate, in order that it may 
be executed by that Court. 


By Section 47 of Act XI of 1865, the 
provisions of the Code of Civil Procedtre 
are, so far as-they are applicablé, extended 
to all suits and proceedings in the Small 
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Cause Courts in the mofussil. Therefore, 
notwithstanding Sections 19 and 20, the pro- 
visions of Section 286 of Act VIII of 1859 
apply to these Courts ; aud by virtue of that 
Section if there is no sufficient property 
within the jurisdiction of the Small Cause 
Court to satisfy the decree, the judgment 
may be sent by the Small Cause Court to 
any other Court indicated by the applicant 
for execution, if such Court be within the 
same district. If the Court to which the 
execution is sent is not within the same 
district, that is, not within the same zillah, 
then the Court of Small Causes is to send 
its judgment to the principal Civil Court of 
original jurisdiction in the distriet in which ° 
the applicant may wish to have his deeree 
executed. 


In this case, the decree was sent for exe- 
cution from the Smell Cause Court of 
Jessore to the Small Cause Court of Kish- 
naghur, The Judge of the latter Court 
was very right in not executing the decree, 
inasmuch as the two Courts of Small Causes 
were not within the same district. The 
decree ought to have been sent to the prin- 
cipal Court of original jurisdiction of the 
distriet in which the property intended to 
be seized in execution was to be found, and 
that was the Court of the Civil Judge of 
zillah Nuddea. 


We think that the Judge of a Small 
Cause Court may send a decrec to another 
Court for execution, if no property is to be 
found within the jurisdiction of his own 
Court sufficient to satisfy it. If the Court 
to which it is sent be not a Court in the same 
district, the decree must be sent to the 
principal Court of original jurisdiction in 
the district in which it is Intended to be’ 
executed. 


An expression of this opinion may be 
sent to the Judge of the Small Cause Court ; 
but this decision will not be binding upon 


any individual party, as the case has been 
referred without giving the Court the names 
of the parties. 


The Judges for the future should be care- 
ful, in sending up references to this Court 
in Small @ause Court cases, to give the 
names of the parties, so that by giving no- 
tice they may have an opportunity of ap- 
pearing and arguing the case before this 
Court. 
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- The 30th January 1868. 


R Present: 


The Hon’ble Sir Barnes Peacock, Kz, Chief 
Justice, and the Hon’ble W. B. Seton-Karr, 
L. S. Jackson, A. G. Macpherson, and 
C. Hobhouse, Judges. | 


Execution of decree—Liability of per- 
sonal property after discharge of 
debtor. 


Reference from Mr, C. D. Linton, Judge 
of the Court of Small Causes at Meher- 


pore. 
Janokee Sing Roy, Plaintiff, 
Versus 


Kaloo Mundle, Defendant. 


After a debtor has beon arrested in execution of a 
decree and discharged at the request of the creditor, his 


personal property may be taken in execution under the 


same decree. 


Case.—In this case the plaintiff, in pur- 
suance of the provisions of Section 201 Act 
VIII of 1859, applied that the decree be 
enforced by the imprisonment of the defend- 
ant, and the defendant was accordingly arrest- 
ed and imprisoned for a period of 4 monthsand 


` 25 days, when he was at the request of the 


plaintiff released ; and the plaintiff now 
applies for an attachment of his moveable 
property, and his pleader argues that as the 
decree is for more than 50 rupees, afid the 
defendant was not imprisoned for the full 
term mentioned in Section 278 of Act VIII 
of 1859, viz., 6 months, his client is entitled 
to the attachment asked for, notwithstanding 
the defendant was released at his request 
after being imprisoned for the period above 
stated, 


In the matter of Dwarka Lalb Mitter, page 
109, Bourke’s Reports, it was held that a pri- 
soner once discharged on non-payment of his 
subsistence money, cannot be re-arrested ; 
nor can anew writ be issued against him 
tor the former debt,—the Chief Justice, 


Sir Barnes Peacock, remarking “ the principle 
“applying here, hat no man should be twice 
“ vexed on the same charge, is p proper one, 
“and the rule must be refused »” and from the 
remarks made by the Hon’ble Mr. Justice 
Morgan (now Chief Justice of the Agra High 
Court), it might be inferred that a release 
amounts to a renunciation of the causé of 
action against a prisoner, and a discharge 
merely to a liberation from custody, subject 
to the plaintiff's claim; and I am of this 
opinion as the defendant was discharged 
from the custody at the request of the 
plaintiff and not on failure of payment of 
diet money, see also Shillock vs. Passmore, 7 


|C. and P., 289-293, where the Jury were 


told that in estimating the damages they 
might take into consideration that, as the 
plaintiff was finally released by consent, he 
gained the advantage of having his goods 
no longer liable, which they would have 
been if he had been discharged by the Court 
as he had himself desired. However, on 
the pleader’s application, I beg to solicit the 
opinion of the High Court, whether the ate 
tachment applied for may issue. 


This case was referred to the full Bench 
by L. S, Jackson and Markby, J. J.:— 


Markby, J.—In this case the plaintiff having 
obtained a decree for a sum exceeding rupees 
50, in the Small Cause Court of Meherpore, 
applied to the Judge to enforce the decree by 
imprisonment of the defendant, and the defend- 
ant was accordingly arrested and imprisoned 
for a period of four months and twenty-five 
days, when he was, at the request of the 
plaintiff, set at liberty. The plaintiff then 
applied to the Judge for an attachment of 
the defendant’s moveable property in execu- 
tion of the same decree. 


The Judge of the Small Cause Court has, 
on the authority of a decision iz the matter 
of Dwarkalal Mitter, Bourke’s Reports, p. 
109, refused the application, being of opinion 
that a release, at the request of the creditor, 
amounted to a renunciation of the cause of 
action ; whereas a discharge was merely 
liberation from custody. He has, however, 
under Act X of 1867, asked our opinion 
whether, under the above circumstances, 
the attachment ought to issue. 


The question turns entirely upon the 
meaning to be given to the word “ dis- 
charged” in Section 282 of Act VIII of 
1859. That Section provides that a defend- 
att once “ discharged shall not again be 
“ imprisoned on account of the same decree, 
“bit his property shall comers liable, 
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4% under the ordinary rules, to attachment 
“and sale, until the decfee shall be fully 
c satisfied.” N 


The case hẹ not been argued before us, 
but we have considered it with reference to 
the-decision quoted from Bourke’s Reports, 
and the language of the Act. 


We are by no means sure (the report 
being somewhat obscure) what was precisely 
the nature of the application or the decision 
in Dwarkalal Mitter’s case. But from the 
observations of Morgan, J., the application 
would seem to have been treated as having 
been substantially for an attachment of the 
debtor’s property, and to have been refused 
on the’ ground of w distinction between a 
$s relense” under’ Section 278, and such a 
“ discharge” as is referred to in Section 
282. 


By Section 278 itis provided, that “a 
a defendant shall be released at any time on 
“ the decree being fully satisfied, or at the 
“ request of the person at whose instance he 
* may have been imprisoned, or on such 
“ person omitting to pay the allowance as 
“ above directed.” 


The debtor in that case had been released 
on account of the non-payment, by the cre- 
ditor, of his subsistence money, and the 
learned Judges who decided it seem to have 
considered that Section 282 did not apply 
to debtors, who had been released under 
Section 278, who must be considered to be 


Court may consider it necessary “ to make, 
the Court may either leave the debtor in 
custody,” or if he furnish good and sufficient 
security “ the Court may release the defend- 
anton such security.’ Itis impossible to 
say, that a release upon security pending an 
enquiry, can be any thing more than a re- 
lease from custody only. 


It has been said if thé word “released” be 
not so construed in Section 278 as to absolve 
the debtor from all further liability, it would 
lead to great injustice aud oppression. By 
this I understand that it is considered that 
it would give the creditor greater power over 
his debtor than the Legislature intended he 
should have. That can only be judged by 
comparing the powers which would result 
from this construction with the powers ex- 
pressly conferred upon the creditor. They 
are very wide. He may seize the person of 
his creditor and keep him in prison for two 
years if the amount of the decree exceed 
rupees 500; for six months ifthe amount of 
the decree excead rupees 50 ; and for 3 months 
if it be for any lesser sum, and concurrently 
with the imprisonment, as wellas after the 
term of imprisonment has expired, the debtor’s 
property may from time to time be attached 


i until the decree is satisfied. 


These are remedies not considered to be 
oppressive’on the debtor, but they are obvi- 
ously more severe than that which would 
result from allowing a creditor to execute his 
| decree against the debtor’s property after he 


absolved from all further liability, both of ‘has suffered a portion only of the imprison- 


person and property, under the decree. 


If that be the decision of those learned 
Judges, we feel bound, with the greatest 
respect for their opinion, to dissent from it. 


ment allowed by the law. 


There is but little analogy between the 
English Law and the Law of this country 
upon this subject, ven in England, as is 


In the first place, such a construction would | pointed out in the case of Thompson versus 
be a complete inversion of the ordinary | Parish, reported in the Law Journal Re. 


force of the words ‘release’ and “discharge.” | port Volume 


Whether these words be used as legal terms, | 
or not, the word ‘ discharge” has a more 
gener al signification than the word “ release.” 
The ordinary meaning of the word ‘ re- 
lease” when used with reference to a person 
is to “ set at liberty p? whereas the meaning 
of the word “ discharge” is ordinarily “ to 
absolve from liability.” In the second place, 
if we refer to the preceding sections of the Act, 
we find the words “release” and “ dis- 
charge” used without reference to any such 
distinction. ‘Thus, when a creditor applies 
for his discharge under Section 273, the Court 
may, under Section 274, call upon the credftor 
to shew cause why he should not be discharg- 
de, and pendang “any enquiry,” which the 





28, Common Pleas, 158, 
taking a debtor in execution is not an extin- 
guishment of the debt, as has been sometimes 
said, buf merely bars any other remedy 
against the debtor ; or as itis put by Chief 
Justice Hobsrt at page 83 of his reports 
“the Capias exccuted and the body 
taken stops as against him all other execu- 
tion but itself’; or as Mr. Justice Willes 
puts it in the case of Thompsou versus 
Parish, “the creditor haviug made his clec- 
“tion to prdceed by writ of Capias ad sutis- 
< faciendum is bound by his election, and has 
“thet remedy only,” But the doctrine, that 
taking the body in execution, is a final 
election to take that remedy only, has no 
application here, where execution against the 


| 
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persorand the property of the debtor, are 
alloived to proceed concurrently. 


It must alsotbe remembered that the posi- 
tion of a creditor hare who, in execution of a 
decree, causes his debtor to be imprisoned, 
is very different from that of a creditor who 
takes the body of his debtor under a writ of 
Capias ad satisfaciendum iu Hogland. ‘The 
ereditor here can only retain his debtor in 
prison, upon condition of paying the cost of 
his maintenance whilst he remains in cus- 
tody ; there is, therefore, leas reason than in 
England for holding that the arrest in execu- 
tion, when once made, is the only satisfaction 


-which the creditor is permitted to seek. 


We are of opinion thatthe arrest of the 
debtor, in execution, under the Code of Civil 
Procedure, was not intended by the Legisla- 
ture to operate in any case, either as a satis- 
faction of the debt, or asa bar to any other 
remedy, but merely as a collateral meaus of 
compelling the debtor to make a full and fair 
disclosure of his property so as to enable his 
creditor to get his money. If he makes such 
a disclosure, he is at once entitled to be set 
at liberty. 


We consider that the Legislature did not 
intend any distinction between a release and 
a discharge, but that throughout those Sec- 
tions those words are to be considered as used 
in the sense of “ set at liberty” only, without 
absolving the debtor from all further lia- 
bility under the decree. 


We, therefore, think, that the application 
for an attachment in this case ought to have 
been granted ; but as our opinion is thus at 
variance with what we understand to have 
been the decision in the caso referred to, we 
think it desirable that the question should 
be laid before a Full Bench whether, after a 
debtor has been arrested by his creditor and 
set at liberty at the request of the creditor, 
an attachment, in respect of the same debt, 
can be issued at the suit of the same creditor, 
against the debtor’s personal property. 


The judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J. (Macpherson and Toh- 
house, J.J., coneurring).--The question which 
is propounded for the opinion of the Full Bench 
is, whether after a debtor has ben arrested 
by his creditor and set at liberty at the re- 
quest of the crediter an attachment in execu- 
tion in respect of the same debt can be issued 
at the suit of the same creditor against the 
debtor’s personal property. l 
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The question scems to have been raised 
by the Judge of tlle Small Cause Court and 
to have been referred to this Çourt for an ` 
opinion, In consequence ofa decision in the 
case of Dwarka Lall Mitter reported in 
Bourke’s reports, page 109, 


I certainly was: surprised to find that the 
question had been raised, for so far as I was 
concerned I never entertained a doubt upon 
the subject. Lhe rule is very clearly laid 
down in Section 282 of the Code of Civil 
Procedure. It says that “a defendant once 
“ discharged shall not again be imprisoned on 
“account of the same decree, except under 
“ the operations of the last preceding Section, 
“but his property shall continue liable, under 
“the ordinary rules, to attachment and sale. 
“ The decree shall be fully satisfied, unless the 
‘decree shall be for a sum tess than one 
“hundred rupees on account of a transaction 
“ bearing date subsequentiy to the passing of 
“this Act.” 


In the esse referred to, that of Dwarka Lall, 
reported at page 109 of Bourke’s Reports 
for 1865, the defendant in the suit had been 
arrested for non-payment of the amount of a 
decree; but in consequence of the creditor’s not 
having deposited subsistence money according 
tolaw, he was discharged, andthe question was 
whether he could be re-taken, A ruleissued, 
calling on the prisoner to show cause why 
he should not be re-arrested on the old writ, 
or why a new writ should’ not be issued in 
execution of that decree. It appeared to me 
that the prisoner, having once been dis- 
charged, came clearly within the rule laid 
down in Section 282 and that he could not 
be ‘re-taken, and upon that question only I 
expressed my opinion.” I said “ Eam of opi- 
“ nion that the rule ought to be refused. To 
“ grant the application would necessarily lead 
“to great injustice and oppression. It would 
“enable a creditor to drag a debtor before the 
‘Court as often as he pleased, simply for the 
“purpose of harassing him. In the Mofussil, 
“ where the Courts are far apart and meats of 
“ access difficult, this would be an intolerable 
“hardship. The Legislature could never have 
“contemplated such a state of things. In 
“ England, the discharge of a man’s person 
* once from execution is a discharge for ever. 
«The principle applying here, that ‘no man 
‘¢ should be twice vexed on the same charge, 
“is a very proper one, and the rule must be 
“ refused?” ‘These remarks were applicable 
to the question then before the Court, namely, ` 
whether the prisoner could be re-taken and 
his person seized in execution, he having 
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ebeen once discharged in consequence of the 


creditor not having deposited subsistence 
money. a 


Mr. Justite Morgan seems to have had 
some doubts upon the question, and ac- 
cording to the report, as given in Mr. Bourkes’ 
Reports, he is made to say—“ I am not quite 
“ satisfied upon thé point, and would like to 
“ have further time to consider whether there 
“is any real distinction in the Act between 
“the words ‘release’ and ‘discharge’. In 
“ England when a capias issued, the plaintiff 
t was supposed to be satisfied. That did not 
“ seem to be so here. Tne terms of Act VIII 
“of 1859 seem to imply the power to arrest 
“‘ both person and property, andit seems to me 
“ that the arrest of the person is not the full 
“satisfaction here that it is under English law. 
“Ihave doubts upon the subject, but I do not 
‘Cwish to oppose the judgment of my learned 
“ brethren.” 


Mr. Justice Phear said—“ I concur with the 
“ Chief Justice. The rule, if granted, would 
“ have as already pointed out, only one result. 
tt I think, therefore, it should be refused;’’ so 
that really the question turned simply upon 
the point whether a prisoner once discharg- 
ed from custody for want of deposit of 
subsistence money, could be re-taken. If he 
could be taken once, he might be discharged 
again the next day, or the next week, and 
then taken a third time and let out, and so 
on interminably, just as his creditor might 
choose. 


_It appears to me that that does not affect 
this case, where the creditor simply seeks to 
have his decree satisfied by levying execu- 
tion upon the property. 


An answer will be sent to the Small 
Cause Court that after a debtor has been 
arrested in execution of s decree and dis- 
charged at the request of the creditor, his 
personal property may be taken in execution 
under the same decree. 


Seton-Karr, J—ZI am of the same 
opinion. As I understand the reference, the 
Sections of Act VIII of 1859 applying to 
the case are 278 and 282. The debt is 
for money exceeding 50 rupees, and, conse- 
quently, the defendant was liable to be 
imprisoned for a period not exceeding 6 
months, 


He was released from imprisonment after 
four months and twenty-five days, and, as 
I read those Sections, this release of his 
person did not bar the attachment of his 
personal property to make good the debt. 
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Jackson, J.—I am of the same opirfion as 
the Chief Justice, 

I desire simply to add that J never should 
have entertained any doubts upon this point 
myself ; but in consequence of the expression 
of opinion attributed to Mr. Justice Morgan 
and to the tenor of the decision, ns we find 
it in the somewhat obscure report of Mr. 
Bourke, it appeared to*me that some doubt 
had been thrown upon the ability of the 
Court to issue a warrant either against the 
person or the goods of the debtor under 
the circumstances stated. 

I entirely concur in the opinion that has 
been expressed by the Chief Justice, 
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An appeal lies from the order of a Lower Court decid- 
ing what is ju8t and reasonable cause for admitting an 
application for review after the prescribed period of 90 
days have elapsed, and an Appcllate Court has power to 
Jookeat the reasonableness or sufficiency of the cause as- 
signed for admitting such review. Sections 377 and 378 


* This case was heard on the 15th August 1867, 
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of "Act YIII of 1859 must be read separately, the worde 
“ whether for rejecting the application or granting the 
review shall be final” applying solely to the application 
under Section 378, and not to the application under 
Section 377: and the latter Section relates only to the 
question of the time at which the Court is first asked to 
review its judgment. 

A new exposition of the law by the High Court is 
not g just and reasonable cause for not having ap- 
plied for a review within the period of 90 days; but, 
when a review has been „properly granted, the case 
should be governed by any new exposition of the law 
which may have been laid down since the date of the 
original decision. 


This case was referred to the Full 
Bench by Kemp and Glover, J. J. :— 


Tars was a suit for resumption, and was 
‘decided against the ryot, on his failing to 


. establish his lakhiraj title. 


More than two years after, (the Full Bench 
Ruling of this Court in the case of Maha- 
ranee Dassee having in the interim explain- 
ed the meaning óf the Jaw in resumption 
suits), the ryot applied to the Sudder Ameen, 
not the same Officer who had given the pre- 
vious decision, for a review of judgment, and 
the Sudder Ameen, holding that there was 
good and sufficient cause shown for the de- 
lay, admitted the application, and on it 
reviewed andreversed his predecessor's judg- 
ment, following the precedent laid down in 
the Full Bench ruling above referred to. 


On appeal, the Principal Sudder Ameen 
held that the mere fact of a naw exposition 
of the law having been made by the High 
Court, was no good reason for admitting an 
application for review after 90 days had 
elapsed from the date of the original judg- 
ment. He also held, that the Lower Court 
was not justified in reversing the original 
decision on the strength of a ruling which 
was not in existence atthe time that de- 
cision was passed. 

This decision of the Principal Sudder 
Ameen is in accordance with one of a Divi- 
gional Bench of this Court, dated the J] 7th 
August 1866, Onoop Chunder Paul versus 
Ekkouree Sing (VI W. R., 167 ;) but as 
we are not prepared to assent to the ruling 
there laid down, we refer the question for 
the authoritative opinion of a Full Bench. 

There are two questions involved— 

First. —Who is the authority to decide 
what is just and reasonable cause for admit- 
ting an application for review after the pre- 
scribed 90 days have elapsed ? Section 377, 
Act VIIL of 1859. ° 

Second.—The application being admitted, 
is not the case’ in all respects a. new’ one, 
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and liable to be governed by any exposition 
of the law by a Full Bench Ruling of the 
High Court, which may have been published 
since the date of the original decision ? 


It appears to us that the Court passing 
the decree is the only authority to decide 
what is not just and reasonable cause for a 
delay of more than 90 dafs; and that, whe- 
ther its reasons for allowing the indulgence 
be good or bad, there is no appeal from them; 
and this seems to follow from the wording of 
Section 878 of the Code; for if an order of 
Court admitting or rejecting a review, be 
not subject to appeal, there is no reason why 
the preliminary question of time should be 
so subject either. Ifthe Court’s order is 
final in the one case, it must be so in the 
other. 


We think, therefore, that a Court of Ap- 
peal has no jurisdiction to interfere with a 
Lower Court’s discretion in the matter of 
time. 


On the second point, we are of opinion that 
when a Lower Court has, for what it cons 
siders to be “ good and sufficient ” reasons, 
admitted a review, the case is to all intents 
and purposes re-tried, and that there is 
nothing to prevent the Court from applying 
to the case any precedent of authority which 
may have been promulgated since the date of 
the original decision. A Full Bench Rul- 
ing does not make new law but expounds 
the meaning of what is already existing. 


No doubt it may be objectionable that 
eases long ago decided, should be liable to 
alteration or reversal in review ; but there 
appears to us nothing in the law which for- 
bids a Court passing a decree from after- 
wards reviewing its order at any subsequent 
time, on “ just and reasonable cause” being 
shown for the delay in the first instance, 
and for “ good and sufficient reason’’ on the 
merits of the decision itself; and in neither 
case, does it appear to us, that an Appellate 
Court has jurisdiction to interfere. © The 
decision thus come to would, of course, be 
appealable, but not the grounds on which 
the case was allowed to be re-heard. 

The judgments of the Full Bench were de- 
livered as follows :— r 

Peacock, C. J. (Kemp, J., concurring). =- 
In this case the plaintif sued to resume 
invalid lakheraj granted subsequently to the 
lst December 1790. 

Qn the 28th of April 1863, he obtained 
a decree in his favor. No appeal was pre- 
ferred against that decision, which was -in 
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et: cordance with law as it had been expound- 
e| by the late Sudder -Court. Some time 
after the decision of the 28th April 1863, 
a case was dNcided by a Full Bench of this 
Court (Sonatun Ghose verses Moulvie Ab- 
dool Furar, II Weekly Reporter, page 205) 
which expounded the law differently from 
the mode in which. it had ‘been laid down 
in previous decisions of tha late Sudder 
Court, In consequence of that decision of 
the Full Bench, the defendant‘against whom 
the decree of the 28th April 1863 was pass- 
ed, applied to the Sudder Ameen to review 
his decision. The Sudder Ameen at that 
time was not the person who had decided 
the case originally, but was a new officer 
who had succeeded him, The application 
for review was made long after the expira- 
tion of 90 days from the date on which the 
decision had been given, the Full Bench de- 
cision not having been given within that 
period. Tha Sudder Ameen admitted the 
review, but it does not appear upon what 
ground he considered that the delay was 
excused. Having admitted the review, it 
nppears to me that he very properly acted 
upon the exposition of the law by the Full 
Bench, because, at the time when he re-heard 
the case, he was bound to act upon the law 
as laid down by the Foll Bench case, which 
did not alter the law as it existed at the 
time when the cause of suit arose, but 
amounted merely to a new exposition of the 
law itself. An appeal was preferred from 
the decision of the Sudder Ameen, and was 
heard by the Principal Sudder Ameen. 
He thought that the Sudder Ameen was 
wroug in applying the new exposition of 
the law to the old case aud that the new 
exposition of the law was prospective. He 


went further and decided that the Sudder. 


Ameen was wrong altogether in admitting the 
review after the expiration of 90 days with- 
out sufficient cause, and he held that the fact 
of the defendant not being aware of the law 
as newly expounded by the Full Beuch was no 
excuse for the delay. A special appeal was 
proferred from the decision of the Principal 
Sudder Ameen, and upon thatthe case has 
been referred by a Division Bench toa Fall 
Bench to decide two questions; first, who 
has tho authority to decide what is a just 
and reasonable cause for admitting an appli- 
cation for review after the prescribed 90 
days have elapsed under Section 877 of 
Act VIII of 1859 ; and secondly, the appli- 
cation being admitted, is not the cage iu 
all respects a new one and liable to be 
governed by any exposition of the law by 


a Full Bench ruling of the High Court, 
which may have been published since the 
original decision ? f 

With regard to the second question we 
have already expressed our opinion that, 
if the Sudder Ameen was right in admit- 
ting a review, he was right in acting pon 
the new exposition of the law, 


The only remaining question, then, is 
whether the Sudder Ameen was right in 
admitting the review after the expiration of 
the 90 days, aud if he was wrong whether 
the Principal Sudder Ameen or this Court 
can deal with this decision. That, as it ap- 
pears to me, depends upon the construction, 
of Act VIII of 1859, Chapter 11. The 
Sections principally bearing on the case are 
377 and 378. 


Section 377 says :—" The application 
shall be made within 90 days from the date 
of the decree, unless the party preferring 
the same shall be able to show just and 
reasonable cause, to the satisfaction of the 
Court, for not having preferred such appli- 
cation within the limited period.” Section 
878 says :—‘ Ifthe Court shall be of opi- 
nion that there are not any suilicient ground 
for a review, it shall reject the application, 
hut if it shall be of opinion that the review 
desired is necessary to correct on evident 
error or omissiun, or is otherwise requisite 
for the ends of justice, the Court shall 
grant the review, aud its order in either 
case, whether for rejecting the application 
or granting the review, shall be final.” 
Now it appears to me that in substance 
there are two orders in this case ; frsé, the 
order that the application should be received ; 
secondly, the order grantiug the review, 


We are now dealing with the first order 
which, although not formally drawn up, is 
substantially included in the case. Section 
863 of the Act says, that. “no appeal shall 
lie fyom any order passed in the course of a 
guitand relating thereto prior to decree ; 
but ifthe decree be appealed against, any 
error, defect, or irregularity in any such 
order, affecting the merits of the case or the 
jurisdiction of the Court, may be set forth 
asa ground of objection in the memoran- 


dum of appeal.” 


It appears to me that the order admitting 
the application after the 90 days, was an 
order prior to the decree upon the re-hearing 
of ¢he case upon review, and therefore that, 
under Section 368, that order was appeal- 
able, unless Section 377 has left it wholly to 
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Re ane 
the discretion of the Court to admit a review | sion of a review after the expiration of three 
after the expiration of 90 days whenever | months, which was the time allowed by the 
that Court shall think a reasonuble excuse | Regulation XXVI of 1814, as an interlocu- 

for the delay is made out, tory order. At page 302 they say #—“ Before — 


It is suggested by my honorable Col- We enter into particulars of that question, 
‘league by my side that there was tio ground oe we deem it right to notice an objection which 
appeal before the Principal Sudder Ameen ; ' “was taken at the bar on the part of the 
that’ the Sudder Ameen was wrong in admit- | “ respondents, that if was too late now. to 
ting the review after he expiration of 90! ‘impugn the regularity of the proceeding 
days, but the Principal Sudder Ameen, al- | “ to grant the review ; that if the appellant 
though there was not that ground of appeal, | “ deemed himself aggrieved by it, he ought 
did expressly decide the case upon that point, ' “to have appealed at the time, and that he 
as well as upon others. Sitting here upon “€ was too late in doing so after a decision had 
appeal from the decision of the Principal “been pronounced agninst him. 
Sudder Ameen and for the purpose of doing; Weare of opinion that this objection 
eae A eae i caso as if | « cannot be sustuined. We are not aware 
a i ore : udder meen ad allowed | « of any law or regulation prevailing in 
grounds of appeal before him to be| «Yndis which renders it imperative upon 
amended and an additional ground of ap-| «the suitors to appeal from every interlocu- 
peal inserted, namely, that the Sudder “tory order by which he may conceive 
Ameen was wrongin admitting the review | «himself aggrieved under the penalty, if he 
after the expiration of 90 days without suffi- | does not so do, of forfeiting for ever the 
cient cause; and then his judgment would | « benefit of the consideration of the Appellate 
have been founded upon that ground af ap-| e Court.” 
peal. Therefore I think the case properly 
comes before us, although there was no spe- The Judicial Committee thought that the - 
cial ground of appeal to the Principal Sud- | appellant was in time, after the deeree had 
der Ameen that the decision of the Sudder been passed on the review, to take objection 





Ameen was wrong in admitting the review, | that the Court was wrong in admitting the 
Then come the questions review after the expiration of three months 
1st—Was there just and reasonable cause without reasonnble cause. The words of 

for not having preferred the application Regulation XXVI of 1814, so far as they re- 

within the limited period ? fer to the admigsion of the review after the ex- 
2ndly—Can this C piration of the time limited, are almost identi- 
andly—Van this Court look to the reason- | cal with those of Section 377 of the present 
ableness or sufficiency of the cause, or is that | Civil Procedure Code. The second Clause 

e question left wholly and entirely to the dis- | directs that the petition for review shall be 

cretion of the Court to which the application presented within three calendar months. This 
for-review is made ? ~ | provision however admits of an exception, 
Now, it appears to me that it would bejby providing that if the parties preferring 
very dangerous to leave the justness and | the same shall be able to show just aud rea- 
reasonableness of the excuse for the delay | sonable cause to the satisfaction of the Court 
to the discretion of the Lower Court, JIt| for not having preferred such application 
is a ground of the greatest importance | within the limited period, such review will be 
that decisions which have been passed for| allowed. The Privy Council did not think 
many years should not be opened, unfess| that the words ‘to the satisfaction of the 
some sufficient ground be shewn for the| Court” would prevent them from looking into 
delay in not having applied earlier. In aj the grounds which were urged asan excuse for 
case beforé the Privy Council, reported in | the delay. The Lords of the Judicial Com- 
Vol. VIL of Moores Indian Appeal, page| mittee say: “ It necesarily follows that if the 
283 (Maharajah Moheshnr Singh versus) “review was granted without dne regard to 
the Bengal Government),* one of the points | “ the regulations governing such proceedings, 
was, whether the Commissioners of Revenue | “it and all that has been done under it 
were right in admitting a review of na deci-| ‘‘ must fali tothe ground.” That is at page 
sion in a resumption suit after the @xpiration | 309. It appears to me that the case is similar 
of 90 days without sufficient enuse. The Lords | to the present and that the words to which 
of the Judicial Committee treated the adris- | our attention has been called in Section 378, 
i C«| ots , SS ts order in either cage, whether for 
~* See 3 W, R, Privy Council cases, page 45., rejecting the application or granting the 
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*review, shall.be final” are applicable only to | ‘ that end by accelerating the hearing of the 
“the orders for rejecting the application or | “ review before accident or unexpected 
granting the review, and not to the decision | “ events shall have removed the original 
as to whethér there was just and reasonable | Judge. Looking at all these circumstances, 
cause for allowing the application to be made | “ we should naturally expect to meet in the 
after the period of 90 days mentioned in |“ Regulations upon this subject such pro- 
Section 377. “ visions as would prevent the evils ugces- 

“ sarily incidental to delay and procrasti- 

“ nation”? (see page 80%). In another part of 

their judgment they say (page 308),—‘ Wa 

“ are of opinion that for granting a review 

‘in the cases we have just supposed to exist, 

“ the causes, accounting for the delay and 

“intended to justify the grant of a review, 

“ ought to be of grave importance.” 


Now, lèt us see what would be the conse- 
quence of holding that the new decision or 
the new exposition of the law by the Fall 
Bench was a sufficient excuse for not having 
applied for the review of judgment within 
the period of 90 days. If it was a sufficient 
excuse for not having applied within the 
period of 90 days, it would be a sufficient 
excuse for applying to review every judgment 
which has been given on resumption suits 
Within the last fifty years, and consequently | « +, conformity with the Regulations, lot 
almost all the titles which depend upon de-! «Jet us look a little to the principles , 
crees in resumption suits would be altogether | « upon which we think lapse of time isa 
upset ; because if we hoid that there were! e most important consideration, In the pro- 


sufficient grounds to apply for a review of the | « sont ease, five years and a half had passed 


t 
At page 303 they say —‘‘ Before considers 
“ing whether the review was granteds 
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judgment, in consequence of that decision | « away since the original decision. Surely 
we must also hold that there would be suffi- | « whatever may be ee import of the Re- 
cient ground for applying for the review of | « gulations, the parties interested in the de- 
every Judgment of the same character which | « cision which had been made were entitled, 
has been passed within the last fifty years. | e after the lapse of a sufficient period, no 
No title, therefore, would be safe which, de- | « appeal having been asserted or petition 
pends upon a decree in a resumption suit. “ for a review presented, to conclude that 
“the Government acquiesced in what had 
“ been done by the Special Commissioners, 
and, in that rational conviction, to deal 
“with the property upon the footing of the 
‘* past decision.” 


The Judicial Committee of the Privy Council 
say upon that point.““—Let us now address our 
“ attention to the Regulations which havo been 
“ passed relative to the question of granting a 
“review. It must be borne in mind that a 
“review is perfectly distinct from an appeal ; 
‘it is quite clear from the Regulations, that 
“the primary intention of granting a review 
‘was a consideration of the same subject by 
“the same Judge, as contradistinguished to 
“an appeal, which is a hearing before another 
“tribunal. We do not say that there might not 
“ be cases in which a review might take place 
“ before another and adifferent Judge, because 
“death or some other unexpected and un- 


Now, it appears to me that all tho princi- , 
ples to the deduced from the ease to which 
I have referred are equally applicable to the 
present case, and that a new exposition of 
the law was not a just and reasonable cause 
for not having presented the review within 
the 90 days required by law. The new 
construction of the Jaw might be a ground 
for review, but it was no exeuse for not hav- 
ing applied before. If it was, eases which 
“avoidable cause might prevent the Judge have es decided and acted upon for GV 
“who made the decision from reviewing it ; years might be re-opened, which never could 
“but we do say that such exceptions are al- | bave Leen intended 7 
“lowable only ex necessitate. In this case, | ok pack 
“there was the exception, for the Sudder | I think the review in this ense ought not 
“ Ameen who had passed the decision, had left | t0 have been admitted, and that wo must 


“ the station, and a new Sudder Ameen had | follow the course whieh the Privy Council 
“been put in his place.” The Judicial Com- | did in the case to which I have alluded, 


mittee go on to say :—“ We do say that in! and hold that if the review was granted 
without Que regard to the provisions of 


‘all practi £ ft dge ought 

ce a A a rae rs pa ee ce of Section $77, it and all that has been done 
“ that object, expedition in presenting apeti- unger it must fall to (he ground. 

“ tion for the review is indispensable, and T am of opinion that there was no just and 
“ the only practicable course for attaining | suffivient cause for not having preferred the 
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application for a review within the limited 
period, and that the Sudder Ameen, by hearing 
the review after the limited period, did not 
preclude a Court of Appeal from inquiring 
whether the excuse for the delay was suffi- 
cient. 


There was a ense* in this Court in which 
Mr. Justica Sumboonath Pundit and Mr. 
Justice Glover differed in opinion as to 
whether a decision which had been passed 
upon are-hearing under a review (the re- 
view having been granted after the expira- 
tion of 90 days, and the Judge having 
given no reasons for the admission of the 
review) could be interfered with by this 
‘Court. Mr. Justice Sumboonath Pundit 


, thought that, under Sections 377 and 378, 


the decision of the Court admitting the re- 
view was final, although it gave no reasons 
for admitting it after the expiration of the 
90 days, On the other hand,. Mr. Justice 
Glover thought that an appeal would lie 
from the decision which took place on the 
hearing on review, and that the question 


whether there was reasonable enuse for the 


delay or not, might be enquired into by 
this Court. The canse was referred to a 
third Judge and came before me, and I con- 
curred with Mr. Justice Glover that the 
fact of the Judge’s having admitted the re- 
view after the 90 days, was not conclusive 
upon this Court that there was sufficient 
excuse for the delay. 


I thought that the Principal Sudder 
Ameen was not authorized to enter into the 
ground: for granting the review until he was 
satisfied that there was reasonable cause for 
the delay. If the Sudder Ameen had the 
power,to admit a review in this case, his 
successor might review his judgment 20 
years hence, and any Principal Sudder 
Ameen would have power to review a deci- 
sion passed by his predecessor 20 years 
ago, without any cause for the delay in 
making the application being shown and 
without pledging himself that the cause, if. 
any, assigned for the delay is in his judg- 
ment sufficient. If such were’the case, 
there would be an end toall finality in 
litigation. I am of opinion that an appli- 
cation for a review cannot be properly ad- 
mitted after the limited period, unless there 
is just and reasonable cause for the delay, 
and that a decision as to what is* Just and 
reasonable catise for admitting an applica- 
tion for review after the prescribed perjod 





* Special Appeal No. 3160 of 1863,—8 Weekly Reporter, 
page, 18 i 
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of 90 daysis one upon which an appeal. 
will lie. 

As to the second ground, I have already 
stated that, in my opinion, whe#a review is 
properly granted, the case upon. the re-hears 
ing under the review - ought to be decided 
according to the last exposition of the law 
by a Full Bench. - 

As nothing remains to be done by the 
Full Bench, I may state that my opinion 
now is that this appeal, which has been 
preferred against the decision of the Priu- 
cipal Sudder Ameen, must be dismissed upon 
the ground that the Principal Sudder 
Ameen was right in holding that there was 
no sufficient cause for admitting the review 
after the expiration of the 90 days. The 
appeal is accordingly dismissed with costs. 

Jackson, J.— I entirely concur with the 
Chief Justice upon the two questions refer- 
red by the learned Judges of the Division 
Court. : 

The second of these questions is extremely 
simple, and for the reasons stated by the Chief 
Justice, Iam of opinion that when the re- 
view had been once admitted by the Sudder 
Ameen (and the sufficiency of the cause for 
which he admitted the review is not a mat- 
ter for the consideration of any Appellate 
Court), then undoubtedly he would be right 
in deciding the case that was again before 
him for decision according to the exposition 
of law then governing the Courts. 

The first question is one of somewhat more 
difficulty. Applications for review present- 
ed to the Court after the expiration of 90 
days stand upon wholly different grounds 
from application presented within the 90 
days. When presented within 90 days, they 
are presented as a right, and the Court has 
then to apply itself only to the reasons which 
the petition contains for review of judgment; 
but when presented after 90 days have ex- 
pired, quite an independent question presents 
itself, in the first place, for the decision of the 
Court, namely, whetber the parties lave 
shown a just and sufficient cause to the satis- 
faction of the Court for the delay which has 
taken place. It appears to me that the deci-. 
sion of the Court upon that point stands. 
quite spart from the decision under Section 
378, and that it is a matter which is one for. 
the consideration of an Appellate Court, if an 
appeal should be afterwards made from the. 
decree. It seems to me that an order made 
upon that case comes clearly within the terms 
of Section 363 as an interlocutory order. 
It was so regarded by the Privy Council 
in the case to which my Lord has referred, 
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and is, therefore, clearly one to which objec- 


tion may be taken on appeal against the 
final decree. : 


Then it d snid that no ground of appeal 
upon this point was presented to the Princi- 
pal Sudder Ameen. It appears to me that that 
is wholly immaterial, not ouly for the reasons 
given by the Chief Justice, but also because, 
by Section 324, it is provided “ the appellant 
“shall not without the leave of the Court 
“urgeor be heard in support of any other 
“ ground of objection, but the Court, in 
“ deciding the appeal shall not be con- 
“ fined to the grounds set forth by the 
“anpellant.” Itis therefore entirely with- 
in the competency of the Court to take 
into its consideration any thing in the case, 
which either affects the regularity of the 
proceedings of, the Court below or relates 
to the correctness of the decision upon the 
merits. It appears to me, therefore, that the 
Principal Sudder’ Ameen was entirely com- 
petent to take up this point and to dispose 
of it on the appeal. 


I am of opinion that if the Sudder 
Ameen had entertained this petition of 
review presented after the expiration or 
90 days, without stating that any just of 
sufficient cause had been shown to his satis- 
faction for the delay, the order would have 
been absolutely bad, and all that would 
have been done under it would fall to the 
ground. f 


I also think that if good and sufficient 
reason had been shown, and that reason had 
been such as the Appellate Court could not 
npprove, the Appellate Court would be 
justified in-setting it aside. I further think 
that the reason assigned in this case, namely, 


‘the promulgation of a new interpretation’ 


of the law was not a good and sufficient 
cause for admitting or entertaining the ap- 
plication for review after the lapse of 90 
days. 


Macpherson, J.—Y think that Sections 


! $77 and 378 of Act VIIL of 1859 must be 


ead separately. Tho words in Section 378 
which declare that the order “whether for 
“rejecting the application or granting the 
“review shall be final,’ must be read as ap- 
plying sdlely to the application under Sec- 
tion 378, and not to the application under 
Section 877,—which last Section relates 
only to the question of the time at which 
the Court is first asked to review its judg- 


ment. e 
I concur in the order dismissing the 
appeal. : 


$ + 
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Glover, J.—I concur generally fn the 
judgment of the learned Chief Justice. 


It appears to me, on furthey consideration, 
that Sections 377 and 378 of the Civil 
Procedure Code refer to different things and 
ought not to be read together, and that aa 
order passed under the first-named Section 
is an interlocutory order, which is subject 
to appeal, (Moheshur Sing vs. Government 
of Bengal, 7 Moore, 362); and if this be so, 
the Principal Sudder Amceu’s finding on the 
question as to whether there was just or 
reasonable cause for deciding the application 
for review after the 90 days had elapsed, 
was a question of fact with which there 
would be no interference possible in special’ 
appeal, 


It does not seem to me necessary to go 
further than to declare that the first Court’s 
decision as to what is “just and reasounble 
cause” is open to appeal. This was the 
question referred to-the Full Bench. 


And Ido not think that under the cir- 
cumstances of the case, we are called upon 
to say whether the Principal Sudder Ameen’s 
opinion as to the sufficiency or otherwise of 
the Moonsiff’s reasons was a good one or 
not, 


As the 2nd point referred has been given 
in favor of the opinion expressed in tha 
referring order, I have only to say that 
on this point I concur with the learned 
Chief Justice. 





The 31st January 1868." 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Howble F. B. Kemp, 
L. S. Jackson, A. G. Macpherson, aud 
F. A. Glover, Judges. 


Mortgage — Limitation — Trustee — 
Causes 15 and 16 Section 1 and Sec- 
tion Z2 Act XIV of 1859. 


Case No. 29 of 1867. 


Regular ` Appeal from a decision passed by 
the Judge of Tirhoot, dated the 20th of 
August 1866. 


Baboo Lall Doss and others (Defendauts) 
» Appellants, 


VETSUS 
*Jamal Ally (Plaintiff) Respondent. 





* The ease was heard on the 20th August 1867, 
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Mr. “C. Gregory and Baboo Onvokool 
Chunder Mookerjee for Appellants. 





Mr. R. E. Twidale and Baboos Obhoy 
Churn Rose and Otool Chunder Mooker- 
gee for Respondent. 


When a mortgagor, after a mortgage has been satis- 
fied, sues for the recovery of the property mortgaged, 
the case comes within Clause 15 Section 1 Act XIV of 
1859; but when he sues for surplus collections which 
have been received by the mortgagee, the case falls 
under Clause 16 of that Section. 


A mortgagee, after the mortgage has been satisfied, 
is not a trustee for the mortgagor within the meaning 
of Section 2 of the Act cited. 


This case was referred toa Full Bench 
by Peacock, C. J., and Loch, J. :— 


We think that the Judge was right in 
coming tothe conclusion that the principal 
and interest secured by this zur-i-peshgee 
lense has been paid off, and consequently 
that the plaintiff is entitled to restitution of 
his estate. 


It was stated that the lease was from 
1886 to 1860, ata rent of Rs. 692. We 
look upon the the transaction as a mort- 
gage, and not really as a lense. We are 
ofopinion that the plaintiff is entitled to 
recover whatever may be found due to him, 
upon a balance of accounts, to be taken from 
the mortgagee, for the last six years before 
the commencement of the suit. 


We will not express any opinion as to 
whether the’ plaintiff can go beyond six 
years, or not. But in consequence of a 
decision to whieh we have’ been referred, in 
which it washeld that limitation does not 
apply to a caso of this kind, we shall refer 
the case to a Full Bench, 


The case cited is Regular Appeal Nô. 233 
` of 1865, decided on review by Justices 
Morgan and Sumboonath Pundit. 


The first question reserved is, whether a 
mortgagor is entiled to recover, as against a 
mortgagee, whatever may be found due upon 
a balance of accounts, for a period further 
back than six years before the commence- 
ment of the suit. r 


Clause 15 Section 1 Act XIV of 1859 
limits the right of action to suits against a 
depositary, pawnee, or mortgagee of any 
property, moveable or immoveable, for the 
recovery of the same, to a period of 30 years, 


THE WEEKLY REPORTER. 


| 


Rulings. j [Vol. IX. 





if the property be moveable, and 60 years if 
it be immoveable, from the time of the de- 
posit, pawn, or mortgage. It must be re- 
marked, that Clause 15 does ngt say that all 
suits against a mortgagee are to be go limit- 
ed ; but only suits against a mortgagee of 
any property, moveable or immoveable, for 
the recovery of the same. The question is, 
whether that applies merely to the matter 
which was pledged, such as the land in this 
case, or to money, which may be found upon 
account to have been received hy the mort- 
gagee in excess of principal and interest. 
The Judge, on considering the question, has 
treated the mortgagee as a trustee for the 
mortgagor. . 

We will not express any opinion upon the 
subject until the question shall have been 
fully discussed and argued by a Full Bench. 
But we think that it is a fit question to be 
referred for the decision ofa Full Bench, 
whether a mortgagee can be said to be 
a trustee for a mortgagor within the meaning 
of the Limitation Act. 


We may as well determine the whole ques- 
tion now, If the Full Bench hold that the 
plaintiff is eutiled to go back only for six 
years, we think that the amount which he is 
entitled to recover is Rs. 2,616. 


The plaintiff has endeavoured to make out 
that the defendant, the mortgagee, is bound 
to account for the whole period from the 
commencement of the zur-i-peshgee down to . 
the commencement of this suit, taking the 
collection at Rs. 8 a beegah; because he has 
proved that, in certain cases, he sued certain 
ryots for rents at that rate. It does not ap- 
pear whether he recovered decrees in those 
cases, or whether he executed the decrees. 
But in ove case he petitioned the Court, 
stating that the parties had compromised 
the suit. 


The plaintiff says, and the Judge takes that 
as the basis of the accounts which he has 
taken, that that is sufficient to enable the 
Court to adjust the account upon the basis 
that the mortgagee collected rent at Rs. 3 a 
beegah for the whole laud included in the 
zuri-peshgee, The Judge disbelieved and re- 
jected the acconnts put in by the morigngee. 
He also disbelieved the accounts taken by 
the Ameen on the loeal enquiry, and we see 
no reason to differ from the Judge in regard 


‘to his finding upon those two points. 


Having rejected those accounts and disbe- 
liewed them, the ouly way is to take a settle- 
ment of the account of what the mortgages 
recaived, and what he is accountable for. 


- -= 


-canse. The plaintiff says that the Conrt in 


: sarily follows that all the lands included in 
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Section 11 Regulation XV of 1793 says | of 18337 Ten per cent. for collections of 


in" its last Clause that ‘the mortgagor is to | the rupees 91 1-8 will be allowed to the mort- 


“be permitted to examine the accounts, and | gigee, and the Government revenue, taken 
“ after hearinggny objections he may have to | at rupees 457 from 1889 to Jume 1856, the 
& offer on any evidence that either party may | gross collections of the 8 annas share included 
“ have to adduce respecting them, the Court | in the mortgage, will be taken at rupees 746, 
“isto adjust the account’, Disbelieving the , being double the amount of rupees 373, as- 
mortgagee’s account, the Court is to adjust ; sessed as Government revenue ; 10 per ceir, 
the account upon the evidence given in the! will be allowed for collections, and rupees 
3,778 will be taken as the amount of Govern- 
ment revenue upon that portion of the 
estate, From 1856 to the 19th September 
1863, (the commencement of the suit), the 
gross collections of the 8 annas share will be 
taken at rupees 1,087 ; 10 per cent, malikana 
thereon will be allowed, and the Government 
revenue taken at rupees 543. The amount of 
mortgage debt ig to be taken at rupees 1,961, 
and the amount of interest at 12 per cent. 
Interest will be allowed to the plaintiff at 
the rate of 12 per cent. per annum upon the 
amount of principal which, upon taking the 
accounts in the manner above mentioned, 
shall appear to be due from time to time. 
But compound interest is not to be allowed. 





adjusting the account ought to take Rs. 3a 
beegnah. If we believed the evidence, we 
should be bound to adjust the account upon 
that principle. But it is mere speculation 
to say that because he brought suits against 
15 ryots for rent at Rs. 3 a beegah, it neces- 


ran r Tan TURN TETTDRUPERITT ererrvte cre oc virccrccre rulrelne Tare WU Na re Lreree a aia Va 


the zuy-i-peshgee were of equal quality, and 
that every ryot in the estate actually paid 
Rs. 3 £ beegah. Therefore, it is necessary 
to see whether there is any safer guide to go 
by. It appears to us that there is a safer 
guide to go by. 





As we have before stated, if the Full 
Bench should determine that the plaintiff is 
only entitled to six years before the com- 
mencement of the suit, we think that the 
amount which he is entitled to recover is 


The pleaders on either side will be at 
liberty to attend before the officer in ad- 
justing the accounts, and, if either party be 

rupees 2,616. The gross collections of the | dissatisfied with his decision upon any 
8 annas share included in the mortgage | point, he may take exception to the report 
may be taken at rupees 1,087, 7. e, half of | before this Court. The question of costs is 
rupees 2,174, being the amount of gross col- | reserved. 

lections upon which the Government re- 
venue was assessed in 1856, in the presence 
of all the parties. From that amount, rupees 
543, being half of the Government revenue 
upon the whole estate, will be deducted, which 
leaves a balance of rupees 544. From this must 
be, deducted rupees 103, being 10 per cent. 
for the cost of collections of the rupees 1,087, 
which leaves rupees 436 for each year, or 
rupees 2,616, as above mentioned, for the 
six years. 


The judgment of the Full Bench was de- 
livered as follows, by 


Peacock, C. J.—It appears to us to be 
very clear that, whena mortgagor after a 
mortgage ling been satisfied, sues for the 
recovery of the property mortgaged, the 
case comes within Clause 15 Section 1 Act 
XIV of 1859. But when he sues for sur- 
plus collections which have been reccived 
by the mortgagee, then the case falls under 
Clause 16. It has been said that a mort- 
gagee, after the mortgage has been satisfied, 
is in the position of a trustee for the mortea- 
gor. Wethink he is nota trustee within the 
meaning of Section 2 of the Act. But 
even if he can be called a trustee, he isa 
trustee of the description falling within 
Clause 15 Section 1, and not a trustee of 
the description referred to in Section 2, 


If the Full Bench should be of opinion 
that the plaintiff is entitled to whatever may 
be found due to him, on taking the account 
from the commencement of the zur-i-peshgee 
lease in 1838, we shall refer the calculations 
to Baboo Kedarnath, under Section 181 
Act VIII of 1859. His ealeulations will be 
made upon the following basis. From the 
commencement of the zur-i-peslgee lease to 
1839, rupees 914-8 will be taken as the gross 
collectious of the 8 annas share included in the 
mortgage, being half of rupees 1,829 which 
were taken as the gross collections of the 
whole in the Revenue Settlement of 1836, the 
last settlement before the zur-i-peslrgee lease 


We do not think it likely that the Legis- 
lature could have intended that a mortgagor, 
whose case is provided for by Clause 13 
Section 1, and who is thereby limited to 30 
years, should have the election of treating 
the mortgagee as a trustee, and saying that 
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he comes within Section 2, nnd is barred by 
no Jength of time, 


According to the decision of the Divi” 
sion Bench, the plaintiff will be entitled to 
a deeree for rupees 2,616, with costs in pro- 
portion, In other respects the decree of 
the, Lower Court will stand. 


ein 


The 3ist January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon'ble H. V. Bayley, 
W. S. Seton-Karr, J. B. Phear, and 
A. G. Macpherson, Judges. 


Onus probandi — Enhancement — In- 
crease of productiveness of land— 
tTtitle—Written statement — Section 
17 Act X of 1859. 


Case No. 76 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
14th December 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 24th July 1866. 


Poolin Beharee Sein (Defendant) 
Appellant, 


VETSUS 


Messrs. R. Watson & Co. (Plaintiffs) 
Respondents. 


Baboos Kali Kishen Sein, Romanath 
Bose, Sreenath Doss, aud Ashootosh 


Chatterjee for Appellant, 


Messrs. R. T. Allan wå J. S. Rochfort 
for Respondents. 


The onusin a suit by a landlord for enhancement 
under Section 17 Act X of 1859, on the ground that the 
productiveness of the land has inereased, rests on the 
laintif who must prove that the productiveness was 
increased otherwise than by the agency or at the 
expense of the ryot. : ay 
The general rule of evidence is that if, in order to 
make out a title, it is necessary to prove a negative, the 
arty who avers a title must prove if. ; 
j A written statement put in by a defendant 1S not a 
plea by way of coufession and avoidance, and the whole 
statement must be taken together, 


This case was referred to the Full 
Bench on the 25th April 1867, by Bayley 
and Sumbhoonath Pundit, J. J :— 


Pundit, J—Tuis is acate for e hance- 


ment. Plaintiff sued on the ground of 


sont? with each otler. 
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increase in the productive powers of the 
lund, and excess of area, and increase of 
value of the produce. On the two latter 
points there was a remand ; buy this special 
nppeal is on the first point. 


The special appellant, defendant, having’ 
admitted the increase in productiveness, he 
was called upon to show that it had so in- 
creased by his agency, or at his expense ; 
and the defendant’s proof on this point being 
considered insufficient, a decree was given 
to the plaintiff declaring bim entitled to 
enhance. 


This view isin accordance witha deci- 
sion of this Court reported in page 24 of 
Vol. I of the Weekly Reporter, 18th of 
August 1864, - 


We, however, are not inclined to agree in 
this view. We hold the landlord las to 
prove that he is entitled to enhance on 
the ground or grounds for enhancement 
enumerated in Section 17 of Act X of 1859, 
and mentioned in the notice served by him. 
Ground No. 2 is increase in production 
otherwise than by the agency or at the 
expense of the ryot, and the landlord could 
not be entitled to enhance by proving simply 
an -incrense in productions What the 
landlord will have to prove is not a negative, 
but au affirmative, showing the cause of the 
increase, and further proving that the same 
is unconnected with the agency or the ex- 
pense on the part of the ryot. Upon this 
view the case reported in-page 155 of the 
same volume appears to have ‘been decided. 
The admission or denial by the ryot of the 
fact of increase, does not make any differ- 
ence. Bare increase will not entitlea ze- 
mindar to enhance. If he had been entitled 
toenhanee only on that proof, unless the 
ryot succeeds in proving that it is at 
his expense and by his agency, then the 
plea of the.ryot that the increase is owing 


to him and to his expense, may be a special 


plea by: him, which he must then have to 
prove. 


The law would have been differently 
worded if such a thing was intended. 
Plaintiff cannot say that he cannot know the 
facts which he is required by us to prove; 
because it is on the allegation of sueh facts 
having taken place, that plaintiff, under 
Section 17, acquires any right to serve 
notice to demand enhanced rents, 


` The two decisions appear to be inconsist- 
Although the Lower 
Appellate. Court does not appear to have 
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ve 
dgvided against the defendant solely upon 
this question of onus, still this question 
must be settled before we can proceed: fur- 
ther. XN 


On the onus being thrown upon the 


plaintiff, he may perhaps have it within his 


power to prove additional facts which are 
not now before us, and which may bear 
upon the present subject, 


If the defendant, special appellant, has to 
prove a plea which we think is noba special 
plea of his, but a denial of the allegations 
of the plaintiff, it is to be decided whether 
the facts proved in this case are legally 
sufficient to exempt the ryot under cover of 
the words “agency” and “ expense,” 


We therefore refer this case to the Full 
Bench to know on whom the orus to prove 
the agency of and expense by the ryot, 
hes in such a ease, and also to try, if 
the onus is upon the defendant, whether 
the facts found are legally sufficient to 
exempt the ryob. 


‘The Full Bench may decide only the ab- 
stract point of law and remand the Case to 
us, or try the whole case, just as it may 
suit that Bench, 


. Bayley, F.—E have doubts as to which 
is the correct ruling on this point, whether 
the onus is on plaintiff as of one continuous 
allegation, mz., “ that the land is liable to 
\nhancement because of increase of produc- 
diveness zoé the result of the ryot’s agency,”’ 
or whether the plaintiff's allegation may be 
confined to this, viz., “that there is such 
increase, aud on that being admitted or 
proved, defendant must shew his special 
exemption because that fncrease is the result 
of his own agency.” ‘The first affirmative 
allegution is, that there is an increase euti- 
tling to enhancement ; but is it sufficient, 
when proved, to obtain a decree, if proof 
be not also given by the plaintiff that it is 
an ere noéthe result of the ryot’s agen- 
ey ? The wording of Section 17 leaves 
this in doubt ; and the point had better be 
decided by a Full Bench. 


The judgments of the Full Bench were 
delivered as follows :—~ 


- Peacock, C. J., (Bayley and Macpherson, 
J. J., concurring).—THE question which 18 
submitted for the opiuiou of the Bench is, 
whether, when a landlord sues for enhance- 
ment on the ground that the productiveness 
of the land has increased, the onus iseon 
the plaintiff to prove that the productiveness 
has increased otherwise than by the agency 
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or at the expense of the ryot, or o the 
defendant to prove that the productiveness 


was the result of his agency, or to show what 
was the cause of it. i 


Mr. Rochfort has contended that it would 
be sufficient for the plaintiff to allege that 
there had been an increase in productiye- 
ness. But that, | appreheud, would not 
be a sufficient groun@ for enhancement, 
‘Fhe title of the plaintiff to enhance depends 
upon the fact that the productiveness has 
incredsed oilerwise than by the agency or- 
at the expense of the ryot, 


We cannot suppose that Messrs. Wat- 
son & Co. gave notice that they intended , 
to enhance the renf, or came into Court to 
enforce their power to enhance, and made’ 
a declaration that the statement in their 
plaint was correct that the productiveness 
had increased otherwise than by the agency 
of the ryot, without knowing the facts upon: 
which they grounded their notice, their as- 
sertion in the plaint,- and their verification: 
of it, Ifthey did so, they did that which- 
they ought not to have done, and therefore, 
we must suppose that, when they gave a: 
notice to enhance and claimed the enlance- 
ment by their plaint, they kuew upon what- 
ground they alleged that the productiveness- 
had increased otherwise than by the agency- 
of the ryot. 


Mr. Rochfort also referred to the defend- 
ant’s statemeut os what he called a con- 
fession and avoidance. What a defendant 
says either orally or by a written statement, 
is not a plea iu coufession aud avoidance. 


I asked Mr. Allan whether there was a 
written statement put in, or whether what 
the defendant stated was stated verbally in 
Court. But I do not think it makes any 
difference in point of law, whether the state- 
ment is made by defeudant verbally or in 
writing. 


Suppose adefendaut comes into Court, 
and the Court asks him, ‘what do you say 
to the plaintiff’s claim ?” and he says "I 
admit that the productiveness has increased, 
but vot otherwise than by my agency.” Such 
an admission must be taken altogether. So 
itis in the case of a written statement. A 
written statement put in,by a defendant is 
not a plea by way of confession and avoid- 
ance; it is a statement of the grounds of 
his defence, and he must verify the state- 
ment, It is like an answer in chancery. 
If you read a man’s answer, yu must luke 
the whole admission togethe:. Taking the 
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whofe admission together in this ense, the 
defendant says, that “the productiveness 
has increased, but not otherwise than by 
my agency,” and the plaintiff then has to 
prove his case, 


The general rule of evidence is that if, in 
otder to make out a title, it is necessary to 
prove a negative, the party who avers a 
title must prove the title, 


That was laid down by the Privy Council 
in the case, (Khaja Mahomed Gowhur Ali 
Khan versus Ashrufoonissa) reported in 


II Weekly Reporter, Privy Council Rul- 
ings, page 13. They say that “ the plaintiffs 


“ have not only to prove their relationship, 
““which is not disputed, but their heirship, 


& which depends upon the illegitimacy of 
“the appellant; and they must give suffi- 
“cient general evidence to throw upon him 


“the onus of proving his illegitimacy.” 


In Starkie, the rule is thus laid down 
at page 588-——“‘ It is to be carefully remark- 
‘fed that although, as a general rule, the law 
“neither presumes liability nor dischargefrom 
“liability, nor any fact or state of things es- 
“sential to such liability or discharge not 
“ established by competent means, the law 
“ does not in the absence of proof of a nega- 
“ tive, where it is material to aright, assume 
“thé affirmative to be true ; it is, on the con- 
«í trary, frequently essential to the establish- 
‘‘ment of right to prove the negative of 


«í facts.” 


The plaintiff alleged the right to enhance 
on the ground that the productiveness had 
increased otherwise than by the agency of 


the ryot. 

I am of opinion, therefore, that the onus 
Jay on the plaintiff to prove the ground of 
his right to enhance, namely, that the pro- 
ductiveness of the land had increased other- 
wise than by the agency of the ryot. 


The case will be remanded to be deter- 
mined upon the evidence as it stands. The 
appellant will have the costs of this appeal. 


We see that the suit was Lronght in the 
name of Messrs. R. Watson & Co. This 
Court has determined in a case in which 
Messrs. Watson & Co. were parties, that the 
names of the persons composing the firm must 


be given in the same manner as every firm is | 
bound to give the names of tts members. | 


In future, the Judges are not to receive 
plaints at the suit of Messrs. Watson & Co., 
or of any other firm, but should, in all cases, 
require the names of the parties constituting 
he firm to be stated. 
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Seton-Karr, J.—-I am of the same opinion. 


Two main points were urged on behalf of 
the zemindar, with the view x casting the 
onus on the ryot. 


Mr. Rochfort’s argument was, that when 
the fact of a positive increase was either ad- 
mitted or proved, this fact alone would en- 
title the zemindar to the benefits of the 
increase, unless the defendant could prove 
the special plea of avoidance. But this ar- 
gumetit, though at first sight it may appear 
to deserve some consideration, seems to me 
to have been completely disposed of by the 
remarks of the learned Chief Justice to the 
effect that, if you take the admission of a 
defendant at all, you are bound to take it 
all together and to its whole extent. 


The other main argument was dwelt upon 
by Mr. Allan to the effect that, in this case, 
the onus ought to be shifted according as 
the means of facility of proof resides with 
one party or the other, and that in suits for 
enhancement, it is much more easy for the 
ryot to prove the special circumstances 
under which either the value of the produce 
or the productive powers of the land have 
increased, than it would be for the zemindar ; 
that it is fairer, in short, to require the ryot 
to prove his case with regard to his parti- 
cular plots which he is necessarily familiar 
with from constant supervision and inspec- 
tion, than to require the zemindar to prove 
his case with regard to the lands of scores 
of ryots, scattered probably over several 
villages, of which he or his agent ean have 
but a partial knowledge. 


But there is nothing unreasonable in re- 
quiring the zemindar to prove hig case. 
He has his gomashtuh or his local agents, 
He can call the defendant himself into Court 
and examine him, and he can summon other 
ryots to prove facts which must be widely 
known; and he ought to have no difficulty 
in proving that the increase has resulted 
from additional productiveness in the soil 
arising out of fertilising deposits, or from 
increased facilities for disposing of the pro- 
duce, arising out of the construction of 
protecting embankments, or the introduction 
of Railways, or the rise of new merkets, or 
the generally increased facilities of commu- 


nication which are caused by the coustruction 
of ordinary metalled roads. 
there is nothing which, in my opinion, 
sheuld exempt the zemindar in this case 
from the ordinary liabilities which attach 
to all plaintiffs. 


Consequently, 


Y kad 
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« The case reported at page 24, Volume I, 
Weekly Reporter, was never properly argu- 
ed. No one appeared for the respondents, 
and it appearsto have been assumed that on 
the mere fact of increase being proved or 
admitted, the onws was necessarily shifted 
to the shoulders of the ryot. 


The two other cases, as far as the facts 
can be gathered from the reports, appear to 
me to favor the contention of the appellant 
in this case. But on general grounds, and 
looking to the purely legal question of the 
onus of proof, lam quite prepared to hold 
that in such a case, itis justly laid on the 
party seeking to enhance. 


Phear, J.— Tuts is a suit to recover rent 
at an enhanced rate, The party claiming 
this must have given notice under Section 
13 Act X of 1859, of his intention to 
claim an enhanced rent, and the ground 

upon which that claim is based ; and under 
' Section 17, if the claim be made upon the 


ground of increase of the productive powers |, 


of the land, or of the value of the produce, 
if must include this further condition also, 
namely, that these have been increased 
otherwise than by the agency or at the 
expense of the ryot. Consequently, it is 
the basis of the plaintiff’s claim in this suit 
that either the value of the produce or the 
productive powers of the land have in- 
creased otherwise than by the agency or at 
the expense of the ryot. 


It is admitted by the plaintiff’s Counsel 
that ordinarily the rule of law is that the 
plaintiff must prove that which is the found- 
ation of. his right. Bat it is said that, in 
this particular case, the burden of proof is 
shifted from the plaintiff to the defendant 
for this single reason, that it is easier for the 
ryot to prove his exception than it is for 
the plaintiff to prove that the exception does 
not exist. To me, it is somewhat novel to 
hear this enunciated as a rule of law, 
although J am familiar with the phrase that, 
where the knowledge of the subject matter 
of an allegation is peculiarly within the 
province of one party to a suit, the burden 
of proof must be there also. Bat that has 
a special meaning, and applies to a very 
limited ‘class of cases,—the class of cases to 
which I alluded during the argument. I do 
not know if auy of that kind is to be found 
in this country, beceuse they entirely depend 
upon the provisions of statute law. But 
the principle does not go further than these 
peculiar cases. Mr. Baron Alderson in 
Elkin versus Janom, 138 M. and W., 662, 
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even qualified its applicability in regard to 
these; and it appears by the quotation 
which I made from a judgment delivered 
by Lord Denman in Doe versus Whitehead, 
8 Adolphus and Ellis, 571, that accord- 
ing to English rules, the place of the 
knowledge does not affect the situation of 
the burden of proof. His words are— 
“The proof may be diffieult where the mat- 
“ter is peculiarly within the defendant’s 
“knowledge, but that does not vary the 
“rule of law.” 


I have thought it necessary to make these 
remarks, although I fully concur in the 
judgment which’ has been delivered by my 
Lord, for the reason that this is not the first 
time I have heard that principle attempted to 
be used which Mr. Allan has endeavoured to 
use to-day, and therefore I think it desirable 
to say, as far as I am concerned, that it 
appears to me an erroneous application, if it 
has been here attempted to be made. 


For these reasons, I concur entirely with 
the Chief Justice that this is a case in 
which the plaintiff is bound to prove, not 
only that the value of the produce and the 
productive powers of the land have been 
increased, but also to go further and prove 
what is termed a negative, namely, that they 
have increaséd otherwise than in conse- 
quence of the exertion of the ryot himself. 





The 31st January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Xz, 
Chief Justice, and the Hon’ble W. S. 
Setoa-Karr, L. S. Jackson, A. G. Mac- 
pherson, and C. Hobhouse, Judges. 


Sale of goods wholesale—Limitation. 


Reference to the High Court from’ Mr. C. 
D. Field, Officiating Judge of the 
Court of Small Causes at Santipore. 


Lall Mohun Haldar, Plaintiff, 
VETSUS 


Mahadeb Katee, Defendant. 


Herp, by a Division Bench (Peacock, C. J. and 
Hobhouse, J.), that a sale of a quantity of mustard seed, 
which was not required by the purchaser for his own 
private ase, but with the object of making oil, which 
was sold, is a sale of goods wholesale, 
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Herb, by the Full Bench, that a suit for the price of 
goods snid wholesale, if there was no written agree- 
ments, must be brought within 3 years from the time 
the cause of acion acerued under Clause 9 Section 
' 14 of 1859, 


Case.—Tue plaintiff in this action sued 
- to recover Rs. 64, being the price of must- 
afd seed, sold to the defendant for making 
oil. The sale was made in Assin 1270, and 
‘the plaint was not filed till Cheyt 1273. Is 
‘the action barred by limitation -under the 
‘following-circumstances ? 


Ido not find that the parties -are mer- 
chants or traders within the meaning of Sec- 
tion 8, Act XIV of 1859, so as that the 
period of limitation should be computed from 
the end of 1270. There were no mutual 
dealings between them, It is, however, con- 
tended that the sale was a wholesale transac- 
ton ; that six yeargis the proper period of 
limitation applicable, and that, therefore, the 
suit is within time. Itis admitted that the 
mustard seed was scld to make oil, which was 
sold again by the defendant. If the must- 
ard seed itself were sold again, there would 
be no doubt as to the transaction being a 
wholesale one, Does it make any difference 
that the mustard seed was changed into oil, 
and that the oil was the article sold again ? 
The meaning of the word “retail” in 
Wharton’s Law Lexicon is given thus, 
“to sell goods in small parcels and not in 
gross.” In Richardgon’s Dictionary “ whole- 
sale” is defined to be “a sale of the gross 
as distinguished from retail”; and retail 
derived from the French retailer (to cut up) 
has reference to selling goods in small parts 
or quantities, I think, therefore, that it is 
clear that one of the most prominent fen- 
tures in the meaning of the word “ whole- 
sale” is the sale of a large quantity,—such 
‘& quantity perhaps as no individuat would 
require for his own private use. That such 
quantities are usually purchased by people 
who intend to sell again, is no doubt the 
reason that a wholesale purchase has come 
to be regarded, in some measure, as a pur- 
chase by a person who intends to make a 
profit by selling again. In the present ease, 
the quantity of mustard seed is quite large 
enough fo satisfy the idea ofa sale in gross 
contained in the word “wholesale.” 


It may, however, still be urged that the 
mustard seed itself was not resold, hut the 
oil manufacturéd therefrom. A merchant 
tailor who purchases cloth in large quanéities 
to sell again in coats, trowsers and waist- 
coats; a baker who purchases large. quan- 
ities of flour, to sell again in the shape 
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of lonves of bread; a brewer who buys 

ewts. of hops and barley, to sell ngain 

in the shape of beer and pgrier, would, 

I think, according to the usa%e of trade, be 

regarded as wholesale purchasers. The 
transformation of the mustard seed into oil 

is, to my mind, no grenter change than the 
nbove wares undergo before being sold again. 

The pearls in the case of Bnideo Doss 
Janharry agd Sreenath Sein (Jurist, 1-14), 
are also in point. J may add, that wholesale 
houses do not limit their sales to those only 
who buy fo sell again, but will sell to any 
one who will purchase a quantity sufficiently 
large to enable them to sell without breaking 
up, or dividing the bales, packages, casks, &c., 
in which they receive the goods. A cask of 
wine or beer, or a whole bale of cloth, will be 
sold, though a few bottles of the former, or 8 
few yards of the latter, must be purchased at a 
retail establishment. Seeds from their nature 
do not permit-of being packed in any large 
cases or quantities; or at least, they are not 
packed in this country, and to them, therefore, 
this idea is not so applicable. Having, how- 
ever, regard to the sbove considerations and 
the usages of trade, I am of opinion that the 
sale, in the present ense, should be regarded 
as a@ whole transaction. The point is one 
upon which no evidence is available, and I 
have of necessity to fall back upon such 
general usages of trade, as may be to some 
extent, judicially noticed. (‘Taylor on Evi- 
dence, Vol. 1, p. 5.) 


If, then, tle sale is to be regarded as a 
wholesale transaction, the next question is, 
what period of limitation is applicable to the 
suit ? Is it the period of six years contained 
in Clause 16, Section 1, Act XIV of 1859? 


The cases noted in the 
margin have been collect- 
ed in Mr. Thomson’s 
little work on the limitn- 
tion of suits. They were 
decided on the original 
side of the High Court, 
but are none the less ap- 
plicable, as the law in 
this respect is the same on the original and 
appellate sides. These decisions are, to some 
extent, contradictory, but the balanc® of au- 
thority seems to be in favor of the six year’s 
rule. - 


Buldeo Doss Jan- 
hurry. versus Sree 
nath Sein—Jurist 1- 
l4. Chundra Churn 
Paul versus Ram Na- 
rain Sein—1 Cory- 
ton’s Reports, §. 

Sonatun Goho ver- 
sus Parbutee Churn 
Rai. 


The case of Mothoora Dall Paul versus 
Cheenebash Dutt & others, (Sutherland’sSmall 
Caùse Court References, page 170), is not un- 
like the present case, unless it be held that 
the* defendant was there merely the agent of 
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whether by contract registered or not re- 
gistered, under the provisions of Clause 10, 
come within Section 1 Clause 8, and must be 
brought within the period of 3 years. Ac- 
tions for goods sold wholesale do not come 
within Clause 8 ; and the question to be deter- 
mined is whether they fall under Clause- 16 
as being suits for which no other limitation 
is expressly provided by the Act, or under 
Clauses 9 and 10 as being provided for 
by those Clauses. It is clear that a suit 
brought for non-payment of the price of 
goods sold by wholesale is a suit for breach 
of contract. A suit brought for the non- 
delivery of the very same goods under 
the very same contract would bea suit for 
the breach of contract. A suit for the non-. 
acceptunce of these same goods under the 
very same contract, would be n suit brought 
for the breach of contract. Therefore it ap- 
pears to me that whether the suit is for the 
price of the goods or for the non-acceptance of 
the goods, or for the non-delivery, it isa suit 
for the breach of a contract, and fails within 
Clause 9 or 10, and not within Clause 16. 


*the plaintiff. That ‘case, however, decided 
nothing definitively as to the Law of Limita- 
tion applicable to wholesale transactions. My 
own opinion, which I am required by law 
(Section 22 Act XI of 1865) to express, 
is in favor of the six years’ rule. 

I, therefore, solicit the decision of the High 
Court on the following points :— 


First.—Am I correct in holding the sale 
of the mustard seed for the manufacture of 
oil, to be a wholesale transaction ? 


Second.—Is six years, the period of limit- 
ation applicable to wholesale transactions ? 


This case was referred to a Full Bench 
- by Peacock, C. J. and Hobhouse J. :— 


We are of opinion that in this case, 
the Judge is right in his view that this was 
a purchase of goods wholesale, ard not by 
retail. As there are conflicting decisions, as 
to whether the period of limitation for goods 
sold wholesale is 6 years or 3 years, we 
think that that question must be referred 
ton Full Bench. It will be important to 
consider, when that question comes to be 
_decided, whether goods sold wholesale are 
not so far provided for by Clauses 9 and 10 
of Section 1 Act XIV of 1859, as to prevent 
them from falling within the general rule of 
Clause 16. . 


The judgment of the Full Bench was 
delivered as follows by 


Clause 9 says—‘* Suits brought for the 
breach of any contract, the period of three 
years from the time when the breach of 
contract in respect of which the suit is 
brought first took place, unless there is a 
contract, in writing, signed by the party to 
be bound thereby or by his duly authorized 
agent.” 


Peacock, C. J.—Two questions were put 
to this Court by the Judge of the Small 
Cause Court: first, whether he was correct 
in holding the sale of certain mustard seed 
for the manufacture of oil to bea whole- 
sale transaction; and secondly, is six years 
the period of limitation applicable to a whole- 
snla transaction ? 


An action for the non-payment of the price 
of goods sold wholesale is within Clause 9, ° 
unless the contract is in writing, and the 
limitation is three years. If the contract 
is in writing, then we must go to see what 
is the period of limitation. Clause 10 
provides that “to suits brought for the 
breach of any contract in cases in which 
there is a written engagement or con- 
tract, and in which such engagement or 
contract could hava been registered by 
virtue of any law or regulation in force at 
the time and place of the execution thereof, 
the period of three years from the time when 
the breach of contract in respect of which 
the action is brought first took place, unless 
such engagament or contract shall have been 
registered within six months from the date 
thereof.” In this case, the Judge who 
referred the case has not found that there 
was any written contract ; and consequently, 
assuming that there was no written contract, 


The Bench before which the case first 
came decided that the Judge was right in 
holding it to be a wholesale transaction ; that 
the goods were not sold by retail, but were 
sold wholesale ; and the qnestion was refer- 
red to this Bench to know whether, if goods 
are sold wholesale and not retnil, 6 years or 
3 years is the period of limitation. 


We are of opinion that 3 years, and not 6, 
is the period of limitation. Clause 8 of Section 
1 Act XIV of 1859 enacts, that tosuits to 
recover the price of any articles sold by 
retail, the period of 3 years from the time 
the cause of action arose is the period of fimita- | the case does not come within Clause 10 of 
tion. Suits, therefore, for articles sold by re- | the Act. Under these circumstances, the 
tail, whether in writing oy not in Writing, Judge must be informed that the limitation 
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in this case, provided there was no written 
contract, was three years from the time 
when the cause of action Accrued. 


The Judge of the Small Cause Court will 
he told that the Division Bench have decid- 
ed that he was rightin holding that it was n 
salé*of goods wholesale, and that the Full 
Bench upon that finding have held that 
three years was the period of limitation 
‘under Clause 9, unless there was a written 
engagement. 


The dist January 1868. 


Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H, V. Bayley, 
W: S. Seton-Karr, J. B. Phear, and A. G. 
Macpherson, Judges. 


Bona fide purchaser without notice 
—Cancelment of Sale. 


Case No, 2362 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhagul- 
pore, dated the 15th May 1866, affirming 
a decision of the Moonsiff of Sooruj- 
gurrah, dated the 28th August 1865. 


Abdool Hye and others (Plaintiffs) 
Appellants, 


wersus 


Nawab Raj and others (Defendants) 
Respondents. 


Mr. C. Gregory for Appellants. 


Bahoos Chunder Madhub Ghose and 
Nil Madhub Sein for Respondents. 


Bond fide purchasers for valuable consideration and 
without notice of a sale inexecution of a decree, are not 
in every case protected from having the sale set aside, 
under the present or former law. It must be decided in 
each casa in accordance with the principles of justice, 
equity, and good conscience, as to whether the sale ought 
to be set aside or not, 


This case was referred to a Full Bench 
by Bayley and Shumboonath Pundit J. J. 
on the 16th May 1867 :— ; 

` Pundit, J.—Tuis is a suit for reversal of 
a sale held in execution of decree under the 
following circumstances :-— 

A decree was obtained against the special 
Appellant in the Court of the Moonsiff of 
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Behar in the district of Behar, and was 
sent, with a requisition for the sale of the 


property now in dispute, to the Moonsiff of 
Soorujgurrah in the dristricé Bhagul- 
pore. , 

The sum due, however, was paid in 


the judgment-debtor into the 
Court of the Moonsiff of Behar on the 14th 
of January 1851, and an order by that 
Moonsiff, informing the Moousiff of Sooruj- 
gurrah that there was no longer any neces- 
sity to sell, was issued and reached the 
latter Moonsiff after the sale, which was held 
on the 8rd February 1851, 


Both the Lower Courts have dismissed 


. | plaintiffs’ suit. i 
The Court of first instance (the Moonsiff 


of Soorujgarrah) held, that the money 
should have been deposited in his Court, 
and that as the order to stay the sale passed 
by the Moonsiff of Behar reached Sooruj- 
gurrah after the sale, plaintiffs had no right 
to bring this action. 


The Lower Appellate Court dismissed the 
appeal of the plaintiffs only on the latter 
ground. 


It is not found below that the money was 
deposited too late, or that under ordinary 
course of business, the intimation of its 
deposit cold not reach the Court holding 
the sales before the sale. 


When a sale is made in execution of a 
decree, there are certain rules according to 
which the sale can be set aside summarily, 
and the present law has definitely settled 
that when the sale isso reversed, the pur- 
chaser, however innocent, or injured by the 
reversal of the sale, has no right to appeal 
against this reversal. 


It is, however, provided that when at 
such a stage, a sale is ordered to be reversed, 


‘|the purchaser is entitled to get back his 


purchase-money and (if- the circumstances 
of the case Justify it), also interest. 


In these summary proceedings, the sale, 
however, cannot be reversed upon any ‘other 
ground but of a material irregularity in 
carrying out the sale. 

Besides these summary proceedings, all 
persons injured by a sale have a right to 
contest, by aregular suit, the validity of a 
sale. i 


In some cases, for instance, a debtor may, 


sue upon the ground of having paid the debt 
before the sale, or of having been told by 
the decree-holder that he would not execute 
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* the decree for some time ; or on the ground 


of not being indebted for the sum for which 
the property was put up for sale, but for a 
smaller suo? which be had offered to give; 
or upon the ground of the decree against 


him being reversed in appeal or review ; and. 


in every one of these cases there may be no 
irregularity in the sale itself. 


We think that in such cases, where it is 
proved that the decree executed was set 
aside after sale, or the decree-holder had no 
right or had no occasion to cause the sale, 
when it was made, or the property was im- 
properly sold, or bond fide information of 
the necessity to postpone the sale had been 
given indue form ata reasonable period 
before the sale, then, {irrespective of any ac- 
cidental delay or fraud in the transmission of 
the proper instruction to the selling officer) 
the sale should be set aside, and any objec- 
tion on behalf of the purchaser, asa party 
separate from the decree-holder and ignorant 
of the proceedings of the decree-holder, 
should not be heard. 


Again, besides those cases in which rever- 
sal of sale is asked, on the ground of the 
money having been paid by the debtor before 
the sale, there may be cases in which the 
debtor may ask for reversal, on the ground 
that the decree-holder promised to postpone 
the sale, and the debtor, relying upon this 
promise, took no steps, and the decree-holder, 
notwithstanding, fraudulently caused the 
sale of the property. 


There may be a case in which payment 
may of be made too late to justify the setting 
aside asubsequent sale, which would not be 
prevented by such a deposit, and in such 
cases, as in many other regulur suits to set 
aside sales, the question of the propriety or 
impropriety of reversing the sale will 
` necessarily depend solely upon the consider- 

ation of the same circumstances, as is the case 
on the summary side. But in cases of fraud, 
-like that noticed above, if the fraud of the 
decree-holder is not to affect the right of the 
purchasers also, the debtor will be left 
merely fo a suit for damages against the 
decree-holder. If a purchaser acquires the 
rights of a decree-hulder by purchase to 
contest invalid and fraudulent transfers by 
the debtor, he might equally be affected 
` with the fraud of the decree-holder, when 
that has led to the sale asked to be revers- 
ed. If a sale took place owing to the 
neglect of others besides the purchas€r, or 
owing to some aceidental delay, why 
should not, in that case, a Court of dustice 
e Lad 
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have power to reverse the sale, though the 


purchaser may be perfectly ignorant aud 
innoceut ? ° 


A purchaser in a sale in execution does 
not acquire auy substantial rights which en- 
able him to stay the reversal of the sule of 
the property, us between the decree-hoter 
and the party asking fhe reversal of the sale. 
The latter proves that justice requires that 
the property unnecessarily and unjustly sold, 
though sold correctly as far as the procedure 
to sell is concerned, should be returned to 
the owner by such reversal of the sale. 
Equally, the purchaser has no right to plead 
his innocence and rights of purchase, wher 
the decree, in execution of which the sale 
may have taken place, is set aside. In this 
case the purchaser has, correctly speaking, 
no ground to rest his innocence, for the 
probability of a decree being reversed by 
the appeal or review, is a fact of which the 
purchaser is legally supposed to be aware, 


In all these cases, the purchaser of 
course will get back his purchase-money, 
with or without interest, asthe case may 
require, provided it be possible to get back 
the money from the decree-holder, to the 
extent that he may have taken iu realization 
of his decree. Any thing realized over and 
above that taken away by the decree-holder 
must always be available, even if taken 
away by the former propyietor. 

By Act VIII of 1859, discretion is given 
to the Courts executing a decree to decide 
how in each case of execution, money due to e 
the decree-holder should be ordered to be 
realized. It is, therefore, evident that the 
law does leave it absolutely to the decree- 
holder to decide whether the property of his 
debtor is to be sold or not; and we do not 
see why there should be any hesitation in 
holding that the purchaser, however innocent 
and ignorant of the facts not disclosed upon 
the.exeeution ease up to the time of the sale, 
has no detter right than the decree-holder. 


Further, if this is not the correct law, it 
will follow that a decree-holder may cause 
property of great value to be sold away for 
a trifling price, or for a price that may not 
represent the exact value of the property to 
the proprietor himself according to his value 
of his own property, even though thie 
consideration of the sale may represent the 
market value of the thing itself; and when 
the decree, in execution of which the sale 
was made, is set aside by appeal or review, 
the only satisfaction which the successful 
appellant, who may have been a victim of 
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conspiricy supported by fraud and forgery, 
can obtain, would be to be told that he has 
a right to sue for damages against, perhaps, 
a man of straw; but that he cannot get 
back the property sold. 


We do vot attach any importance to any 

argwment that may be used on the ground, 
that if sales in execution are held Hable to 
be reversed for defaufts unconnected with 
the proceedings of sule and within the 
knowledge of purchasers, few persons will 
venture to purchase ; and the result will be 
a deterioration of price of property in exe- 
cution. In many instances, the sale is even 
pot reversed, notwithstanding it being all 
right in its proceedings, and Courts of 
Justice need not feel much sympathy for 
debtors who have property and will not of 
themselves sell it to’pay other debts due 
from them, but will try their utmost to see 
if they cannot, one way or another, defer 
payment till they find that they have been 
playing a losing game. 4 

Proprietors holding estates, and who find 
it difficult to sell for defect of title, convert 
Collectors into their agents for sale by fall- 
ing into arrears of revenue ; but it is not all 
the policy of the law that Courts of Justice 


should become public agents for the sale of 


private properties which can be sold for 
better consideration and on better terms, 
without the intervention of these Courts, 
notwithstanding the fact that 
attached by orders of Courts. 


, _A decree may be satisfied, and, by an ac- 
cident, the order to stay the sale may . not 

"reach the officer conducting the sale in time 
to prevent the sale. It may happen that 
the debtor may settle with the decree-holder 
that he will not execute the decree at once; 
and, by a fraud of the decree-holder, any 
erder to stay the sale may not be taken out 
in time. Now, is it justice to decide that 
though in such cases, the decree-holder had 
no occasion to sell, still the proprietor is* to 
lose his property because it was sold, and 
has been purchased by a person who was not 
cognizant of the fact of the previous satis- 
faction of the decree ? 


In reversal of sales, when such reversal 
is sought by regular suits, it may sometimes 
be dificult -to provide for the safe return of 
the purchase-money to the purcbaser from 
the decree-holder; but it may be fairly pro- 
vided that the debtor is to pay the whole or 
a portion of the purchase-money before ‘he 
shall take back his property, and he may after- 
wards sue the decree-holder for the recoVery 
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of thesame. Further, a purchaser in execu- , 


tion is always-an adventurer, and knows 
that his purchase is attended with risk. 
Nothing is guaranteed to him þpẸ the sale, 
but expressly rights and interests, whatever 
they may be, and in many cases where the 
sals is not set aside, he may often find that 
he has purchased rights uot existing to the 
extent, or of the kind, represented to him 
by the proclamation of sale, or rights which 
he finds to his loss are saddled with heavy 
liabilities. ‘There will, therefore, be no great 
hardship or any injustice if the accident of 
the purchase-money not being recovered en- 
tirely, or in part, is added to the list of the 
numerous risks to which a purchaser in 
an execution case is naturally liable. 


The Lower Appellate Court quotes the 
decisions noted in the margin. But the 


power of the 
17th March 1847, S. R. Page 1713 (ict ct 
’ ’ ; Civit Coart to 


25th March 1841, ,, 4, y 89 ; 

24th April 1842,,, n „ 74; Set aside a 

27th April 1842, 9 p n 71, sale gumma- 
} Refer- 


rily is limitet 
to irregulari- 
ties in the 
proceeding of 
the sale. The 
power of the 
said Courts im 
regular suits is limited only by justice and 
equity. Weare not inclined to adopt ia- 
variably in regular suits for reversal of 
sales,- the precedents and rulings appli- 
cable to summary cases. A purchaser, 
in execution, acquires no right and equities 
to oppose the reversal of the sale, upon 
any grounds which the decree-holder can- 
not take, or to oppose as a matter of right, 
the reversal of a sale when a Court of 
Justice may held it proper to reverse it. ` 
I do not deny that the purchaser has a right 
to see that all possible precaution is taken 
to secure to hima return of his purchase- 
money, with or without interest. In some 
euses of reversal of sale, it may be proper to 
hold that the purchaser is not obliged to 
give mesne profits. We think, . however, 
that the purchaser is not entitled to plead 


S. R. lith of senten Bench 
ber 1843; S. R. 17th +decision, 
of November 1847 dated 

lith of 

July1849, 

page 288. 


‘a Fight to possession under his purchase, on 


the ground of innocence or ignorauce of the 
previous proceedings of the debtor, aml the 
decree-holders or of the Court executing the 
decree, preceding the date of his purchase. 
Having seen some reason to doubt the 
correctness of the decisions quoted above, as 
fur ag they are supposed to decide that in 
no case in a suit like the present, the sale 
can be reversed at all, I and my colleague 
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age of opinion, that the decisions should not 
bind us. Having doubts as to their correct- 
ness, we refer this case to the Full Bench 
for a ruling as to whether, with reference to 
objections urged by the purchaser, the sale 


should or should not be set aside, or, in other. 


words, to determine whether, and how far, in 
a regular suit, claims of a purchaser in 
execution of decrees are to “be respected 
and protected on grounds of his innocence 
aud ignorance. 


Bayley, J—I have no objection to the 
case being referred to a Full Bench, as it is 
a matter of general importance to have a 
clear final ruling on it. 


The judgment of the Full Bench was 
delivered as follows :— 


Peacock, C. J.—The substantial question 
of law which has been referred for the de- 
cision of the Full Bench is whether, having 
reference to the cases mentioned in the order 
of reference, a bona fide purchaser for valu- 
able consideration, and without ndtice, ata 
sale in execution of a decree, is protected 
from having the sale set aside, under the 
present or former law. 


We are of opinion that the decisions do 
not go to the extent of saying that, under 
no circumstances, cau a sale be set aside as 
against a purchaser. In each case it will be 
for the Court which tries the case, to deter- 
miue Whether it will be in accordance with 
the principles of justice, equity, and good 
conscience, that the sale ought to be set 
aside or not, : 


Exch, case must be determined by the 
Court upon its own merits. 


This case will, accordingly, go back to the 
Division Bench which referred it, with our 
opinion that it is not bound by the decifions 
referred to. 
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The 31st January 18693. ` 

Present: 

The Hon’ble E. Jackson and C. Hobhouse, 
Judges. 

Sale of non-existent rights and Mi- 

terests — Purchaser obtaining 

nothing. 


Case No. 949 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, 
dated the 26th November 1866, reversing 
a decision passed by the Deputy Collector 
of that District, dated 29th January 
1366. 


Radha Koonwar (Plaintiff) Appellant, 
versus 


Jankee Koonwar and others (Defendants} 
Respondents. 


Baboos Kishen Sueca Mookerjee and Hem 
Chunder Banerjee for Appellant. 


Baboo Romanath Hose for Respondents. 


Where a plaintiff asked to have a sale, in execution, 
of her husband’s rights and interests in certain landed 
property, sot aside on the ground that tho-ve rights aud 
interests lad been previously transferred to herself,—~ 
leno that her suit was in reality (and might be con- 
sidered by the Court) to obtain a declaration that her 
husband had nv rights and interests in the estate when 
it was sold, and that the purchaser obtained nothing. 


Jackson, J.—THis was a suit by a wife to 
set aside certain sales made by her husband 
directly, and also a sale in exeeution of de- 
cree.of her husband’s rights and interests in 
cortain landed estate,-on the allegation that 
the husband had previously trausferred his 
rights by deed of gift to his wife. 


Tire Lower Appellate Court has dismissed 
the suit as regards the landed property sold 
in execution of decree, on the ground that it 
is barred By the limitation rid down in 
Clause 3 Section 1 Act XIV of 1859, not 
having been brought within one year froin 
the date at which such sale was confirmed, or 
became final and conclusive, Against this 
portion of the Lower Appellate Court's judg- 
ment, this &ppeal is preferred. 


There is no doubt that the Judge lias beon 
misted by the terms in which the plaintiff 
stated her cause of action in the plaint. 
She asked to have the sale get asido ; whore- 
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us, iv reality, ber suit was not to set aside | Mr. R. T. Alan and Baboo Sreenath Doss 


the sale, but to obtain a declaration that her 
husband had no rights and interests in the 


for Appellants. 


estate when i#was sold, he having previously ; Buboos Romesh Chunder Matter and Greeja 


transferred his interest to her, and that con- 
sequently the purchaser obtained nothing by 
his purchase. There is a decision of this 
Geurt upon this question, raised on exactly 
the same circumstances as in this suit, 
Weekly Reporter, Volume IV, page 34, 
Kinoo Dass versus Roghoonath Dass, alluded 
to in Mr. Thomson’s Treatise on the Law 
of Limitation, pages 35 aud 36. The Court 
there held that, although the plaintiff sued to 
set aside a sale, his claim might he con- 
sidered simply as one to recover immoveable 
property, and that the Law of Limitation ap- 
plicable to it was Clause 12 Section 1 Act 
XIV of 1859, viz., 12 years from the date of 
dispossession, We concur in opinion with 
the Judges who recorded that decision, and, 
following it, we reverse the judgment of the 
Lower Appellate Court, and remand the case 
for trial of the remaining issues which were 
raised before that Court. 


As the error in this case has arisen partly 
from the plaintiff’s mistake in wording her 
pluint, we think that she ought to pay the 
costs of this appeal, and decree accordingly, 





The 8lst January 1868. 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Sale of Talook under Regulation 
Witt. 1825 — apse of under- 
tenures. 


Case No. 851 of 1866. i 


Regular Appeal from a decision passed by 
the Judge of Buckergunge, dated the 
29th June 1566. 


Dwarkanath Doss Biswas and others 
(Defendants) Appellants, 


CCTSUS 


Manick Chunder Doss (Plaiutiff) 
Respondent, : 


RMIT 


Sunkur Mojoomdar for Respondent. 


On the sale ofa talook under the provisions of Reguli- 
tion VILL, 1835, all subordinate tenures, such as ousut 
talooks, howalahs, neem howalahs, do not necessarily 
lapse: it would depend very niach upon the terms of the 
pottah or grant under whieh the orginal talook was 
created, 


Kemp, J.—Trts was a suit to recover 
mesne profits, laid at rupees 25,000. 


The plaint sets forth that the plaintiff is 
the purchaser at a public sale, under Regula- 
tion VIII of 1835, of a zimma talook by 
name Pranuath Indoo, situated in hissa 52 
annas, Perguonah Selimabad, Zillah Backer- 
gunge ; that the defendants, from the date 
of the plaintiff’s purchase, or from the 13th 
Srabun 1262 B. S., have forcibly retained 
possession of the lauds of kismuts kurfa 
Jotebaree, Brimunkatee, and Soobunkurkatee, 
comprised in the aforesaid talook ; that the 
plaintiff irstituted a suit to obtain possession 
of these kismuts, and obtained a decree in 
this Court on the 26th January 1865. -The 
plaintiff abandons his claim to mesne profits 
which have accrued for a period more thau 
six years. 

The defence was that the claim to mesne 
profits for 1266 was barred by the Statute of 
Limitations, and that the defendants were 
liuble for only so much as they had collected 
from the holders immediately subordinate to 
them, 2. e., the ousut talookdars. 


The Judge held that the claim for the 
mesne profits of the year 1266 B. S., was not 
barred on the principle laid down in the case 
of Maharaja Koer Ramaput Singh versus 
Mr. Furlong, Weekly Reporter, Volume III, 
page 38, Civil Rulings. 


As to the principle upou which mesne 
profits are to be awarded, the Judge makes 


| the following observations :—‘ The defendants 


“ allege that they have never been in imme- 
“ diate possession i, that the whole lands are 
‘let out in ousut talook; and that they have 
“ only received the ousut talookdaree rent, 
‘amounting to about rupees 156-10-8 per 
“annum, and that, therefore, they cannot be 
€ held liable for more thau they have actual- 
“ly received. To prove their actual ree 
‘‘ geipts, they file rent accounts, together with 
“« Chalans to prove them.” Of these docu- 
ments, the Judge observes that most of them 
have been spoken to by witnesses; that the 
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plaintiff alleges them to be forgeries ; and that 
they may have been prepared for the pur- 
poses of this suit. “This may be so,” says 
the Jadge, and further he remarks “ that in 
‘ some instances their appearance is against 
.“ them, for the writing looks fresher than 
“the paper, and fr esher than the alleged 
“ace would warrant.” He looked upon 
these documents with considerable suspicion, 
but even if they be admitted to be genuine, 
they will not, thinks the ‘Judge, assist 
the defendants, for the plaintiff has been 
many years out of possession, so long, in- 
deed, that he has been a great loser, baving 
to abandon a portion of his claim; the 
defendants cannot be permitted to profit 
‘by their own wrong, and the principle laid 
down by a Fail Bench of the High Court 
in the ease of Hunooman Doss* and others 
* Weekly Reporter, seemed applicable to the 
Special Nos. page 41; Case, for it is there re- 
ay’s Decisions, Vol. marked that “when a 
Ape pago ASE Se, party is “declared entitled 
* to a decree for mesne profits, such sums as 
“ may have been collected aud appropriated 
“ by others in wrongful possession, or such 
“ sums as he (the party ousted wrongfully) 
“ would have collected, had he been in pos- 
“ session, and which he was prevented from 
“ collecting hy having been kept wrongfully 
* out of possession, ought to be awarded,”’ 


The Judge then remarks that if the 
plaintiff had not been kept wrongfully out of 
possession, he would have collected rents 
immediately from the ryots, inasmuch 
as he purchased the zimmah free of all 
incumbrances set up by the defendants. It 
is true, the Judge observes, that the plaintiff 
cannot show that the defendants have 
collected direct from the ryots, but that, 
nevertheless, the plaintiff was entitled to 
recover as mesne profils what the defendants 
might have collected from the ryots. An 
Ameen was deputed to ascertain the rates 
paid by ordinary ryots in the neighbourhood 
of the disputed properties, and the rate ‘so 
ascertained was assumed by the Judge to be 
a fair rate, and what the defendants ought 
to have collectéd. 


Mesne profits were awarded amounting to 
rupees 16,558-15-9, with costs in proportion, 


In appeal, the only contention has been as 
to the priuciple upon which the wasilat is 
to be awarded. We may premise by observ- 
ing that the pleintiffs purchased the zimma 
tulook ata sale under the provisiong of 
Regulation VIII of 1835, This Court has 
held in reversal of the decision of the Zillab 
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Judge, t that the plaintiffs ‘acquired the 
zimmn free of all encumbrances. ‘The ques- 
tion is one that admits of much doubt. The 
decision of this Court is pending in appeal 
before their Lordships of the Privy Couucil, 
aud we refrain from further remarks on the 
subject. The ousut talooks subordinate 
to the talooks of the defendants were creates 
before their purchase of the parent zimms, 
aud it appears to us very clear that the 
defendants could on!y have collected from 
them, and not from the immediate occupuuts 
of the soil. Indeed, we have been shown tut 
the defendants, during their incumbency as 
zemindars, attempted to get rid of thera 
ousut talookdars and to collect the reuts* 
from the ryote, but were foiled after liti- — 
gation. 

The plaintiff, even tf he had not been kept 
out of possession of the zimma talook, 
would not have been entitled to collect from 
the ryots, buf must have contented himself 
with receiving rent from the ousut talookdurs, 
as the defendants have done. 





The Judge is, in our opinion, wrong in 
law in holding that, on the sale of a talovk 
uuder the provisions of Regulation VHI of 
1885, all subordinate tenures, such as ousut 
trulooks, howalahs, neem hownlahs, neces- 
arily lapse. It would depend very much 
upon the terms of the pottah or grant under 
which the original talook was created, aud 
the reservations therein expressed or implied, 


The defendants have put in their collec- 
tion papers and the chalans of the ousut 
talookdars for a series of years, which have 
been, as admitted by the Judge, supported 
by evidence. In the Court. below, the 


‘plaintiff, as admitted by the Judge, could 


uot show that the plaintiff had collected froni 
the ryot, nor has the Pleader of the plaintiff, 
respondent before us, attempted to throw 
discredit upon these documents, which da 
not appear to us to be open to the suspicions 
hinted at by the Judge. The ousut talook- 
dars, too, were examined by the defendants, 
who did alltthat was in their power to prove 
nt what rate they collected during the period 
in dispute, 


The ruling of the Full Bench quoted by 
the Judge, Sutherland’s Special No. Weekly 
‘Reporter, page 41, is not «applicable to 
this case for it is clear that, if the defeude 
dants had at conce given up possession of the 
zimtaa to the phies on his purche- the 
plaintiff would not have been entiiied to collect - 
direct from the ryots, iguoring all the 
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intermédiate tenures between him and the nce- 
tual occupants of the soil, commencing with 
the ousut talookdars, who had successfully 
resisted the attempts of the zemindars to 
pass them over. 


We, therefore, amend the decision of the 
Juge, and decree wasilat from 1266 to 
1272, at the rate of rupees 156-10-8 per 
annum, with cosis in pfoportion ; excess costs 
in the Lower Court payable by the respond- 
ent fo the appellants, with interest; the 
whole of the costs of this Court to be paid 
by the plaintiff, respondent, to the appellants, 
with interest. 





The 31st J anuary 1868, 
Present: 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Zntervenor— Sale — Benamee — Onus 
Probandi. 


Case No. 1711 of 1867. 


- Special Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 30th April 1867, reversing a deci- 
sion passed by the Principal Sudder 
Ameen of that District, dated the 4th 
December 1866. 


Kadernath Dutt and others (Defendants) 
Appellants, 


VETSUS 


Okhoy Koomar Bhuttacharjee and others 
(Plaintiffs) Respondents. 


Mr. R. V. Doyne and Baboos Unnoda 
FPershad Banerjee, Romesh 
Mitter, Hem Chunder Banerjee, 


Chunder 
and 


Chunder Madhub Ghose for Aeppellants. ` 


Mr. G. C. Paul and Buboos Onookool 
Chunder Mookerjee, Ashootosh Chatter- 
jee and Ashootosh Dhur for Respondents. 


The decision of the Privy Council in the case of. 
Sreeman Chunder Dey vs. Gopal Chunder Chucherbutty 
(7 Weekly Reporter, p. 10, P. C.) con sidered, 


Seton-Narr, J.—Trm facts out of which 
this appeal arises, are, clearly given in the, 
judgments of both the Courts. 


Purno Prasad Roy and others held a 
decree against Shushee Dhur Ghose, and, 
in execution of the same, a one anna share 
of a zemindaree was sold on the 2nd of 
August 1865, nnd purchased by Okhoy 
Koomar Bhuttacharjee, the plaintiff in this 
suit, for rupees 805. 


The same property was again sold on the 
llth of September following, also in exe- 
cution of another decree against the same 
debtor, and purchased for 5,000 rupees by 
the defendants in this suit, after the -plaint- 
iff, the first purchaser, had intervened 
without success. 


The plaintiff, dating his cause of action 
from the 9th of December 1865, when his 
prayer to set aside the second sale was not 
entertained, has now sued to set aside tlic 
sale and to establish his prior purchase. 


A variety of issues were drawn up 
which if is not necessary to specify, and 
the Principal Sudder Ameen, going fully 
into the ense and getting over certain’ issues 
of bar and limitation in the plaintiffs 
favour, directed his attention to what he 
termed the simple issue in the case, viz., 
whether the plaintiff had made the purchase 
with his own money and for his own bene- 
fit, or whether the whole transaction was 
based on fraud and collusion. 

On the whole facts and probabilities, the 
Principal Sudder Ameen recorded what, 
taking this issue as the correct issue in the 


case, appears to us avery clear judgment, to 


the effect, that the whole of the transaction 
on which the plaintiff relied, and to which 
the ostensible deeree-holder, the judgment- 
debtor, and the plaintiff were parties, was 
hased on fraud and collusion, and that the 
judgment-debtor was in possession of the 
property, both before and -after the sale 
contended for by the plaintiff, while the 
defendant had in reality subsequently pur- 
chased the right, title, and interest’ of the 
debtor, 


On appeal, the Judge reversed this deci- 
sion, on the ground that though the plaintiff's 
version of affairs was unsatisfactory, and 
though it was extremely probable that the 
transaction was benamee, there was no evi- 


' 1868.] Ciril 





fence of fraud, and no evidence that the 
property was the property of the debtor, 
Shushee Dhur, at the time of the defend- 
ant?s purchase on the lith of September 
1865. 


In special appeal, two main points are 
urged by Mr. Doyne :— 

1. That the suit will not lie, as the 
plaint discloses no cause of action. 


2. That the Judge has lost sight of the 
real point at issue between the parties, and 
has gone off on the question of fraud, with- 
out finding whether the purehase was 
actually made for the plaintiff, or without 
saying who, in fact, was the purchaser at 
the first sale in August, 


In regard to the first point urged by Mr. 
Doyne, I have to observe that if was never 
put forward in either of the Courts below, 
as it certainly might have been. Issues 
in bar and limitation were urged before the 
Principal Sudder Ameen and were dropved 
before the Judge, but no plea in bar of the 
_plnint as disclosing no eause of action was 
taken up ; and even if we could allow sneh 
n plea to be now taken as that the suit will 
not lie at all, we should be disposed to 
nnswer it by saying that though the plaintiff 
was wrong in saying, in his plaint, that he 
brought his suit under Section 209 of Act 
VIII of 1859, he ought certainly to he per- 
mitted to sue under either of Sections 246 or 
247. 

His objections to the sale were not enter- 
tained, but he would be at liberty to bring 
his suit within one year to establish his 
right and to set aside the sale under one of 
those Sectious last named. 


Overruling the first objection, therefore, 
we come to the second main point, and here 
Iam of opinion that the decision of the 
Judge is so wrong in law that it cannot be 
permitted to stand. 


The Judge, after going through the very 
cogent arguments on which the Principal 
Sudder Ameen based his decision in the 
defendant’s favour, does not refute any one 
of them, nor, as we read Jus decision, does 
he take a materially different view of the 
weigh€ of the evidence. He begins hy 
saying that “all the circumstances noted 
“(i e. by the Lower Court) are consonant 
“with an hypothesis that the judgment- 
“ debtor’s uncle, Bungshee Dhur, purchased 
“ihe estate in the name of the plaigtiff, 
‘ond if it was so, no great inference of 
“fraud ean be drawn from fhem.” , The 
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Judge then goes on to say that moré collu- 
sion does not establish fraud ; that it would 
have to be shown that the original decree 
was obtained collusively, which had not 
been attempted ; and that there was nothing 
from, which a legal inference of fraud could 
be drawn. The Judge admits that the 
plaintiff's account is unsatisfactory, and Mat 
it might justify the Gourt in finding that 
his name had been used by some one else, 
and that he was not the real purchaser. He 
also says that it appears probable on the 
evidence “that the plaintiff was put for- 
“ward to purchase, nnd his name was nsed 
“ by some one else.” Iis says that a eer- 
fain portion of the record goes to proves 
that Bungshee Dhur, or some of the family, 


purchased, but it does not establish that for * 


which the defendants contend, viz. that the 
judgment-debtor was the real purchaser. 
Here obviously the Judge throws the onus 
on the defendants, as he again does ina 
subsequent part of his judgment, in discus- 
sing the connection between Buneshee Dhur 
and the debtor, and the question of pay- 
ment of rents of the ryots. 


The Judge also appears to me to have 
wrongly applied the 
case” Jately decided by 
the Privy Council, 
Sreeman Chunder Dey 
versus Gopal Chunder Chuckerbutty, to the 
case before him. 


* Weekly Reporter, 
Volume VII, page 10 
Privy Council Rulings. 


The facts in that case were different. It 
was not exactly a case between two rival 
purchasers at sales. It was a case in which 
a plaintiff sued as the assignee of a judgment- 
creditor, and he wished to have it declared 
that the defendant’s purchase at a sale in 
execution of a previous judgment was bad. 
There he came forward to prove that the 
talook which he had purchased as assignee, 
was notaffected by the subsequent transfer, 
and that it was still the property of the 
judgment-debtor, and not that of the subse- 
quent purchaser. To apply the principles 
in that case, as decided by their Lordships, 
to the casé befere us, we should require 
strict proof of his allegations from the plaint- 
iff, respondent, and should not put the onus 
on the defendant, which is what the Judge 
has done. In fact, the principles of their 
Lordships, if applicable to the case before 
us, ought to have led the Judge on his own 
showing of facts to an opposite conclusion 
to that at which he Las arrived. 


On the whole case, I am of opinion that 
the Pudge has put the onus far too heavily 
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on the defendants ; that he has had his atten- 
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late Court to go into any question of fraud 


tion diverted from the main issue; that he | er collusion on the part of the holder of the 
has not required from the plaintiff strict ; decree under which the plaintiff purchased : 


proof of his Allegations; that he has mis- 
applied the decision of the Privy Council ; 
that he has not found what he ought to 


have found before the plaintiff conld be | 


enTttied to a decree ; and that, on the Judge’s 
own showing, the plaintif sheuld be put out 
of Court. i 


The plaintiff, coming in to reverse a sale 
inregard to which his objections had not 


been entertained, is bound to prove his title | 


and his purchase, and cannot be allowed to 
derive any benefit from inferences of a 
*benamee purchase, which was not the case 
disclosed in the plaint. 


The Judge does not really displace tne 
finding of the Principal Sudder Ameen, to 
the effect that, nt the time of the second sale, 
the property was still that of the judgment- 
debtor. Iam of opinion that, in a ense like 
this, where the facts have been fully gone 
into in both Courts, where there has been no 
defective enquiry at all, and where the deci- 
sion of the Lower Appellate Court is mani- 
festly erroneous in law, it would be wrong 
and unnecessary fo remand the ense for any 
fresh‘decision, or to put the parties to fur- 
ther expense. 


The conclusion which the Judge has form- 
ed being, ôn'his showing, erroneous in law, 
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for, without any fraud or collusion on his 
part, it might well he that the sale did not 
transfer the ownership from the judgment- 
debtor, 


But the error which seems tome of most 
importance, nud which, [ think, vitiates the 
judgement of the Lower Court is this, that 
the Judge apparently considered himself 
bound by the decision of the Privy Conncil 
in the case of Sreeman Chunder Dey, ver- 
sus Gopal Chunder Chuekerbutty (VII 
Weekly Reporter, page 10, Privy Council), 
to hold that the facts did not amount to 
legal proof of that which the defendants had 
to prove. I think he was wrong in this, 
and that there is nothing in their Lordsl.ips’ 
judgment which leads to the conclusion that 
the proof for the defence is insufficient, 


Sreeman Chunder’s case has doubtless 
some points in whieh it resembles this case, 
But the position of the parties, and the facts, 
ure very diff-rent.—so different, indeed, that 
the decision in the one ense does not neces- 
sarily lead to a similar decision in the other, 


In Sreeman Chunder’s case the plaintiff 
was not the purehaser at the first sale, but 
the assignee of another judgment, and he 
sued for a declaration that the purchase. of 
a certain talook ata sale in execution of a 


and there being no findiug that the plaintiff decree did not effect a transfer of the owner- 


has himself purchased the property and made | ship of the property. Of course the plaint- 
out his own title, we ought at orce to reverse | iff had throughout to muintain the affirmative, 


of the Principal Sudder Ameen with all 
costs. 


i 


Maepherson, J.—Whatever force there | 


might have been, if the point had been raised 
at the proper time, in Mr. Doyne’s contention 
that the suit will not lie ns seeking a merely 
declaratory decree, I think the objection enn- 
not now be taken, as it never was taken 
until the ease was before us in special 
appeal, after having been tried and decided 
by both of the Lower Cousts upon that which 
is the real issue between the parties. 


T agree with the Judge below in the 
opinion, that the only true issue in the ease 
was that which was raised by the Principal 
Sudder Ameen, whether, namely, the pur- 
chase at the first sale was really made by or 
on behalf of the judgment-debtor himself, 
so that the right of ownership never Was 
transferred from the judement-debtcr to the 
plaintiff. It was wrong in the Lower Appel- 


t 
L] 
1 


| 
| 


* the decision of the Judge and restore that | that tha talook remained the property of 


the Judgment-debtors, and never became the 
property of the defendant. 


Tn the present case, the plaintiff having 
been deolared the purchaser at the first 
sale, aud being, as he alleges, in posses- 
sion, snes substantially for a declaration 
that the subsequent purchase by the defend- 
ants is worthless and passed nothing to 
them, as the ownership of the property 
had previously been transferred to the 
plaintif Here the onwve is in the first 
instance on the plaintiff, who must prove 
that the right of ownership is in him,—which 


| he has no difficulty in doing, by proving his 
' purchase and possession in the ordinary way. 


{ 


The plaintiff having proved this prima facie 
title, it lay on the defendants to rebut it 
and show that the ownership was not trans- 
ferred to the plaintiff. This, it appears to 
me, gn the Judges own statement of the 
facts proved, the defendants did very suffi- 
ciently ; certainly they did so fo such an 


* 
» 
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ge a ee male eee PEE E E a a 
, extent as to make it uecessary for the plaint- The 3lət ‘January 1368. 

if to prove distinctly that the ownership « 

Was really transferred io him so as to make | Present: + 


it pass entirely from the judemeut-debtor. 


The facts found in Sreeman Chunder’s The Uon’ble G. Loch and C. Hobhouse, 
case do not prove that tbe property never | Judges. 
passed from the judgment debtor at all, iu 
the same degree that the facts found in the 
present case lead to that conelusion. The 
evidence in that case was wenak in the ex- 
treme as compared with the evidence in this, 
And it is an entire misapprehension to sup- 
pose that because the Privy Council held the 
evidence before them there was insufficient, 
their Lordships Inid down, or meant to lay 
down, 28 arule, that evidence so cogent as that 


Execution cases , Adjournment of 
sale at the request of debtor—Con- 
tinuance of attachment. 


Case No. 185 of 1867, 


urit inte HOR ae —— eit a 


Miscellaneous Appeal from an order pass-s 
ed by the Principal Sudder Ameen of 
® 


found by the Judge in this case would. also l 
be insufficient. The Privy Council decided Pirhoot, dated the 18th February 1867. 


the case before them upon the special facts 
ofthat case (which were in many respects | 
very peculiar), and it would be most danger- 
ous to hold that observations made by their 
Lordships with reference to those special 
facts, are to be read as general rules appli- 
cable to a wholly different state of facts. 


It appears to me that the view which the 
Judge has taken of their Lordships’ judg- 


l 

ment is erroneous, and that the error : Messrs. R. E. Twidale and C. Gregory 
| 
| 





Chumun Lall Chowdhry and others (Decree- 
holders) Appellants, 


VETSUS 


Domun Lall and* others (Judgment-debtors) 
Respondents. 


vades his whole decision, and is in truth the fie Apel 

basis of it. The judgment of the Court of SE y 
first instance is clear and good. The Judge 
does not differ substantially from the 
Principal Sudder Ameen as to what are the 
facts proved; but he differs in this, that he 
thinks these facts do not amount to legal 
proof that the property never passed, under 
the first, sale, from the judgment-debtor, 


* I think that the judgment of the Princi- 
pal Sudder Ameen was right, and that the 
Judge has given no good reason for revers- 
ing that judgment, and that the grounds 
upon which the Judge has reversed it are 
wrong in law. 


No one for Respondents. 


Execution cases in which a sale or other proceedings 
are stayed for a fixed period at the request of the debtor, 
aud with the consent of the deeree-holder, should not be 
struck off till that period has expired; and if struck off 
for the convenience of the Court by an order which pru- 

; vides for the continuance of the attachment, sale may 
follow within the said periud without a fresh attach- 
ment. 


Loch, J.—In this case, the special appel- 
lant, who is the decree-holder, attached the 
property of his judgment- debtor, and adver- 
tised it for sale. At the request of the 
debtor, who sought to make arrangements 
for the payment of his debt by a private sale 
of the property, the decree-holder consented 
to an adjournment of the auction-sale for a 
month, the attachment of the property hold- 
ing good. Qn the application of the parties, 
the Court adjourned the sale, and struck off 
the execution case from the file, directing, 
however, that the attachment should held 
good according to the terms of the arrange- 
ment entered into between the parties. ‘As 
the debtor failed to make good the money 
due, the decree-holder again applied fay exe- 
cution ; but the Judge held that, as the case 
had been struck off the file, the whole of the 





For the reasons [ have expressed, I think | 
there has been a substantial error in the 
trial of the case in the Lower Apple 
Court, which has produced error in the 
decision of the case upon the merits ; and, 
therefore, that the judgment of the Lower 
Appellate Court ought to be set aside, and | 
that the judgment of the Principal Sudder 
Ameen ought to be affirmed. 


e 
- The respondent will pay all the costs, both 
here and in the Courts below. í 


e void. 
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previous acts done in execution had become 
inoperative; that the attachment had been 
removed, and consequently the decree-holder 
has to commence the process of execution 
de novo against the property of his debtor. 
The consequences to the decree-holder may 
bewery serious: for, as soon as the attach- 
metit ig removed, the debtor may dispose of 
his property to a third person, or, as priority 
of attachment gives the creditor making the 
first attachment a right to recover the 
whole amount of his debt from the proceeds 
of sale before any payment is made to other 
creditors, is becomes a matter of consider- 

‘able importance to the creditor that his 
attachment should not be declared null and 

When an execution case is struck off 
for default, as happened in the cases quoted 

to us, we think that the whole of the pro- 
ceedings taken in execution do determine 

nnd become of no avail to the creditor, and 
that, in taking out further execution, he 
must commence his proceedings from the 
beginning. But when, asin the present case, 
the creditor, at the instance and for the 
benefit of the debtor, agrees to adjourn the 
sale of the debtor’s property for a certain pe- 
riod to enable the debtor to meet his liabilities, 
on condition that the attachment of the pro- 
perty is to hold good, and the Court, merely 
with the view of keeping its files clear, strikes 
off the case, providing in its order for the con- 
tinuance of the attachment of the property, 
it would be very unjust to the creditor, when 
he next applied for execution, to tell “him 
that all the steps he had previously taken 
were null and void, and that no proclama- 
tion of sale could take place without a fresh 
attachment; that the effect of striking off the 
case, Which was done not because the decree- 
holder was not diligent, but for the conveni- 
énee of the Court, that its files of execution 
eases might be kept clear, was to render 
nugatory every thing the creditor had 
hitherto done, and to set aside the agreement 
with his debtor upon the strength of which 
alone he had consented to the adjournment 
of sale. We think that execution cases, in 
which a sale or other proceedings are stayed 
for a fixed period at the request the 
debtor, and with the consent of the decree- 
holder, should not be struck off till the periods 
mentioned therein have expired. And in 
the present case, looking to the erder of the 

Court passed when it struck off the execution 
case, which distinctly provided for the conti- 
nuance of the attachment, we think that? the 
attachment is still good aud valid ; and, under 
this view of the case, we reverse the * order 
of the Judge with costs in both Courts. 
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Rulings, [VoL IX. 
The Ist February 1568, a 
Present: i 


The How’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 


Corjtract—Municipal Work—Amend- 
mont of plaint—Small Cause Coutrs. 


Reference to the High Court by the Officiat- 
ing Judge of the Court of Small Causes 


at Kishnaghur, dated the 30th July 


1867. 


Mohendronath Mookerjee, Overseer, 
Defendant. 


Plaintif sued one M. M., overseer of or for the 
Municipal office, for the recovery of money due on a, 
contract under which plaintiff had done certain work 
defendant contracting for the Municipality, and for the’ 
performance of work known by plaintif to be Municipal 
work. 

The Municipality having ignored the contract, it was 
held that the contract being a quasè contract, defendant 
could not be held personally liable in the present ac- 
tion of contract. 

Plaintiff could not be allowed to amend his plaint so a3 
to make defendant liable in tort for misrepresentation 
of -his authority. . 


Case.—Tuis is an application by the 
plaintiff for a new trial. Whether the rule 
shall be discharged or made absoluto must 
depend upon the opinion of the High Court 
on the points hereinafter submitted for 


decision. 

The facts aro as follows :—The plaintiff 
sued one “ Mohendro Nath Mookhopadhya, 
Overseer of or for the Municipal Office” 
(Sie in plaint) for the recovery of rupees 
515-9-4, due on a contract, dated the th 
Choit 1273, under which plaintiff had done 
a quantity of earth-work at 4 rupees per 
1,000 cubic feet. At the trial, the contract 
appeared to be a ‘verbal one; at least 
neither plaintiff nor defendant made any 
allusion to a writing. Ou the motion for a 
new trial, if appeared that there was & 
written agreement, nud this agreement has 
been now produced by the defendant under 
summons, pursuant to the provisions of Sec- 
tions 40 and 153 Act VIIL of 1859. This 
doctiment was unstamped, but the plaintiff, 

e 


1868. ] Civil 


i” 


THE WEEKLY REPORTER., 


207 


Rulings. 





avlo required its production, paid the neces- 
sary penaliy in order to render it admissible 
in evidence , (Section 180). This contract* 


eee ae A 
Law, I think that the question must be 
auswered in the negative. “It would 
seem,” snys Mr. Lush, referrigg to the ense 


professed to be made between the plaintiff | of Dowuman versus Williams, 7 Q. Bi, 103, 


and “ Mohendro Nath Mokhopadhya, Over- 
seer.” "The plaintiff, in his deposition, ad- 
mitted that he knew Mohendro Nath to be 
the paid servant of the Municipality ; that 
he was well aware that the work done by 


“that if the agreement imports to be made 
by the principal, and is such that it cannot 
be construed as the personal contract of be 
agent, the agent cannot be sued thereon, 
though he sigas it without authority, and 


him was work for the Manicipality : that he his want of authority is unknown to the 


believed he was to be paid out’ of Municipal 
funds; that Mohendro Nath was not a 
Ticeadar or person engaging with the 
Municipality to do the work by the job or 
by contract, who might thus let it out by 
sub-contract to a sub-ticcadar or sub-con- 
tractor. Having regard to these admissions, 
and to the defendant being unamed as 
“ Overseer” on the face of the contract, I 
found as a fact that the defendant (as he 
himself deposed on solemn affirmation) had 
contracted as au agent, and not as a prin- 
cipal; and that at the time the contract 
was made, the intenéion of the parties wis 
that the Municipality should be linble. (See 
Brooiwn’s Common Law, pages 532 and 541, 
last edition; and Smith’s leading cases, 
Volume II, page 326). Thare was no 
evidence to show that the defendant had 
pledged his personal credit. All the cirecum- 
stances of the case contradicted the sup- 
position, and whether with or without author- 
ity, he clearly contracted for the Munici- 
pality, and for the performance of work well 
known by the plaintiff to be Municipal 
work. 


Such being my finding of fact, the first 
question I have to propose for the decision 
‘of the High Court is as follows :—* Cnn the 
defendant Mohendro Nath Mookhopadliyn 
be made personally linble in the present 
action, heing an action brought on n con- 
tract’? ‘If the case were to be decided in 
accordauce with the principles of English 


* To The Most Exalted Sreejoot, Babno Mohendronath 
Movkhopadhya, Overseer. 


The instrument of contract is executed by Sree Modhoo 
. Sondan Dey to the effect following:—As the Unnujona 
khal, or canal, in Kishennugger, has to be dug, I will do 
the work by digging earth, and removing it within (290) 
two hundred feet, at the rate of four rupees per (1,000) 
one thoifsand cubit feet, being the rate at which it was 
dug last year. 1 will do the work at the rate, and on the 
terms aforesaid, leaving off (100) one hundred feet towards 
the north, extending from the commencement to the 
Kawarpara “ Bunder.” I will finish the worl within 
one month. Should I fail, I will pay fine at (2) two 
rupees a day. Iwill draw money by degrees. When- 
ever [ take any money, I will take it on giving a &ccipt 
for it, and will never take any without receipt. To 
this purport I execute and deliver this instrument of 
contract —Dated the 27th Falgoon 1273, ° 
ka 


erene. 


party with whom he treats. The only 
remedy against him is an action for the 
fraudulent misrepresentation.”? (Stephen 
Lnsh’s Common Law Practice, 2nd edition, 
pnga 63). Now, in the present case, the 
defendant is called “Overseer.” On the 
face of the contract, and even if the word , 
“ Overseer” be held to be merely descrip- 
tive, it would yet, looking to plaintifl’s 
knowledge of the facts, be impossible to con- 
struo the agreement as the personal agree- 
ment of the defendant. 


The question how far, and when, an agent 
ean be made liable in an action of contract, 
is discussed in the following authorities :— 
Chitty on Contracts, 7th edition, puges 207 
to 210; Smith's Mercantile Law, page 163, 
&e; Broom’s Common Law, 3rd edition, 
page 542; Srephen Lush’s Common Law 
Practice, page 55 ; Smith’s leading cases, Sih 
edition, Volume H, pages 322, 327, 328, 337, 
338. IfI might venture to condense these 
authorities, tho cases might resolve them- 
selves into the following :— 


lst——-Where an agent contracts person- 
ally, or pledges his own credit, : 


2rd. Where the agent makes a frauda- 
lent representation of his authority, with 
intent to deceive. 


3rd.—Where he has no authority, and 
knows if, but nevertheless makes the con- 
tract as hnving such authority, 

dih. Where, having in fuct no authority, 
he dona fide believes he has such author- 
ity. 

Now, my finding on the facts excludes the 
application’ of the first case. In cases II, 
HT, and LV, Mr. Smith shows that the agent 
cannot be sued on the contract, unless it be 
shown that he is himself the priueipal, whieh 
is not the case in the present instance. “ An 
action, however, on an tmplied contract,” says 
he, Volume II, page 328, “for the existence 
of the authority ench professed.to have, 
waquld appear to include all three classes.” 
See to the same effect Chitty on Contracts, 
page 210, and the cases cited in the note 
(per Jervis, 0. J. &e.)} 


D 
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ion fhe present ense, it was sought to |of the provisions contained in the Code of 
: i on the motion for a new trial, that} Civil Procedure. Before that Code became 
efendant had made a contract which the jlaw, it was laid down as follows by the 
anes ignored, and, as I take it, that | Privy Council in the case* af Honooman 
lea ore i was liable under some one of e dices Giaat Pershad Pandy ver- 
1¢ latter three cases put above, It is clear Appeals, Vol. Vi, page 41l. sus Mussamat Baba- 
that if the present action is to go on in its nee Mauraj Koon- 
present shane, after my finding already men- | wari, “It is of the utmost importance to 
finned the defendante must be made liable | the right administration of justice in these 
on an implied contract. Now, I think, | Courts that it should be constantly borne 
looking to the meaning of an “implied con- |in mind ty them that, by their very consti- 
tract,” as defined in the inte important de-| tution, they are to decide according to 
ii Dietai eas on a vefer- equity and good conscience ; that the sub- 
and another, vs. Modhoo €e from this Court, | stance and merits of the case are to be kept 
Ponda Vai ey in the case noted in | constantly in view; that the substance, and 
Reportar diyil Rulings, the margin, it can-! not the mere literal wording of the issues, 
_ page 383. not be said that the | is to be regarded; and that if, by inadvert- 
implied contract in | ence or other cause, the recorded issues do 
the present instance is anything bata guasi| not enable the Court to try the whole case 
contract. There was no convention: and ' on the merits, an opportunity should be 
the liability isa liability created by law ae afforded by amendment, and, if need be, by 
natural equity, acearding to which it 18 | adjournment, for the decisiou of the real 
a ny a falsely n earelessly hold- points in dispute.” 
iug forth an authorit i sor i 
A y which he did noti Inpa recent decision of the High Court 
possess, should be liable for the conse- bated fe ihe Antoi 
quences of his fraud or carelessness. “Thej „No. 1558 of 1868, Go- 1 ans of ae a 
word ‘contract’ used in Section 6 of the | Pio ee ae j 
Small C: Court Act” said the Chief others, appellants versus ment under the pro- 
SMAL Gnuse ul ct, sud the Untef, Madhub Pershad Pundit visions of the Code 
Justice in the above decision, “refers to! Surburakar, & others 10th roi 
true contracts, whether ex ress or implied.” ; September 1866, ee se na at 
h : Sy ae p p * ! Weekly Reporter, Civil underwent consider- 
The implied contract in the present case is; Rulings, p. 211. - : m 
3 ; able discussion, The 
not such a true contract, but is a guasi con- . : 
tract, and I am of opinion that the defend ee ee 
: l ab the -i| decision :—‘ The Judge, on the representa- 


ant cannot be made liable i y i ae 
e liable in the present) tion of the plaintiff, cannot alter the nature 





action of contract, : ; i 
uf of the suit or change the cause of action. 

® ; š li nower {of e ont Xi 
If the High Court support my finding on į This power ( oe ndment) extends by 
means of a vied voce examination to the 


the above point, the next question ] have to ee : 
submit is—“ Can the plaint be amended so elucidation of what is ambignous in the 
ns to manke the defendant linble in tort for See A panes yo Ae 
a misrepresentation of his authority ?” That eee i wusi : pen ena ane 
the defendant (supposing: the facts proved) che supp ying what 1B tee Nes ee ee 
would be liable in this form, there is no to the conversion of a suit of one character 
donbt. (See Broom’s Comitan Law, page into anotber inconsistent with, and that 
. * ? m $ ; 2 ; ~ 
510; Smith’s leading cases, II, page 322 ; may be opposed to it ; and the issues, we ap 
Roscoe’s Nise Prius,.page 607 ; and Addison prehend, must be founded on the claim as 
on Torts, p. p. 751, 770 wad 771); and this | ee ee not bees 
would, 1 think, be an action for damages tri- doled EAS ease cata i BO BOG ur eae 
allo in dis Court: period may prefer ta consider as his cause 
of action, but which is altogether at vari- 


The tendency of modern legislation hns ance with the relief prayed for in the plaint.” 


bren to enable Courts to amend the record; Thereare no regular issues framed in, Small 
so as to try the substantial question at issue ; Cause Court cases; but the points for de- 
between the parties in every instance where | cision are similar to issues, though not regu- 
such an amendment is consistent with the ! larly recorded as such : and the spirit of the 
claim put forth, or the remedy sought. The | above decision should, I think, apply. The 
Small Canse Court Act contains no special | plaintiff (though the plaint was in some 
provisions on the subject of amendment, bat, measure obscure) sued for money due under 
there can he little doubt that the procedure ; the contract by the defendant as the obligor 


of these Courts should conform to the spirit, of th&t contract, Nothing is said about the 
+ 
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defendant having contracted as an agent The lst February 1868. 
beyond the scope of his authority, or without 
any authority at all, and E eee aa Present: 

ble for misrepresentation. Itis clear that j 
the plaintiff aea his proper ground of ; The Hon'ble Sir Barnes Peacock, Kt., Chief 
relief, and that he only became aware of such Justice, and the Hon’ble H, V., Bayley, 
proper ground after the case had received Judge. ms 
cousiderable discussion in Court and had 

been at first dismissed because he sought to Limitation—Balance and advances on 
make personally liable an individual who account of Indigo—Clause 9 Section 
had contracted as au agent for a knowo' 4 Act xay.igso. 

principal, without eee ar T which, ° 

would create such personal liability. ‘There | l ; 

is clearly a wide distinction A suing | me eranee fo the High Court by the Officiat- 
the defendant as personally liable on the ing Judge of the Court of Small Causes 


tiers 


contract as a contracting party, and suing him i at Kishnaghur, dated the Gth September ` 
. for ‘damages for a misrepresentation, deceit, ' 1867 

ar fraud. The issues and the evidence would | 

be very different in the two cases. Mr. H. D. Tripp, Manager for the Bengal 


In Stephen Lush’s Common Law Prac- Indigo Company, Plaintiff, 


tice, page 309, it is remarked, — “The 
distinction which hus been drawn is between 
the introduction of a new eause of action, und 


such an amend nent of the way of advancing 
the claim, as while it furthers the purposes ' An action for a balance on an Indigo account, compris- 


of justice, lenves the demand essentially the ing a balance found at close of 1859 and advances 
same.” Ihave carefully rend through the made in 1860, was held to be governed by the limita- 
eases on amendment quoted in this work. tion of three years: frst, as regards the balance, for defend- 
I bave also rend Mr. Taylor’s able remarks ants presence and assent at the time of adjustment im- 
on the subject, nud the instances given by plied a contract to which Clause 9 Section 1 Act XIV. 
him in which amendment has been allowed. 1859 would apply; and secondly, in respect to thead- 
(Taylor on Evidence, Volume I, pages 208  yances, which were on accouat of goods to be supplied, 
10 280). I have, moreover, consulted the where the same limitation would run from the time 


authorities in the margin, and, as faras I Chen the goods ought to have been delivered. 
can judge by analogy, 


peoe a tien I think that pleinniff  Case.—Taxs is an action on the part of 


pages 163-165; Pollock ought not in the pre- the Bengal Indigo Company against defend- 
and Nicols County gent ingtance to beal- ant for balance of an Indigo account. 


VETSUS 


Kubeer Mundul, Defendant. 


e a i oe 


ne Pie. Dani Pree: lowed to amend his ‘The account is as follows :— 

tice and Evidencein tha plaint, Hehas sought to Rs. As. P. 

eae Courts, pages make the defendant lia- ; December 1859, account stated ., 31 10 6 
<5 ble in contract, proba-: ,, Advance forcultivation in 1860.12 0 0 

bly at first bond fide believing that he could | ,, Advance for weeding . 1 00 

do so, and mistaking his remedy ; and sub- Date uncertain, advance forseed.. 1 6 0 

sequently, when he discovered the mistake, | 

endeavouring to color the transaction so as Deduct ` Total .. 46 06 

to show that he meant to contract with the Value of Indigo supplied by defend- 

defendant, nnd not with the Municipality. i aut in 1860 a ae .. 2 00 





Having failed in proving this case, L do not 
think he can now ask to set up a case of 
misreprésentation and deceit, and recover on | 





Total .. 44 O6 





a ground of relief entirely different, The plaint * * * states that the claim 
is for thee balance of 1860. Defendant 
Judgment of the High Court. sowed some Indigo in that yenar, and got 


l Ss „| credit for 2 rupees, as shown above. The 
Peacock, C. J.—We are of opinion that plaint was filed on the I8th June 1864; 


the Judge’s view is correct as to both | i¢ was decreed ex-parte, but on plaintif pro- 
points, ; ceeding to take out execution, it was rein- 


e - 
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stated on the file. Defendant now plends | when the goods onght to have been deliver- 
limifation, and the question submitted to the|ed. In the present ease, as the ndvances - 
High Court is, what period of limitation is| were for Indigo enltivation in, 1860. the 
applicable to the ense? Itis clearly not | Indigo should have been delivered in that 
governed by Section 8 of Act XIV of 1859;| year. I think, therefore, that defendant’s 
it must come either under Clause 9 or Clause | claim to these items is also barred by limita- 
1@of Section 1. Iam in doubt as to which | tion, the plaint not having been filed till 
Clause applies, as there are rulings on the, 1864, j 
subject which have ‘been quoted by both i - 

parties in support of their a lowe. Judgment of the High Court. 


Defendant relies on the case of J. Doyle{ Peacock, C. J.—We are of opinion that this 
versus Khooseeal Khan, Sutherland’s Small! is a suit for money lent, or upon contract, and 
Cause Court References, 121, a case very that three years from thetime when the cause 
similar to the present one, This ruling is of action accrued is the limitation. Under 

„quoted and approved in J. Doyle versus; these circumstances, the Judge’s opinion, as 
- . Alum Biswas, 4 Weekly Reporter, page 1, | stated above, is correct. 
s Small Cause Court References. 





-- On the other hand, in the case reported in 


Sutherland’s Small Cause Court References, The Ist February 1868. 

page 145, Doyle versus doo Gazee, it 

appears to have been the opinion of the High Present: 

Court that a case like the present one would 

be governed by Clause 16. The Hon’ble Sir Barnes Peacock, Kt, Chief a 
Iam myself of opinion that the weight of | Justice, and the Hon’ble H. V. Bayley, ue 

authority isin favor of a three, and not a six, $ tanao 

years limitation, as far as the first item, rupees | Judge. aa ae 


31-10-6, comprising the account stated, is . ae 

concerned. Defendant is proved to have | Jurisdiction—Omisaton to certify pay- 

been present and assenting to the balance} ments made on a decree—Damages. 

struck. A contract to pay the money may, tn 

therefore, be implied ( EE a Gain Reference to the High Court by the Officiat- 

tracts, page 27), and this implied contract is ing Judge of the Court of Small Causes 

governed by Clause 9 Section 1 of the Limit-| 4, Kishnaghur, dated the 5th September 

ation Act. The three years limitation therein 
e laid down of course runs from the date of 1867. ! 

the adjustment, viz., December 1859, 5c, vs 

The other items for which the suit is Bhagoban Tentes, Plaintif, 

brought are advances made, with one excep- 

tion, the advance for seed, which was made 

subsequently to the statement of account (but Gobind Chunder Roy, Defendant. 

the date of which is not certain), on the same 

day that the account was stated. They were} Ina suit to recover money paid from time to time 


for cultivation in 1860. Defendant did cul- | to defendant, a decree-hoider, who entered the payments 
: : : ae o _| in a hath-chittah which he made over to plaintiff, pro- 
tivate something for that year, for hẹ got | mising to enter them on the back of the decree; but 


credit for rupees 2 worth Indigo delivered | subsequently, ignoring the payments, executed the 
in 1860. He did not cultivate after 1860. | decree in full; 

Plaintiff does not sue for damages on account | Hern that a suit will lie in the Small Causo Court 
of defendant not sowing subsequently to hae ipa anan erat EIER ees 
1860. His suit is for balance of accounts. | ments made by plaintiff, 7 0 779 VOnrt tie pay 
What limitation is applicable to those items ? 

There is a case reported, Boiddonath Shah Case. PLAINTIFF suos defendant fôr rupees 
versus Lulunnissa Bibee, VIL Weekly Re- | 238-5-6 alleged to have been paid by him in 
porter, page 164, which seems*exactly iu | part satisfaction of a decree of this Court ob- 
point. The High Court there held that when | tained. against him by defendant. I find as a 
money was advanced in payment of goods | fact that the sum which forms the subject of 
(partly crops) to be subsequently supplied, actton, was actually paid to defendant in se- 
Clause 9 of Section 1 was applicable, aud | veral small payments, made from time to 
that limitation should run from the time/ time and entered by defeudant in a Aath- 

“ 


VETSUS 


‘ 
t 
t 


1868, ] Ciril TAE WEEKLY REPORTER. Rulings. 211 











et ern een d e ome ee d A 





eens Oe = — m A ——— -———— r 


chittah, which he made over to plaintiff, pro- certified to, the Court by the deeres- 
mising to take tho decree out of Conrt, | holder. 

where it was being executed, and enter the e ; 

amount paid on the back of it, Defendant | „ Te ease No. 317 of 1866 (29th September) 


subsequently ignored the payments so made, Sajan Mundal os tit Uzir Mundal, ae 
aud proceeded to execute the decree for the reference from the Aleherpore Small Causo 
full amount specified in it. Tho question Court, plaintiff had sued to recover thy 
which is submitted for the decision of the | Yelo of paddy mado over to the decra- 
High Court is, whether plaintiffs claim ts | holder in satisfaction ef his decree, (the 
barred by Section 206 of Act VIII of 1859 adjustment not having been certified to tha 


: k \ y 
and Section 11 of Act XXIII of 1861. ourt), the cost of exi cution of the decrey 
and interest, &e. Plaintit was prepared to 


There are several rulings of the High prove that the decree-holder ‘plainti: in 
Court on the subject. In the case of | the original suit) had made an express con- 
Jumeer Muadul versus Brojonath Chucker- | tract that he would certify the payment ot 
betty, Sutherland’s Small Cause Court the paddy to the Court, but there was no 
R ferences, page 73, which was a aiita legation of any express contract in tho 
b ought for the value of goods delivered ton; plaint. It was held by the High Court 
d :cree- -holder in satisfaction of his decree, | that plaintiff was entitled to sne defendant 
t'ie High Court held, that in s sait brought, for damages for breach of his contract to 
fir damages for breach of an adjustment or | certify, or for fraudulently omitting to 
a eenen @hich was made out of Court, and | certify, in consequence of whieh, on an 
ehnsequently declared illegal by Section 206 | execution fraudulentiy issued against him, 
ef Act VIII of 1859, plaintiff could nob re-, his property was seized, This is the loss 
e ver, adding that, if such suits were euter- ' recorded ruling on the subject on a Small 
triined, the provisions of Section 11 of Act | Cause Court reference. 


2. XUT of 1861 would be nullified. : It would seem, ther elore, that the judg- 


Tn the case of Rajah Shutto Churn Ghosal, | meut-debtor can sue for damages sustained 
pige 118 of the sume work, it was held that a; ; by him in consequence of the deoree-holdex 

slit by a judgment-debtor to recover money ! either breaking an express contract to eer- 
pi tid by him, to be applied in satisfaction of a | tify, or fraudulently omitting to certify. Tha 
decree under Act X of 1859, but not so ap-' latter would seem to embrace nearly every 
pied by the decree-holder, would lie in the | case of nn adjustment out of Court, when 
ae Cause Coutt. Tere, however, the de- | the decree-holder does not ae payments 

eee had been obtnined under Acs X ‘of 1859, ito the Court; for it is certainly fraudulen: 
t| which the procedure laid down in Section’ to accept a payment, and subsequenily pro- 
2)6 of Act VIIL of 1859 and Section 11, of! ceed with the execution, iguor ing that pay- 
Act XXIII of 1861 is declared ineppli-, ment. 


i 
ones i In the present case, defendant (the decree- 

iIn Alumja Bochee versus Gooroo Churn | holder) made a memo: with his own hand 
Toy, Sutherland’s Small Cause Court Re-: ‘of the payments made by ‘plaintiff? (jude 
fe rences, page 126, the High Court, while ! ment-debtor) in satisinction of the deeree, 
hilding that plaintifs suit for money ! and verbally promised ihat he would take 
n) eged to have been paid in satisfaction of' the decree out of Court and enter the pay- 

n decree would not lie, remark, —““ It may |1 ments on the back of it. He A 
“be that a judgment-debtor might have a | ig enored those payments, and took our exe 
“ cause of action against a judement-credit- | cution for the full amount of the deerce, | 
“or, when in making such a paymentjam therefore of opiniun, according to tha 
thero was an express contract that the‘ last quoted ruling, thet plaintifs suit will 
i latter would certify the paymeut to the | lie in the Small "Caine Court, and L have 
& Court, aud the latter failed to act up to] given hima decree contingent on the upi- 
& that contract,” nion of the High Court, 





ah ANE He me 


In Bhya Bhoopnath Sahee versus Kanwan, Judgment of the High Court. 
VIL Weekly Reporter, page 134, Civil Rul- 
ings, it was held that, under Section 296 | Pedeock, C. J.—-We aro of opinion that 
of Act VIII, the Court could not recog-| the Judge is right, and that the suit will lie 
niso an adjustment uot made through, or | in the Small Cause Court. 
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ing fish, and that they have thus renderad 
themselves linble,.under the terms of the 
above ekrar, each of them for damages to the 
extent of rupees 50, the suit being Isid at 
rupees! 150, being the amount of damages 
demandable from the three defendants. The 
defendants deny the demand, and plead that 
a suit of this nature, being one for n penalty, 
cannot be maintained, and that the document 
upon which the plaintiff sues does not recite 
any consideration, without which no contract 
can be valid. 


The Ist February 1868. 
` Present: 


The Hon’ble Sir Barves Peacock, Kt, Chief 
Justice, and the Hon’ble H. V, Bayley, 
= Judge, 


Action on contract — Penalty — Da- 

mages. 

Reference to the High Court by the Judge 
of the Courts of Small Causes at 
Hooghly and Serampore, dated the 17th 
December 1867. 


Madhub Chunder Roy, Plaintiff, 


The, question, therefore, on which the 
decisian of the Court is solicited, is whether 
a suit of the nature described above can be 
maintained, and whether a contract ‘of the 
nature mentioned above is valid. 


It will appear from the agreement * * 
that the defendants bind themselves each 
of them to pay a penalty of rupees 40 
in tbe event of a breach of the terms 
thereof, and further stipulate that if any 
of the joint contractors infringe the con- 
ditions of the instrument, he shall be 
liable for the entire amount payable by 
-|them all, Were Ito confine my attention 

Tn a suit for (so-called) damages, on the ground that i to that part of theinstrument in which 
defendants, after executing an agreement, by which | the above stipulation occurs, and to go no 
they stipulated to sell fish every day in plaintiff's bazaar | further, it would be quite clear - that what 
and to pay a fee per diem, and bound themselves to pay | the plaintiff claims as damages is in renlity 
& damages” to a specified extent, in the event of their | & penal y, Bot one of the cardinal rules for 
leaving his bazaar and resorting to any other bazaar, had | COUStTUIng instruments is, that the whole 
left his for another bazaar, where they were vending | instrument must be read together, and if the 
fish ; rest of the instrument in question showed 

that the real intention of the parties was 

Hep that the suit could be maiutained, being an | that the defendants should pay a certain sum 
action upon a contract, in which there was nothing ille- 


agreed upon by mutual consent as the just 
gal; but that the sum stipuiated to be paid was merely ‘'nsmount of the damage which may be sus- 
a penalty. 


tained in consequence of a breach of the 
He xp also, that plaintiff was not entitled to recover, as contract, the Courts of J ustice would con 
damages, any thing beyond what he had actually sus- | Sider what is called a penalty in the instru- 
ment in the light of liquidated damages. 
But the whole instrument shows that the 
Case.—Tae plaintiff sues for what ‘he calls | sum which the defendants stipulate to pay 
damages, on the ground that the defendants | is in-reality a penalty or forfeiture inserted 
executed in his favor an ekrar (agreement), | to seaure the performance of certain acts, 
dated the 28th of October 1864, * * by |For, though the word ‘* damages”? occurs 
which they stipulated each of them to sell fish 1 in certain parts of the document, and at the 
in bis newly established bazaar at Chinsurah | conclusion thereof, what the parties intended 
regularly every day, and to pay n dhân (fee); was that the defendants should aftend the 
of two annas per diem, and bound themselves | new bazaar established by the plaintiff, and 
to pay each of them damages «to the extent | vend fish therein regularly every day from 


VETSUS 


Lukhee Jellanee and others, Defendants. 
No one for Plaintiff, 


Baboo Poorno Chunder Shome for 
` Defendants. 





tained, 


of rupees 60 in, the event of their leaving 
his bazaar and resorting to any other bazaar ; 
that inthe month of Assia 1273. S., 
defendants, Nos. 1, 2, and 8, left his new 
bazaar aforesaid, and went over to tle neigh- 
bourivg old bazaar where they are now vend- 


9 a. M. to9 Pp. M. ; and to secure the per- 
formance of these acts, the plaintiff has 


axacted from them a promise to pay.a cer- 


tain sum in the event of their omitting to 

do those acts, and not only that, but also a 

promise that, if any-of the joint contractors 
e 
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neg] .cted to do the acts aforesaid, each of 
them would be liable for the whole amount 
fixed as payable on breach of the contract. 


This is tlearily a case in which a penalty 
is sought to be recovered, and against such a 
penalty a Court of Equity will always 
- relieve; and, if a compensation can be made 
for non-performance of the acts, decree only 
such compensation, in lieu of the penalty 
even against the express stipulation of the 
defendants, proportionate to the damage 
actually sustained (Story, Sections 1814 and 
1320). In thecasa of Kemble versus Farrew 
(6 Bing., 141), the suit was for breach of an 
engagement by the defendant to perform, as 
an actor at the plaintifi’s Theatre during 
several consecutive seasons. The agreement 
contained various clauses and stipulations 
between tle parties, and each bound himself to 
pay the other the sum of £1,000 in the event 
of breach of any of them, and that sum was 
declared to be liquidated and ascertained 
damages, and not n penalty, orin the nature 
thereof. Notwithstanding this expression of 
the intention of the parties, the Court of 
Common Pleas held that the amount specified 
was to be regarded as a penalty only, and 
not as liguidated damages, 
submitted is, if possible, much stronger 
than this, and the only relief which the 
plaintiff can claim is compensation for the 
actual damage sustained by him. The 
plaintiff does not allege in his plaint, and it 
is no part of his case that he has sustained 
any actual damage; and, considering the 
circumstances of the case, it is not possible 
for him to show that he bas sustained any 
actual damage ; nor has he shewn that he has 
sustained any such damage; I am therefore 
of opinion that the plaintiffs suit must be 
dismissed. 


Judgment of the High Court. 


Peacock, C. J.—This is an action upon 
contract. Itis asuit which can be maintained. 
‘There is nothing illegal in the contract, 
\ bnt the sum stipulated to be paidis merely a 
penalty. 


_ It is not for us to say whether the plaintiff 
has sustained any damages. That is a ‘ques- 
tion of fact, and it has been determined by 
the Judge. 

The plaintiff is not entitled to recovers as 
damages, any thing beyond whathe has ac- 
tually sustained, ° 

$ 


~ 
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The 1s¢ February 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 


House-rent—Tenants liability where 
he has agreed to vacate on ist 
proximo. i 


Reference to the High Court by the Officiat- 
ina Judge of the Small Cause Court at 
Barrackpore, dated the 9th 
1867. 


Seplember 


Mrs. C. Ruff, Plaintiff, 
VETSUS 


Mr. H. W. Stokoe, Senior, Overseer, P. W. 
Dept., Defendant. 


In a guit to recover rent for a whole month (May), 
on account of a house which defendant had vacated on 
the 16th of that month, Heup that defendant baving 
stated that he would vacate on the Ist proximo (Jane), 
was liable for rent up to that date at the rate at which 
he was holding. 


Case.— Tus is an action brought by the 
‘plaintiff to recover from the defendant 
rupees 45, being the amount of house-rent 
from Ist to 30th May 1867. 


The plaintiff’s general attorney wrote to 
the defendant on the llth May 1867, as 
follows :— 


* Please let me know if you agree to give 
“men written agreement of the house, at 
“the rate of rupees 50 per month, from Ist 
‘“ May 1867, and to occupy the said house 
“ during, and until, your stay at Barrackpore ; 
“ if so, be good enough to inform me, and 
“ I will send the ngreement for your signa- 
“ ture ; otherwise please take notice that, from 
“and after the Ist June 1867, you will be 
“ charged at the rate of rupees 65 per 
“ month.” i 


The defeñdant, on the same day, the lith 
' May 1867, replied as follows :— 

“A very much regret perusing over 
“ your letter of this day’s date. 1 have told 
“ vouein my letter of the 8th instant, that 
“ I will not give more than rupees 45 per 
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“ month as agreed and paid for the last three 
‘‘months, and I will make no agreement 
“with you ofsany kind, but I have inform- 
“(ed you in my letter of the above date, that 
“I will vacate your house on the lst 
“proximo.” ' 


The plaintiff relies on the defendant’s let- 
ter, dated 1lth May 1867. He wrote thorein 
“that”? he “ will vacate” the “house on the 
Ist proximo” (June), whereby he, the de- 
fendant, has bound himself to pay the rent for 
the whole month. 


The defendant only admits liability up to 
the date he occupied the house, as he vacated 
it on the 16th May 1867. 


The Court holds that Mr. Stokoe, in his 
present appointment of Supervisor of Mili- 
tary Works under the orders of the Executive 
Engineer of this Station, is to all intents and 
purposes in Military employ ; and, by reason 
of such, being Hable at any moment to be 
ordered away from this Station, the Court 
holds that he is only liable for rent for the 
days he occupied the house, viz., 16 days, 
no agreement in writing being come to be- 
tween the parties on first occapation of the 
house in January last. 


The points which are now submitted, at the 
plaintif’s request, under Section 22 Act 
XI of-1865, for the decision of the High 
Court, are the following :-—~ 


I. Was the Court right in holding the 
defendant Mr. Stokoe, an Overseer iu the 


Public Works Department in discharge of 


the new building barracks, to be in the 
Military employ ? 


II. Upon the facts as above stated, wns 


the Court right in holding that the plaintiff 
could nat roceive from the defendant the full 


month’s rent, because the -defendant wag con- 
sidered to be in the Military employ ? 


Judgment of the High Court, 


Peacock, C. J.—The facts nre not suffi- | 
ciently stated to enable us to answer the first 


question. 


But whether the Judge was right or 
wrong in his decision as to the first point, 
sve are of opinion that the defendant having 


stated that he would vacate on the Ist une, ; 


is Hable for rent up to that dute, at the -rate 
of rupees £5 per month, beiug the rate at 
which he waa holding, 
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The Ist February 1868. 
Present : ' 


The How ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble H V. Bayley, | 
Judge. 


Jurisdiction—Widow’s suit for main- 
tenance under Civil Court's decree, 


Reference to the High Court by the Judge 
of the Court of Small Cause at Dacca, 
dated the 26th September 1867. 


Kaminee Dossee, widow of Chunder Mohun 
Shaha, Plaintiff, 


VETSUS 


Bishonath Shaha, Defendant. 


Hrup that asuit by a widow for arrears of mainte- 

nance fixed by a Moonsiff’s decree, where defendant urged. 

. non-liability on the ground that the property of plaintiff's 

! husband was exhausted, and that defendant had already 

brought an action in the Moonsiff's Court for release 

' from his liability, was not cognizable by the Smuil 
Cause Court. 


Case.-—PLAINtIFE sues for arrears of 
her maintenance fixed by a decree of the 
Moonsiff of Dacca. Defendant pleads nou- 
jurisdiction, and also urges non-liability on 
the ground that the property of plaintiff's 
I husband that was in defendant’s hands, and 
| which, in fact, was the enuse of the decree 
for maintenance, is all exhausted, and that 
defendant has not personal means enough, 
and that he has already brought an action 
in the Court of the Moonsiff for release from 
his liability to support her, which snit is 
now pending in appeal before the District 
| Judge, 











The question for consideration is, is the 
| case cognizable by a Small Cause Court ? I 
j am inclined to think itis not. Twoervlings 
| of the Hon’ble High Court may be referred 
to as bearing upou the point : one dated the* 

| 28rd of February 1866, 
| * Sutherland's Week- in the case of Nobin 
a Beren Voume, Kalee Debia versus 
ferences, page 5. Bindoo Bashinea Debia 
nnd others, given on a 


reference from. tho Sinull Cause Court of 
è 


Ciril 





i ten w ie 


Hooghly ; and the other of * 4th December | 


1866, in the case of 
ly Reporter, Volume VI, Bhugwan Chunder Bose 
Civil Rulings, page 285. and others, appellants 
versus Bindoo Bashinee Dossee, respondent. 
The former supports the opinion I have ven- 
tured to express above. Plaintiff had first 
preferred her claim hefore the Moonsiff of 
Dacca, but the Moonsiff rejected the case, 
referring her to the Small Cause Court : 
under the latter ruling. 


The case, though purely one for arrears of | 
ranintenance already determined, is one not ; 
founded upon any contract whatever, express ' 
or understood, nor does it fall within any | 
ot er class specified in Section 6 Act XI of: 

.1' 38. Moreover, the manner of the defence | 
s t forth in this case, I bag to observe, is such | 
as involves points connected with the con- 
tinuance, or otherwise, of the obligation 
imposed by the decree alluded to above,— 
points beyond the scope of this Court ; and 
specially asa regular suit exactly in the 
tone of this defence is, as has already been 
stated, pending in appeal. I this day pass | 
judgment for dismissal of the case for want of | 
jurisdiction, contingent, however, upon the 
opinion and orders of the fon’ble Judges 
of the High Court, for which I take the 
liberty thus to lay this case most respect- 
fully before their Lordships. 


Judgment of the High Court. | 
Peacock, C. J.—We are of opinion that | 


* Sutherland's Week- 
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In a suit to make a judgment passed in the Court of 
Queen’s Bench in London, a judgment of the Recorder's 
Court in Rangoon. and to enforee the said judgment in 
due form of law within the jurisdictign of Court last 
mentioned, it was 


Hern, with reference to Section 11 Act XXI of 1863, 
that the Recorder had no jurisdiction te entertain the 
suit, it not being a suit for land, and the defendant not. 
dwelling, carrying on business, or personally works 
for gain within the local limits of the Courts jurisdic- 
tion, and the cause of action not having arisen within 
those limits. 





Case.—Svit to mnke a judgment passed 
against Carle Edward Focke at the instanco 
anıl in favor of the plaintiffs in this cause in 
the Court of Queen’s Bench in London, on or 
about the 27th June 1867, for £2,612-8 
(true copy duly certified annexed hereunto, 
and marked A‘, and to enforce the said judg- 
ment in due form of law within the jurisdie- 
tion of this Court, by making the said judg- 
ment a judgment of this Court. 

Plaintiffs pray :— 

Ist—That Carle. Edward Focke may be 
summoned to show cnuse why the judgment 
of the Court of Qneen’s Bench shonld 
not be made a judgment of this Court; 
and, failing to show canse, that the said judg- 
ment may be made a judgment of this Court 
against him. 


2nd.—That the suid judgment of the 
Court of Queen’s Bench for £2,612-8, may 
be made a judgment of this Court for the 
equivalent, viz., rupees 27,865-9-7, for the 
purpose of execution within this jurisdic- 


the Judge of the Small Cause Conrt is right | tion, the defendant having a right, title, and 


in his view, and that the case is not cogni- 
zable by the Small Cause Court. 





The lst February 1868. 
Present: 


l : ° 
The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon'ble H. V. Bayley, 
, Judge. 


Jurisdiction—Suit to enforce a judg- 
ment of Queen’s Bench within ju- 
risdiction of Recorder's Gourt, Ran- 
oon, 


Reference to the High Court by the Record- 
er of Rangoon, dated the Tih December 


1867. 
Sieveking Droop & Co., Plaintiffs, 
versus 


C. E., Focke, Defendant. 
a 





? 


| With all costs of suite and that the total 





interest in and to the property within this 
Court’s jurisdiction, viz., to 2nd class Suburb- 
an allotment No. 17, and ship-building and 
timber-yard allotment No. 17, situated within 
this Court’s jurisdiction. 


3rd.—That the defendant be decreed to 
pay rupees 27,865-9-7, with interest thereon, 
from date of iustitution of suit in this 
Court to date of decree of this Court, and 


amount of this decree may bear interest to 
date of realization in full. 


As the jndgment in the Conrt of Queen’s 
Bench, on which it is proposed to found this 
suit, is for a sum of £2,612-8 Sterling, any 
; appeal against an order rejecting the plaint 
‘ would lie fo the Privy Council, and not to 
| the High Court of Calcutta ; and it is to 
avoid the expense of such a proceeding that 
I aif requested to make this reference. 


It appears to me that I have no jurisdic- 
tion to entertain this suit, my jurisdiction 
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being conferred by Act XXI of 1863, Bec- sreenath Banerjee, Maintiff, . 

‘tion XI, which enacts— i 
“That Recorders appointed under this | VETSUS à 


“ Act shall receive, try, and determine suits 
-“of every description, if, in the case of 
“suits for land or other immoveahle pro- 
“perty, such land or property shall be 
“ situate, or, if in all other cases, the cause 
“of action shall have arisen, or the defend- 
‘ant at the time of the commencement of 
“ the suit shall dwell, or carry on business, 
“or personally work for gain, within the 
“local limits of the ordinary jurisdiction of 
‘their respective Courts. Provided that 
‘the Recorders shall not take cognizance of 
“any suit, the cognizance of which, by the 
“ ordinary Civil Courts in British India not 
‘established by Royal Charter, is barred by 
‘ony Act of Parliament, or by any Regula- 
‘tion or Act of the Governor-General of 
. & India in Couneil.”’ 


This is not a suit for land, nor does the 
defendant now dwell, carry on business, or 
personally work for gain within the local 
limits of the jurisdiction of this Court, nor 
has the cause of action arisen within those 
limits. 

I request the opinion of their Lordships 
as to whether I have jurisdiction to entertain 
this suit. 


Judgment of the High Court. 


Peacich, C. J.— We are of opinion that 
the learned Recorder is right, and that his 
Court has no jurisdiction “to entertain the 
sult. 


X 





The lst February 1868. 
Present: 


The Hon’ble Sir Barnes Pencock,.Kt., Chief 
Justice, and the Hon'ble H., V. Bayley, 
Judge. 


Jurisdiction—Withdrawal of sult on 
promise to pay—Suit to enforce 
promise.’ 


Reference to the High Court by the Officiat- 
ing Judge of the Court of Small Causes 
at Kishnaghur, dated the Ast August 
1867. 


Doorga Doss Nundy and others, Defendants. 


A withdraws a suit pending against B in the Moon- 
siff’a Court, on B's promising him rupees 50, and sues to 
recover that sum from B, who denies that there was a 
valid consideration for the promise, inasmuch as the suit 
before the Moonsiff was already barred by limitation. 

Hun that plaintiff is entitled to recover in a Small 
Cause Court, which cannot inquire into the question of 
limitation in the previous suit, 


Case.—A HAS a suit pending against B 
in the Moonsiff’s Court. B verbally promises 
him rupees 50 'to withdraw it. Æ according- 
ly withdraws it, and nów sues B in the 
Small Cause Court for the rupees 50.° B 
admits the promise under the cireumstances 
above stated, but denies that there was a 
valid consideration for the promise, inas- 
much as the suit before the Moonsiff was 
already barred by limitation. He admits 
that 4 performed Ais part of the contract, 
viz., the withdrawal of the suit. 


The questions which I have to propose for 
the consideration of the High Court, are— 


Ist-—Whether this Court can enquire.into 
the question of limitation in the suit before. 
the Moonsiff, so as to come to a decision 
ou the point whether A’s suit was barred 
or not. 


2nd.—Supposing this Court to have juris- 
diction to make such enquiry, is the with- 
drawal of a suit barred by limitation, a 
ee e promise such 
as B's? 


The first question sliould, I think, be an- 
swered in the negative. Such an enquiry 
seems fofeign to the functions of a Smail 
Cause Court. Supposing the answer set up 
by B to have been that A would have lost 
his case on the merits, or that it was a false. 
claim, would this Court have been bound to 
investigate those pleas? Such n course would. 
be virtually n trial by one Court of a case 
cognizable (perhaps exclusively) by another. 


With regard to the second question, t think 
the promise a binding one, The maxim igno- 
rantia juris non excusat seems applicable, 
Had B actually paid the rupees 50, he would 
not be entitled to recover it, on the plea ‘that 
it Was paid under a mistake of law, viz., 
that he did not know when paying it that 
the claim was barred by limitation. 

e 
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e Ihave given plaintiff a decree contingent , , mitted that Khetiurnath, a defendant below, 

on the opinion of the High Court. | is not affected by this appeal, although made 
, a respondent. , 

Judgment of ihe High Court, The only point taken by the special 


Peacock, C. J.—We are of opinion that | aPpellant in his grounds of appeal, though 
his pleader has attempted to travel out of it 


the Judge is right, and that plaiutiff is enti- , 2'5 p temp 
in his argument, is this— 


tled to recover. oo 
That the decision to which respondent’s 


alleged vendor, Zohooréoddeen, was a party, 
is binding upon the respondent, and that 


The Ist February 1868, the Principal Sudder Ameen was wrong in 
i law in not venting this decision as res 
adjudicaia, 


resent : 
P We think there is no ground whatever 


for this contention. The respondent is not 
Zohoorooddeen’s vendee ; he is the purcha- 
ser of the tenure held by Zolooroeddeen 
‘in execution of a decree under Act X for 


rent obtained by the zemindar against the 


The Hon’ble F. B. Kemp. and E. Jackson, 
i =, a ei hi . « ‘ 
Halo in execution, oF Tyole tenure registered in his serishtab, in this 


Judges. 


Purchaser not ryot’s vendee. instance Zohoorooddeen. 


The respondent is not bound by any 
decision to which Zohoorooddeen was a 
party, or by an allegation or admission of 
that party. 

Appeal dismissed with costs and interest, 


Case No. 1893 of 1867. 


Special Appeal from a decision passed - by 
the- Principal Sudder Ameen of East 
Rurdwan, dated the 16th March 1867, 
reversing a decision passed by the 
Moonsiff of that District, dated the 29th 





The Ist February 1868, 


March 1865. Present: 
Shumboo Chunder Singh (Plaintiff) The Hon’ble G. Loch and C. Hobhouse, 
Appellant, Judges. 


IWesne profits—Decree-holder not 
concluded by his plaint—Interest 
prior to ascertainment, 


VETSUS 


Ram Narain Doss and others (Defendants) 
Respondents. _ Case No. 489 of 1867. 


Miscellaneous Appeal from an order passed 

by the Additional Judge of Hooghly, 

Respondent Rum Narain Doss appeared in| dated the 28th May 1867, affirming a de- 

person. cision passed by the Sudder Ameen of 

that District, dated the 17th September 
1866. 


- Baboo Roopnath Banerjee for Appellant. 


Where a ryot’s tenure is sold in execution of a decree 
under Act X obtained by the zemindar, the purchaser 
is not the ryot’s vendee, nor bound by any decision to 
which the ryot was a party, or by an allegation or ad- 
mission of that party. l 


Hurro Gobind Bhukut (one of the judgment- 
, debtors) Appellant, 


Kemp, /—~TuHe pleader, on rising to versus 


address the Court, intimated that this appeal | ° , 
was confined to a portion only of bis claim, Digumburee Debia and another (decree- 


i. e, to the garden and aor Tt is algo ad- : holders) Respondents. 
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Baboo Nubo Kishen Mookerjee for 
Appellant. 


Baboo Bama Churn Banerjee for 
Respondents, 


"There a decree provides for the ascertainment of 
mesne profits at"the time ef execution, decree-holder is 
not concluded;by what he may have said in his plaint 
as to the amount thereof, 

Interest on the mesne profits cannot be awarded for 
the period previous to such ascertainment, where the 
decree does not give interest on mesne profits. 


Loch, J.—We reject the first ground 
taken iv special appenl, as the decree provid- 
ed for the ascertainment of the mesne 
profits at the time of execution, and this 
Court has repeatedly held that, when such a 
decree is passed, the decree-holder is not 
concluded by what he may have said in his 
plaint as to the amount of mesne profits. 


We think the second objection must be 
admitted, and the Judge’s order, awarding 
interest on mesne profits for the period pre- 
vious to the date when the mesne profits 
were ascertained, must be set aside as the 
decree does not give interest on mesne pro- 
fits. 


* Je * * 


% $ * * 





The 8rd February 1868. 


Presents: 


The Hen’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble W. S. Seton- 
Kar, L. S. Jackson, A. G. Macpherson, 
and C. Hobhouse, Judges. l 
Special Appeal— Sale set aside for 
irregularity —Sec. 257 Act VEIL of 
1859. 
Case No. 177 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Patna, dated the 22nd 
December 1866, affirming an order pass- 
ed by the Principal Sudder Ameen of 
that District, dated the. 11th August 


1866, j 


| cedure. 
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Kooldeep Narain Singh and others (judg- 
ment-debtors) Appellants, 


versus 
Lukheen Singh (decree-holder) Respondent. 


Mr. C. Gregory and Baboo Mohinee 


| Mohun Roy for Apvellants, 


| Mr. R. T. Allan and Baboos Kishen Sueca 
Mookerjee, Mohesh Chunder Chowdhry, 
and Sreenath Doss for Respoudent. 


HELD (Jackson, J.. dissenting) that no special appeal 
will lie against an order of the Judge, on appeal, setting 
aside a sale for irregularity under Section 257 of the Code 
of Civil Procedure. 


This case was referred to the Full 
Bench by the Hon'ble L, K. Jackson and 
Hobhouse, J. dvi— 


Jackson, J.—Tuis is an appeal against an 
order passed by the Zillah Judge, on appeal, 
under Section 257 of the Code of Civil Pro- 


A preliminary objection is taken to the 
hearing of this appeal on the ground that,. 
under a ruling of a Full Bench found at 


{page 83 of Sutherland’s Full Bench Cases, 


—a ruling which has since been followed 
in several instances by Division Benches of 
this Court,—a special appeal on such ground 
will not He. I was one of the Judges who 
formed the Full Bench on the oceasion when 
the case referred to was decided, and undoubt- 
edly the Court in that ense expressed an 
opinion that Section 257 of the Procedure 
Code did not allow a special appeal. If thas 
had been the point, or one of the points, re- 
| ferred for consideration to the Full Bench 
on that occasion, I should not be inelined to 
allow any present doubt of mine to influence 
me in referring this point for further consi- 
derntion. But itis perfectly clear that this 
was not the poinr, or one of the points, refer- 
red for the consideration of the Full Bench, 
and that the opinion upon this point was 
expressed by the Court in answer to, or by 
way of observation upon, an argument ad- 
dressed to it by some of the vakeels on 
either side. I confess that if the matter 
were res integra,—if I were looking at it 
now for the first time,—-I should be inelined 
to come to the conclusion that the words, 
“ shall be final’’in-the Section quoted, indicate 
i finally as barring other separate proceeding, 
, that is to say, as barring a uew suit for, the 
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purpose of setting aside that which the 
Court had done in execution. The words 
are “such order, unless appealed from, and 
if appealed from, then the order passed on 
the appeal, shall be final.” 


It appears to me that nothing in that 
part of’ the Section indicates what the 
course of the appeal is to be, whether one 
appeal shall be allowed or two; but that 
the order passed on the appeal, to whatever 
Court the appeal may lie, or however far 
the appeal may go, shall be final, and shall 
not be afterwards questioned in a regular 
suit. That is the view I should be inclined 
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beyond the ordinary course with reference to 
mere irregularities. Probably, the Legisla- 
ture thought that there were ealready vory 
considerable difficulties in an execution 
ereditor’s obtaining the fruits of his judg- 
ment; that no very difficult point of law 
was likely to arise in deciding whether there 





; Was an irregularity in publishing or con- 


ducting a sale; and therefore that justice 
would be sufficiently protected by giving 
one regular appeal in such a case upon any 
question of fact or law. 


If the objection be allowed, the order 
made to set aside the sale is final ; that, as 


to take of the Section. But as there is an ! I understand it, means final for all purposes. 


opinion expressed by the Full Bench on 
that occasion, and as other Judges of this 
Court have followed that ruling, or have 
independently expressed an opinion to a 
contrary effect, I think that this matter 
ought to be referred for an authoritive rul- 
ing to the Full Bench. 


Hobhouse, J.—I concur. 


The judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J—It appears to me that the 
view which was expressed, with reference to 
Section 257, by the Full Bench in the case 
No. 800 of 1862, reported in Mr. Suther- 
innd’s Volume of the Full Bench Rulings, 
page 83, is correct. That decision has been 
followed at least in one case, if not in other 
cases. (See Special Appeal No. 414 of 1866, 
VI Weekly Reporter, Miscellaneous Rul- 
ings, page 119). 

Section 257 relates to applications for 
setting aside a sale under an execution, on 
the ground of some material irregularity in 
publishing or conducting the sale. Gener- 
ally speaking, Courts of Justice have the 
sole control over the execution of their 
own process, and if, any irregularity is 
committed in the execution of their process, 
and the Court upholds what has been done 
under the execution, no action can be 
brought in another Court to upset, on the 
ground of an irregularity, that which the 
Court itself, out of which the execution 
issued, has upheld. But in this country the 
Legisliture appears to have thought it 
unsafe to leave the question as to whether 
there has been an irregularity in publishing 
or conducting a sale under an execution, to 
the final decision of the Court out of which 
the execution issued; and consequently dn 
appeal was allowed from the decision of 
that Court. That was going one step 


This would cause no great hardship: for, if 
the objection were allowed, the only 


‘person likely to be affected by setting aside 


the sale would be the purchaser at the 
sale. But he could not be greatly injured; 
for when a sale is set aside, the purchaser is 
entitled by Section 258 to receive back his 
purchase-money, with or without interest. 


But if the objection be disallowed, the 
order confirming the sale is to be open to 
appeal, and such order, unless appealed from, 
and ifappealed from, then the order passed 
in the appeal, is to be final. 


Much injury might be done by confirming 
a sale where a material irregularity has been 
committed in publishing or conducting the 
sale; for, in consequence of such irregularity, 
the property might be sold much under its 
value. It was, reasonable, therefore, to 
allow an appeal against tlhe order, but as no 
difficult question of law could arise, and the 
question of regularity or irregularity would 
turn more upon fact than upon law, it seems 
to have been thought unnecessary to allow n 
special appeal. Consequently it was enact. 
ed a the order made on appeal should bo 
final, 


The Section, however, proceeds—“ And 
‘the party against whom the same has been 
given shall be precluded from bringing a 
suit for establishing his claim.” If the 
Legislature had merely said that the order 
shall be final, it might have been supposed 
that they meant final only as regards appeal ; 
they, therefore, to make their meaning free 
from doubt, added the words which I have 
above quoted, and restrained the party froin 
bringing an action for the purpose of estab- 
lishing any claim arising out of mere irre- 
gularity. ` 

It is. contended that the word “ final” is 
explained by the subsequent words, and that 
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it indicated finality, not as regards proceed- 
_ ings in appeal, but merely as regards a fresh 
suit. It appears to me, however, that if 
the Legislature merely intended to preclude 
an action from being brought to try the 
question of irregularity, they would not 
here used the words “and the order passed 
on such appeal shall be final ;’ they would 
simply have stated that if thé objection be 
disallowed, the order confirming the sale 
shall be open to appeal, and that such order, 
unless appealed from, shall be final ; and the 
party against whom the same should be 
given should be precluded from bringing.a 
suit for establishing his claim. Then the 
word “appeal” would have left him open to 
appeal in the regular course. But when 
they said that the order for confirming the 
sale ‘shall be open to appeal, and such 
order, unless appealed from, and if appealed 
from, then the order passed on the appeal, 
shall be final,” two different orders were 
declared to be final, viz., the order for con- 
firming the sale, and the order made on 
appeal against the order confirming the 
sale. 


Tt appears to me that the Legislature 
intended to give some effect to the words 
“and the order passed on ‘appeal shall be 
final ;” and that when they said that the 
order passed on appeal should be final, they 
mennt that no special appeal should lie 
from such order, and thereby excluded the 
order passed on appeal from the general 
provisions of Section 372. The appeal is 
dimissed with costs. 


Seton-Karr, J.—I am of the same opi- 
nion. ' 

Baboo Mohinee Mohun Roy, who con- 
tended before us thata special appeal did 
lie, pressed upon us the general argument 
that it must have been the intention of the 
Legislature to provide a special appeal in 
these cases as in any others, in order ¢o the 
correction of any thing which might be 
unsound or vicious in the decisions of the 
Lower Courts on points of law. But, what- 
ever weight this argument might appear to 
have, it is, tomy thinking, wholly done away 
with by the fact that at the time the 
Legislature enacted Act VIII of 1859, it 
especially limited the privilege of appeal on 
other points, though it was aftefwards found 
necessary to restore certain privileges of 
appeal by, Act XXIII of 1861. è 

Leaving the general argument, and com- 
ing to the special interpretation of the clause 
insisted on, 1-seé no reason to think, from 
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any thing which I have heard in argument 
this day, that the opinion expressed ‘by the 
Full Bench in the case reported at page 83 
of the Special No. of the Weekly Re- 
porter is, in any way, unsound or incorrect. 
That ppinion was deliberately given, though 
it may not have been on the point ex- 
pressly referred to the Full Bench on 
that occasion.. But the same interpreta- 
tion has been arrived at by a Divisional Bench 
in the case tveferred fo by the learned 
Chief Justice, and that not by a mere blind 
adherence to a supposed decision of 
a Full Bench on a question referred to it. 
I was one of the Judges who came to that 
conclusion, but I am more pressed now by 
the argument of my colleague (Mr. Justice 
Loch) as used at that time, than by any ar- 
gument of my own. I think that he shows 
conclusively that, by adopting the constrac- 
tion contended for by Baboo Mohiuee Mohun 
Roy, we should be really giving a double in- 
terpretation to the word “final” in one and 
the same Section, viz., 257. Whena further 
appeal was iftended in’ other cases, thé 
Legislature made use of different terms ; 
such, for instance, as those used in Section 
231 of Act VIII, “ the decision passed by 
“ the Court shall be subject to appeal under 
“rules applicable to appeals for decrees.” 


In the case before us, the words are—“ if 
“ appealed from, then the order passed on 
“ the appeal shall be final ;” and the Section 
then goes on to provide further-~ and 
“ the party against whom the same has been 





| “ given shall be precluded from bringing a 


“ guit for establishing his elaim.”* There-. 
fore, applying to the words of the Act in 
Section 257, the reasonable rules of gram- 
matical interpretrtion, I can come to no 
other conclusion than that the privilege of 
special appeal, as thereby intended, zs taken 
away. 


Jackson, J,—I need hardly say that I feel 
great diffidence in retaining the opinion 
which I had formed, and in dissenting from 
the conclusion at which the Chief Justice and 
my other learned brethren have arrived ; and 
if I intertained a less strong conviction upon 
the subject than I at present entertain, I 
should certainly refrain ‘from the expression 
of my own opinion, and acquiesce in the 
judgment. of the other members of the Court. 
But I am bourd to say that, although F 
feel the very great weight of the observa- 
tions and opinion of His Lordship the Chief 
Justice, I still do retain the view which I 
have deliberately formed from the construc- 
tioi of the woyds of the Section 247. 

Ld 
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* If Iam right in my recollection of the 
terms of the Code, I think there is no mention; 
until we arrive at Section 372, of the limit 
. toprocedureon appeal. I find nothing ih the 
Code until we arrive at that Section, which 
shows whether in any given case there shall 
be only one appeal or a second appeal also, 
unless, indeed, the very Section which we are 
now cousidering could be looked upon as a 
provision of that kind. Everywhere I 
think, until we arrive at Chapter X, the 
word “appeal” is used generally. As to 
proceedings in execution of decree, there! 


was for a considerable time, both in the late | 


Sudder Court, and also in this Court, a differ- 
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terested. é 


Those orders—ns to their issue—are divis- 
ible generally into two classes: there nre the 
cases, such as those in Sections 246, 247 
and 269, in which no appeal is allowed, but the 
party dissatisfied with the order is at liberty . 
to bring a separate suit toestablish his right. 
There are, again, the other class of cases 
which we find in Sections 231 and 257, in 
which an appeal is allowed, and in which 
the party is debarred from bringing a 
separate suit. Now, if Section 257 is to 
bear the construction which the Chief Justice 


ence of opinion as to whether a special and my learned brethren here put upon it, 


appeal was allowed. That doubt arose both | 
under the provisions of Act VIII of 1859, 

and also those of Act XXII of 1861, 

which is to be read as part of the Civil Pro- | 
cedure Code. It was not until the deter-; 
mination by the Full Bench in the case 

which has been cited, that a final decision 

was arrived at upon that point Since that 

ruling, it has been understood that, in all 

eases, a special appeal would lie in cases.of 

execution ag well as in regalar suits. 


Section 372 says :—‘ Unless otherwise pro- 
vided by any law for the time being in force, 
a special appeal shall lie to the Sudder Court 
from all decisions passed in regular appeal 
by the Courts subordinate to the Sudder 
Court.” i ; 


There is no case in Act VHI of 1859 
itself, I think, in which a special appeal is 
expressly denied ; but there is a case—a very 
familiar case—in Section 27 Act XXIII of 
1861. Thatis a law which is now in force, 
and by which a special appeal is denied, aud 


then that Section must stand iu a class by 
itself. It must stand in the class in which 
no suit is allowed, and in which the right of 
appeal is restricted toa single appeal. Is 
there any thing in the terms of the Section 
which forces upon us that conclusion’? for I 
think that, unless it be forced upon us by the 
peremptory words of the Section, then we are 
bound’ .to give effect to Section 872, and to 
allow aspecial appeal. The words are these— 
“Tf the objection be disallowed, the order 
“confirming the sale shall be opeu to appeal ; 
“‘ and such order, unless appealed from, and if 
‘‘appealed from, then the order passed on the 
‘appeal, shall be final, and the party against 
‘whom the same has been given shall be pre- 
eluded from bringing a suit for establishing 
‘his claim,” 


It appears to me that these words cor- 
respond, as nearly as possible, with the 
provision to be found in Section 231: the 
‘ decision passed by the Court under either 
“of the last two Sections shall be of the 
“same force as a decree in an ordinary 


itis denied in these words—“ No special |“ suit, and shall be subject to appeal under 
‘appeal shall lie from. any decision or j* the rules applicable to appeals from decrees, 
“order which shall be passed on regular | “ and no fresh suit shall be entertained in any 
"appeal after the passing of this Act) “Court between the same party or parties 


“by any Court subordinate to the sore 


«Court, in any suit of the nature 
“cognizable in Courts of Small Causes, | 
“under Act XLII of 1860.” Now, these 


‘claiming under them in respect of the same 
“ cause of'action.” I do not mean to say that 
the words gre precisely similar, but it appears 
to me that the Legislature, in framing these 


are very explicit terms, and expressly | two Sections, which were very probably the 


take away n special appeal in cases where 
n first of regular appeal is allowed. It ap- 
pears to me that that would. be the mode in 
which the. Legislature would express their 
intention to deny a special appeal where the- 
law allows a regular appeal. There are 
‘several Sections in that part of the procedufe 
which relates to the execution of decrees, in 
which the Court has to come to a deciston 
upon some point in which the*parties to the 


work of different hands and put together at 
different times, had the same object in view, 
namely, that of declaring that the mode of de- 
ciding orders madè under both Sections should 
be by appeal and not by regular suit. Those 
words in Section 257, “shall be open to 
appeal,” do not mean “shall be open to one 


„| appeal, .but shall be open to appel in the 


mode which the law generally. allows appeals.” 
According to my view the last part of -the 


222 l Civil © THE WEEKLY REPORTER, Rulings. [Vol]. IX; 





Section, if fully expanded, would read thus— | suit is taken away from him, and his proper? 
“ Such order, unless appealed from, shall be | ty is lost for ever. 


“final, and the party against whom the / yom these considerations Í must sy, 
‘same has been given shall be precluded | yi) very regret, I have felt unable to con- 
“from bringing a suit for establishing his ei inthe judgment which has been deliver- 
‘Sclaim ; and if such order be appealed, then | ag, 


“the order passed i l shall be final i 
c m ean a ba Macpherson, J.—I also am of opinion 
that there is no special appeal in this case. 


In each case the words “and the party,” | Ifthe language of the Section is in itself 
meaning ‘thaé is to say, the party, &c.,” | distinct, itis unnecessary -for the purposes 
thus indicating, —this is the kind of finality of inter pretation to travel beyond the words 
intended. of the Section. In this case, the words of 
Section 257 of Act VIII of 1859 seem to 
mo to be perfectly clear and distinct, and 
I to bar a special appeal. The words are— 
‘If the objection be disallowed, the order 
“ confirming the sale shall be open to appeal, 
“ and such order, unless appealed from, and 
“ if appealed from, then the order passed on 
1 ‘the appeal, shall be final.” It appears 
to me that it is impossible to read these 
words as having reference to any order pass- 
ed upon appeal excepting an order pnssed 
upon one appeal, thatis to say, upon the 
| first appeal, To read fhem otherwise, is 
to ignore the existence of the word “the? 
before the words “appeal shall be final ;” 
and no Court has any right to ignore the 
existence of a word when, by recognizing 


Heed ri and | ib and putting upon if its ordiuary and 
meets ae tat ae hag | Natural meaning, the construction of the 
’ A res A j 1 i : isti 
* been put up for sale without any notice of | Sener pero cae dene . a 
© attachment or proclamation of sale Nee agen e iadcunwe Gr the alaise a I 
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A ei are ee fsilure. te oper- think we need not look for assistance in the 
: construction of it, either in the provisions 
“ ty, worth one laklı of rupees, has Saale made in other Sactidns of Act VIL of 1859 
“ for 50 rupees ;” but the Court might choose or in the consideration of any questions as 
to say that “ the irregularity 1s nota ma- thet ene yes yq lt fr a 
“í terial irregularity, and I think fit to confirm T OEE o k a t pae Pi B a cP 
“the sale.” He might go to the Zillah Court the Mee of convenient be elr k 
in appeal, aud ee np REN el ee as an argument, the answer is that there 
SHO V ence, MIPAPAI was A - aye. | aro very many cases iu which there is un- 
been sustained, and he might prove the irre- doubtedly no appeal to this Court, and in 
gularity ; and that Court might possibly con- which this Court has not the power to inter 
eur with the Lower Court, and say “the irre- p gak 


“ oularity complained of is fot one which fere, even although it may be clear that a 


a Would induce me to reverse the sale ;” and great miscarriage of justice has taken place 
in the Courts below. 


it would then become necessary in special Eaa 
Hobhouse, J.—I was of the same opinion 


appeal for this Court, to rule as a matter of 
‘Jaw, that it was an irregularity to sellajas my learned brother Jackson when this 


man’s property where no proclamation of | case was referred to a Full Bench. But on 
gale had taken place. The’ High Court, by | considering the arguments addressed to us, 
exercising the function-of special appeal -and the provisions of the law more accurate- 
in that case, ‘would do an act of justice, | ly, I concur with the learned Chief Justice 
and if- it were debarred from acting in the | ahd the other Judges that no special appeal 
function of special appeal, a very. serious | will lie under this Section, 

failure of justice would oocur: for, in such Lt the words of Section 372 of the Code 
cages, the party has no further remedy, asa, of Civil Provedure, a speçial appeal will 


_ It cannot, I think, be meant that the order | 
-is final as faras appeal goes, and also protect- 
ed from being questioned by regular suit, ! 
because it is in terms pre-supposed that there | 
is in the first case no appeal made, and | 
consequently in respect of appeal it remains 
final by the omission of the party ag- 
grieved. 


I therefore look upon the words which | 
follow as an explanation of the word “ final.” 
It appears to me that that is the construction 
which should be put upon those words, and 
it does not appear to me, also, that the griev- 
ances to be remedied in special appeal in | 
such cases may be very considerable. I can 
easily conceive a case, in which the judg- 
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æ a rule, lie to this Court from all decisions 
passed in regular appeal, unless otherwise 
provided for by any law in force. And it 
follows that, to bar the hearing of a special 
„appeal, there must be some 2 express provi- 


sion of the law. 


And it seems to me, on eonstdenie the 
words of Section 257, and of the Section 
which ‘precedes it, that there is. in the terms 
of these Sections an express provision bar- 
ring a special appeal. The words in Section 
257 are—“ and such order, unless appealed 
“ from, and if appealed from, then the order 
“ passed on the appeal, shall be final, and the 
“party against whom the same has been 
“ oiyen shall be precluded from bringing a 
“ suit. for establishing his claim.” If the 
words had been “and such order unless 
appealed from shall be final,” then the words 
which follow immediately, “and such order 
unless appealed from’ would, it seems to 
me, mean .“ unless appealed from under the 
general provisions of the Code ;” bat when 
‘the-words are added, “and if appealed from, 
“ then the order passed on the appeal, shall 
“be final,” those words seem to me to express 
2 distinct form of proceeding. 
that ‘if appealed from, then the order 
passed on the appeal shall be final;” and 
when these Sections-—256 and 257,—are com- 
pared with Sections 230 and 231, there 
seems to me a manifest reason why there 
should have been a difference made in the 
proceeding under Section 257, and that under 
Section 231. Under Section 230, what is 
in dispute between the parties before the 
Court is the right to certain immoveable 
property. Therefore it seems naturally to 
follow that, whatever appeal, whether in 
the way of regular appeal, or of special 
appeal, is provided by the Code generally 
in suits relating to immoveable property, 
wonld be provided for under Section 230 ; 
and thereupon follow the words in Section 
231—“ and the decision shall be subject to 
t appeal under the rules applicable to appeals 
“ from decrees,” that is, the rules generally 
applicable,—those of special appeal as well 
as those of appeal. And then follow the 
words “and no fresh suit shall be enter- 
tained,” &e. , 


Now, in Sections 256. and 257 the point 
or dinarily to be decided is a very simple one: 
was -thereas a matter of fact any material 
irregularity in publishing or conducting he 
sale, such ae had caused substantial injury ? 
That, point does not usually involve any in- 
tricate questions as of rights, such as are 
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contemplated in Section 280, but questions 
of simple facts. 


The questions, then, to be dealt with under 
Section 256 being usually questions of fact, 
and there being no special appeal. allowed in 
the. Code on such questions, it was to have 
been expected that one appeal, and one only, 
would be given against orders under the 
said Section. 


And then follow the express words of 
Section 257, wiz., “and if such order is 
f appealed from, then the order passed on 
“ the appeal shall be final.” 


I hold, then, that looking as well to the 
general policy of the Code of Civil Proce- 
dure as applicable to the particular Sections 
in question (256 and 257), and to the express 
terms of Section 257, there is an express 
provision in these Sections barring a special 
appeal. 


The 3rd February 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble W. S. Seton-Karr, 
L. S. Jackson, A. G. Macpherson, and 
C. Hobhouse, Judges. 


Attachment—Sections 237 and 242 
‘of Act VITI of 1859— Priority of de- 
cree-holder—Appeal. 


Miscellaneous Appeals from an order pass- 
ed by the Principal Sudder Ameen of 
Cuttack, dated the 23rd«November 1866. 


No. 44 of 1867. 


Deen Dyal Sahoo (one of the Decree-hold- 
ers) Appellant, 


Case 


VETSUS 


Radha Muddun Mohun Doss (Judgment- 
debtor) and Kanya Lall Pundit and Deeno- 
nauth Sirecar (Decree-holders) Respond- 
ents. 


Cases Nos. 45 and 46 of 1867. 


Hattee Lall Bhuggut and Dwarkanath 
Bhuggut (two of the Decree-holders) 
_ Appellants, 
VETSUS 


Radha Muddun Mohun Doss (Judgment- 
debtor) and Kanya Lall Pundit and Deeno- 
nguth Sircar (Decree-holders) Respond- 
ents. 
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Case No. 68 of 1867. 


Kanya Lall Pundit (one of the Decree-hold- 
l ers) Appellant, 


VETSUS 


Radha Muddun Mobun Doss (Judgment- 
debtor), and Hattee Lall Bhuggut, Dwar- 
” kanath Bhuggut, and Deenonauth Sivear 
(Décree-holders) Respondents. 


‘Baboos Unnoda Pershad Banerjee, Obhoy 
Churn Bose, Dwarkanath Mookerjee, and 
Tarucknath Sein for the several Appel- 
lants. 


Baboo Romesh Chunder Mitter for the 


Respondents. 

A, ajudgment-debtor, has funds in the hands ofa 
public officer, which B, C, and D severally attached in 
execution of decrees obtained by them respectively in 
. the same Court against A. 


B attached-before C and D, and applied by petition 
that his decree might be first satisfied, Cand D put in 
similar petitions: the Court below took up all the peti- 
tions together, and ordered that B, C, and D should each 
receive, rateably, a part of the fund in question. 


B,C, and D now appeal separately, each making A, 


the judgment-debtor, and the other decree-holders, 
respondents. 


HELD, nem, con., that the decree-holders, B, C, or D 
had no right of apponi as against the rival decree- 
holders: that the order of the Lower Court, taking up 
all the cases together, practically made B, C, and 
` parties to the hearing; and that, having been made 
parties regularly, they could not be struck off by the 
Appellate Court, on the ground that they should not 
have been made parties. . 


Hep by the majority (Macpherson, J., dissenting) 
that B, C, or D, have no right of appeal even against 
the judgment-debtor, 


‘These cases were referred to the Full 
Bench by the Han'ble.L. S. Jackson and 
Macpherson, J. J. :— 


_ Maepherson, J.—TaresE are appeals from 
orders passed by the Principal Sudder 
Ameen of Cuttack, as to the distribution of 
asum of money attached, in the hands of the 
Collector, under Section 237 of Act VIII of 
1859, by the holders of several decrees. 


Hattee Lall Bhuggut and Dwarkanath 
Bhuggut, the appellants in the appeals num- 
bered 45 and 46, had two decrees against 
the judgment-debtor, and are said to have 
been the first to attach the fund in question, 
which was subsequently also attached by the 
other decree-holders now before us. Claim- 
ing to hold the first attachment, Hattee Lall 
and Dwarkanath Bhuggut presented peti- 
tions in their two suits to the Principal 
Sudder Ameen, praying that their decrees 
might be satisfied out of the money which 
they bad attached. The other decree-hobders 
presented similar petitions in their suits. 


The Principal Sudder Ameen directed that 
all the petitions should be brought up for 
hearing at the same time, This was accord- 
ingly done, and the Principal Sudder 
Ameen passed a separate order upon each. 
petition,—the effect of the orders being to 
declare that the appellants in the appeals 
Nos. 45 and 46 were entitled to the costs 
incurred by them in a suit which they had 
brought to éstablish that the fund in the 
Collectorate belonged to their judgment- 
debtor, but that as regards the rate of their, 
claims, they were entitled only to share 
in the fund rateably ‘with the other decree- 
holders who had subsequently attached if. 


The appellants thereupon petitioned this 
Court, stating the facts, contending that the 
orders of the Principal Sudder Ameen were 
illegal and mude without jurisdicfion, and 
praying that the High Court would reverse 
the orders, in the exercise of its general 
power of superintendence, under the ldth 
Section of the. High Court’s Act (24 and 25 
Vie. C. 104). 


Upou these petitions, the following orders 
were, on the 14th February last, passed by 
the Division Court (Norman and Seton-Karr, 


Justices), before whom they came on for 


hearing :—‘‘ Jn this ense, it seems tolerably 
“clear that the petitioner has a-remedy by 
“ appeal, aud that remedy it is for him to 
‘pursue. We therefore make no order upon 
“ this application.” 


On this order being made, the present 
appeals were filed. .In Nos. 45 and 46 the 
respondents are Radha Muddun Mobun Doss, 
who is the original jndgment-debtor, and 
Deenonauth Sirear and Kanya Lall Pundit, 
who are two rival decree-holders. In ap- 
peal No. 44, a rival decree-holder Deen Dyal 
is appellant, and the judgment-debtor and 
Deenonauth Sircar and Kanya Dall Pundit, 
decree-holders, are respondents, In No. 68, 
Kanya Lall Pundit is appellant, while the 
judgment-debtor and Hattee Lall Bhuggut 
aud Deenonauth Sirear are respondents, — 


If the appellants in the appeals Nos, 45 
and 46 had the first attachment, it seems to 
me that the order ofthe Lower Court, putting ` 
them merely on the same footing with: those 
who had subsequently attached the fund, was 
entirely wrong; and that the Court should 
have applied the fund attached, in satisfac- 
tion, in the first instance, of the decree under 
which it was first attached, before applying 
any portion of the fund in satisfying the 
decrees under which the subsequent attache. 


ments were mude 
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But it is contended that these appeals 
will not lie, as the question is not one arising 


` between the parties in .several suits, and 


therefore doés not fall within the provisions 


of Section [l.of Act XXIII of 1861: and 


the decision of the Full Bench.in the case 
of Misree Konwur versus Mohessur “Buksh 
Siug, (Weekly Reporter, Special No, 116) 
is referred to. In that ease, the Full Bench 
held that, as between rival decree-holders 
there is no appeal from an order made under 
Sections 270 and 271 of Act VIII of 1859, 


‘as to the distribution of the proceeds of the 


sale of property which has been sold in 
execution, when there are attachments on 
if issued under several different decrees. It 


is not under these Sections that the orders |. 


complained of were made. For the attach- 
ment of the money in the hands of the Col- 
lector was made under Section 237, and the 
decree-holders applied under Section 242 to 


have their decrees satisfied. But, although 


: Sections 270 and 271 apply only where 


property has been sold in execution, which 
is not the case now. before us, still it appears 
to me that the principle of these Sections 
must guide us ia dealing with monies at- 
tached under Section 287. The decision 
of the Full Bench also must guide us so 
far as it goes. Butit does not Bevormine 
the question now before us. 


In Misree Konwur’s case, the appeal ( (so 
far as can be gathered from the published 
report of it) was’ by a rival decree-holder. 
In the present instance, however, there is 
this material difference, thnt the parties in 


the several suits are parties both to the pro-. 


ceedings in: the Lower Court and to these 
ap peals. 
The applications made by the decree-hold- 


‘ers to the Tower Court were simple ap- 


first attachment, on its own merits. 


`a 


plications. made by them against their 
judgment-debtor. The original question was 
thus solely between the parties to each suit, 
and, as such, came within Section 11 of Act 
XXII of 1861. The Lower- Court might 
have dealt with each application, especially 
with that of the decree-holders who held the 
It may 
be, that in any suita rival decree-holder 
elniming under a decree and attachment in 
another suit, might have applied in order to 


ensure that such portion of the surplus 


proceeds as he was entitled to might not 
be paid away in that suit, But an order 
made on such an application would still be 
an order upon a question arising between 
the parties, How much of a fund which 
has been attached, is to be applied, in satis- 


ai s. 


REPORTER, Rulings. 225 





faction of the plaintiffs decree, is a question 
between the parties,—a question between 
the judgment-debtor and judgment-creditor, 
even although the question may have been 
chiefly raised by arival decree-holder. In 
the cases now before us, the Lower Court 
itself treated every one of these applications 
as made befween the parties in the severdi 
suits, and between the parties only: and in 
no suit has it made any order except be- 
tween the parties to it. Although the re- 
lative positions of the several decree-holders 
who have attachments may be involved in 
the orders made, each order is still in itself 
an order in its own suit, and is not made as 
among strangers. 


The appellants have made not only the 
judgment-debtors, but some, of the vival- 
decreo-holders, respondents. The rival de- . 
cree-holders not being parties to the suit, ib 
may be wrong to make them parties to the 
appeal. But the appeals will, in my opinion, 
lie, so far as they concern parties, although 
they may not lie as regards those who are 
not parties. 


I express this opinion with considerable 
hesitation, because, although itis in accord- 
ance with the view of the question taken 
by Norman and Seton-Karr, J. J., as indi- 
cated in their order of the 14th of Febr uary 
last, I am not without doubt that itis in con- 
flict with the spirit of the Full Bench deci- 
sion, if not with the direct rule laid down 
in it. 


I think that the question which has now ` 
arisen ought to be referred for the decision 
of a Full Bench. The question is, whether 
the appellants in these cases, or in any of 
them, have a right to appeal against the 
orders passed by tho Lower Court; and if 
so, whether against all or any of the persons 
whom they have made respondents respect~ 
ively. In deciding this question, the Full 
Bench will, as it appears to me, have to de- 
cide what is the proper procedure in cases 
where rival decree-holders claim to be paid 
out of a fund which‘has been attached under 
Section 237 under several decrees. 


Jackson, J.—I concur with my brother 
Macpherson in referring this case for the 
consideration of a Full Bench. 


The question for decision, I think, will be 
this:— ° 


A is entitled to a fund in the hands of a 
public officer (nota Court of Justice); B; C, 
and D all having decrees against A in the 
same ‘Court; that Court, at the instance of 
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one of them, B, attaches tlie fund under Sec- 
tion -237,. Code of Civil Procedure; the 
other creditors also obtain attachment. ` 


The Court, taking up seriatim the execu- 
tion cases of these several creditors, records 
an order for the distribution of the fand rate- 
ably among the creditors, after. payment of 
£ sum allowed as costs to one of them who 
had brought a suite to try A’s right to the 
fund. ` 


“Has Ba She of appeal (on the ground 
that he was entitled to be paid in full), as 
having first attached 


lst.—Against A ? 
2nd -— Against the other creditors ? 


I imyself do not think ‘that he has the |. 


right of appeal. 


First.—Against A, because there i is really 
no contest between him and A. The fund is 
in the custody of the Court; whatever be 
the result, ÆA cannot expect, nor does he 
seek, to.get any part of it back, and it is 
quite immaterial to him whether B gets the 
whole of it, or-if is distributed between B, 
C, and D. 


Therefore, A has no interest in the dispute, 
and cannot be called on to pay costs; and to 
bring an appeal nominally against A, in order 
to determine a question really between B and 
C, appears to me absurd. 


Second.—As against the other creditors, 
I think there is no appeal, because the 
principle, at least, of the Full Beach Ruling 
cited applies, and excludés an appeal against 
them. 


I am not much pressed by the opinion 
of Norman and Seton-Karr, J. J., who 


' thought an appeal would lie, because, . with 


all respect for those learned Judges, I under- 
stand that opinion to have been given upon 


"an ex-parte application, and therefore with- 


out hearing argument for the opposite view 
of the case, 


It seems to me that some provision of the 
law is very much wanted, which would 


enable the’ Courts, in circumstances such as 


we have stated, to array the parties in one 
proceeding and to decide actually and openly 
between them, and providing such appeal 
as may be thought necessary. 


The judgments of the Full Bench i were 
-~ «delivered as follows :-— 


Peacock, C. J.—-Itappears that there were 
several decrees against the judgment-debtor 
in this case, -and that a sum- of- 29,000 and 


\ 


odd rupees had been paid into the Collector’s 
haids as belonging to the judgment-debtor , 
arising from a “surplus upon & ‘gale of an 
estate belonging to him for arrears of Gov- 
‘ernment revenue. Section 270 of Act 
VIII of 1859 directs tliat whenever proper- 
ty is ‘sold in execufion of a decree, the 
person on whose application such property 
was attached shall be entitled to be first 
paid out of .the proceeds thereof, notwith- 
standing any- subsequent attachment of the 
same property by another party in execution 
of a prior decree. One of the judgment- 
creditors having attached, in execution of 
his decree, the money in the hands of the 
Collector for 12,000 rupees, contended that 
he was entitled to have his decree satisfied 
in preference to the other ea pen one ot 
ors, 


It was contended that as the property was 
money in the Collector’s hand, arising, not 
from the sale of property in execution of the: 
decree, but from the surplus of the proceeds 
of a sale for arrears of Government revenue, 
the case did not fall within that Section, and 
that consequently the plaintiff who first at- 
tached the money in the Collector’s hands for 
the 12,000 rupees decreed to him, was tot 
entitled to be satisfied out of itin preference 
to the other execution-creditors, The other 
decree-holders also applied to have. their 
claims satisfied out of the 29,000 rupees, 
but there was not sufficient to satisfy then 
all. Before it was detided what amount 
each of the credifors was entitled to be paid 
out of the fund, a difficulty arose in conse- - 
quence of its appearing that the estate, which 
had been sold for arrears of Government ` 
revenue, had stood in the name, not of the 
judgment-debtor, but in the name of a third 
person. ‘The execution-creditor who had. 
first attached the money was, therefore, 
directed to bring a suit to try whether the. 
property which was in the hands of the 
Collector, was or was not the property of the 
judgment-debtor. That suit was decided 
in favor of the plaintiff, and it was held that 
the property was liable to satisfy one or 
more of the decrees ; but several applications . 
having been made to the Judge by the several 
execution-creditors, the Judge directed the 
Principal Sudder Ameen to take up all the 
cases together. It appears to me that the | 
object of that order was- that upon hearing 
all the parties, the Principal Sudder Ameen” 
should decide whether the creditor, who had ` 
first*attached the praperty, was entitled to- 
have the whole amount of his decree satisfied 
in -preference to the others, or whether all. 
: a . 
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the creditors were entitled to be paid part 
passe. The Priucipal Sudder Ameen in 
giving judgment stated that in his opi- 
nion-the money not having arisen from the 
sale of property in execution, the judgment- 


creditor who first made the attachment, was. 


not entitled to have the whole amount of 
his detree satisfied, but was only entitled 
to be paid pro rata; thereby meaning that, 

. having regard to the other execution-credit- 
ors, he was to have only his fair propor tion 
of the property attached. 


Now, it appears to me that all the execu- 
tion-creditors were proper parties before the 
Court for the purpose of determining whe- 
ther -the first execution-creditor was entitled 
to be paid the full amount of his 12,000 
rupees, or whether the other decree-holders 
were entitled to be satisfied in proportion 
to the amounts of their several decrees. 
There does, not appear to be any express 
provision in the Code of Civil Procedure 
as to how several execution-creditors, who 
have separate claims to have their decrees 
satisfied’ out of property which has been 
attached in execution, are to come in and 
have the matter decided between them. But 
there must be some mode of doing it. For 
instance, suppose all the execution-creditors, 

‘who claimed subsequently to that one who 
had first attached the property, had said, 
“it is true that you, the first execution- 
* creditor, did attach the property first, but 


“ your judgment was a fraudulent one; it. 


“was a judgment in collusion with the 
“ judgment-debtor, and you attached the 
“ property under that decree, not for the pur- 
“nose of satisfying a bond fide debt due to 
“vou, but for the purpose of protecting the 
“ property from the other decrse-holders for 
“the benefit of ‘the judgment-debtor ;”— 
there must be ‘some mode of trying such 
a question between the several claimants ia 
the Court out of which the execution issued. 
Such a question could not properly be tried 
merely between the execution-creditor who 
first attached the property and the judgment- 
debtor, without giving the other judgment- 
-ereditors the power of coming in and being 
heard upon the question of collusion. 


The Judge having directed the Principal 
Sudder Ameen to hear all the cases together, 
substantially made all the execution-cr edit- 
ors parties to the hearing. The question 
was not one to be determined in each of the 
suits between the parties to such suit alone, 
but it was a question between all the execu- 
tion-creditors ag to how the money attached 


in one of the suits was to be distributed. 
It was not, therefore, an appealable case 
‘within Saction 11 Act XXIIT af 1861. 


The Principal Sudder Ameen heard all 
the cases together, and made separate orders 
in each suit, in which he awarded the money 
attached to be paid to the several judgments 
ereditors in proportion of, the amounts of their 
several decrees. - If each of those orders was 
merely between the. execution-creditor and 
the judgment-debtor in the particular suit, it 
was wrong, because, as between them, if there 
‘had been no other execution-creditors, the 
judgment-creditor ought to have been paid 
the whole amount of his decree, the 29,000 


| rupees being more than sufficient to satisfy 


the whole of it. It was in consequence of 
the other execution-creditors having claimed 
to be paid, that the claim of the creditor 
who first attached the money to be paid the 
whole amount of his decree was disputed. 
It appears to me that the Principal Sudder 
Ameen, whether he was right in his decision 
or not, ‘whieh is a point not necessary to be 
decided now, was not correct in drawing up 
separate orders in the separate suits. “He 

ought to have drawn up one order in all the 
suits which were heard together under the 
order of the Judge, and by that order to 
have adjudicated upon the several rights of 
the several execution-creditors to be paid 
out of the monies attached. If the order 
had been drawn up in that manner, if would 
not have: been appealable under Section 11 
of Act XXIII of 1861. 


* The Code of Civil Procedure enacted that 
there should- not be any appeal from an 
order passed in execution of a decree, but 
that enactment was altered by Section 11 of 
Act XXIII of 1861, which gives an appeal 
upon all questions relating tothe execution 
ofa decree arising between the parties to 
the suit in which the decree was passed. 


Now, the several appellants and respond- 
ents .were not parties to any one suit, but 
were severally parties to several suits, in 
which the separate decrees were obtained. 
Under the order of the Judge, they all be- 
came parties to one hearing as to the mode 
in which the funds attached should be dis- 
tributed. The appeals are not appeals sim- 
ply between,the parties to the suit in which 
any of-the decrees were obtained, but be- 
tween those parties and the plaintiffs in 
othe? suits. 


Can we, then, in each of these appeals 
order ‘all the respondents who were not 
parties to the several suits to be struck out, 
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and try each of the appeals separately as an 
appeal between the execution-creditor and 
the judgment-debtor in the suit, omitting all 
the other parties ? It appears to me that the 
Principal Sudder Ameen was right in hear- 
ing the case of all the claimants together, and 
that the several orders were substantially 
only one order made upon one hearing in 
one case, to which all the execution-credit- 
ors in the several suits were parties ; and, 
consequently, that it was an order from 
which no appeal would lie, The respondents 
in each of these appeals having been pro- 
petly made respondents, they cannot be 
struck out, upon the ground that they ought 
never to have been ‘made respondents. It 
appears to me, therefore, that in these cases 
no appeal lies. 


The whole of the appeals will be dismissed 


. with costs, 


Seton-Karr, J—I am of the same opinion. 


The learned Chief Justice has so clearly 
stated the facts that itis unnecessary for me 
to recapitulate them. I was ‘ane of the 
Division Court which refused to accede to the 
motion brought before us, praying that the 
Court would exercise its alleged power of 
interference under the 15th Section of the 
High Court Act. Nothing that I have heard 
to-day leads me to think that we were at all 
wrong in refusing so to exercise any inter- 
ference. At that time we stated that it 
seemed tolerably clear that the petitioner had 
a remedy by appeal. Iam still of opinion, 
that if the question had been confined to w 
simple question between the judgment-credit- 
or and tbe original debtor, and if it had not 
embraced or affected the interests of other 
parties, there would have been an appeal to 
the High Court, whether the appeal had 
been brought by the judgment-debtor object- 
ing to something as too favorable to the 
creditor, or by the judgment-holder in respect 
to something which affected the judgment- 
debtor alone. But, after considering the 
various Sections of the Code applicable to such 
proceedings, [ do not find that there is any 
power given to us to interfere in appeal 
between rival decree-holders. I think, with 
the learned Chief Justice, that it is not now 
competent to us to. strike out the names of 
the rival decree-holders, who hawe been made 
respondents, and then to decide a question 
which, though apparently limited to one 
between the first decree-holder and the origin- 
al debtor, in reality seriously affects and 
alters ‘the position, rights, and claims of other 
rival decree-holders. i 


The judgment of the Full Bench reported 
at page 527 of Marshall’s: Reports, rules — 
that there is no appeal from an.order made 
under Sections 270 and 271 of Act VIII of 
1859, as regards the application -and distri- 
bution of the proceeds of property sold in 
execution under the decree of n rival decree- 
holder. Ido noé lose-sightof the fact that, 
in this case, the property in deposit does not 
arise out of å sale made in execution of a 
decree, but out of a sale for arrears of 
Government revenue. But I think the same 
analogy applies, and at any rate, as I am not 
able to find that there is any appeal given to 
parties to this Court by any express terms 
or Section of the Code fairly construed, I 
must come to the conclusion that there is no 
appeal. : 


I think it might possibly. be convenient, as 
stated by my learned brother Jackson who 
referred this case for the decision of a Full 
Bench, if the Courts were empowered to 
array rival decree-holders and to decide 
questions arising between them in execution . 
of decrees. That, however, would be a ques- 
tion for the Legislature; and in these cases, 
the first decree-holder (the appellant before 
us) might have his remedy by including 
all the rival decree-holders in a separate and 
regular suit to have his right declared that 
the property should remain in deposit in the 
Collectorate, or that he should be entitled to 
be first paid off in full. 


Jackson, J.—I 


am also of the same 


It appears to me quite impossible to re- 
gard the question mooted in this appeal as 
being in any sense a question between any 
decree-holder and the judgment-debtor;. it 
is, it seems to-me, wholly a question between . 
rival decree-holders. The (appellant has 
come into this Court confessedly to endea- 
your to induce the Court to exercise its 
power, whether appellate or supervisory, to 
get rid of an order to his prejudice and 
in favor of other decree-holders, The 
Code of Civil Procedure, as pointed out by 
my Lord, does not contain any specific rules | 
for bringing together into one cause and 
hearing the claims of several decree-holders, 
although it is manifest, from a consideration 
of the Sections,—270, 271, and 272,—that 
many questions between such parties must 
arise, and the Court is empowered to hear 
and determine them. And so, in like raan- 
ner, in respect of questions arising ‘under 
Section 237,—-questions arise, but uo mode 
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of procedure for determining them is laid 
down. 


In the absence of any such definite 
procedure, the Principal, Sudder Ameen, 
although he had first ordered that these 
several cases should be brought up at once 
and heard together, has followed no other 
course as fo recording his decision but that 
of writing down a copy of the decision at 
which he arrived on each one of the cases 
between the several decree-holders and the 
judgment-debtor; and this accident of form, 
it seems to me, has probably suggested the 
notion that the cases may be looked upon 
and dealt with. as isolated cases between 
each decree-holder and the judgment-debtor ; 
but that, it seems to me, is a mere form, and 
we, should be blinding ourselves to the 
substance if we attempted to deal with the 
case in that way. Whatever the advantages 
or disadvantages may be in the matter of 
taking up ‘appeals, we are bound by the 
Letters Patent of our Court; and the 16th 
Section expressly provides that this Court 
_ shall exercise appellate jurisdiction in such 
cases as are subject to appeal to the High 
Court by virtue of any laws or regula- 
tions in force. We cannot go beyond that 
Clause. 


. Section 364 of the Code of Civil Procedure 
clearly provides that “no appeal shall lie 
‘from any order passed after decree and 
« relating to the execution thereof, except as 
“is herein-before expressly provided ; ; and 


reference was thera made to Section 283, of. 


the Code. That Section 283, which gave 
the Courts in execution proceedings power 
to determine certain questions between the 
parties to the suit, and which provided 
appeals in these cases, has been expanded 
into Section 11 Act XXIII of 1861. By 
the terms of the latter Section, Courts in 
execution of decrees have received some- 
what larger powers in the determination of 
questions between parties to ‘the suit. 
Wherever the Courts have received extension 
of original powers, in those cases the appel- 
late jurisdiction has also been extended. But 
as this ig not, it seems to me a question in 
any sense, between the parties to the suit, 
if is nof a question under Section 11, and 
the appeal is consequently not allowed. 


Macpherson, J.—1 quite concur that,-2s 
regards the rival decree-holdérg in these 
cases, there is no. appeal. og 


But, as regards the actual judgment.. 
debtor, I still incline to the opinion “which 


I expressed in referring the case, that the 
appeal lies in each case as against him 
alone, the order appealed from being solely 
between the parties to the suit. in which the 
order was made. 


Hobhouse, J.—I am of the same opinion 
as the learnéd Chief Justice and my learned 
brothers Seton-Karr and Louis Jackson. 


The material facts are, that in the Court of 
the Principal Sudder Ameen‘there were seve- 
ral decree-holders holding decrees against 
one and the same judgment-debtor. 


There was also a. sum of money payable | 
to the judgment-debtor in the hands of an 
officer of Government, within the meaning 
of Section 237 of the Code of Civil Proce- 
dure. 


Each of the decree-holders claimed a por- 
tion of that sum in satisfaction of his decree, 
and the aggregate of the claims of all the - 
decree-holders was in excess of the sum in 
deposit. 


The Principal Sudder Ameen lumped 
all the decrees together, and passed one and 
the same order on all of them, and by that 
order given, as I should suppose, under Sec- 
tion 342, declaréd that each decree- -holder 
should receive a part of the sum of money iu 
question rateably, according the amount of 
his decree. 


Certain of the decree-holders now appeal, 
and the substantial relief they claim is that 
each should be paid his decree in full, as 
far as the money in deposit will go, accord- 
ing to priority of attachment, and to each 
appeal the rival decree-holder, as well as the 
judgment-debtor, are made parties. 

The question before us is whether such an 
appeal will lie. 


I agree that this was not a procedure 
under Section 270 of the Act. If it had 
been, an appeal would certainly have been 
barred under the Full Bench Ruling to be 
found in Marshall, page 527. 

I agree, atso, that there is no-precise pro- 
cedure laid down; and that yet, when all 
the decree-holders were before the Principal 
Sudder Ameen at one and the same time, 
praying for execution of their several decrees 
under Sections 237 and 242 of the Act, ‘the 
Principal Sidder Ameen was bound to pass 
an order on the prayer of each one of the 
applicants. 

The Principal Sudder Ameen did pass 
such an order, and this was “an order passed 
after decree and in execution thereof,” - 
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Then, Section 364 says that no appeal 
shall lio from ‘any such order except as 
expressly provided ; and Section 11 Act 
XXIII .of 1861 ouly modifies Section 364 
in so far as regards questions between parties 
to a suit. 


° Now, here, the question is not one be- 
tween parties to the.suit. It is substantially 





Case No. 854 of 1866. A 


Miscellaneous Appeal from a decision piles: 
ed by the Judge of ‘Beerbhoom, dated the 
ard October 1866. 


Soroop Chander Hazrah, Petitioner, 


and really a question between rival decree- 
holders,—-a question as to whether each shall 
receive certain monies according to priority 
of application for execution of decree, or 
whether all shall receive rateably: and the 
` test is this, that if we were to give the ap- 
pellants the relief they ask, we should have 
to decide as between each of them as a 
rival decree-holder, and not as between each 
of them and their common judgment-debtor, 
who has no voice and no interest in the 
_ question in dispute. 


, VETSUS 















Troylékhonath Roy and others, 
party. 


Opposite 


Baboo Sreenath Doss for Petitioner. 


Baboo Juggadanund Mookerjee for the 
Opposite party. 


One of several judgment-debtors who purchases a de- 
cree against himself and his co-debtors cannot issue 
execution against his co-debtors, and recover from them 
the whole amount of the common debt, His only remedy 
is to sue them in a regular suis for contribution, and 
to compel them to pay him their shares of the amount 
for which‘the Wecree was purchased. 

An appeal under Section 11 Act XXHI of 1861 against 
the order for execution would not affect a purchaser at a 
sale under the execution, 


For these réasons, I hold that no appeal 
lies in the ease before us. 


The 3rd February 1868. 
Present: 


The [on’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
W. S. Seton-Karr, J. B. Phear, and 
A. G. Macpherson, Judges. . 


The reference to the Full Bench in case 
No. 854 of 1866 followed that in case Nò. 
890, which was referred by Dayley and 
Sumbhoonath Pundit, J. J., on the 16th of 


Execution—Debtor purchasing decree Hay .1867 :— 


Pundit, J.—-In this case, in execution of 
a joint-decree at the instance of a purehaser 
of the rights of the decree-holder, the pro- 
perty of one of the joint-debtors was sold. 
That debtor appealed to this Court against 
the legality of the execution `of the decree 
and of the sale, on the ground that the pur- 
chaser of the decree was a benameedar for 
another joint-creditor. 


The Lower Court had not tried that al- 
legation, nor enquired into some other ma- 
terial grounds in the case, and therefpre we 
remanded it to tho Lower Court with direc- 
tions tore-try those points. We remarked, 
however, that if the petitioner, appellant, 
could show the purchaser to be one of, the 
joint-debtors, the case need not be further 
gone into, nnd the sale should be set aside. 


This order was passed, because. we thon 
held that no jaint-debtor could legally pur- 


against a co-dcbtor—SAppeal. 
Case No. 890 of 1866. - | 
Miscellaneons Review. 
Denm Dabee, Petitioner, 
versus 


Eshan Clunder Sein and others, Opposite 
party. 


Baboos Sreenath Doss ant Chunder 
Madhub Ghose for Petitioner. 


dr, K.. V. Doyne aud Baboo Kishen 
| Kishore, Ghose for the Opposite party. 
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chase a decree se ns to be entitled to exe- 
cute the same against his other joint-debt- 
ors, in the view that such a purchase was 
nothing less than a satisfaction or discharge 
of the debt under the decree, and that only 
a suit for contribution could be brought 
none the, other debtors by the said pur- |c 
chaser. 


In carrying out this order of remand, it 
was found below that the purchaser was one 
` of the joint-debtors. 


Subsequently, on review, it was held ri us 
thata joint-debtor could legally purchase. 
a decree against himself and others, and at 
the same time, after purchase, execute this 
decree i in the same way as the original de- 
cree-holder, 


This order having been passed, the debt- 
or whose property was sold, has now 
asked for a review, on the ground that, under 
the ruling. of this Court, dated 10th March 
1862, pp. -459-460 of Hay’s Reports, Vol. I, 
“a creditor purchasing. a decree is enti- 
tled to execute it against the other debtors 
only, : after deducting his- own share of the 
liability, and only to the extent of thé re- 
spective liabilities of each of those debtors.” 


Now, after hearing Counsel on both sides, 
we first haye to admit the il and 
admit it accordingly. 


We, however, doubt whether the er 
decision is correct law. Weare inclined to 
think that when @ creditor purchases a de- 
cree, no law excludes him from exercising 
all the rights which the original decree- 
holder possessed. 


We may remark that if the original decree- 
holder had proceeded ‘against one only of 
the joint-debtors under his decree, that 
debtor would, in order to recover what he 
may have thus been obliged to pay more 
than his due share, have had to sue for con- 
tribution, and so when the joint co-debtor 
after purchase proceeds against one debtor, 
that debfor also would have to sue for contri- 
bution. 


In the case cited above, the purchaser of 
the decree had, of his own accord, with a 
view to avoid litigation, deducted his own 
quota, and:asked, in execution, for the realiz- 
ation of the remainder only; but it does 
not follow that in: every such case such a 
purchaser. i is bound to make- such a deduc- 
tion, 


Farther, the conduct of the’ plaintiff i in 
that case, with reference to the deduction, 
might have suggested to-the Divisional 
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Court the propriety of ruling that if plaintiff 
has for his own convenience deducted his 
share of the liability, he should be coni- 
pelled to be consistent throughout, by execut- 
ing the decree against each debtor only to 
the extent of his share, and so protect these 

co-debtors from future litigation. 


We observe that the extent of the shares 
of the joint-debtors in that case appears to 
have been admitted. 


We, therefore, think that that case is speci- 


.al under these ciftecumstavces; and we hold 


‘that, ordinarily, it would be far from proper 
and convenient to receive and enter into, and 
adjudicate upon, disputes regarding the ex- 
tent of liability and means of each creditor 
to pay off his liability. Further, it will not 
suffice to settle such disputes once only ; for 
incase of the failure of any one of the 
joint-debtors to pay his quota, as allotted in 
the first instance, the Court will have again 


.to re-open and adjudicate afresh on the ex- 


tent of liabilities and means of the remain- 
ing co-debtors and of each of them from 
time to time ad infinitum, and so on. 


Moreover, redress is not withheld at all by 
the present system. Any party who may be 
made to pay more than his just share of the 
debt may sue for contribution, and in that 
case the general principles of the precedent 
noted above may reasonably be adopted with 
advantage. Itis tobe kept in mind that 
here the fact of the purchaser being one of 
the joint co-debtors is denied by the pur- 
chaser of the decree and by the purchaser in 
the sale for execution, and though the 
Lower Court had found as a fact against this 
denial, still as the order of remand under 


‘which the same finding was arrived at was 


set aside by us in review, those who deny 
the identity of the purchaser of the decree 
with the debtor had no occasion before to 
contest the correctness of that finding. 
They are now, however, of course, at li- 
berty to deny the correctuess of this finding, 
but before any final decision is pronounced 
in this case, thereal facts on this point 
must, ifnot admitted, be clearly found in 
appeal, when the necessity for such ground 
arises, 


At: present, it is only necessary to prefer 
the case to the Full Bench to decide whe- 
ther the opinion expressed in the decision re- 
portéd in Hay’s Reports Vol. I, pp. 459-460, 
10th March 1862, is correct law ; ; and if it be 
so, whether in the case of execution by the 
Joint-debtor being taken out against one of 
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Under Section 208 Act VIIL of 1859 
the assignee of a decree has a right to issue 


: : : tion, if the Judge think it just and 
The point decided by us in the former re- cabin z ee 

view regarding the powers of, a joint-debtor | Pigeon a spot he ete ee one. 
to purchase n joint-decree and to execute if; The question, then, arises, whether it is 
against his co-debtors was again taken be-i proper to allow one of several debtors, who 
fore usin the present review ; but it not| has purchased a decree against himself and ` 
being shown to us fhat our subsequent rul- | the others, to issue execution against his co- ` 
ing was opposed to any other ruling, or that | debtors and .recover from them the whole 
it was opposed to law, we did not think if | amount. à ; 
proper to admit the objection taken on that | - , 
ground ; but if, in course of trial of these The case not being provided for by any 
two points of law submitted by us to the. Specifice rule, it becomes necessary for the 
Full Bench, that Bench discovers that with- Court under Regulation IH of 1793 to de- 
out trying that first question, the other two cide the case according to the principles of 
questions submitted by us cannot properly | Justice, equity, and good conscience. The 
be tried, we would request the Full Bench Court must, therefore, decide whether it is, 


to try the correctness of our further opinion | according to the principles of justice, equity, 
upon that first question also. | and good conscience, to allow one of several 


debtors under a decree to purchase the de- 
The judgments of the Full Bench were ‘cree and levy the whole amount against his 
delivered as follows :— co-debtors. If he could do so, one of nine 

f several debtors, liable amongst themselves ` 
Peacock, C.J., (Bayley, J., concurring, )— | to pay 8-9ths of,» debt, might purchase the 
In the first case (No, 890) certdin plaintiffs | whole debt for 1-9th of the amount of it. 
sued to enhance the rents of their estate. If he eduld levy the whole, or even 8-9ths 
It does not appear what their respective in- | when he had paid only 1-9th as the pur- 
terests in the estate were. Butit appears | chase-money for the decree, instead of 
that they’failed in the suit and were render- ! having to pay 8-9ths, he would pay 1-9th 
ed liable for costs. But unless we know the | and put 8-9ths into his pockets, and, by that 
extent of their respective interests in the , means, be a gainer of 7-9ths by the transac- 
estate, we cannot say in what proportion, as | tion. That would not be according to the 


the joint-debtors for the whole debt, the sale 
is liable to be reversed. 


between themselves, they were each liable , 
for those costs. One of the persons, how- ! 
ever, against whom the decree was passed 


l for costs, unknown to the others, purchased 
‘the benefit of that decree against himself and 


the others, in the name of a third person be- 
namee, and then he attempted to issue exe- 
cution against the others for the whole debt 
which was due from htm and them jointly. 
The Judge held that he had a right’ to issue 
that execution. i í 


It is unnecessary for me to go through the 
several decisions of the Division ‘Bench 
upon the subject. 
this, that the party who purchased the de- | 
cree had aright to issue execution against the 
others ; but finding that there was a decision 
in 2 Hay’s .Reports, page 459, under which 
one of several judgment-debtors, purchasing 
a, decree against himself and others, was 
declared: entitled to execute it against the 


. others only after deducting his own share 


of the liability, and only to the extent of the 
respective liabilities of each of the other 
debtors, the Division Bench referred the 
cause to a Full Bench. 


The last decision was | 


principles of justice, equity, and good con- 
science. 


Now, having to administer equity, justice, . 
and good conscience, where are we to look 
for the principles which are to guide us? 
We must go to other countries where equity 
and justice are administered upon principles 
which have been the growth of ages, and see 
how the Courts act under similar circum- 
stances ; and if we find that the rules which 
they have laid down are in accordance with 
the true principles of equity, we cannot do 
wrong in following them. 


If the decree had not been sold, the judg- 
ment-ereditor might, in his discretion, have 
executed it against the debtor who has now 
purchased it, | 


Baboo Sreenath Doss, who argued this 
case very ably for the appellants, referred to 
Story’s- Equity Jurispru- 

y ad ) @) dence,* and cited many 

x cases to show that if aman 
being one of several debtors, takes an assign- 
ment of the debt, he, by so doing, discharges 
the debt. = 


. 
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» There are also one or two other cases 
which were not referred to by Baboo Sree- 
nath Doss. .One is the case of Reed versus 
Norris (II Mylne and Craig, page 361), in 
which a son, being indebted to his father 
upon a boud for £1,000 and interest, subse- 
' queutly joined his father as surety in a bond 
to Lord Vernon for £500 and interest, A 
memorandum was endorsed upon the bond 
for £1,000, by which it was agfeed between 
the father and son that,the son .should not 
be called on to pay the principal sum of 
£1,000 until the father should have paid 
all principal money and interest due on the 
bond for £500. 


The son compromised the claim of ‘Lord 
“Vernon’s executors on the bond for £500, 
and the question was whether the son’s exe- 
cutors could set off the whole of that debt 
against the bond. ee 


Lord Cottenham said,—‘* The question, is, 
“ how far the representatives of the son, 
“ the surety, having come to an arrange- 
“ment with Lord Vernon’s executors by 
`“ which the bond for £500 has been got rid 
“ of and discharged, are entitled, as against 
“ the father’s estate, to demand more than 
** they have actually paid to Lord Vernon’s 
‘ executors, in exoneration of the liability 
'“ of the son’s estate upon the bond for 
“ £500. l 


“Now, if there had been no authority 
“ upon this subject, I should haye found very 
“little difficulty in making a precedent for 
“ deciding that, under these circumstances, 
& the surety is not entitled to demand more 
_ than he has actually paid. I take the case of 
“an agent. Why is an agent precluded 
“ from taking the benefit of purchasing a debt 
“ which his principal was liable to discharge ? 
“ Because, it is his duty on” behalf of his 
“ employer to settle the debt upon the best 
terms he can obtain; and if he is employed 
for that purpose, and is enabled to procure a 
“ settlement of the debt for any thing less 
“than the whole amount, it would be a 
_ “ violation of his duty to his employer, or at 
‘< least would hold out a temptation to violate 
“that duty, if he might take an assign- 
“ mentsof the debt, and so make himself a 
creditor of his employer to the full amount 
‘ofthe debt which he was employed to 
“ settle. Does not the same duty devolve on 
“ the surety? He enters into an obligation 
“and becomes subject to a liability upon a 
“contract of indemnity. The contract 
“ between him and his principal is that the 
. “ principal shall indemnify him from what- 
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“ ever loss he may sustain by reason of incur- 
“ ring an obligation together with the princi- 
“pal, It is on a contract for indemnity 
“ that the surety becomes liable for the debt, 
“ It is by virtue of that situation, and because 
“ he is under an obligation as between him- 
“ self and the creditor of his principal, thate 
“heis enabled to make the arrangement 
“ with that creditor. I$ is his duty to make 
“ the best terms he can for the person in 
“ whose behalf he is acting. His contract 
“with the principal is indemnity. Can 
“ the surety; then, settle with the obligee, 
“and instead of treating that settlement as 
“ payment of the debt, treat it as an assign- 
“ment of the whole debt to himself, and 
“claim the benefit of it, as such, to the 
“ full amount, thus relieving himself from. 
“ the situation in which he stands with his 
“principal, and keeping alive the whole 
“ debt ?” l 


Applying the principle of that case to 
the present, let us see how it stands. In 
that case, the surety could only recover the 
amount which he had actually paid. But, 
in this case, one of several co-debtors, having 
paid less than the full amount of the debt 
seeks to recover the full amount of the debt,” 
from the others. At most, he is entitled 
only to an equal proportion with ithe other 
debtors of the amount which he paid to 
get rid of the debt, 


The other case is in 2 Yonge and Collyer’s 
Reports, page 462, (Dowbiggen versus 
Bourne), which, I think, is almost a stronger 
case than the other. A and B, as his 
surety, having given a joint and several 
promissory note to C, the latter brought 
separate actions against A and B upon the 
note, and recovered judgment in both ac- 
tions. C afterwards issued execution upon 
the judgment obtained against B, whereby 
B was compelled to pay’ the whole debt and 
costs. ` Upon a’bill filed by the administra- 
tris of B for the purpose of obtaining an 
assignment of the judgment which had been 
recovered agdinst A, the principal debtor, it 
was held that such judgment, not being 
available at law in the hands of the credit- 
or, was not available in equity in the hands 
of the surety, and consequently that the 
Court could not compel an assignment as 
sought by tHe bill. 


Mr. Baron Alderson, in giving judgment 
in the case, said :—* T expressed my opinion 
“ on the hearing of this case that the plaintiff 
“ could not derive any benefit from the assign- 
“ ment of the judgment against Cawthorne ; 
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“and that, supposing that to be the case, 
“ there was not any ground for the interfer- 
“ ence of theeCourt of Equity to decree that 
“ assignment. The question I desired an 
* opportunity to consider was, whether, un- 
“ der the circumstances, there would be any 
+‘ remedy at law, supposing an assignment of 
“ the judgment were actually executed to the 
** executors of Mr. Dowbiggen. It is quite 
“ glear from the authorities that a surety who 
‘© pays the debt of the principal debtor, is en- 
` *€ titled to the benefit of all those securities 
“ which the creditor himself could render 
‘available against the principal debtor. 

“ That point was in effect determined by Chief 
‘* Baron Alexander on the argument of the 
s demurrer in this case ; and I cannot’ help 
«t regretting that he did not then dispose of 
“ the question of law which is now raised, 

‘and which was as ripe for discussion seven 
“ years ago as it is at the present time. 


‘In this case, the assignee, if he obtain 
‘on assignment of the judgment, must ne- 
i cessarily proceed in the name of the assignor, 
“to enforce that judgment. Now, what are 
“ the facts of the case? A joint and several 
. promissory note was entered into by Caw- 
“ thorneand Dowbiggen as his surety. The 
note, when due, was not paid and the payee 
& of the promissory note brought an action 
“ and obtained judgment for the full amount 
‘of the note and interest against Caw- 
‘‘thorne, the principal debtor, for I think 
“itis fully established that Cawthorne was 
‘‘the principal debtor. The holder of the 
“ note having obtained this judgment against 
as Cawthorne, finding that it was not 
“likely to be made available, brought 
** another action, as he was entitled to ‘do, 
“ against Dowbiggen, the surety, and re- 
“ covered judgment against Dowbiggen for 
“ the amount of the note and interest. Dow- 
“ biggen paid for the amount of the prin- 
“ cipal money and interest due on thé note 
“and the costs of the action against him, 
“and the holder of the note, having been 
“thus satisfied the whole of the principal 
“ money and interest, had no further claim 
‘ except perhaps in respect of the costs of, 
“the action agsinst Cawthorne ; and if he 
“ had afterwards veritured to proceed on the 
“ judgment against Cawthorne,, the Court 
“of King’s Bench, in which the judgment 
“ was recovered, would have interfered in 
‘u summary manner to stay procéedings 
“on the judgment except for these costs. 
“The whole effect, therefore, of assigning 
“ the judgment to the plaintiff would be to 
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“ give her that which would be wholly uses 
“less exceptfor the purpose of recovering 
* the costs of the action against Cawthorne, 
and to which, as administr atrix of Dowbig- 
“£ gen, she could not possibly have any right ; 
and that it had been felt that she had no 
* right was evident from the tender to the 
“ defendants, the Bournes, of those costs. 
“The case in substance is not distinguish- 
“able from the case* 
“ before Lord Eldon, in 
“ which he says, that if 
* a bond is by principal and surety and at the 
game time, a mortgage is made for securing 
& the debt, the sur ety paying the bond has 
“a right to standin the place of the mort- 
“gageo, but that if there is nothing but the 
“ boud, the surety, after discharging it, cnn- 
“ not set it up against the principal debtor. 

“< It appears to, me that any assigment of 
“the judgment would be. eutirély useless ; 
“and therefore under the whole of the cir- 
cumstances, I think the bill must be dis- 
“ missed ; but as the Bournes might, 1 think, 
“ readily have given to Mrs, “Dowbiggen - 
“what she required, though it was per- 
‘“ fectly useless, I think the bill must be 
“ dismissed agninst them with costs. ‘There 
“is no ground or pretext for making the 
“ surety pay the costs of the principal ; the 
* bill must, therefore, also’ be dismissed 
without costs against: the defendant 
t“ Cawthorne,” 

It appears to me that this case ‘shows 
clearly that, if one debtor satisfies the judg- 
ment-debt and takes nn assigument of it, 
he cannot enforce it by execution, or in any 
way, against his co-debtors. His only reme- 
dy is to sue them for contribution, and to 
compel them to pay him their shares of the 
amount for which the decree was purchased, 
having regard’ to the proportion in which 
they were bound, inter sé, to satisfy the ori- 
ginal decree. 

It is said, if you do not allow the plaintiff 
to execute this decree, you will put nim to 
all the inconvenience of instituting a regular 
guit for contribution, But suppose you do 
allow him to execute it, you will force the 
defendants to sue for contribution. It 
appears to me that that certainly would be a - 
very inconvenient course, and would lead 
to a AHRS of actions, which the law 
abhors, 

Tt appears to me, upon the general princi- 


* Turner and Russell, 


~ + 


| plas of-equity, that the debtor in this ease, 


having taken an assignment of the judg- 
ment, was not entitled to enforce it by exe- 
ounon against his co-debtors.. 
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Then the question arises, what is to be- 
. come of the’ sale which has taken place 
under the execution? We are asked whe- 
ther the sale ought to be reversed.. It 
appears to me that the creditor who obtained 
the execution ought not to have the benefit: 
of the monies realized from the sale under 
‘that execution. But whether the sale is to 
be reversed so as to deprive the purchaser 
under the execution of the benefit of that 
which he has derived from his . purchase, is 


another question. That is a question which | 


the Court could not decide in the appeal 
under Section 256. All that the Court could 
decide under that Section was, whether the 
sale could be šet aside upon the ground of 
an irregularity in publishing or conducting 


the sale, not whether execution was granted | 


after the judgment had been satisfied. 


Further, it appears to me that an appeal 
under Section 11 Act XXIII of 1861 against 
the order for execution, would not affect a 
purchaser at a sale under the execution, inas- 
much as he was not a party to the proceed- 
ings. The only way to raise the question 
between the co-debtors and the purchaser is 
by a regular suit. Whether the sale can 
` be reversed as against the purchaser canno 
be decided in this appeal, and we express 
no opinion upon it. 

The case must go back to the Division 
Bench which referred it, for -final decision. 


The same principles apply to erse No. 854, 
which is the case of a surety. 


The last case will also go back to the Divi- 
sion Bench which referred it. 


Seton-Karr, J.—I am of the same opi- 
nion. I was one of the Judges who passed 
the decision of 1863 recorded in Hay’s Re- 
ports, as already quoted. On that occasion, 
it appears to have been assumed, or admitted 
without argument, that the decree was 
perfectly capable of execution in some way 
or other ; aud the only point that we decid- 
ed was, that when one of several judgment- 
debtors purchased the decree, he could not, 
in execution thereof, realize .from any one 
of them the whole of the debt minus his 
own share; but that he was, at the most, 
. entitled,to recover from each of them his 
particular quota of contribution to the com- 
mon debt. After’ hearing the arguments, 
I am now prepared to'go still further than 
‘the above decision, which appears to me 
correct as far as it went on the particular 
point then raised before us ; and, I am now 
prepared to say that the decree under the 





circumstances, when purchased by one co- 
debtor; ought not to bave been executed 
at all, aud that the only remedy of the debt- 
or, purchaser, was to proceed myuinst his co- 
debtors in a regular suit for their shares of 
the contribution to the common debt. ` 


I think a decision to this effect, shutting 
out the execution of the decree altogether, 
and declaring the debt extinguished as far 
as the original decree-holder was concern- 
ed, is one congonant to equity, to public po- 
liey, and to that which should be. the aim 
of our Courts, namely, the avoidance of 
multifarious and harassing litigation. 


As regards the purchaser, who is not pro- 


| perly before us, I also concur in the con- 


elnsions arrived at by the learned Chief 
Justice, 


Phear, J.—T agree so entirely with the 
judgment of the Chief Justice that I do 
not propose to add any thing to it, except 
so far as to say this, that it seems to me 
that a money-decree may be treated simply 
as an order of the Court as between the par- 
ties, directing that the one party shall pay 
to the other a certain sum of money, Exe- 
cution is merely a process provided for tha 
purpose of securing obedience to this order. 
Therefore, as soon as payment has heen mada 
by the person ordered to pay, there is in one 
sensé an end of the decree, and no further 
execution can be taken under it. I do not 


think’ it necessary to go further than that. 
If that is so, then the moment one of the 
joint judement-debtors in the case before us, 
who was himself bound to pay the whole 
debt, did satisfy the’ judgment-creditor by 
purchasing the decree,—and as regards this 
result, it does not matter how many bands 
the decree had previously gone through, 
—the whole object of the decree was fulfilled, 
and process of execution ought not to have 
issued. If is another question how the 
judgment-debtor, who has in this way satis- 
fied the judgment-creditor, is to get reim- 
bursed by his co-debtors in the event of 
their declining to do sò without compul- 
sion. The obvious course for him to take 
is to bring a suit against them collectively 
for contribution. 

Macpherson, J.—I also concur in the judg- 
ment of the Chief Justice, 
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i The 3rd February 1868: 
Present: 


The Hon’ble Sir Barnes Peacock, Ke. 
Justice, and the Hon’ble H. V. Bayley. 

* W. S. Seton-Karr, J. B. Phear, and 
A. G. Macpherson, Judges. ' 


‘Attachment — Execution — Notice — 
Section 119 Act VIII, 1859—Sec- 
tion 58 Act X. 1859. 


Case No. 224 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Lust 
Burdwan, dated the 18th September 
1866, affirming a- decision passed by the 
Moonsiff of that District, dated the 24th 
February 1866. | 


Radha Binode Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Digamburee Dossée and others (Defendants) 
Respondents. 


Baboos .Mohesh Chunder Chowdhry and 
_, Mohinee Mohun Roy for Appellant. 


Baboo Bama Churn Banerjee 
for Respondents. 


Case No. 317 of 1867. 


Miscellaneous Appeal from an order passed 
` _ by the Collector of East Burdwan, duted 
the Gth April 1867. ` a 


Nund Kishore Doss Mohunt (Defendant) 
‘Appellant, 
£ “a , 
versus. 
‘. The Maharajah of Burdwan (Plaintiff) 


Respondent. 
e 


‘. Baboo Umbika Churn Banerjee 
for Appellant. = * 





Baboos Juggaianund Mookerjee and Chuy- 
der Madhub Ghose and Moonshee Ameer 
Ali for Respondent, i 


Chief |’ : 
: f Process of execution is executed within the meaning 


of Section 119 Act VIII of 1859 when an attachment 
of the property takes place; and if a party means to 
contest the validity of the decree, on the ground that 
he had no notice of the summons, he must come in 
within 30 days from that time, and not from the time 
that the property is actually sold in cases under Act 
VIII of 1859, and within 15 days in cases tried under 


a Section 58 Act X of 1859. 


Case No. 224 was referred to the, Full 
Bench by the How ble Bayley and Sumbhoo- 


nath Pundit, J. J., on the 21st of May 
1867 :— 


Bayley, J.—Artzr a reference to the re- 
cords, and hearing Counsel, we are of opinion 
that the Lower Appellate Court wrongly re- 
fused in this case to hear in appeal and adjudi- 
cate the pleas of the special.appellant, to the 
effect that the Court of first instance had im- 
properly received the easé under Section 119 
of Act VIII of 1859, after the limited time . 
fixed by that Section. 


We are supported in this view. by the 
following decisions of this Court : Volume 6, 
W. R., Act X Rulings, page 54, and page 
198, Volume 7 of W. R. 

- We should ordinarily have remanded the 
case for re-trial with reference to these re- 
marks, but we find that the two decisions 
quoted above materially differ form each 
other, as to the lust date for such application, - 
viz., as to whether it be from date of sale or 
from date of other process in execution. 


We, accordingly, lay this case before a Full 
Bench, that it may decide, with reference to 
the conflicting decisions cited, from what 
time or act the period of 30 days allowed for 


‘such applications is to be calculated. 


Order.—Refer to Full Bench. ; 


Case No. 317 was referred to the Full 
Bench by the Hon'ble L. S. Jackson and 
Hobhouse, J. J., on the 81st July 1867 :— 

Jackson, J.—In this case it appears that 
the decree was passed ex-parte against the 
defendant, nud, in pursuance of that decree, 
plaintiff applied for attachment and sale of 
thts defenduut’s property.. The sale was to 
have taken place on the 6th of April. On 
that date the defendant appeared aud prè- 
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sented two petitions: one in the Court of the 


Deputy Collector, before whom the execu- 
tion proceedings were pending, and the 
other in the Court of the Collector, who 
represented the covenanted Deputy Collect- 
or in whose Court the decree had been 
passed, 


- The petition to the Deputy Collector 
objected to the regularity of the sale pro- 
ceedings, and it was stated (I understand) 
that the proclamation of sale ‘had not been 
duly issued. The petition to the Collector 


` set forth that the defendant had had no 


nee 


` found in the, VIL Weekly Reporter; 


knowledge of the suit; he applied for a 
new trial. The Collector refused applica- 
tion under Section 58 for that new trial, on 
the ground that more than 15 days had 


elapsed since the attachment of the defend- 


ant’s property. In appeal, the defendant 
contends that the Collector’s decision is er- 
runeous ; and in supportof his contention, he 
cites a decision of this Court, which is to be 
page 

198, : 
In that case the learned Judges ob- 
serve :—‘“ We are of opinion that .process for 
“ enforcing a judgment has not been executed 


_“ within the meaning of this Section, until 


“ the proceediugs in execution have been 
“ brought to a termination by a sale of the 
‘“‘ property attached.” That is tha meaning 


put by these learned Judges on the terms’ 


of Section 119 Aet VIII of 1859,—that 
clause being in words precisely the same as 
those.of Section 58 of Act X. The- words 
are:—“If a plaintiff, within fifteen days 
“ from the date of the Collector’s. order, 
“and if a defendant, within fifteen- days 
* after any process for enforcing the judg- 
‘ ment has been executed, or ‘at any earlier 
E HeriOd . ses: ” The opinion, therefore, of 
the learned Judges is, that n proclamation of 
sale of the judgmeut-debtor’s property, duly 
made, would-not be a process for enforce- 
ing the judgment executed. l 


It appears to me extremely doubtful 
whether that is the meaniug of the, words 
cited. I should have rather supposed that 
the law intended to allow the defendant 
15 days after he shall have been apprised, 
by thè execution of some writ upon his 
person or his goods, of the decree which 
had been passed against -him.. That is the 
view taken by another Bench of this Court, 
to be found at page 15, II Weekly Re- 
porter, Act X Cases. The learned Judves 
there say :—“ We are clear that, independent 
‘t of the question of an ordinary review, de- 


4 


THE WEEKLY REPORTER, 


237 


Rulings. 


“-fendants could claim a re-hearing At any 
“time within 15 days after such steps in 


“execution as must necessarily bring the 


“ decree to their notice, e. g., the seisin of 
“ their person or property.” If we were to 
hold otherwise, it would follow that the de- 
fendant might raise, successively, a number of 
objections to the proclamation, or to the sale 
of his property, and contest these questions 
in every stage, and finally, when the deci- 
sion had been given against him, and the sale 
was confirmed, he might then turn round, 
and, under Section 58, claim a new trial. 
It appears to me that the Legislature cannot 
have intended that, but that as soon as 
execution of some process or writ against 
the defendant had apprised him of the fact 
of the decision, he is bound thereupon to 
apply to the Court within 15 days for a 
new trial. ` 

This case has not been fully argued out 
before us; but we are given to understand 
that, in a similar case, this question has been 


‘referred for the decision of a Full Bench of 


this Court. I think, therefore, that the most 
convenient course will be to order that this 
case also should be referred to a Full Bench, 
in order that the parties concerned in it 
may have the opportunity of arguing the 
matter there. 


I observe that the view above taken by 
us is in accordance with two other decisions 
of this Court. The cases are summary re- 
gular appeal No. 76 of 1866, Loch and 
Macpherson, J. J., decided 6th August 
1866 (not reported) ; and Sheikh Gholam 
Ahyoh versus Sham Soondur Koomaree, 
Loch and Macpherson, J. J., Weekly Re- 
porter, VII, page 375. 


Hobhouse, J.—I concur with my learned 
colleague in the interpretation which he 
has put on the words of Section 58 Act X 
of 1859 ; and I concur also in the order by 
which he directs that this case shall be 
referred to the Full Bench- 


Judgment of the Full Bench. 


Peacock, C. J.—We are of opinion that 
in cases falling under Section 119 of Act 
VIII of 1859, the application must be made 
Within a rexsonable time, not exceeding 30 
days, after process for enforcing the judg- 
ment has been executed. The question is, 
what is thé ‘meaning of the words “ within 
“ 30 days after auy process for enforcing 
“the judgment has been executed ?”—whe. 


ther they mean, in the case of property at- 


tached, within 30 days after the sale, or sim- 
ply within 30 days after the attachment. 
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Mr.‘ Justice Kemp and Mr. Justice Mark- 
by have held that they mean within 30 
days after the property has been actually 
sold. If the time runs from actual sale, 
I apprehend they must run from the date 
of cenfirmation of sale, for, until it is 
confirmed, there is no actual binding sale 
of the property in execution. 


The case which fs provided for is the 
case of decrees passed against a defendant 
ex-parte; and the object of the Legislature 
seems to have been to take care that, in the 


` case of an ex-parte decree, the party against 


any time to set aside the decree. 


whom it is passed may have an opportunity 


- of showing that he had no notice of the suit. 


The Legislature have fixed 30 days after 
process ‘for enforciug the judgment has been 
executed, 


The Legislature provided that, before an 
ex-parte decree should be given, the J udge 
should be satisfied that the defendant had 
been served with a summons. 


Section 111 says:—‘If the plaintiff shall 
“ appear in person or by a pleader, and the 
‘(defendant shall not appear in person or 
“by a plender, and it shall be proved to 


_ « the satisfaction of the Court that the sum- 


“mons was duly served, the Court shall 
* proceed to hear the suit ex-parte.” 


The Court cannot pass-an ex-parte decree 
against a defendant until it is satisfied that 
the summons has been served; and it is only 


‘to provide for the contingency of the Judge's 


being satisfied that the summons has been 
served when it has not been served, that 
this provision is made for the defendant’s 
coming in and asking to have the ex-parte 
decree set aside, If the plaintiff mukes a 
false representation, he would be liable to 
punishment for perjury, or the fraud would 
itself vitiate the decree, and the other party 
might, on the ground of fraud, come in at 
But where 
a defendant is not served with a summons, 
he may not know of the decree. The first 
notice he may have of it is when his ee 
ty is attached in execution. t 


Section 119 was intended to provide 
against the contingency of the defendant’s 
not being served with a summons, and it 
allows him to come in to sat aside the judg- 
ment within 30 days after process for enfor c- 
ing it has been executed. 


By Section 232 it is provided:—“Tf 
‘“ the decree be. for money, and * the 
“amount thereof is to be levied from the 
“ property of, the person against whom the 
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“the same may have heen pronounced, the, 
“Court shall cause the property to be at- 
“ tached in the manner following :” 


“If the property. consists of lands, houses, 
“or other. immoveable property, the attach- 
“ment is to be made by a written order, 
“prohibiting the defendant from alienating 
“the property by sale, gift, or in any other 
“way, and all persons from -receiving the 
“same by purchase, gift, or otherwise.” 
(See Section 235). 


When tbat notice has been given? the 
process of attachment has been executed, 
that is, one process of execution. The 
bailiff who executes the process is not to 
sell. 


Section 248 declares that ‘“‘ sales in exe- 
‘cution of decrees shall be conducted by an 
“ officer of the Court, or by any other person 
“whom the Court may appoint.” 


Tt appear to us, therefora, that as soon as 
the property has been .attached under the 
warrant of the Court, directing the bailiff to 
attach it in execution, there has been a pro- 
cess of execution, completely executed, and 
the party wishing to have the ex-parte decree 
set aside, must come in within 30 days from 
that time, 


If he is entitled to wait until 30 days after 
the sale has been actually confirmed, then 


‘let us see what time he will get. 


By Section 246 it if enacted : :— Tn the 
“ event of any claim being preferred to, or 
“ objection offered against, the sale of lands, 
immovenble or moveable 
“ property, which may have been attached 
“in execution of a decree, or under any 
“order for attachment passed before judg- 
‘ ment, as not liable to be sold in execution 
* of a decree against the defendant, the 
“ Court shall, subject to the proviso con- 
“ tained in the next succeeding Section, 
“ proceed to investigate the same with the 
‘like powers, as if the claimant had been 
“ originally made a defendant to the suit, 
“and also with such powers as regards the 
“summonive of the original defendant as 
are ‘contained in Section 220.” 


He might be occupied six months+ (more 
or less) doing that. Then he is to proceed 
under Section 248, and after that there 
must be a proclamation under Section 249, 
and the sale cannot take place until after 30 
dayg from the date of proclamation. 


Under. Section 256, before the Court ean 
confirm the sale, 30 days are’ allowed for 
. è 
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application being made to the Court to set 
aside the sale on the ground of irregularity ; 
and if no such application be made, the 
Court shall pass au order confirming the! 
sale; so that the pariy gets 30 days after | 
proclamation, and 30 days after the sale | 
before confirmation can take place, in addition 

to any time occupied in consequence of 

claims to the property. Then, in addition 

to that, under Section 256, he may come in | 
and represent that there was an irregularity 

‘or any other matter, and thus occupy the: 
Court for a considerable time ; and then, ifj 
the coustruction contended for is correct, he 
is to have 80 days in addition to all this. 





In the order of reference, in case No. 317, 
Mr. Justice Louis Jackson has stated the 
point so clearly thut we cannot do better 
than give his own words. 
‘‘ we were to hold otherwise, it would fol- 
“low that the defendant might raise suc- 
“ cessively a number of objections to the 
“ proclamation, or to tha sale of his proper- 
“ty, and contest these questions in every 
“ stage, and finally, when the decision had 
“ been given against him, and the sale was 
“ confirmed, he might then turn round, and, 
“under Section 58, claim anew trial. It 
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The 3rd February 1868. 


Rulings. 


Present: œ 
The Hon’ble G. Loch and C. Hobhouse, 


Judges. 


Svidence — Settlement papers — Re- 


mission—QOnus probandi. 
Case No. 333 of 1867 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Officiating Collector of Tirhoot, dated 
the 1st October 1867. 


Bunwarry Lall (Defendant) Appellant, 
UCTSHS 
Mr. J. Forlong (Piaintiff) Respondent. 


Baboo Sreenath Doss for Appellant. 


i Mr. G. C. Paul nnd Baboo Kishen Kishore 


Ghose for Respondent, 


In a suit for arrears of reul, it was held that settlement 


papers were only corroborative evidence, ard that 


” ; , though introduced on the testimony uf sworn cesses, 
appears to me that the -Legislature cannot ) 


they were not sufficient legal evidence of the vearly 


“ have intended that; but that as soon ns, rental. 


“ execution of some process or writ against | 


“the defendant had apprised him of the! 


“ fact of the decision, he is bound thereupon 
“to apply to the Court, within 15 days, for 
“a new trial.” 


It appears to us, therefore, that process 
of execution is executed, within the mean- 
ing of Section 119, when an attachment of 
the property takes place ; and that if the 
party means to contest the validity of the 


decree, on the ground that he had no notice | 
of the summons, he must come in within 30 | 


days from that time in cases under Act 
VIII of 1859, and within 15 days in cases 
tried under Act X of 1859, 


3oth cases will go back to their respective 
Division Benches, for final determination, 


together with this expression of our opinion. | 


When defendant in such a case alleges remission, the 
anus probandi lies on him in regard to the remise) on, 


Hobhouse, J.—Tiuns was a suit on the 
part of the Court of Wards, respondent, for 
arrears of rent, with iuterest from the year 
1259 to 1267 FE. 


The first point in contention before us is 
as to the amount of rent due each year, and 
the bůrden of proof is on respondeut, appel- 
lant, admitting only Co’s rupees 3,101. 

The evidence on the part of respondent 
consists of certain settlement Behert and 
Awargha papers, sought to be introduced 
on the testimony, on oath, of two witnesses. 


Now, such papers sre simply corroborative 
evidence, aud it follows that, unless the 
witnesses have sworn distinctly that the 
contract between appellant and respondent 
is that which these papers purport to sel 
forth, there is no sufficient legal evidence 
before sus of the yearly rental of icca 
rupees 3,451 claimed. 


A 
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The witness Chukun Lall says nothing 
_in point, aud the wituess IJuree ‘Hur Dutt 
simply says that there was a contract, and 
ihat rupees 3,451 is entered in the papers 
as that contract; but he does not say that 
this was the contract, and on the contrary, 
he does say that he does not know what the 
. malgoozaree (è. e. the yearly rental, 2. e., 
tle contract) was. * 

We think, therefore, that respondent has 
failed to establish a rental of Sicca rupees 
3,451, and he can only, therefore, obtain a 
decree at the rate of Co’s rupees 3,101, and 
we modify the Lower Court’s decree in this 
respect. 


The second point is as to an alleged re- 
mission of rupees 501, and on this point, 
we agree with the Court below, and for the 
reasons given by that Court, that appellant 
on whom is the burden of proof, has failed 
to establish this alleged remission, 


The only other point taken refers to in- 
terest, aud on this point we think that, in 
accordance with the well known custom, and 
with the provisions of Section 2 Act X 
of 1859, respondent is entitled to interest nt 
12 per cent. per annum on the principal sum 
of arrears found, on account, to be due up to 
date of payment ; and in order to arrive at 
this sum, a proper account will be drawn out 
by the Registrar of this Court, and will 
be inserted under our supervision in the 
decree. 


Respondent will get all costs of all the 
Courts. i 


The 3rd February 1868. 
Present: 


The Hon’ble G. Loch and C. Hobhouse, 
Judges. 


Certificate under Act REVIiL. 1850. 
Case No. 338 of 1867. 


Miscellaneous Appeal from an order pussed 
by the Judge of Nuddea, duted the 80th 
March 1867. 


Shurut Chunder Mookerjee, Appellant, 


e 
VET SUS 


Thakoormonee Debia and othets, 
Respondents. 


Baboes Issur Chunder Chuckerbutty unde 
Doorga Dass Duté for Appellant. 


Baboo Hem Chunder Banerjee for 
Respondents, 


Before granting a certificate under Act XXVII of 
1860, a Judge is not required to ascertain whether there 
are any debts due to the estate of the deceased. 


Loch, J—Wer think that the decision 
come to by the Judge is wrong in law. Act 
XXVIT of 1860, Section 3, requires the 
Court to issue notice of application, inviting 
claimants, and fixing a day for hearing the 
petition, and upon the appointed day, or as 
soon after as may be convenient, to deter- 
mine the right to the certificate, and grant 
the same accordingly. The law nowhere 
says that before granting the certificate, the 
Judge must ascertain whether there are any 
debts due to the estate of the deceased. It 
might so happen that the applicant is not 
aware of the existence of debts, but applics 
for a certificate as a precaution ; and it would 
be manifestly unjust, under such cireumstan- 
ces to refuse a certificate merely because the 
applicant was unable to prove the existence 
of debts. We reverse the order of the Judge 
with coets, and direct him to determine whe- 
ther the appellant is or is not entitled to 
receive a certificate. 


The 8rd February 1868. 


Present: 


The Hon’ble G. Loch and C. Tobhouse, 
Judges. 


Proceedings releasing judgment- 
debtors or declaring HMability—Sec-~ 
tion 20 Act KIV. 1359. 


5 Case No. 851 of 1867. o 

Miscellaneous Appeal from an order passed 
by the Judge of West Burdwan, dated 
sthe 3rd April 1867, reversing an order 
passed by the Moonsiff of that District, 
dated the 20th November 1866, 


k 
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« Mohesh Chuuder Biswas (Decree-holder) 
Appellant, 
versus 


Sreemutty Taramonee Dossee and others 
(Judgment-debtors) Respondents, 


Baboo Gopeenath Banerjee, for Appellant. 


No one for Respondents. 


A proceeding against certain of a number of joint 
judgment-debtors in which, in the presence of certain 
of them,some are released from execution and some 


‘| declared liable, is a proceeding within the meaning 
; Of Section 20 Act XIV., 1859, 


} 


Hobhouse, J.— We think the special ap- 
pellant was in time, His present applica- 
tion to execute was presented on the 20th 
June 1866. 


In 1863, he proceeded against a certain 


: number of the joint judgment-debtors, and 


. this to the extent that, in the presence of 


certain of those debtors, an the 26th Sep- 
tember 1863, and on the 14th May 1864, re- 
spectively, some of them were released from 
execution, and some of them (and amongst 
these Kenaram, represented now by certain 
of the jadgment-debtors in Court) were 
declared liable in execution. 


These proceedings of 1863 and 1864 
were clearly proceedings within the mean- 
ing of Section 20 Act XIV of 1859, and 
we remand the case to be tried on its merite, 
but without costs, no one appearing for 
respondents. 





The 3rd February 1868. 
Present: 


The Hon’ble G. Loch and ©. Hobhouse, 
Judges, 


Finding in execution—Section ii Act 
XXIII. 1861—Admission by judg- 
ment-debtor—Wasilat —Unattested 
dakhilahs— Evidence. 


Case No. 212 of 1867. 


* 
Miscellaneous Appeal from an order passed 


by the Judge of the 24-Pergunnahs, dated 
kd 


the 26th January 1867, modifying an 
order passed by the Sudder Ameen of 
that District, dated the 15th September 
1866. 


Kazee Odiut Zuman aod others (Decree- 
holders) Appellants, 


Versus 


Mohioodeen Ahmed alias Mogul Jan- 
(Judgment-debtor) Respondent. 


Baboos Greesh Chunder Ghose and Mohinee 
Mohun Roy for Appellants. 


Baboo Khetter Mohun Mookerjee for 
Respondent. 


Where the finding by a Court in execution Is in 
strict accordance with the original deeree, and is not 
contested in due time under Section lts Aet XXHL 
1861, it becomes final, 

The admission by judgment-debcors of a certain 
rate of wasilat concludes them in law. 

Unattested dakhilubs, without corroborative evi- 
dence, are not in law sufficient evidence of payment of 
rent, 


Hobhouse, J—We think that appellants 
must succeed on all the poiuts taken. 


The original decree of the 29th July 1863, 
on the suit for possession und mesne profits, 
declared that there were two plots of land 
on which mesne profits were due, and of 
which possession was awarded, vizą (wo 
gardens in the judgment-debtor’s has pos- 
session, and the remaining lands leased out to 
one Gora Chand at a yearly rental of rupees 
117-12; and, that there might be no mistake, 
the decree went on to declare that there would 
be due inesne profits ou the leased lands and 
on the gardens also. 


Then, on the 10th March 1866, the Court 
of the Moonsiff held that the lensed lands 
und the gardens were two distinct plots, and 
that so mesye profils were due on the gar- 
dens as well as on the leased lauds. 


This finding was in strict accordance with 
the original decree, «nd was not, as it might 
have been under Section 11 Act XXII of 
1861, contested in due time in appeal, aud 
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was therefore “final, and neither the Court 
of the present Moonsiff, nor the Lower Ap- 
pellate Court ehad any authority to disturb 
ite We think, therefore, that in law this 
finding still stands and is good, and it fol- 
lows that appellants are entitled to wasilat 
en the gardens, separate from the leased 
lands. 


Then, as to the amount of the wasilat 
on the gardens, we find that respondents, | 
the judement-debtors, admitted to wasilat ; 
at the rate of rupees 12-8, and we think 
that this admission concludes them in law, , 
and so that the appellants are entitled to} 
whsilat at that ate; and we direct the 
Lower Appellate Court to amend its decree 
by adding wasilat at that rate to the was- 
ilat already awarded, 


And, lastly, as to the item of rupees 76- 
12-16, for which the Lower Appellate Court 
has allowed respondents a deduction as for 
rents paid to the zemindar in 1266, we 
think that the dakhilnhs, standing alone and 
not attested, not even attempted to be attest- 
ed, not even started by any corroborative 
evidence, are vot in law sgafficient evidence 
of the fact of the puyment of those rents, 
and we hold, therefore, that respondents are 
not entitled to have those rents deducted 
from the wasilet. 


x 


+ % 
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The 4th February 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, aud the Hon’ble E. Jackson: 


Judge. 


Notice of sale under Regulation VITI. 
1219—Werification of service under 
Glause 2 Section 8, 


Case No, 1920 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 27th April 1867, revers- 
ing a decision passed by the Moonsiff 


* 


Coated 


REPORTER. Rutings. 


(Vol. TX. 
of Rungunnea, dated the Gih September 
1866. 

Sona Beebee (one of the Plaintiffs) 
Appellant, 


VETSUS 


Lall Chand Chowdhry and another (Defend- 
l ants) Respondents. 


| Baboo Unttee Lall Mookerj jee for Appellant, 


Baboo Chunder Madhub Ghose for 
Respondents. 


Where a Court finds that the notice prescribed in 
Clause 2 Section 8 Regul tion VI, 1819 has been duly 
served, itneed not find whether the peon who served 
the notice complied with all the directions of the Regu- 
lation as to what should be done in verification of such 
service. Omission to comply with those directions does 
not vitiate a sale under the Regulation, provided notice 
is duly served. $ 


i Peacock, C. J.—Tu1s was a suit to cancel 
a sale of an under-tenure under Regulation 


VEIL of 1819. 


| The material part of Clause 2 Section 


'8 Regulation VIII of 1819, so far as this 
case is concerned, is that the notice required 
to be sent iuto the Mofussil shall be served. 
The zemiudar is exclusively auswerable for 
the observance of the forms prescribed by 
that Clause. The subsequent part of the 
Section, which prescribes that the serving 
peon shall bring back the receipt of the 
defaulter, or of his manager, or, in the event 
of his inability to procure it, that he shall 
obtain that which by the Regulation is 
substituted for it, is merely directory, and 
if not done, does not vitiute the sale, provided 
the notice is duly served. 


It is found in this case that the notice 
was duly served, and under these circum- 
stances, it was not necessary for the Princi- 
pal Sudder Ameen to find whether ‘the peon, 
who served the notice had or had pot duly 
complied with all the directions of the 
Regulation with reference to what should 
be done after the service, in verification 
thereof.” 

The decision of the Lower 
Court will be gffirmed with costs. 

+ 
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$ The 4th February 1868. In this the Judge is wrong, for choses in 
action in this country are assignable, and 
Present: they are also assignable iu England, although 


at law the assignee cannot sue in his own 
The Hon’ble Sir Barnes Peacock, Kt., Chief | S°™M*: . 

` pet ine va 
Justice, and the Hon’ble E. Jackson, The Judge proceeds :—“ There is, there 
“fore, no plaintiff or appellant before the 
Judge. “Qourt.” Iu that also heis wrong, for Jug 
Mohun Lall, in consequence of his purchase, 
had been entered in the register (which is 

the record) as plaintiff in the first Court. 


Choses in action— Champerty. 


Case No. 1926 of 1867. The Judge then says that “ purchasing a 


suit is champerty.’’ But every purchase of 
a suit is not champerty, and the Judge does 
the Judge of Tirhoot, dated the 27th i not show that the facts of this case amount- 


May 1867, affirming a decision passed led to champerty. ‘There is no foundation 


... . ‘whatever for the law laid down by the 
by the Sudder Ameen of that District, | Judge that a chose in action is uot assign- 
dated the 20th December 1865. able, and 
* Sudder Decisions for 1847, paze 609. there are 

` », 1852. page 394, 
Jug Mohun Gall. purchaser of the suit $ d i 1859, age Bii EAF 


11 j 33 k; a: 
(Plaintiff) Appellant, | + Marshall’s Reports, 303. cases 


Special Appeal from a decision passed by | 


in the 
‘late Sudder Court, and onef in the High 
Court, which tend to show that champerty 
is not illegal in the Mofussil. In the face 
of those cases, the Judge ought not to have 


versus 


Mussamut Buddun Koer and others 


(Defendants) Respondents. laid down the lauw as to champerty, in the 
positive manner in which he did lay it 

Baboo Debendro Narain Bose for down. 
Appellant. Ju trying the ense de novo upon the merits, 
: the Judge may find any facts, if any exist, 
Mr. R. E. Twidale for Respondents, which justify his assertion that this was a 


, case of champerty, so that the parties, if 


Choses in acmon are aestcveble in this country, and ) they plense, may have fige question fully cos 
they are also assiguable in England, although at law sidered by this Court, whether in the 
. =, . . ? a 
the assignee cannot sue in his own name. i Mofussil a purchase amouuting to champerty 
Every purchase of a suit is not champerty. | is illegal or not. 


Peacock, C. J.—T wis case must be remand- 
ed to the Judge to be tried upon the merits. 


He says—* the Moonsiff dismissed the claim. The 5th February 1868. 
“Ale has found that the case is a false one, | 
‘which has been got up by a vakeel of | Present: 


“this Court, Aodun Lall. The vakeel is: 
“one of the witnesses, and the purchaser: The Hon'ble G. Loch and C. Hobhouse, 
“of the suit is his son-in-law.” 


! 
If the Moonsiff’s decision had been upheld | 


by the Judge, Aodun Lall is not a proper | Priority of attachment—Section 270 
person to be n vakeel ofthe Court, and in} &¢t VIII. 1859--Sale of property 


„that case the Judge ought to take further) already mortgaged-Right of re- 
steps agninst him. But the Judge did not, demption. 

euter into that question, but says thut, á 

“as to the purchase of the suit there is, Cases Nos. 1155 to 1157, 1239, 1240, and 
“no denial. The alleged right of the plaint- è 1250 of 1867. 

& iff to have the alienation set aside, antl to : 

& obtain possession, is a mere chose in ac- Special Appeals from a decison passed by 
“tion, und uot assignable.’ = the Judge of Shahabad, dated the 6th 


i Judges. 
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larch 1867, affirming a decision passed 


by the Sudder Ameen of that Disrict, 
dated the 28th June 1866. 


Lalla Joogul Kishore Lall and others 
(Defendants) Appellants, 


VETSUS 


Bhukha Chowdhry and others (Plaintiffs) 
Respondents. 


Baboos Unnoda Pershad Banerjee, Hem 
Chunder Banerjee, and Mohinee Mohun 
Roy for Appellants. 


Messrs. R. T. Allan and C. Gregory, and 
Baboo Kishen Sueca Mookerjee for 
Respondents. 


Priority of attachment does not give a decree-holder 
2 right to set aside a sale made by another decree-holder 
on a subsequent attachment; but merely, as provided 
in Section 270 Act VIII. 1859, aright to be paid first 
out of the proceeds of sale, 


Where a decree-holder sells a mortgagor’s rights and 
interests in property already mortgaged and declared 
liable to sale, in liquidation of the debt for which it 
was mortgaged, the purchaser purchases merely the 
mortgagor's right to redeem, 


Loch; J.—Tue history of these appeals 
is somewhat complicated, though the point 
to be decided is very simple. 


It appears that Tayler made a loan of ru- 
nees 6,000 to the Rajah of Buxar, on a bond 
dated 29th July 1861, in which the Rajah 
pledged two villages, Sooniputty aud Panrey- 
putty, as security for the debt ; and on 
ord August 1861, the Rajah borrowed a 
further sum of rupees 2,000 from Tayler, 
ond gave him a bond in which he promised 
to sell none of his property till the debt was 
liquidated. 


On 5th May 1862, Gudadhur Lall pur- 
chased the rights and interests of the Rajah 
in Mouzah Sooniputty, sold in execution of | 
a decree held by Seekur Chand, and penne 
date January 1862. 


Tayler subsequently brought a suit 
against the Rajah and Gudadhur Lall upon 
both the bonds he held from the Rajah, and 
obtained a decree on Sth December 1862, 
and the decree was ‘to the effect that the 
property pledged in each bond should be 
sold to liquidate the amount of each. 


mortgage, and the surplus go to pay the debt 
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On 30th September 1863, Tayler sold hig 
decree to Rainjeewun, against whom Guda- 
dhur Lall brought a suit, alleging that Ram 
Jeewun was only n benamee for the Rajah 
of Buxar, the real purchaser of Tayler’s 
| decree ; and that, as the Rajah was the debtor 
| in that decree, he had, by purchasing it, 
extinguished the debt, und he prayed, Liere- 
fore, that the decree might he declared to 
have been satisfied. The first Court, in 
itsjudgment of 3lst July 1865, held that 
the purchase of Ram Jeewun was a bond fide 
purchase, and dismissed the suit, An ap- 
peal was preferred by Gudadhur to the High 
Court; but when the appeal came up for 
hearing, the question which the Court was 
asked to determine was limited to this point, 
vizą which of the two villages pledged to 
Tayler should be sold first, and the High 
Court, in their judgment of 12th February 
1866, determined that Mouzah Panreyputty 
should first be sold in execution of the 
decree now held by Ram Jeewun, and that 
the proceeds of sale should first be applied 
to liquidate the debt due on the bond of 
i ord August 1861 not covered by the 


due under the other bond, and that if any 
balance remained unliquidated, then the 
other village of Sooniputty could be sold. 


There was another money decree ‘held by 
one Judoo Bung Lall against the Rajah 
of Buxar, dated the 15th January 1863. 
He attached and sold the rights and interests 
of his debtor in Mouzah Panreyputty, and 
they were purchased by Lalla Bhugwan 
Doss and others, plaintiffs in the present suit, 
on Sth April 1864, and they instituted the 
present sult to establish their title and the 
validity of their purchase of Mouzah Panrey- 
putty, notwithstanding the decree held by 
Ram Jeewun. 


While this suit was pending, Mouzah 
Panreyputty was advertised for sale in exe- 
cution of Tayler’s decree held by Ram 
Jeewun, and though the previous auction- 
purchasers prayed that the sale might be 
stayed, the Principal Sudder Ameen reject- 
ed the application and sold the property 
on 14th May 1866 for rupees 12,000, when 
it was purchased by Joogul Kishore Lall 
and others, special appellants before us. As 
this sum was insufficient to cover the whole 
amount of the debt which, with interest, 
now amounted to rupees 16,000, Gudadhur 
Lað, in order to save his village Sooniputty 
from sale, paid down the balance of rupees 

| 4,000, and so liquidated the decree. 
® 
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. The first Court gave the plaintiff in this 
case a decree, which the Judge in all mate- 
rial points confirmed in appeal. It is unne- 
cessary for us to state the grounds upon 
which these judgments are based, but we 
think that both must be set aside. 


It has been urged before us in appeal 
that, on the 22nd February 1863, Tayler at- 
tached the two villages in execution of his 
decree ; that on the 22nd March following, 
he applied to the Court to sell Panreyputty 
only, as his right.to Sooniputty was then dis- 
puted by Gudadhur Lall; that Ram Jeewun, 
after his purchase from Tayler, applied to the 
Court on 9th October 1863, to postpone the 
sale, preserving the attachment, and an order 
was passed accordingly. This priority of 
attachment does not, however, in our opi- 
niov, give Ram Jeewun any right to set 
aside a sale made by another decree-holder 
on a subsequent attachment. It merely 
gives him, as provided in Section 270 Act 
VIIL of 1859, a right to be paid first out 
of: the proceeds of sale. If, therefore, the 
special appellant’s case rested merely on the 
priority of attachment, he would have no 

ase. But when the plaintiffs purchased 
Mouzah Panreyputty in execution of Judoo 
Buno Lall’s decree, they purchased only 
such rights and interests as the debtor, the 
Rajah of Buxar, then had, for the property 
was then mortaged to Ram Jeewun, and had 
been declared liable to sule in liquidation of 
the debt for which it had been mortgaged, so 
that all that plaintiff bought was the debtor’s 
right to redeem. It has been contended by 
Mr. Allan for the respondents, but we think 


property was sold to realize the whole of 
the sum decreed, and made no specification 
of the sale being made in liquidation of one 
bond rather than another. Nor does tha 
High Court’s order alter the term of the 
decree. For some reason, the Court thought 
proper to say that Mouzah Panreyputty 
should first be sold in execution of the det 
cree, and that the surplus proceeds of sale 
should be applied first to liquidate the bond 
not covered by the mortgage ; but this wax 
only a direction as to the disposal of the 
proceeds of sale, and not any alteration in 
the terms of the decree. Under this view 
of the case, we think thatthe sale of the 
plaintiffs cannot in any way affect or inter- . 
fere with the rights of the special appellants 
who have purchased the mortgnged proper- 
ty; that the plaintiffs have no right ic the 
property, and, therefore, their suit must be 
dismissed with costs in all Courts, 


With regard to the appeal preferred by 
Gudadhur Lall, we find that all he did was 
to take cure of his own interests ; aud for 
doing so, he certainly should uot be saddled 
with the whole costs of the suit. As the 
plaintifs suit is dismissed, Gudadhur is 
entitled to his costs ia sll Courts. 


As the decree-holder Ram Jeewun has 
unnecessarily been made a respondent in this 
appenl, he will get his costs from the special 
appellants. 


Hobhouse, J—I concur in the judgement 
and order given by my brother Loch in this 
case. 


On the 29th July 1861, the village of 


unsuccessfully, that had the decree-holder : Panreyputty was mortgaged to Tayler by 
followed the terms of his decree, it might | the judgment-debtor, the Rajah of Buxar. 


have been difficult to make out a case for his 
clients, but as the decree-holder had taken 
another course, and had, under the judgment 
passed by the High Court on the 12th Feb- 
ruary 1866, departed from the original decree, 
and had sold the property in satisfaction of 
the bond for rupees 2,000, dated 3rd August 
1861, to secure which the property was not 
pledged, the purchaser did not buy the 
estate which had been mortgaged as security 
for the payment of the other bond, but only 
the rights and interests of the debtor ; and 
as these had been previously purchased by 
the plaintiffs, the special appellants had in 
fact purchased nothing. , Looking, however, 
to the terms of Tayler’s decree, and the 
order of the High Court, and the sale pro- 
ceeding, we do uot think that there wastany 
real departure from the terms of the decree. 
The sale proceeding clearly shows that the 
6 


On the 5th December 1862, Tayler got a de- 
cree directing that this villaze should be 
sold in satisfaction of the mortgage-money ; 
and on the 80th September 1863, Tsyler 
sold the decree to Ram Jeewun, and that 
decree is admittedly still alive, 


On the Sth April 1864, the plaintiffs 
purchased the Rajah of ‘Buxar’s rights and 
interests in’ Panreyputty, at a sale in exe- 
cution of a second decree against the Rajah 
held by one Judoo Buno Roy, of date 15th 
January 1863. 


Clearly, then, when the plaintiffs thus 
purchased ¢he Rajah’s rights and interests, 
they, did so subject to the mortgage and to 
Tayler’s decree and lien there according ; 
and inasmuch as at a sale in execution 
of that decree, and in following that lien, 


the sale proceeds only just covered the debt. 
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and the whole of the Rajah’s rights in 
Panreyputty were legally sold, it follows 
that plaintiffs hace not by their purchyse 
acquired any’ rights and interests in the 
snid Panreyputty, and have not, therefore, 
any rights on which a declaratory decree 
could be given. I agree, therefore, that the 
suit must be dismissed, and that this appeal 
must be decreed with costs in both Courts. 


This .decision, by consent, governs Nos. 
1156, 1157, 1289, 1240, and 1250 of 1867. 





The 6th February 1868, 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


A Criminal judgment as evidence— 
Resiling froma grant of abatement 
of rent—Powers of Revenue Courts 
in regard to fixing a day for hear- 
ing. ` 


Case No. 207 of 1867. 


Regular Appeal from a decision passed by 
the Assistant Collector of Purneah, duted 
the 18th May 1867. 


Rajah Enayet Hossein (Plaintiff) Appellant, 
versus 


Beebee Khoobunnissa (Defendant) 
Respondent. 


The Advocate-Genxeral and Messrs. R. T. 
Allan aud R. E. Twidale for Appellant, 


Mr. C. Gregory for Respondent. 


In a suit for arrears of rent from ‘a putneedar, where 
plaintiff stated that he bad on an allegation made by 
defendant ‘that a dacoity had taken place in her house, 
allowed her an abatement, but findings froma judg- 
ment of the High Court that no such dacoity had taken 


place, he claimed full rents 7 


Hen that the High Court’s judgment was admis- 
sible, with a view to ascertain the truth of plaintift’s 


~ 


Cases _ 


REPORTER. Rulings. [Vol]. IX. 


Heup also, that even if plaintiff could resile from his 
grant of abatement, le could not do so without, giving 
notice of intention. 


Collectorate authorities under Act X have not the 
same powers as Judicial authorities under Act VIII, 
1859, to fix the first hearing either as final, or for the 
fixing of issues, If the parties do not secure the attend- 
ance of their witnesses atthe first hearing, and there 
are on the examination of the parties issues upon which 
evidence is necessary, the Court is bound to fix a da 
for the hearing of such evidence. : 


Jackson, J.—Tuis is a suit to recover 
arrears of rent at the rate of rupees 5,450-1-2 
per annum, for the years 1272, 1273, and 
1274, on n putnee lease taken by the defend: 
antat that rate. The plaintiff states that 
he had, on an allegation made by the defend- 
ant, that a dacoity had taken placein her 
house, allowed her an abatement of rent, to 
the extent of rupees 2,000 per annum, but 
that it appears from a decision of the High 
Court that no such dacoity took place, aud 
the plaintiff now urging that the story of 
the dacoity was a fabrication nud fraud- 
ulently put forward to induce him to grant 
the abatement of rent, sues to recover his 
full rent as if no such abatement had, been 
allowed. 


The defendant states thata dacoity did 
ake place, and that she is entitled to the 
remission of rent which has been granted to 
her, and that she is willing to pay the bn- 
lanee, with the exception of the rent of that 
portion of the putnee jumma of which one 
Rowshum Jan hus obtained possession ‘by 
decree of Court passed in a suit between 
Rowshun Jan and the plaintiff, 


The amount claimed in this suit was, with 
interest, rupees 14,657. The Assistant 
Collector of Purneah, Mr. Wyer, fixed the 
7th May for the attendance of the defendant ; 
and in the summons to the defendant, direct- 
ed that he should, if possible, have his wit- 
nesses in attendauce on that day. On the 
Tth, the hearing was deferred to the 9th: On 
that day, the ngents of the plaintiff and defend: 
ant were shortly examined. The plaintiff, 
wished to put in a copy of the judgment’ of 
the High Court, but the Assistant Collector 
refused to receive it. He adjourned the fur- 
ther hearing to the llth May, and on, that 
day, again adjourned it to the 18th, because 
he was engaged in Magistrate’s duties. On 
the 18th, he decided that, as‘ the plaintiff bad 
allowed the abatement of rent, he could ouly 
recover the remainder of his claim, and that 

» 
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the rent -due on the'portion of land obtained | this case, the parties did not produce their 


‘by Rowshun’ Jun should also be deducted. 


The Advocate-General, on appeal, urges 
that this grant of abatement ofrent by the 
plaintiff was a voluntary act on his part, 
from which he could resile ‘at any time; 
that no consideration was paid for it, and it 
had no binding foreg* But as he admits 
that no notice of such intention to resile 
from the agreement was givon to the defend- 
ant, we think that that argument cannot 
be sustained even if his contention is correct 
law, upou which we give no opinion. It 
was not a point raised in the Lower Court. 
The allegation of the plaintiff then turned 
wholly on the question of fraud. The As- 
sistant Collector refused to receive the judg- 
ment of the High Court in the case of dacoi- 
ty referred to, because it was not evideuce iu 
a Civil suit. There is no doubt that it is not 
conelusive evidence ; but in order to ascer- 


tain the truth of the case, which the plantiff 


,attempis to make. out, we have thought it 
right to receive the judgment and file it 
on the record, We fiud that that judgment 
by no means decides whether any dacoity 
took place or not. The opinions of the 
. Judges who gave it are not to the same effect, 
’ and the only point it really decided was 
that the prisoners accused before them were 
not guilty of the crime. It appears also 
that this abatement of rent was granted 
‘by the plaintiff long after that decision was 
passed, and’ the decision, therefore, cannot 
have any effect in this suit. 

But the question still remains, whether 
the plaintiff was induced to grant this abate- 
ment upon a fraudulent misrepresentation 
made to him as the occurrenee of the da- 


coity. The Advocate-Genural points out 
that the Assistaut Collector has not made 
any attempt to decide this issue. Mr. 


Gregory, on the other hand, urges that the 
plaintiff was bound to preduce his evidence 
on (this point at the hearing before the 
Assistant Collector on the 96h May ; and 
that, as the only evidence he then offered 
was the judgment of the High Court, which 
did not prove that any fraud occurred, the 
Assistant Collector was right in deciding 
as he did. 


We are of opinion that the procedure of 


the Assistant Collector in this suit is not 
according to the rules laid dowa in Act X 
of 1859. Section 61 of the Act lays down 
that, -if either of the parties, shall bring 
forward a witness on the day fixed “for 
the first heaving of the suit, the Collector 


PTET 


Witness on that day. Section 73 of the Act 
then declares that, if after the examination 


-of the parties, and the examination of any 


witnesses who may have attended, and after 
consideration.of the documentary evidence 
ndduced, a decree can be properly made 
without ‘further evidence, the Collector shall 
make his decree accordingly. This is the 
course Which the Assistant Collector adopt- 
ed. But it is evident that further evidence 
was necessary, It was not proper that the 
suit should be decided without giving time 
to the parties to produce their evidence on the 
issue which had been raised between them, 
as to whether a fraudulent misrepresentation 
had been made to the plaintiff as to the occur- 
rence of the dacoity. If the plaintiff has 
been induced to graut an abatement of rent 
in consequence of any such misrepresenta- 
tion, he is entitled to have the agreement 
made by him on that misrepreseutation set 
aside. The Collector in his decision has 
taken no notice of this,—the one important 
issue In the suit. He should have, under 
Section 65 Act X of 1859, declared and 
recorded such issue, and: have fixed a conve- 
nient day for the examination of witnesses 
upon it. The case must be remanded to 
him, in order that be may now adopt tho 
procedure so laid down iu the law. 


Mr..Gregory argued as if the Collectorate 
authorities under Act X had thesame powers 
as Judicial authoritivs under Act VIII of 
1859, to fix the first hearing of the suit either 
as a final heariug, ou which the parties were 
bound to have their witnesses in attendance, 
or as a heaving solely for the fixing of issues. 
But this is not a correct view of the law, 
It is altogether withiu the discretion of the 
parties whether they shall produce their 
witnesses in Court on the first hearing. 
If they do so produce them, the Collector 
may take their evidence and decide the cuse, 
But the parties are not in any way injured 
if they do not secure the attendance of 
their wituesses on that day; and if they 
do not, aud there are on the examination of 
the parties Issues upon which evidence is 
necessary to euable the Court to decide 
such issues, the Court is bound under the 
law to fix a day for the hearing of the 
evidence upon those issues. We have some 
doubt whetlter the law is correctly adminis- 
tered upor this point, and we have, there- 
fore, most carefully consulted the provisions 
of the Act, and we have no hesitation in 
laying down that the procedure now pointed 


inay take the evidence of that wituess. In] out is the correct procedure under the law. 
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We have also to point out to the Assistant 
Collector that he must find, npon some 
évidence as to the extent of the share which 
has been decreed to Rowshun Jan, the rent 
payable to her, and the period for‘svhich it 
is due. 


“The orders of the Assistant Collector are 
reversed, and the caseis remanded to him 
for re-trial. 














The 6th February 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 


Judges. 


Secondary evidence—-Denial in plead- 
ing no substitute for legal testi- 
mony. 


Case No. 2499 of 1867. 
Special Appeal fiom a decision passed By 
the Judge of Tipperah, dated the 29th 
` August 1867, reversing a decision passed 


by the Principal Sudder Ameen of that 
. District, dated the 31st January 1866. 


Shookram Sookul and others (Defendunts) 
Appellanis, 


"w 


T versus 
Ram Lall Sookul (Plaintiff) Respondent, 
Mr. R. V. Doyne and Baboo Onaokeol 
Chunder Mookerjee for Appellants. 


Baboos Kalee Mohuit Doss and Chunder 
Madhub Ghose for Respondent. 


A copy of a document should not be received in 
evidence until all legal means have been exhausted for 


THE. WEEKLY REPORTER. © Rulings. 


+ 


[Vol. IX. 


Wa Judge is satisfied of a plaintifi’s inability to 
produce an original pottah on which he relies, he ought’ 
to allow secondary evidence to be given of the con- 
tents of the document; but he should be satisfied, on 
reasonable grounds, that the-evidence gives a true ver- 
sion of its contents, and he should require sufficient 
evidence of the execution of the pottah. 


Bayley, J.—Tnis “special appeal, No. 
2499, is connected with regular appeal No. 71 
of 1867, which has been decided this day. 


In this case, plaintiff sued one Sookram 
to recover possession of a khué-ijara, alleged 
by plaintiff to have been given to plaintiff by 
the holder of dzr-ijarah, viz., Sheo Pershad, 
who obtained his dur-ijarah from Mungle 
Pershad, the admitted farmer of Ranee Buloo . 
Putun, the proprietor. es 


Sookram’s answer was that, although Mun- 
glee Pershad was truly the Ranee’s farmer; 
vet he had given the dur-ijarah nof to Shes 
Pershad, but to Recknath, and that Recknath 
again had given a AAué-ijarah to defendant. 


The first Court’s verdict was iu favor of 
Sookram, the defendant, ; 


The Lower Appellate Court, however, 
reversed that decision, and gave plaintiff a 
decree. 


The defendant appealed specially, and 
urged, 


lsé.—That the Lower Appellate Court was 
wrong in admitting the alleged copy of Sheo 
Pershad’s pottah without absence of the 
original being accounted for; and 


2nd.— That the evidence available from the 
registered mooktearnamah of Sheo Pershad 
to Recknath had not been duly considered. 


The Division Beneh of this Court, Kemp 
and Glover, J. J., held that it had not been 
shewn that the original document, though in 
the hands of Recknath, was out of the reach 
of the Court’s process ; that no notice had 
been served upon the party in whose posses» 
sion or power the document was alleged to 
be to produce it; and that, until all lawful 
means had been exhausted, the Lower Ap- 
pellate Court would be wrong in accepting 
the copy as evidence. It was added that the 
ends of justice in this case required: the 
production of the best available evidence, and 


procuring the original. Where a document is alleged | that plaintiff must have the burden of so 


to be in ‘the possession or power of a certein party, 
such party’s denial in pleading that he has ever had 
the document is not sufficient to justify the omis€ion of 
the processes the law provides for his testimony, and his 
being called on to produce the original. 


' 


! proving his case. 


The Division Bench, on the second ‘point, 
held that the Lower Appellate Court’ had 
taken all the evidence in support of Shéo 
Pershad’s mooktearnamah into consideration, 


` 
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. The casé was ordered to * go back on the 
first point taken.” 


The case having so gone back, the Lower 
Appellate Court now records that as the 
the Division Bench indicated Recknath as 
the party in possession of the original 
pottah, (although the Lower Appellate Court 
itself never thought so), Recknath had been 
summoned, and appeared and denied any pos- 
sesion of the document. The Lower Appel- 
late Court then held that the secondary evi- 
dencé of the copy might be received, as it 
was impossible for the plaintiff to produce 
the original, because that document ought 
to be with Sheo Pershad’s widow ; that she 
denied having it, and her husband ever hav- 
ing had it; that she was inimical to plaintiff's 
interests and lived in Oudhs; and thus it 
was beyond plaintiff’s power to cause her 
attendance with the document; and that 
her conduct in suits for rents shewed that 
her statement was correct. 


The Lower Appellate Court, accordiugly, 
decreed plaintiffs case. 


Mr. Doyne now appears for defendant, ap- 
pealing specially, and urges that the remand 
order, in respect to the copy of the pottah, 
has not been properly carried out, inasmuch 
as the Lower Appellate Court could have is- 
sued a commission for the examination of the 
widow of Sheo Pershad, and for her to produce 
the deed ; aud that the law provided express- 
ly for such further process; and that till 
this should have been done, it could not be 
said that the Lower Appellate Court had ex- 
Kausted all the proper legal means for the 
production of the best available evidence, 
viz., the original deed and Sheo Pershad’s 
widow’s testimony: and thus the copy 
should not have been admitted as it had, 
or plaintiffs case considered duly proved by 
such copy. 2 


Mr, Doyne secondly urged that the Lower 
Appellate Court had not noticed the register- 
ed power of attorney above referred to, 
which was some evidence in support of de- 
fendant’s case. 


'.- On the frst point, F think that in this 
case the contention of the learned Counsel is 
correct, and E would remand the case, accord- 
ingly, for the examination, by commission 
in Oudh; of the widow of Sheo Pershad, and 
that she be called on to produce the document, 
or explain why she has it not. Hoer denial 
in pleading is not sufficient to justify the 
omission of the processes the law provides 
for her testimony, and her being called on to 
produce the original deed, 
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On the. second point of this special ap- 
peal, I observe that tlie remand order was 
limited to the first point: nor would the 
fact of the grant of a registered power of it- 
self shew. that it had been acted upon; and 
if that were not shewn, the power by itself 
would not prove defendant’s case. 


a 

In this view I would remand the case for 

s re-trial with referenc. to these remarks, 
and on the first point only. 


Remand accordingly. 


Phear, J.—This case was remanded by 
this Court; as I understand the matter, for 
the trial of the issue, whether or not Mun- 
glee granted a duz-ijara to Sheo Pershad, 
And the remanding Bench accompanied its 
order with the direction that, “ until all 
‘“ lawful means for the production of the 
“ original (pottah from Munglee) have been 
“exhausted, the Court below would be 
‘t wrong in accepting the copy as admissible 
“ evidence.” 


The Judge, who tried the case on remand, 
says :—‘' I am of opinion that the secondary 
“evidence of the registered dur-ijara pottah 
“t riven to Sheo Pershad may be accepted by 
“the Court, because it ig impossible for the 
“ plaintiff to produce it.” Had the judgment 
gone no further than this on this point, E 
shonld have been indisposed to entertain tha 
objection of the appellant relative thereto, 
because I think the question, whether 


or not a party to n suit has at the trial 


laid a sufficient foundation to enable him 
to tender’ secondary evidence in tlie 
place of primary evidence, igs a matter 
of fact to be judicially determined by the 
Court which tries the case ; and its conclu- 
sions in this hend canuot, therefore, be gen- 
erally disturbed on special appeal. But 
in this case, the Judge, in giving the reasons 
nf nis decision, discloses, as it seams to me, that 
he has allowed himself to be influenced by evi- 
dence which he ought not to have looked at. 
He says thatthe document should be with 
Mussamut Rushee, Sheo Pershad’s widow, 
but he concludes that the plaintiff could not 
probably get it from her, because she is 
inimical to him, lives in Qudh, and has de- 
nied that such a pottah ever existed. Thera 
is, however, no evidence whatever in this 
suit to‘support this conclusion, except the 
written statement of Mussamut Rashee, 
which is clearly not admissible as evidence 
between the plaintiff and the appealing de- 
fendant, whatever may be its force against 
the lady herself. It follows, therefore, that 


the opinion of the Judge as to the admissi- 
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bility ‘of secondary evidence of the dur- : The 6th February 1868. 
ijarah pottah has been wrongly arrived 
atas against the appellant, and the trial Present :. 


which followed thereon was a mis-trial. The 
case must, consequently, go back to him |The Hon’ble F. B. Kemp and E. Jackson, 
again for re-trial of the issue on which it ' 
was before remanded. 


I do not think that the mooktenrnamah Suit for accounts under Section Z4 
from Munglee to an*agent, authorizing the | Act Z. 1859. 
grant of a dur-ijarah to Recknath is any ao 
evidence relevant to the issue which was to j 
be tried. Itcan only go to show that the Case No. 1481 of 1867 under Act X of 
dur-ijarah alleged to have been granted by | 1859. 
Munglee to Recknath in 1266 was authentic ; | 
but the fact, if established, that Munglee 
‘gave n dur-ijarah of the land in question to 
Recknath in 1266, affords no evidence that 
he did not give a dur-ijarah of the same 1867, reversing a decision passed by the 


| 
| 
dand to Sheo Pershad in 1267. It seems to | Deputy Collector of that District, dated 
| 
! 
| 


Judges. 


Special Appeal from a decision passed by 
the Judge of Dacea, dated the 5th April 


me, therefore, that the Tower Court was 

right in refusing to noticethis document, the 31st December 1866. 
and the objection of the appellant to the 
effect that he was wrong, ought to be over- 


Pran Nath Chuckerbutty (Defendant) 
ruled. 


Appellant, 
At the trial on remand, if a document be 

tendered by the plaintif as the original versus 

pottah alleged to have heen granted hy 

Munglee to Sheo Pershad, it will be the, 

duty of the Judge to take care that ils 

authenticity is duly proved. If the plaintiff] p40, Nil Madhub Sein for Appellant. 

professes to be unable to procure the original, | 

the Judge must satisfy himself upon proper! 


| 
and sufficient evidenee, whether or not the! Baboos Kalice Mohun Dass and Romesh 


_ excuse is well founded. In the event of Chunder Mitter for Respondent. 
his finding that the plaintiff has not satis- 
factorily made out his inability ‘to produce In a sujt for accounts against a naib, under Section 
the original document, he ought not torecelve o4 Act X. 1829, defendant pleaded acquittance, aging 
secondary evidence thereof, but 

a . . . 7 e ` 
dismiss the plaintiff S suit. If, however, he ! mhe Deputy Collector found the acquittance proved ; 
comes to the opposite conclusion, he onght 
to allow secondary evidence of the contents of | 
the original document to be given ; but before | osteo 

P an ; ; stewardship, 

he gives weight tosuch evidence asagainst the 
defen dant, he should be sat isfied on reasonable Yep that the Judge should have found what estates 
` | were in defendant’s management, and for what period, 


grounds that the secondary evidence so pro- | 
‘ and what accounts he is to render. 


Syud Beny Ameen (Plaintiff) Respondent. 


should : that he was net the naib of some of the estates. 


but the Judge in appeal reversed the decision, and 
ordered the defendant to give an account of his 


duced gives a correct copy, or true version 
: —T i ts 

of the contents of the pottah bought tobe| emp, J.— Tuis wasn suit for necoun 

` 7 agninst a naib under Section 24 Act X of 
1859. Defendant admitted his agency, but 
tered as a pottah granted by Munglee to | plended frst, limitation, and second, hisacquit- 
Sheo Pershad ; and, incidentally to this, | tance. He also added that he was not the 
naib of some of the estates mentioned in the 
plaint, z. e., he had not collected the rents of 
execution of the pottah. those estates. ` 


I would remand the case to fry whgther 


proved, not merely of some document regits- 


he should require sufficient evidence of the 


. : The Deputy Collector found the acquit- 
or not: Munglee granted thè alleged dur- | tance proved, and the plaintiff’s claim as a 


ijarah pottah to Sheo Pershad. matter of course fell in. 


gi 
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Plaintiff appealed. The Judge found that 
“the acquittance was not proved, and reversed 
the decision of the Court of first instanee,— 


the defendant to give an account of his 
stewardship within six weeks.. 


In appeal, .it is contended that the Judge 
ought to have tried whether the defendant 


was really in charge of the estates named 


in the plaintiff’s plaint. 


We think that the Judge has not decided 
this case in a satisfactory manner. His 
order is a very general one. 
is to give an account of his stewardship ; but 
for what period and for what estates? The 
defendant having won his ease in the first 
Court on the acquittance, did not prefer a 
cross-appeal on the point he now raises, 
though he distinctly raised it in his written 
statement. It is not equitable to decree 
. that a man is to give an account without 
specifying for what period, and for whiat 
properties, and the nature of the accounts to 
be given. ` 


The defendant avers that some of the 
estnies were never under his mahagement 
at all, and if is admitted that-they passed 
away from the plaintiff by sale in execution 
_ before the alleged termination of the defend- 
ant’s agency, as per plaintiff's own showing. 


The Judge will find what estates were 
in defendant’s management, for what period, 
and what accounts he is to render. 





The 6th February 1868. 


Present.: 2 


The-Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Oral evidence to vary a deed of sale. 
Case No. 1444 of 1867. 


Special Appeal from a decision passed by 
-~ the Principal Sudder Amcen of Sylhet, 
dated the 28th March 1867, reversing a 
decision passed by the Moonsiff of that 
` District, dated the 18th December 1866. 


- Radha Mohun Shamee (Plaintiff) Appellant, 
versus 


Ram Mohun Surmah and others (Defendants) 
Respondents. 
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Rove 


Baboo Gopeenath Mookerjee for Ajipellant. 


Baboo Tara Prosunno Mookerjee 
: for Respondents. 


In the absence of any circumstance giving rise to a 
presumption that an alleged deed of absolute sale is a 
mortgage, n Civil Court is right in refusing to credit 
oral evidence to vary the express and unambiguous 
terms of the deed. ‘ 

Kemp, J.—Tnx this case it is objected that 

“oo oa . . . 
the Principal Sudder Ameen, in applying 
the principles laid down in the decision of 
the Full Bench* to this case, ought to have 
considered ‘the-conduct of the parties. 


Doubtless, he ought to have done so if any 
such allegation had been made before him. 
The Conrt was not asked to look at the con-: 
duct of the parties as an index to their in- 
tentions. We think that the Principal Sud- 
der Ameen had rightly applied the principles 
of the decision of the Full Bench to this 
case. 


The deed was one of absolute sale: and in 
the absence of any allegation of conduet, of 
parties, non-possession of the vendor, or 
other circumstances giving rise to a pre- 
sumption that the transaction was a mort- 
gage, the- Principal Sudder Ameen was right 
in refusing to credit oral evidence, with n 
view fo vary the express and unambiguous 
terms of the deed. 


Appeal dismissed with costs and interest, 





The 7th February 1868, 
- Present: 


The Hon’ble A. G. Macpherson and Dwarka- 
nath Mitter, Judges. 


© Limitation. 


‘Case No. 1805 of 1867. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
30/4 April 1867, affirming a decision 
passed by the Moonsiff of Selimubad, 
dated the Sth September 1866. i 


' Bhiloo Mundul and others (Defendants) 
- Appellants, 


° versus 
Motee Lall Ghose Mundul (Plaintiff) 
, Respondent. 


2 
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Baboo Debendro Narain Bose for 
Appellants. 


No one for Respondent. 


In a suit to recover possession of lands as heir, where 
the plea of limitation is raised, the plaintiff must prove 
that he or the person through whom ho claims was in 
possession within 12 years prior to the institution of the 
suit, limitation running not merely from the date on 
which the plaintiff's right to sue accrued, but from that 
on which the cause of action arose, 

Mitter, J. —THIs case must be remanded to 
the Lower Appellate Court for a fresh trial, 


on the question of limitation. . 
The plaintiff, now special respondent be- 


fore this Court, instituted this suit to recover 
“possession of certain lands as heir-at-law of 


one Mohun, deceased. It is admitted that’ 


the death of Mohun occurred in Bhadro 
1262, and the suit was not brought until 
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iag bis own disability. Under these 
circumstances, it will be for the Judge to” 
determine whether Mohun was in possession 
at any. time Within 12 years prior to thé 
institution of the suit, and the case will be 
disposed of with reference to the result of 
that enquiry. 


Case remanded accordingly ; costs to abide 


‘the ultimate result of the suit. 


Macpherson, J—The plea of limitation 
cannot be properly decided without deciding 


-upon what date the cause of action accrued,— 


not merely upon what date the plsintiff’s 
right to sue accrued to him. Hf it accrued 
to Mobun in his life-time, the plaintiff’s suit 
is barred. If it arose only on or after his 
death, the suit is not barred. Iu order to 
determine this question, it is necessary to 


Bysack 1278, nearly eleven years after-' décide what was Mohun’s position with re- 


wards. 

The plaintiff further stated in his plaint 
that his cause of action accrued on the date 
of Mohun’s death, without, however, alleging 
distinctly whether Mohun . remained in 
actual possession of the property in dispute 
down to the time of his death. 


On the plea of limitation being raised by 
the defendant, the Lower Court observes, 
that inasmuch as the suit was instituted 
within 12 years from Mohun’s death, limit- 
ation- cannot apply. This judgment is 
clearly wrong. It was incumbent on ‘the 
plaintiff to prove, by satisfactory evidence, 
that either he himself, or Mohun, his ances- 
tor, was in possession of the property in 
dispute at any time withiu 12 years prior 
to the institution of the suit. The plaintiff 
does not allege that he himself was in posses- 
sion, so that, upon his own showing, the 
defendant has been in possession of the 
property for nearly eleven years. 

Under these circumstances, unless the 
plaiptiff ean prove that Mohun was in 
possession at any time within 12 ybars 
prior to the institution’ of the suit, the pre- 
seut action must fnil. The onus was clearly 
on plaintiff to prove that his cause of action 
accrued within 12 years prior to the insti- 
tution of suit. The plea of minority ad- 
vanced in the present case is of no avail. 
If Mohun was in possession- at any time 
within 12 years prior to the ingtitution of 
the suit, no limitation can apply. 


If, on the other hand, the cause of action. 
accrued before the death of Mohun, ‘the 
plaintiff cannet save his claim from the 
operation of the Law of Limitation by plead- 


| ference to the property in dispute at the time 


of his death. 
J concur in the order of remand. 





The 8th February 1868. 


Present + 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C., Hobhouse, 
Judge. 


Jurisdiction — Suit for salvage — A, 
Judge giving evidence. ` 


Reference to the High Court by the Officict- 
ang Judge of the Court of Small Causes 
at Cantonments of Barrackpore, dated the 
21st December 1867, i i 


Kishore Singh and others, Plaintiffs, 


VETSUS 


Gunnesh Mookerjee, Defendant. 


A suit for salvage, even when the saved property had 
been abandoned by those in charge of it, is not cogni- 
zeble by a Court of Small Causes. 

When a Judge gives evilence he should be sworn like 
other witnesses. 


Case.— PLAINTIv¥ in this case saved six 
casks of oil which were floating down the 
Hooghly on the morning after the late Cy- 
clone, namely, the 2nd of November 1867,. 
and,in consequence of this, they claim rupees 
80, as the value of part of the property 
saved by them. : 
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‘Defendant examined, declared on solemn 
fffirmation that—‘‘] dispatched from Cal- 
‘‘entta 25 barrels of oil in a boat, two days 
“ before the late Cyclone. Their destination 
'“ was Mookshodabad ; they were sent up the 


“ Hooghly. Ihave recovered 11 barrels of’ 


“ these, 6 (saved by tlie plaintiffs, and made 
‘Cover. to Kotewally) from the Kotewally 
“here, and 5 from Nawabgunge Police 
“Phannah. Ihave not recovered | the rest; 
“the value of each barrel is rupees 36 ; 

“ there were three maunds in each barrel, 
‘the oil was cocoanut and castor-oil mix- 
it ed. LE 


The defendant’s pleader makes the follow- 
ing written objection :— 


“ The present. suit is measure of remuner- 
“ation for salvage services. Under Section 
“6 of Act XT of 1865, Small Cause Court 
“ has no jurisdiction to try a case of this 
“ nature, but only claims as specified in the 
“ aforesaid Section are triable by this Court.” 


_ Defendant's pleas. 


1sé. — Thit this case is not within the 
jurisdiction! of this Court, seeing that it does 
not come Within any of the definitions of 
suits given jin Section 6 Act XI of 1865. 


ond -—Tilat three of the plaintiffs beiag 
Policemen, o duty it is to ‘save un- 
claimed property, they are only entitled to 
nominal remuneration, say one rupee for 
each cask. 


Srd.—That Ramlugeun (not a Policeman) 
would be fairly rewarded with rupees 2. 


The Court holds that salvage in cases 
_ where the property bas been saved, when 
abardoned by those who have charge of it, 
is a part of the value of the property saved, 
and as the proper ty is personal property in 
this case, and as itis alleged to have been 
abandoned, the Court holds that if has juris- 
diction. 


On the morning after the late Cyclone, 
namely the 2nd of November last, I went to 


the bauk of the Hooghly in this Cantonment, `. 
having heard that there was some property 


flonting away that might be saved. I saw 
some men in the shallow water pushing 
casks before them up-stream along the bank, 
. and I saw some two or three casks stranded at 
the ghat opposite Major Gordon’s house. 
Rain was falling or had been falling shortly 
before, and it was cold for the natives, I 
have no doubt these barrels I now write of, 
were the same as the barrels in this case. 
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I think there is little doubt that if plaint- 
iffs had not saved the barrels, they would 
have been lost to defendant in the same way 
as 12 others have been lost.” Even if I had 
seen them, I should have had to offer high 
wages to induce any one to go into the 
water under existing circumstances to save 
them, and I am not sure that I should hae 
succeeded in getting them saved. People 
were occupied each with his own affairs 
that morning, at least people in the position 
of coolies, for every thatched and tiled hut 
was dilapidated, and all dwellers in such 
must have passed a wet night in much tre- 
pidation,’ Plaintiffs had no doubt masonry 
building to protect them, and the policy of 
giving “such persons more ‘inducement, to 
save property going to destruction than is 
afforded by the satisfaction of doing one’s 
duty, is, I think, too manifest to need fur- 
ther notice. 


As to three of the plaintiffs being Police- 
men, whose duty it is, under Act V of 
1861, to take charge of unclaimed pro- 
perty, I do not think such men are bound 
to do ‘as plaintiffs did; and, judging from 
the analogy of men in Her Majesty’s Navy 
being capable of claiming salvage not exceed- 
ing half the value of the property (vide 
Merchants’ Shipping Act), I think them 
fairly entitled to a portion of the pr operty, or 
its value, , The portion should be proportiou- 
ate to the risk and inconvenience incurred, 
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as the property was abandoned by those in 


charge of it. I do not think it has been 
proved that plaintiffs swam into deep water, 


| but I saw them under circumstances that 


endangered their health : and as the amount 
they clnim is below one-fourth ofthe value of 
the property, I think if is not out of propor- 
tion to the risk they ran, and the incon- 
venience they incurred ; and J think thas 
less would not afford such encouragement 
to others to go and do likewise, as it is 
politic to give in order to protect the inter- 
ests ‘of owners generally of abandoned pro- 
perty in such jeopardy of being lost ag 
this was. 


Subject to the decision of the High Court 
on the frst plea of defendant, namely, whe- 
ther this suit is cdgenizable by this Court, I 
give judgment in favor of plaintiffs, and 
award them costs. Each will share eaually 
as they have claimed. 


If the High Court shall rule that this 
suiteis cognizable by this Court, the defend- 
ant will pay to each of the four plaintiffs 


"rupees 7-8, and. defendant will pay to 
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Kissar Singh, plaintiff, costs rupees 4-13. 
If the High Court should rule that this suit 
is not cognizable by this Court, the four 
plaintiffs will pay to defendant his costs, 
namely,’ vakeel’s fees rupees 1-8, and va- 
kulutnamalh 8 annas.; total 2 rupees. Plaint- 
iffs will each pay 8 annas of these costs. 


Judgment of the High Court. 


Peacock, C. J.—We are of opinion 
that this suit is not cognizable. by the 
Small Cause Court. We would remark 
that when a Judge gives evidence, he 
should be sworn like other witnesses. 





The 8th February 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, aud the Hon’ble C. Hobhouse, 


Judge. 


-Suit by agent having no interest in 
_ the subject-matter. 


Reference to the High Court by the Judge 
of the Courtof Small Causes at Chooa- 
danga, dated the 7th January 1868. - 


Mr. Q. Glascott, Plaintif, 
Versus 


Gopal Sheikh, Defendant. 


In an action brought by the Manager of a Concern on ; 


the basis of a contract executed by defendant, and ad- 
dressed to a previous Manager, now dee ased; it was 
HeLD that, as the plaint did not disclose that the , laint- 
if had any interestvf his own in the suit andas the 
contract was nol in terms with him personally, he could 


not maintain the action in his own name, 


Case.—Tuis is an action brought by Mr. 
Glascott, as Manager of the Lokenathpore 
Concern, on the basis of a kubooleut, or 
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contract to cultivate Indigo, dated the 17th | 


February 1864, alleged to ‘have been exe- 
cuted by the defendant, and addressed to 
Mr, George Meares, late Manager of the 
said Concern, and now deceased, 


The defendant’s pleader has taken a pre- 
liminary objection to the hearing of the 
action, on the ground that as Myr. Glascott 
is merely an agent, acting under a power of 
attorney for his principals, he should have 
brought the action in their name; aud the. 
pluint does not disclose any interest of Mr. 


- Glaseott in- the sult. s % * 
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The power of attorney held by Mr. Glas; 
côtt is executed by Mr. F. G. Sandes and 
I’, ©. Sandes, by their attorney, R. F. Stuck, 
and empowers him to sue and be sued ; and 
the plaintiffs pleader, therefore, contends 
that the present actiop is well maintainable ~ 
by his client without making his principals 
parties to the action. . sae x 


The general rule is that a mere ngent 
having no interest in the suit, ought not to 
be mude a party, and Chitty, on his. work 
on Pleading, says, Vol. I, page 8, 7th 
edition :—“In general. a mere servant or 
“agent, with whom a contract is expressed 
“ to be made on behalf of another, and who 
“ has no direct beneficial interest in the 
‘matter, cannot support an action thereon. 
“ But when an agent has any beneficial 
‘interest in the performance of the contract, 
“as for commission or the like, or has a 
“special property or interest in the subject- 
‘matter of the agreement, he may support 
“an action in his own name on the contract. 
So, where a contractis in terms with an 
“agent personally, he may sue upon it; and 
ic ifia servant personally carries ou business 
“for his master, and appears to be the 
“owner, he may sue upon contracts made 
“with him in that capacity.” 


Calvert, on his Treatise upon the law re- 
specting parties to suits ii Equity, says, page 
232 :—~*" If au agent institutes a suit under an 
“ authority given to him by his principal, 
“he must do so tu the uame of the principal.” 
And this practice, I believe, is invariably 


‘ad=pted on the original side of the High 


Court, and was recently adopted in the case 
of A. B. Mackintosh versus Emily Temple 
and another, in which the plaint was verified 
by the local agent of the plaintiff who was 
nusentin Englund, (See Iudian Jurist, N. S., 
page 833). 

In the present case, the plaint does not 
disclose that Mr. Glnscott has any interest 
of his own in the suit, nor is the- kubooleut. 
in terms with him personally, so that he is 
not a necessary party. I therefore suggest- 
ed to the pleader to withdraw from the 
suit, but this he refused to do, as being 
against the express instructions of his client, 
and the result has been that I have struck 
off the plaint with costs, the plaintiff to- be 
at liberty to bring a fresh suit in on amend- * 
ed form; but this order has been passed 
contingent ou- the opinion of the -High 
Court ou the foliowing point, viz. -— 

Whether Mr. Glascott, uuder the Gir- 
cumstances stated, is the proper party to 


. 
» 
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maintain this action, his principals being 
Yesident in England, and not having been 
made parties, plaintiffs ? 


Judgment of the High Court. : 


Peacock, C. J—We are of opinion that 
the Judge of the Small Cause Court has 
taken a correct view of this case, and that 
Mr. Glascott caunot matutain the action in 
his own name, 


The 8th February 1868. 
Present : 


The Hon'ble H. V. Bayley and J. B. Phear, 
Judges. 


Limitation — Allegation of fraud— 
Sections 9 and 10 Act XIV. 1859. 


Cases Nos. 60, 67, 80, and 81 of 1867. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Sarun, 
‘dated the 31st December 1866. 


Byjnath Suhaye and others (Defendants) 
Appellants, 


VETSUS 


Brohmo Deo Narain and others (Plaintiffs) 
Respondents. 


` 


| Baboos Sreenath Doss, Kishen Succa 
Mookerjee, Kalee Kishen Sein, and Ra- 
jendronath Bose for Appellants. 


Baboos Onookool Chunder Mookerjee, 
Unnoda Pershad „Banerjee, and Mohesh 
_Chunder Chowdhry for Respondents, 


Ina suit to recover landed and other property to 
which plaintiff made title by- inheritance, and en- 
deavoured'to set aside defendant's plea of limitation 
by alleging fraud, HELD that, even if the allegation 
were true, as it did not exhibit concealment of tha 
cause of action within Section 9 Act XIV. 1859, and 
tue alleced fraud did not constitute an. ingredient in 
plaintif’s cause of action, it could not get rid of the 
effect of time. ` 


“ 


Phear, J.—-TuHeEse appeals arise out of-one 
.suil, in which the plaintiff sought to re- 
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cover landed and other property, to which 
he made title by inheritance from his father, 
one Bukshish Narain. The appellants in 
the four cases now before us are some of the 
many defendants against whom the Lower 
Court hag given decrees in the suit. 


In No. 60, the appeal is brought by 
defendants against whom the Principal 
Sudder Ameen has. decreed that the 
plaintiff is entitled to recover certain lands 
named as Mouzahs Russoolpore, Berham, and 
Saholee. It appears by the evidence of the 
plaintiff himself that Bukshish Narain, 
through whom the plaintiffs claim, was dis- 
possessed of this property by his co-sharers 
in it, so fur back as 1242 F. S., aud after-- 
wards brought a suit for the same in which 
he was non-suited. Itis alsoudmitted that 
Russoolpore has never, from that time to 
this, come back to the possession of either 
Bukshish or his son, or of any one in their 
behalf. The plaintiff, however, seeks to get 
rid of the effect of time in barring h.s cain 
by alleging fraud iu the defendants ; but 
even supposing his statements in this respect 
to be true, they do not exhibita concenlment 
of the canse of action within Section 9 of 
Act XIV. of 1859, nor does the fraud al- 
leged constitute an ingredient in the plaiot- 
iff’s cause of action within Section 10 of 
the same Act. We are, therefore, of opinion 
that, as regards Russoolpore, the plnintiff’s 
suit is barred by lapse of time. 


Asregards Berham and Saholee, it seems to 
be clear that, after the death of Bukshish 
Narain, and during the minority of his son, 
the present plaintiff, they were given back by 
the co-sharers of Bukshish Narain to Mahtab 
Koer, his widow, the mother of the present 
plaintiff and at that time his guardian, and 
were afterwards sold by her to the appel- 
i lants. The plaintiff contends that this alien- 

ation was not such as could be justified 
ı under Hindoo Law ; but the defendants urge 

that, plaintiff is not now entitled to question 

it on this ground, inasmuch as he himself, as 
they say, after coming of age, presented a 
i petition tothe Collector ratifying the sole, 

and praying that mutation of names might 
' be made accordingly. ‘Lhe plaintiff totally 
denies ever having presented such a petition, 
and, indeed, sets up an alibi to prove that he 
could not have done so. Ife also maintains 
that he was a minor at the date of this 
alleged petition. The Lower Court finds 
that the defendants’ case on this point is a 
fraud, and that the plaintiff did not in fact 
present any petition for mutaticn of names 


C 
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to the Collector. We regret that we cannot 
concur in this finding. The petition itself, 
and the faetum of its presentation by 
the plaintiff, afe very distinctly deposed to 
by two-witnesses, mooktears, one of whom 
is a distant relation of the plaintiffs, 


- and who both say that they identified the 


plaintiff on that occasion. No reason is 
given for supposing that these persons were 
committing deliberate perjury, and their 
evidence is very clear, and apparently 
natural. On the other hand, the deposi- 
tions of the four witnesses adduced by the 
plaintiff, to show that he was at Darjeeling 
nt the time, are of the most meagre charac- 
ter. It would be almost impossible to 
assign perjury upon them, and even if taken 
to be true to the letter, they do not exclude 
the possibility of the plaintiff having been 
home at intervals, during one of which he 
might have filed the petition relied upon by 
the defendants ; and then we observe that, 
although the plaintiff himself gave his 
evidence at the trial, he did not repudiate 
the petition, or in any way deny having 
presented it, although his plaint in express 
words asked to have it annulled. We think, 
therefore, that the petition was presented | 
by him as the defendants allege. We also 
think that’ the course taken by the plaintiff 


in denying it, relieves us from the necessity , 
of inquiring whether the ratification con- i 


tained in the petition ought to bind him. 
It seems to us, considering the plaintiff's 


falsehood on this point, that the weight of: 


the evidence is in favor of ‘his having 

been of age at the date of the petition ; and 

as he does not come into Court with clean | 
hands, he has.no good ground for asking the: 
Court to exercise its equitable discretion in’ 
his favor, by saying that the defendants ' 
took undue advantage of his youth. On 
the whole, we are of opinion that the appel- 
lants in No. 60 ought to succeed, and that 
the plaintiffs claim against them ought to 
be dismissed as well as regards Berham: and 
Saholee, as Russoolpore. 


In appeal No. 67, the plaintiff respond- 
ent’s vakeel admitted before us that his 
client’s claim was barred by the operation 
of the Act of Limitation. 


And in No 80, the plaintiff respondent’s 
vakeel said that the parties had come 
to' terms, and consented that the appeal 
should be decreed with costs. 


-In No. 81, it appeared to us, after a length- 


„ened discussion, that as against the ap- 


pealing defendant, the plaintif only seeks 
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in this suit to set aside a certain assign- 
ment of his rights and interests under a 
decree of 1829, which assignment had been 
Made on his behalf to one Odit Shaha, by 
his mother and guardian in August 1858, 


‘and we think that the plaintiff substantially 


obtained no further remedy in the Court 
below, although the decree of that Court 
seems, on first reading, to go further. Odit 
Shaha, the assignee, does not now resist the 
application, md the appealing defendant 
himself, who is only made a defendant 
because he is admitted in the situation of a 
judgment-debtor under the decree: of 1829, 
does not care about the matter of the, assign- 
ment of the plaintiff's rights and interests 
ander the decree; he is only concerned 
in urging that he is not liable to satisfy the 
decree of 1829, orany part of it. It is clear 
that we cannot consider this point here. It 
does not arise between the parties, but it 
will properly come-to be determined when 
execution of the decree of 1822 is sought 
in the Court which is charged with carrying 
that decree into effect. And so far as the 
petition of appeal objects to the setting aside 
of the assignment of 1859, no ground is 
shown on the part of the appealing defend- 
ant, why the decree of the Lower Court 
should be interfered with. This appeal is, 
therefore, dismissed. But no costs are 
given, because the plaint not only asks as 
against the appealing defendant that the as- 
signment in question should be set aside, 
but also seeks to recover from him the debt 
which formed the subject of the deeree of 
1829, and it is only now before us that the 
plaintiff admits he cannot press this claim 
in this suit. The decree of the Lower Court 
is also vague on this portion. Consequent- 
ly the appealing defendant had justification 
for coming to this Court. 


Appeals Nos. 60, 67, and 80 are decreed, 
and the judgment of the Lower Court, so 
far as it affects the appealing defendants, 
respectively is, in each case, reversed, and 
the suit of the plaintiff is to the same ex- 
tent dismissed with costs in both Courts. 


As regards appeal No. 81, the decision of 
the Lower Court, setting aside the assign- 
ment of 1858, is affirmed ; but it is at the 
same time declared that the decision in no 
othér respect affects the appealing defendant, 
and no costs are given. 


* 


ment the khas mehal of Chur Doomreah, 
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share in his father’s property under the 
Mahomedan Law. On the second point} } 
raised in this appeal, we are clearly of 
opinion that the decree intended to give 
mesne profits. It in effect decreed the claim 
of the plaintiff Wahud Ally. The case will 
be remanded to the Judge, to be disposed of 
by him with reference to the above remarks, 
and we think the parties should pay their 
own costs in these appeals. -> 





The 1]th February 1868. 
Present: 


The How’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Sale of Khas Mehal—Adding parties 
in appeal—Possessory decree. 


~ Case No. 66 of 1867. 


‘Regular Appeal from a decision passed by 


the Principal: Sudder Ameen of Moor- 
` shedabad, dated the 6th October 1866. 


Messrs. R. Watson and Co., and others, 
(Defendants) Appellants, ` 


VETSUS 


Ranee Shurno Moyee (Plaintiff) Respondent, 


Messrs. R. V. Doyne, R. T. Alian,-and | 


J. S. Rochfort, and -Baboos Kishen 
Kishore Ghose, Juggodanund Mookerjee, 
and Nel Monee Sein tor Appellants. 


Messrs. G. C. Paul and J. T. Woodroffe, and 
Baboos Sreenath Dass, Unnoda Pershad 
- Banerjee, Ashootosh Chatterjee, and 
Bhugobutty Churn Ghose for Respondent. 


Suit laid at rupees 93, 751. 


A. plaintiff, suing for possession of lands on the 
ground that they form part of a khas mehal brought by 
him from Government, must prove that they do in fact 
form part of it. 

When a Collector, - by order of the Board of Revenue, 
sells a khas mehal as of a specified area and jumma, 
and borne on the towjee under a certain number -and 
name, it is the duty of the Collecter to point out and 
give possession of that which he has professed to sell, 

Persons not parties in the original suit are not entitled 
to have themse i 
Court. 


Seton-Karr, Fai plaintiff sued, stat- 
ing that she had bonght from Govern- 


recorded as No. 560 in the Collectorat 
reut-roll of Moorshedabad, on the 15th 
January 1864; that the said mebal was th 


held 


eives added as appellants in the Appellate’ 









in lease, as it had long been, by 
Mr. Dalrymple on the part of Messrs. Watson ; 
that, on the termination of this lease, she 
obtained possession, through the Nazir and 
an Ameen, in May and June 1865, and 
cultivated the chur now claimed, by sowing 


-vetelres and mustard seed in Assin 1272 


(September 1865), whereon the defendants, in 
the month of Kartick fellowing, dispossessed 
her from 15,000 beegahs of the said mehal ; 
and that she has been accordingly obliged to 
sué to retain possession, 


The defendants, Messrs. Watson and Co., 
and Messrs. Jardine, Skinner and Co., filed 
separate written statements which, however, 
agreed in all material points. Their defence 
was, that the lands claimed did not form part 
of Chur Doomresh at all; that this mehal, 
as bought by the plaintiff, contained beegahs 
10,377-10-2, and no more: whereas the lands 
now claimed belonged to certain villages of 
Pergunuah Goas, being lands which had been 
washed away prior to the survey of 1853, 
and had again re-formed on their original sites 
subsequently to that operation: that the 
defendants held the land by different titles ; 
that the plaintiff had never been in posses- 
sion for any ` time, and had never been 
dispossessed ; aud that she had no right or 
interest in the same. 


Ranee Anund Moyee pleaded that the 
lands were not part of the Chur Doomresh, 
which was a resumed mehal, and that they 
were situated outside its boundaries. The 
plaintiff, in a written statement, which we 
observe she was improperly allowed to file 
more than six weeks after the defendants 
had filed their’s, reiterated the statements 
‘made in her plaint, and added that tho Gov- 
ernment had been in possession themselves, 
or by lease, of the lands claimed, as part of the 
resumed mehal for some 24 years ; that the 
Puddah River had broken through the chur 
somewhere between 1845 and 1853, and 
had. divided it into’ two parts without de- 
stroying its continuity; and that the lands 
claimed had been demarcated as part of the 
chur, and as belonging to Government by the 
Survey of 1853. 


The Principal Sudder Ameen got over an 
issue of limitation, and then tried the suit 
issues as to whether the land 
ehal No. 560, and whether it 
inuits purchase, or 
the villages of 
jhiadiar and 
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The Principal Sudder Ameen also deputed 
an Ameen to the spot; aad, relying on his 
map and lengthy report, as well as on the 
other evidence filed in the ease, and on the 
depositions of witnesses, decided that the 
lands claimed belonged to Chur Jazeera 
Doomreah, and that they had been bought by 
the plaintiff, who was consequently entitled 
to a decree. . 


In appeal, the case has been fully argued 
by Mr. Doyne for the appellants, Messrs. 
Watson and Co., and by Messrs. Paul and 
Woodroffe for the plaintiff. Mr. Rochfort 
also appeared for Ranee Anund Moyee, but 
practically on the same side and to the same 
effect as Mr. Doyne. 


Baboo Kishen Kishore Ghose put In a 
claim to be heard on the part of Government, 
as intervenor, and also on the part of the 
Court of Wards. 


It seems, to go back to the origin of the 
lands, that in 1838 and 1842, -resumption 
proceedings were instituted by Government 
for Chur Doomreah, which was then claimed 


by certain parties as belonging to Kidderpore | 


in Pergunnah Goas; and it was decided by 
the Special Commissioner that the said chur, 
of-which the area was stated to be 6,179 
beegahs, belonged to Government. Accord- 
ingly, the chur was resumed and was leased 
out to Mr. Dalrymple as the representative 
of Messrs. Watson, for various periods, the 
first of which dated from October 1845, while 
the last ended in 1865. The chur at its 
first settlement was stated to contain 6,179 
beegahs, and the jumma assessed was 
rupees 2,294-9-10. 


The documents filed in this case are some- 
what voluminoas, but the main issue to be 
tried is, after all, what was the nature and 
extent of the plaintiff's purchase from the 
Government in January 1864? Did the 
lands now in dispute form part of the -Gov- 
ernment khas mehal No. 560, and were 
they held by Government and parted with to 
the plaintiff by the sale of its rights ? 


The plaintiff's case, as laid in her plaint, 
was that she purchased the lands in ques- 
tion, and that she obtained has possession 
of the chur, including theselands, though 
she was soon after dispossqgiaaimms Q 
servants of the defendants. 










The mehal Ņ 
are, at certaj 
for sale by 
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Gazelles, formally published under the 
authority of the Board of Revenue. 

The Notification regarding this mehal in 
the Government Gazette is as follows s 
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In the Lotbundee the same area is 


stated. 

No area is specified in the deed of sale, 
nor is there any attempt to fix or define the 
boundaries, or to specify the extent of this 
mehal otherwise than by the area in so 
many beegahs. The plaintiff,- out-bidding 
several competitors, purchased the mehal 
for about 50,000 rupees, and her present 
claim would make it some 26,000 beegahs 
in extent. 

After purchase, complaints arose in the 
way not unusual in these cases, and the 
matter terminated by the defendants being 
retained in possession by the orders of the 
Magistrate under Section 318 of the Cri- 
minal Procedure Code. . 

The part which the defendants say is the 
real, and the whole of, Chur Doomreah, is 
marked in yellow in the map of the Ameen. 
_ It is separated from the spot now in con- 
tention by a stream or srota, and it is not 
denied by the plaintiff that the undisputed 
portion now held by her contains an area 
fully equal to the area described in the 
otification and Lotbundee which precéded 
he sale, 
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- The main contention which has been 
raised ii this appeal depends on the effect 
of the sale proceedings, as well as on that 
of the survey proceedings in 1853-54, and 
on certain proceedings of the Collector in 
1855-56, 
extent of the chur ther leased to Mr. 
Dalrymple, to which proceedings we shall 
more particularly allude, 


Itis perfectly true that ir the survey 
map of 1853, the whole of the part now 
claimed by the plaintiff is designated as 
“ Chur Jazeera Doomrenh,” and that it forms 
there- one continuous piece running from 
east to west with the main stream of the 
Ganges on its north and a branch to the 
south, 


It is also true that, at the time, the number 
of the mehal was changed from 306 to 
560, and that its extent was estimated -by 
the officers of the Depàrtment to be 28,000 
beegahs,—an extent which would fully | 
Se both the disputed aud the undisputed | 
ands. 


But this survey was made when there 
was uo dispute or discussion of any king 
as to the limits of the chur. 


The proceedings of the Collector iu 
1855-56 are much more important. About 
that time Mr, Dalrymple, ns lessee of the 
Government, had complained to the Revenue 
uuthorities in regard to this chur, stating 
that the laud on the west had washed away, 
und that on the east had accreted: while a 
proclamation in regard to a different chur 
had induced the ryots to withhold their 
rents, and an Ameen, who was sent to the 
spot, also reported that Mr. Dalrymple was 
preventing him from making certain measure- 
ments which he wished to make of the Inuds 
as appertaining’ to Kidderpore and other 
mouzahs. ‘The whole contention of Dalrym- 
ple was, then, that the lands actually formed 
a part of the Government chur, of which 
he was the lessee; but though such a con- 
teution was apparently favorable to the in- 
terests of Government, the result of the 
Collector’s enquiry, which was very full, 
was that the said Jands were uot part of 
the chur; and it is perfeetly elear and 
indisputable that, after this full investiga- 
tion, the disputed Chur Doomreah,. with its 
accrotions up tó the channel on the east, 
which channel now forms the western bound- 


“ary of the piece in dispute, was settled 


with Mr, Dalrymple for a period of 10, years, 
and that the papt of the chur further to th 
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east, and now in dispute, was excluded from 
the settlement, and was left in the hands 
of Mr. Dalrymple, to be held By him. under 
some other title, which perhaps is not very 
clear, 


The Lower Court, iu the first part of itg 
judement, alludes to these proceedings, but 
says that they did not constitute a judicial 
award, and that the Collector did not find 
that the excluded lands did not belong to 
Chur Doomreah, 


What is quite clear is, that from that time 
the Government ceased to have any con- 
nection with this part of the chur in ques- 
tion. The ehur was again leased to Mr. 
Dalrymple after the investigation of 1855-56, 
at a jumma of rupees 2,409-13-11, and its 
area was then stated by the Ameen of the 
day to be 11,38! beegahs, which, slowing 
for deductions of 748 beegahs for jungles, 
roads, and so forth, would make the extent 
very uearly to correspond with the extent 
i described in the Notification of the sale as 


| that of the whole mehal. 


It is couteuded by Mr. Paul for the plaint- 
iff that, in spite of the refusal of the Collector 
to take these lands into uccount as part of 
the Chur Doomreah, Mr. Dalrymple still 
continued to hold them as qaradar on the 
part of Government; that be had always 
dealt with these lands as part of the leased 
mehal, and had sub-leased out to one Ram 
Mundul the right of cutting grass over the 
whole urea, as is shewn by the pottah given 
to Ram Mundul ; and that the defendants 
have uot proved that Mr. Dalrymple held 
these lands as part of Habaspore, Surendar- 
pore, Kidderpore, or other villages to the 
south of the lands in dispute, and. separatud 
from the same by a branch of the River 
Puddah with high banks on the southern 
side. na 

Much stress has also’ been laid by 
Mr, Paul on the full investigation of 
the Ameen in the present case, which 
terminated in the plaintiff's favor ; on the 
various maps filed in the suit commencing 
with the resumption map of 1842 and eud- | 
ing with the map drawn in this suit; ow 
the eviganco of the witnesses taken both by 
nd by the Lower Court ; and on | 
litteg : and Mr. Paul contends 
ved, from all this mass of 
whole, chur including 
formed for in: any years 
f alluvial Inud, until 
big river broke in 
ided the chur into 
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two parts; and that, subsequently, owing to! But the plaintiff lays stress on certain, 
other changes, the ad Sroia became Iwo proceedings of the Collector which took 
streams now kuown as Chilmaree and Chun- | place afier the purchase of the plaintiff, 
chunnia, and clearly demarcated by tke when she applied to him for somo assistance 
Ameen. in obtaining possession.. The Collector, pre- 
Tt may be admitted for the plaintiff that, | mising that he took steps in the matter only 
in spite of certain discrepancies in the evi- | fo assist the plaingiff, and without accepting 
dence of the witnesses, it is quite possible | any responsibility on the part of the Go- 
that the chur did form originally somewhat | yernment, directed an Ameen to give the 
in the manner alleged by her; that, at any | plaintiff possession according to the survey 
rate, whether her account of the formation | map of 1853 ;‘and nominal possession, as it 
be accurate or not, the chun was for a long | appears to us, was given accordingly. 
time one long alluvial formation broken here 
and there by smal] streams, but stretching 
from west to east, with a grenter or less area 
varying with the changes of the river ; and 
thatat whatever time the two streams which 
now: cut through it from north to south, did 
form, the said chur wag at all times sepa- 
rated from the vilinges in Pergunnah Gons, i character, as. settling the quesiion, Nor can’ 
held by the defendants under: various titles, | we refuse to consider {hese same proceedings 
by a branch of the Puddah of some extent ' in connection with what was, and must have 
which has only of Jate years become .ford- | been, the intention of Government in parting 
nble iu particular places and at particular | with its rights. „If the Collector took on 
times of the year. Tho survey map, how- | himself to order tat possession should be 
ever, would seem to show that in 1858-54 jhe | given to the plaintiff according to former 
part now in dispute had already been sever ed Thakbust map, or fo any other without due 
from the island which had been resumed and | reference to subsequent proceedings of ihe 
which was known as Juzeeral Doomrah ; and | Revenue Authorities, equally formal in char- 
this may explain a fact prominent in the | acter, we must consider whether that posses- 
contention and quite beyond dispute, viz., | sion was what the higher Revenue Authori- 
that for at least 10 years prior to suit, the | ties intended, and whether it was the posses- 
chur has not keen treated or dealt with by sion of what the notification and the sale of 
the Government or its officers as one conti- | tle mehal had really conveyed. 
nuous chur of some 26,000 beegahs in ex- 
tent; that the western part over which from 
that date the Revenue Authorities claimed to 
exercise any acts df ownership, has never 
for that period exceeded in round numbers, 
and without allowing for deductions, 11,000 
beegahs; and that “the plaintiff is bound to 
show, by the clearest evidence, that Govern- 
ment had the power to part with, did intend 
to part with, and did actually part with, 
the great piece now in dispufe, of ssome 
15,000 beegals, as portion of the mehal 
when it sold its zemindaree of the same. 


The notification of the sale, though no 
boundaries were specified then or subse- 
quently, is. very positive and specific as to 
the actual aren, and it is wholly im ossible 
Jor us, Jooking io the well kno 
in regard to these sales of kh 
separate the subsequent cey 
from the ‘adverliscments | 
vernment invited intend) 
come forward and iny 
zemindaries of a certal 
may be said, an ace 


But, not to say that the area defined in 
the survey map of 1853 does not and cannot 
correspond with the present extent of the 
chur, it is quite certain that we caunot ac- 
cept any unustial and irregular proceedings 
of this kind, for they certainly deserve that 


i ie iri are ee A I aha HAH eke A 184th ANS —— 


It is quite impossible for us to accept the 
direction of the Collector as conclusive of 
the. matter, when we find that little more 
than’ 10,000 beegnhs were notified as the 
extent of ihe Government estate, when the 
plaintiff is clearly in possession of that 
amount already, and when she has under- 
taken to make out her title to the -ndditional 
15,000 beegahs which she claims as part of 
her purchase. 


On this part of the case, we may remark 
that we do not put the slightest faith in the 
evidence ns io acts of ownership exercised by 
the plaintiff} such as sowing mustard and 
other cold weather crops on the ehur, after 
she had obtained possession by the Ameen 
deputed by tho Collector in the manner 
indicated, Such a proceeding, in the face 
of the Jong aud undisturbed possession held 
by the defendants, who are parties like- 
ly to watch their own interests carefully, 
and who have abundant resources at their 
lisposal, wonld be, in itself, violently iim- 
tobable, and would require to be supported 

* . 
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by the ‘very best and most irrefragable; arguments and inferences which Mr. 
evidence, | Woodroffe, for the plaintiff, has based upon 


The depositions of witnesses regarding ; them. The present case has. a n 
such acts of possession are very vaene and. With any of them, it being that of a plaint- 
l Log lum | iff who, as we have shown, obtained a mere 
general and inconclusive, and are, besides, j a aa Pa Do 
altogether unreliable i ' nominal possession, followed by no exercise 


Th hi eh hich i of ownership whatever of that to which she 
us, on this part ot the case, which it | had no right at all. . 


was for the plaintiff to prove, and in which 


bs * + Ta; ’ “7 ; x s = Pt 
she must make out her title, Iam quite sa- | Neither is it necessary for us to examine 
tisfied . , ‘at length that part of the case which was 


; i ; raised by Mr. Doyne for the nppellants, to 
Isé.—Thhat it was not the intention of the | the affect that, ne evidence of the maps, 
Revenue Authorities and of the Government the enquiries mnde at different times, and 
to part with this portion of the ehur as be- | the depositions of the witnesses, the land, 
longing to their Khas Mehal No. 560; that | whatever may have been its origin or pre- 
they had Jong ceased to regard it tes forming ! vious changes; now belongs to the defend- 
part of the same, and had waived their | ants, inasmuch as the channel between it 
rights to it, if they ever had any ; -and that Land thie ‘villages admittedly held by the 
the plaintiff, standing in the shoes of Govern- : defendants is now fordable, and that the 
ment, cannot pretend to take more than what said land is consequently an adjunct to their 
the Government in very express terms I estates, 
agreed to give her, or than. what she got! 
when she openly bid fora mehal of 10,377 , 
beegahs in extent. 


On this point. the following decisions 
were quoted :—Weekly Reporter, Vol. H, 
pp. 84 and 132: Y, p. 283. i 


As just observed, however, it is not 
necessary to decide the case by referring 
to these judgments in detail, or by considera- 
tion of how far the principles which they 


us to re-place or retain hor in possession, on undoubtedly lay down for the guidance of 


the ground that her possession over these | k 3 ons a BBE ena? to Fie aeta nN 
15,000 beegahs wag a possession th due | “isclosed or established by the evidence on 
course of law or of right, from which she | Doe . 
has been violently and unjustly ejected, j The real issue of the case, (which is 
Her possession, as we have shewn, was no | shortly put, what did the Government. sell, 
stbstantial reality: that is, she never exer- | and the plaintiff buy, and to what ia she 
cised the acts of ownership’which she pleads, | entitled ?) though not very clearly raised by 
and her nominal taking possession of what | the defendant’s written statements, was raised 
we have shewn was never sold to her, is at; at the hearing, and was properly put in 
least quite as tortuous and void of right ag į issue, though the Lower Court was led awiy 
she has contended that of the defendants to | by the Ameen’s report, which dealt with 
have been since 1856. | matters beyond that offeer’s competence, and 
“it @isposed of this issue rather summarily, 


sion plaintiffs who were unable to prove | aud vithout perceiving its important and 


their title, but who pleaded that they. had ' essential bearing on the merits of the odn- 
.tesf, Itis, too, perfectly possible that an 


been pat out of possession wrongful] Pe aioe : ae 
by ee of the Panne who had ieee i examination of the chur in 1855, 6th May, 
fully satisfied the Collector that Govern- 


selves no title, the following cases have | : : 
been quoted :— ,ment had really no right in the part then 


f ' luded; at ¢ ‘nate, | is 

Sudder Dewarny Adawlut, 1858, p. 392. ee sara ee 
-Hay’s Reports for 1862, p. 41. Legal; 
Remembrancer, Vol. I, 27th May 1864. 


Weekly Reporter, 1864, page 243: Vol. 
VIII, p. 887. Hay’s Reports, page 200, 
Volume for 1862. 

‘Bat it is unnecessary for us to go int 
these cases at, length, or to examine t onferred 


2nd.—That the plaintiff, who has not 
come in, we must observe, under Section 15 
of Act XIV of 1859, to be summarily re- 
placed in possession, but who has come for- 
ward to prove her right and title, cannot ask 


Ie 


+ 





On the question of re-placing in posses- 

















fully satisfied that, 
the origin of the 
ges in the river 
the Govern- 
expressly 
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the last ten years’ lease on the defendants; | of her title as purchaser from Government, 
that it again formally recognized the extent! did in fact purchase the disputed lands, 


` of the chur to be that of the land now undis- | when she on the 15th of January 1864 


puted, and in the plaintiff's possession, when: bought Chur Doomrea, No. 560 in the 
it notified the sale of an area of 10,377! towjee. If the importance of this issue . 
beegahs 10 cottahs and 2 chittacks ; and that‘ had been sufficiently kept in view by the 
it thereby practically, again, ratificd the | Lower Court, the gase might have been been 


=- w lu 


Vollector’s deliberate proceedings of 1855-56; ‘disposed of comparatively speedily and 


that the plaintiff. is bound by- these easily. 


formal pa j a Government ; that’ Té was confended for the respondent that 
sion to bo given according to a survey! asin appeal. But this is notso. In the written 


which was made before those proceedings, Í stntement of the defendants it is raised in- 


and at vy umne T there was no- directly, though not expressly, as it ought to 
thing in dispute, must be looked at by the have been. ` Butit is one of the issues which 


light of the sale and of proceedings pre- 
liminary to the sale; and that, on the whole, 
it. was never the intention of the Govern- 
ment to give, nor could jt be possible for 


were distinctly laid down for trial, and were 
tried and decided expressly, by the Lower 
Court. There is, therefore, no reason why 
the objection should not be taken now. 


the plaintiff to take, any thing move than 
the spot marked in yellow “in the Ameen’s 
map, and bounded on the east by the stream 
known as Chilmaree. : 


In her plaint the plaintiff states that at 
the time of her purchase, Mr. Dalrymple 
held a lease of the property, which lease did 
not expire till the 30th April 1865. It 
appears to me that that lease, aud the pro- 
ceedings which preceded and attended the 
granting of it, show very clearly what it. 
with all costs. : _ | was thatthe Government intended to sell, 

Government should not have appeared: and the plaintiff intended to buy, at the sale 
in any capacity, and should be struck alto-| of the 15th January 1864. 


gether out of the record, paying its own! yp. Dalrymple had an ¿jarah of Chur 
oe i „ Jogeern Doomrea for the 1O years, from 

Macpherson, J.—The plaintiff's cense, nas| 1252 fo 1261. When his lease expired in 
stated by her in her plaint, is that she on! 1261 (or 1854), the Government made a 
the ]5th January 1864 purchased the Go-! fresh measurement and settlement of the 
verament Khas Mehal “the island Chur! chur, which resulted in the chur being de- 
“ Doomrea, recorded No. 560 in tho rent-, clared to contain 11,3881 beeg~hs 2 cottahs 
roll of the Collectorate of the District of, of land, less certain deductions for waste, 
“ Moorshedabad ;” that the Government had | and the chur was then re-let to Mr. Dalrym- 
concluded successive farming settlements of) ple at jumma of rupees 2,677-10-1, less 
the said mehal with Mr. Dalrymple: that; rupees 267-12-2, collection expenses, for n 
the term of Mr. Dalrymple’s lease expired| term of 10 years from the Ist May 1865. 
on the 380th April 1865; that the plaint-| In the course of these proceedings, various 
iff “held the proprietary right” from the: other chur lands (which are now represent- 
date of her purchase till the end of the lease, , ed, more or less, by the land the subject of 
and thet, on the expiry of the lease, she got | the present suit), lying to the eastward of 
actual possession “as per boundaries specifi- | the lands measnred and re-let as above, were 
ed in the Thak Map of -1853;” -that she be- | expressly excluded from the settlement as 
gan to cultivate and sow crops on the land; | not belonging to the Chur Jogeera Doomrea. 
and that thereupon the defendants ousted her, . This is clear from the proceedings of the 
from about 15,000 beegahs of the land of! Revenue Authorities which are in evidence, 
which she had Just beer “Fim possession, | and in particular from the roobookary of the 
and which appertaine ‘| Collector of Moorshedabad; dated 30th Janu- 
chased by her. She ary 1856, and that of the Commissioner of 


In this view, the snit of the plaintiff 
should have been dismissed, and I -would 
decree the appeal in the defendant’s favor 


cover possession of 
which the was s 


The first a 
gested by th 
who claim 


‘the Nuddea Division of the 15th March 


1856. The Commissioner confirmed the 
lease for 10 years from the Ist May 1885, 
thich the Collector had given to Mr. 
urymple, ‘and in the roobookary in 
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which he does so, he thus stated the 


r 


“ of Moorshedabad, at a public sale held in the 
position of the Chur Doomrea—“ the chur | “ Collectorate of Moorshedabad, under orders 
“has now been found to contain 11,3881 |“ of the Board of Revenue, Ng, 125, dated 
“ beegahs 6 cottahs 21 chittacks, from ; “ September 22nd 1863, has been purchased 
“ which’ deducting 7-48 beegahs 6 cottahs | “by Ranee’ Surnomoyee as Shebait of Lukhe- 
“ 17% chittacks for unculturable waste lands, | ‘‘ narain Dutt Thakoor; 5th February 1864, 
“ there remain 10,632 beegahs 15 cottahs and | “ (24th Magh 1270).” å 
“15 chittacks; out of this, 10,877 beegahs 
‘ 10 cottahs 2 chittacks have been assessed at 
“ rupees 2661-7-2, and 255 beegahs 8 cot- 
“tahs and 15 chittacks at rupees 16-2-41, 
“thus making a total jamma of rupees 
“ 2,677-10-0 on the whole area of the Chur. am 
“ Deducting rupees 267-12-2 from the whole | 
“jumma, for collection and other charges,; 7 


* at the rate of 10 per cent.. there remnins (Sd.) C. MACKENZIE, 
‘a net jumma of rupees 2,409-13 5 and 


“a farming settlement on that jumma has Collector of Moorshedabad. 


“ been recommended with the former ijara- | The plaintiff, not content with having 
“dar, Mr. Dalrymple, for 10 years, commenc- | got possession of the 10,377 beegahs 10 cot- 
“ing from the. Ist May 1855 to 30th | tahs and 2 chittacks sold to her, seeks in this 
* April 1865.” | suit to get a decree for about 15,000 beegahs 
in addition thereto. Her contention is that 

These proceedings shew, in my. opinion | she did not buy any limited area such as 
¢~lusivley, that Chur Doomrea at the time | 10,377 beegahs 10 cottahs and 2 chittacks, 
Da.cymple’s last lease was granted, consisted | but that she bought “ Chur Jogeera Doom- 
(so faras the Government Anthorities were | rea” generally, whatever might be its area ; 
concerned) only of that portion of the chur | that the lunds she sues for do in faet ap- 
lands which had been measured and mapped | pertain to Chur Jogeera Doomrea; and that, 








Sudder Jumma. | 


| 


Name of Mehal 








| "| No, of Towjee 
j 





Chur Doomrea | Rs, 2,469-13-11, 
Perhg. Goas, 
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‘as containing 11,381 beegahs 6 cottahs and 12 therefore, she has a right to get possession, 


chittacks. As to the identity of that portion | of them. 


.of the chur, there is not any real question : 


and that is the estate which the plaintiff pur-.| Evidence has been gone into to show 
chased from Government, and of which she | that the whole chur representing (more 
is accordingly now (as she admits ) in pos- | or less) the lands now sued for were, prior 
session. ito the granting of the last lease to Dalrym- 

le, dealt with by Government, and occu- 


Chur Jogeera Doomren being thus under | pied by Dalrymple, as forming part of Chur 
lease to Dalrymple, the Government in 1864, Doamren. 


advertised the khas mehal for sale. In ad- 

vertising the snle in the Government Gazette, | It may be that this was so, and it may 
it is stated that the sale is to be made under ; also be that, in the thak and survey, prior to 
the authority of the Board of Revenue, and | the granting of the last lease to Dalrymple, 
a description of the property to be sold is | the estate numbered 560 in the towjee, and 
given in the usual tabular form. The details | included all the lands which the plaintiff says 
given are as follows i= | it did.” Nevertheless, if these facts are so, 


. : ‘ | they do not prove the plaintifil’s case. 
“No of Lot,—~1 ; No in the Towjee,—3560. | 
i ' here is nothing to show that at the time 
“Name, — Doomren Jogeora, Pergunnal | of the sale to the plaintiff the lands now 
“Goas, Area 10,377 beeghas 10 cottahs 2 | sued for were included in the estate known 
‘‘chittacks, Revenue, 2.469-138-11. Upset jas No. 560 in the towjee. Their having 
‘price, rupees 4,819-11-10.” been so included in 1853 and 1854, and 
p | prior thereto, does not prove that they were 
so in 1864: and the proceedings of the Col- 
lector and Commissioner in 1856 lead to 
a directly opposite conclusion. From the 
salea,advertisemeut and certificate of sale, 
“I do hereby notify that the undermention- | it hat the Government khas 
“ed Gorernment khas mehal, in the District a was known on the 


. # 


The plaintiff was declared the purchase 
for rupecs 50,000, and she got a certificate 
of sale from the Collector in .the following | 
terms — 









£966 


' 
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towjee as No. 560. But it appears from 
‘the proceedings of 1856, what really was 
Chur Doomrea and what was its area in the 
opinion of the Government Revenue Author- 
ities. And it appears from the sale advert- 
isement, and the certificate of sale, that it 
*was the estate as settled by the Collector 
and the Commissioner in 1856 -that the 
Government intended to sell, and the plaint- | ‘ 
iff intended to purchase, in 186t: for the 
name of the estate is the same, the aren is 
the same, and the jumma reserved is the 
same. 


The fact of a larger area having been 
once included in or occupied with the estate 
is no rerson why that area should not have 
been subsequently reduced or abandoned by 
Government who, as the proprietor, could 
sub-divide and deal with the property at 
pleasure. 


It is suggested that the Revenue Author- 
ities were, in 1855 and 1856, dealt with 
unfairly by Dalrymple and others, whom the 
defendants represent, and it is said that the 
Government was in fact defrauded when it 
declared Chur Doomrea to contain only 
11,381 odd beegahs. But the question is not 
whether the interests of Government were 
neglected, or how far Government was 
defrauded in 1856, but whether or not the 
lands now sued for passed from Government 
to the plaintiff under the sale of 1864. 


But it is said that the Government have 
admitted that the construction which the 
plaintiff puts upon her purchase is the cor- 
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“ tion to appoint an Ameen for this purpose : 
‘c but I do so on the distinct understand- 
“ing that the definition of boundaries by 
“the Ameen is not, in any dispute which 

“may arise about that boundary, to be 
“ held as making Government responsible 

“in any way. Fhe Ranee has bought the 
ji ' property without defined boundari ies, and 

‘in doputing the Ameen now solicited, I 
“doan act merely to aid the Ranee, and 
“not one by which I accept any responsi- 
bility.” 

It appears to me that in passing such an 
order and in deputing an Ameen to mark 
out the boundaries according to the Thak 
map, the Collector acted very negligently 
and very wrongly. The plaintiff had pur- 
chased an estate of a specific aren from the 
Government, and it was the clear duty of 
the Government and of the Collector, as 
‘representing the Government, to point 
out and to give her possession of that, 
and that only, which she had purchas- 
ed. By acting as he did, the Collector com- 
plicated matters which up to that‘time were 
clear enough. Had he taken the trouble to 
see that the plaintiff was putin possession 
of that which she had bought, which there 
would have been no sort of difficulty in do-. 
ing, the present suit would probably never 
have been brought. As I have said, how- 
aver,-I do not consider that the acts of the 
“Collector in 1865 really assist the plaintiff 
in any degree in proving her title to the 
lands she ndw claims. 

It is quite clear that all that was in- 


rect one, for: that the Collector himself | tended to be sold by the Government, and 


subsequently (on the 8th of June and 6th 
of July 1865) directed that she should be 
„put in possession of Chur Doomrea accordi 
ing to the Thakbust map. The Collector 


all that was intended to be bought by 
‘the plaintiff, at the sale in 1864, was the 
Chur Jogeera Doomren, Soniatnibe an area of 
about 10, 877 beegahs 10 cottahs 2 chittacks 


did make such’an order, upon the plaintiff's 1,28 defined by the Revenue Authorities in 


application. 

thority to do any thing of the sort. 
the Thakbust map referred to was an old 
map prepared in 1853 or 1854, prior, at any 
rate, to the proceedings of 1856 which fixed 
the limits of the Chur and declared the 
area to be (with deductions) 10,377 beegahs 
10 cottahs. The Collector in making such 
an order acted in direct contrayention of | 
the authority. he had received from his 
immediate superiors, who had directed the 
snle of the estate in the manner shewn in the | 
sale advertisement ; and his act cannot add 
to or detract from ‘the tights acquiréd by 
the plaintiff under the contrac: -f «le 


Moreover, the Collec 
order referred to, sai 





re 
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But he had no possible au-| 1856 and then re-let to Mr, Dalrymple ; 
For; and that no portion of the lands now sued 


for were included in the conveyance by the 
Government to the plaintiff. 


It has been argued that this is nota ease 
between the Government and the plaintiff, 
and therefore that these questions, as to the 
precise area which passed to the plaintiff, do 
not arise properly in the- present suit. But 
the plaintiff seeks to eject the defendants on 
the strength of her purchase from Govern- 
ment : and the defendants are, therefore, well 
entitled to make her prove that she did tu 
fact purchase these lands as alleged. {The 
defendants say the plaintiff never did, pur- 
chase them: and such, as if appears . to me, 
is the true state of the case. , 


a Civil 





"What the relative rights of the defendants 
and the Government in these Jands may be, 
l need not stop to consider. 


The Government and the Court of Wards 
respectively appeared and prayed to be 
placed upon the record as appellants along 
with the appellants whd were defend- 
avis in the Lower Court. Their prayer 
was granted subject to any objections which 
might be taken by the respendent, Mr. 
Paul, for the respondent, has objected to 
their being allowed to appear in this man- 
ner, as they were not parties in the Court 
below. Ithink that to add them now is 
irregular ; that they should be removed from 
among the appellants ; and that the appeal 
must be dealt with as between the parties 
to the original suit only, Government and 
the Court of Wards not being parties to the 
proceedings, will be in uo way concluded 
by them. 


- For the plaintiff it has been urged that 
even if she has failed to prove her title, she 


hing made out a sufficient case to entitle her. 


to a decree for possession,—to a merely pos- 
sessory desree. I shall not enter into the 
consideration of the general question as to 
the rights of one who has been dispossessed 
to be restored to possession even if he fails 
to prove title; for the plaintiff cannot have 
ihe right contended for, because she, having 
failed to prove title, must be taken to 
have been a wrong-doer in dispossessing 
the defendants in the first instance. One 
chiof ground upon which it is deemed 
right to give merely possessory decrees in | 
the absence of proof of title, is that it is 
desirable to prevent the onus of proving his ! 
title to be unfairly thrown on one on 
whom it would not have fallen had he not 
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of the Lower Court and dismiss the plaint- 
ifs suit, The plaintiff will pay all costs 
in both Courts. 





The 12th February 1868. 
Present: 


The Hon'ble W. S. Seton-Karr and A. G. 
Macpherson, Judges, 


Ameen’s report — Withdrawal of 
objections. 


Case No. 1965 of 1867 under Act X 


of 1859. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
81st May 1867, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 31st January 1867. 


Bhugobutty Burmonee (Plaintif) Appellant, 


VETSUS 


Gour Chunder Mundul (Defendant) 


Respondent. 
Baboos Chunder Madhub Ghose, Nil 
Monee Sein, and Ashootosh Chatterjee 


| for Appellants. 


been wrongfully dispossessed. But the de- Baboo Nil Madhub Sein for Respondent. 


fendants were in possession long before the. 
plaintiff ever got possession : “and to give 
the plaintiff a possessory decree, as asked 
for, would be to throw the onus unfairly 
on the defendants. . 


I may add that, on the ev idence, I wholly 
disbelieve that the plaintiff ever had any sub- 
stantial possession of the disputed - ‘lands. 





Where parties have, before the Deputy Collector, 


withdrasvn their objections to an Ameen’s report, the 
Lower Appellate Court should not alluw the same objec- 


tions to ba revived before it, 


Macpherson, J.—I am of opinion that 
the parties having before the Deputy Col- 
lector withdrawn their objections to the 


She may have had nominal or symbolical Ameen’s report, the Lower Appellate Court 
possession, as by the ae elickiug upa | was wrong in going into any question us 


bamboo on the land, ‘or the ike: : but 
I disbelieve the ae so far as it goes to 
mo e any thing beyond that, 


For these reasons, I concur iu the pro- 


wsed deerce, which will reverse the deeree 
;, a ad 
e 





to the correctness of that report. 


I think, therefore, that the decree of the 


Lower Appellate Court should be altered 


so ns to order that the-rents be assessed on 
the full quantity of land claimed in the 


a 
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plaint, and not only on the 29 beegahs Plaintiff, alleginga right to -a share, in 

admitted by the defendant. Iu this respect.) certain jote lands, as one of a joint family of 

only, the decree should be altered. 3 yaa brothers, sued for possession. Plaiut- 

ay il F i f: if stated that the properiy stood in the 

nR tid ma. Bay, a C0Bke *2 |! name of Nufur, but on account of the joint 

. | family, and not for Nufur only ; that Nufur 

_Seton-Karv, J.—I am of the same opi- | hag collusively acted with it as his own, and 

hion, ' | had relinquished it, and it had then been 
i . ‘leased by the zemindar to a stranger, 


| 
The zemindar and farmer were made per- 
ties to the suit; aud the first Court held that 





The 12th February 1868. it was n joint jote of the three brothers, and 
in their joint possession, although standing 
Present: i in the zemindar’s serishta in the name of 


. a p Nufur only, 
The Hon’ble H. V. Bayley and J. B. Phears| The first Court, therefore, decreed plaint- 
Judges. ifs suit. 

The Lower Appellate Court, ona careful 
Joint Hindoo family — Relinquish- |». view of all the circumstances surrounding 
ment of a lease by managing’ | ihe case and the evidence, affirmed this or- 

member. | der on the same finding of facts. 
, , “| Qn special appeal, it is urged before us 
Special Appeals from a decision passed by | that as Nufur was the registered tenant, his 
the Qnd° Principol Sudder Ameen of relinquishment was quite sufficient in law to 


» | authorize the zemiudar to make. arrange- 
Hooghly, dated the 6th February 1861, | meuts with any others he pleased for the 
affirming a decision passed by the Moon- jote; further, that the Lower Appellate 
sif of Hurripal, dated the 29th August: Court’s decree will have the effect of split- 

: ting one jote, so registered in the zemindar’s 


1866. | serishta, into many, to the prejudice of the 
eco i security of the zemindar’s rents; and that 
Cases Nos. 1066 and 1067 of 1867, + suit for enhancement resulted in showing . 


the jote to be Nufur’s, aud not joint; lastly, 
Bykuntuath Dass and another (Defendants) | that the statement of Nufur and others as to 
Appellants, ' the jote being imalee, is not legal evidence 

aguinst the zemindar in this case. 





VETSUS We have fully considered the arguments 
of the pleaders in these cases, and referred 
to the record ; aud we do not think there is 
any such error in law as will affect the de- 


cision on the merits. 


Baboos Poorno Chunder: Shome and) tis true that where the register in the 

Byhuntnath Paul for Appellants. ° ;zemindar’s serishtu shews a certain party 

. ` _ipamed as the registered jotedar, the zemin- 

Baboos Otool Chunder Mookerjee mnd | dar need not go any further as to whom he 

Rajender Coomar Bose for Respondents. ' shall sue, provided the zemindar has not; by 

| receipt of rent or otherwise, recoguised 

Where a member of a joint family is registered as ' others, But the question ‘here is, whether 

jotedar in a vemindar’s serishta, not as for himself, Nufur was registered as for him self on ly, 

vitly but as manager fur the family, his relinquishment | or (us is uat unusual in Hindoo joint proper- 
- of the jote is not sufficient in law to authorize the zem- | ties) us manager for the family. 


ake arrangements with any others he pleases. ' 
cies S t ' Now, we find Nufur and the brothers 


Bayley, J.—It is admitted by the Va- | pleading in another case for this as one joint 
keels of both sides that these two special; property ; aud although this of itself might 
appeals will be governed by one and the | only Liud-Nufur, it is a fact on the record, 
sumo decision. Theu there. is other evidence that, in fact, 


maene 


Bissonath Majhee und: others (Plaintiffs) 
Respondents. 





+ 
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Loch, J. —Ws think the Principal Sudder 
Ameen had no jurisdiction in this matter. 
The praperty has been attached by order of 
the High Court, pending the result of an 
appeal to the Privy Council. The petitioner 
in the Conrt, below is a third party, who was 
not n party to the suit; but he prays for the 
release of a certain part of the property 
attached, and the Principal Sndder Ameen 
has ordered the release of that property. 
We hold that the Principal Sudder Ameen 
had no authority to interfere. and, quashing 
his proceedings, we reverse his order with 
costs. 













fhough Nufur was registered, the -other 
brothers held jointly with him, 


On all the facts of the case and the pro- 
nahbilities referred to by the Lower Appellate 
Court, we think itis clearly found that it 
was joint, and not Nufur’s sole property. 


. We may add that the pen that the effect 
of the decree will be to split up the jote and 
so injure the zemindar, is futile; because the 
whole tenure will not, by the decree now 
passed, he a whit less liable for the vent 
than heretofore, and, moreover, tha three 
parties will be jointly and severally liable 
fo the arrears instead of Nufur only. 


On the whole, then, not seeing sufficient 
reason to warrant our interference with the 
decisions of the Lower Courts, we dismiss 
this special nppeal with costs. 


ed 





The 13th February 1868, 
Present: 


The Hon’ble FE. B. Kemp and Is, Jackson, 
Judges. 





Contract — Speclfic performance — 
Damages. 


Case No. 1455 of 1867. 


The 18th February 1868. 
Present: 


The Hon'ble G. Loch and Dwarkanath 


Mitter, Judges. Special Appeal from a decision passed by 


the Principal Sudder Ameen of Sylhet, 
dated the 19th April 1867, affirming «& 
decision passed by the Moonsiff of that 
District, dated the 22nd December 1866. 


Jurisdiction — Release of property 
attached, pending appeal to Privy 
Council. 


Kishoree Debia and others (Defendants) 
Anpellants, 


Case No. 496 of 1867. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Gya, 
dated the 31st Auyust 1867. 


t 


VETSUS 
Jugunnath Acharjee (Plaintiff) Respondent. 
l 


Annundee Kooer, Appellant, Baboo Greesh Chunder pia for Appellants, 


versus Baboo Tarucknath Sen for Respondent. 


Where plaintif had contragted with defendant to por- 
chase from him a share of fcertain landed estates, ex- 
cluding from the’contract ertain land in those estates 
situated within a defined boundary, defendant binding 
himself to make over fto plaintiff other lands in ex- 
change,— HELD, that $f defendant failed to make over 
the lands last mentidþned, plaintiff might sue him for 
specific performancg or for damages, but could not, 
under the contract , sue to recover lands which he did 
not buy. 


Ranee Sooneet Kooer, Respondent. 


| Moonshee Ameer Ali and Baboos Unnoda 
Pershad Banerjee and Romanath Bose 
for Appellant. l 











Mr. R. B. Twidale for Respondent. 


Where a third party prays for the release of property 
attaghed by order of the High Court, pending an appeal 
to the Privy Council, a Principal Sudder Ameeri‘has no 
authority to interfere, l 


.—Tie defendant in this suit 
The plaintiff contracted 
urchase from him eight 


J ackson, 
is special app 
with defends 


+ 
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annas share of certain landed estates; but as| Surno Moyee Dossee (Plaintiff) Appellant, . , - 


‘regards certain lands in those estates situated 



















within a detailgd boundary and upon which ee 
the defendant’s house stood, and which were Baboo Khan Mundul (Defendant) _ 
in his own nij-jote and in the occupation of Respondent. 


his servants, it was agreed that those lands 
should be excluded from the contract, and 
the defendant bound himself to make over 
to the plaintiff other ‘lands in exchange for 
them. - The plaintiff asserts that the defend- 
ant has not made over any lands in exchange 
under the terms of, the contract, and he, 
therefore, sues to recover the lands which 
were excepted from the contract. The de- 
fendant answered that he had made over cer- 
“tain lands in exchange, but both the Lower 
Courts have held that this is a false allega- 
tion, In both the Lower Courts, the defend- 
nnt also raised the objection that, as the lands 
now sued for were not sold to the plaintiff, 
he cannot sue to recover them. This objec- 
tion is again raised on special appeal. The 
suit is based upon the contract, and there can 
be no doubt that its terms are express, and 
exclude these lands from the plaintiff’s pur- 
chase. If the defendant has broken his 
contract, the plaintiff may sue him either 
for specific performance or for damages, but 
he cannoi, under the contract, sue to recover 
the lands which he did not buy. The deci- 
sion of the Lower Courts upon this point is 
reversed, and the plaintiff’s suit to. that ex- 
tent dismissed. i i 


Looking to the fact that the defendant 
has, in this suit, alleged that he did give 
the plaintiff other lands in exchange, and that 
` this allegation has been found on trial to be 
_ false, we direct each party to pay his own 
costs in this litigation, except on this special 
appeal in which ¥he appellant is entitled to 
recover bis costs {yom the respondent. 


Baboos Chunder' Madhub Ghose and 
Sreenath Banerjee for Appellant. 


Baboos Debender Narain Bose and 
Rajender Narain Bose for Respondent. 

In order.to bay enhancement of rent, proof of uni-, 
form payment must be shewn, if not for every year in 
the 20 years, at least for the greater portion of that 
period, and for years in the earlier, as well as in the later, 
portion of the same, m 

Seton-Karr, J—Tms case bas been 
very superficially tried by the Judge, who 
seems to think that he had ọnly to décide, 
as he puts it, whether the suit was barred 
by limitation. 

The question does not appear to me to. be, 
one of limitation properly so termed. One 
main point in the case was, no doubt, whe- 
ther the defendant had proved a holding at 
a uniform rate for 20 years so as to bar. 
plaintiff’s claim to enhancement. j 


But several other points were regularly 
raised on appeal before the Judge, as well 
as before the first Court; which points 
have not been decided, and which were 
essentially necessary fora right determina- 
tion-of the case. 


The plaintiff sued to recover rents, -after 
notice, on 67 beegahs. The defendant plead- 
ed that of this quantity, 18 beegahs 7 cottahs 
were rent-free, and had been long ago released 
in his favor; that 25 beegahs were held by 
him at a jumma of rupees 30-1; that 8 
beegahs and 9 cottahs formed part of a jote 
of certain other persons ; and that 10 cottahs 
were in excess of one dagh., 


The total thus variously accounted for by 
the defendant, amounts to 53 beegahs 6 
cottahs, leaving a discrepancy of some 13 
or 14 beegahs between the total of the 
plaintiff and that of the defendant. 


With regard to the lakheraj land, the 
plaintiff, on the other hand, urged that the 
rent-free lands covered by the resumption 
case are not those which he sued for. 


Of all these various pleas and counter- 
pleas, the Judge takes no notice whatever. 
The Judge will take up the case agnin, and 
will. come toa proper decision on all the 
points urged by the plaintiff on appeal. 










The 14th Webruary 1868. . 


Enhancement—WUniforr 
rent—Nature o 


Case No. 1839 of $867. 


Special Appeal from a decision passed by 
the Judge of East Burdwak, dated the 
8th May 1867, affirming $e decision 
passed by the Deputy Copledptor of that 
District, dated the February 
1867. . 


payment of 
proof. 


With regard to his decision that the de- 
fendant had proved his plea to resist en- 
hancement by dakhilas of later years,’ 


od 
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Which are'admitted to be correct, although | Mr. Macleod in place of Mr. Wilson, deceased, 


the older dakhilas, he says, are not attest- (Defendant) Appellant, 
ed, I have to observe that mere proof | 

of continuous „holding at the same rate for 
6 years previous to suit, is not sufficient to 
bar enhancement. 


a 






























VETSUS 
N unhoje Sahoo (Plaintiff) Respondent. e 


+ 


The proofof uniform payment af a rate 
substantially the same, must be shewn, if 
not for every single year in the full period of 
20 years, at least for a greater portion of 
that period, and for years in the earlier, as 
well as in the later, portion of the same : 
that is to say, that the defendant must give 
good proof that, for a period covering 
20 years from first to last, he has been in 

_the habit of paying at the same rate. 


If the Judge is not satisfied that the 
dakhilas are properly attested, and, con- 
sequently, that they show payment for the 
earlier years, he is not justified in giving 
a decree, simply because-payments for six or 
seven years previous to suit show the same, 
rate of rent. 


Messrs R. V. Doyne and G. C. Paul and 
peboo Umurnath Bose for Appellant, 












y. R. T. Allan for Respondent. 


against whom a Principal Sudder Ameen 
gres on account of certain mali- 
conduct towards plaintiff, appealed 
ut before the appeal came on 
on this a party (JJ) sought 
ased appellant, not as his 
an as having purchased 
nsequencs Hable to 
tiff proceeded to 
btained in the 


A defendat 
had decreed da 
cious and wrongful 
to the High Court; 
for hearing, he died, U 
to be substituted for the dec 
legal representative, otherwise 
a share in his property and in 
be injuriously affected if the pla 
execute the decree which ho had 
Lower Court. 

Henn, that the dene-pauna clause in 3f’s 
purchase from deceasod did not make Jf liable ¢ 
pay so purely personal a debt of deceased as that 
which the decree created, and consequently W's only 
title to be the appellant's legal representative fails, 

Quere.— Whether a contract to pay a judgment-debt 
of another, or the possession of assets out of which 
such debt is liable to be satisfied, would, each of itself, 
constitute tha contractor or possessor, respectively, 
legal representative of the judgmentedebtor within tho 
meaning of Section 102 and Section 103, Act VIII, 1859. 


The Judge shoyld also look earefully at 
the Canoongo papers, and see from what 
quarter they come, and what they prove, 
particularly in defendant’s favor. 


The Judge’s former decision is set asides 
and he must come to an entirely new finding 
on the points above indicated, and with re- 
ference to the above remarks, 


Macpherson, J—I concur in this order 
of remand, 


Bayley,'J.—Tur suit out of which this 
appeal arises was brought by Kunhye Sahoo 
The 14th February 1868 in the Principal Sudder Ameen’s Court of 





Sarun against Mr. Edward Wilson to reco- 
ver damages, which the plaintiff alleged that 
he had sustained as the consequence of cer- 
tain specified malicious and wrongful conduct 
of thé defendant. The Principal Sudder 
Ameen gave a decree in favor of the plaint- 
© and the defendant annealed to this Court. 


f 


> 


? 
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- objects that Mr, Macleod is not a person 
entitled to carry on the appeal in the place 
of the decesed. We ‘think he is right. 
The procedure which admits of Mr. Mae 
Jeod seeking to be substituted for MY 
Wilson is that which is laid. down by Sect 

, 102 of Act VITI of 1859, enlarged hy 
operation of Act XXIII of 1861. This % 
tion so enlarged may be read thus :—f;, 
“ the case of the death of a sole appella}, oy 
** sole surviving appellant, the Court mg’ 


eated by the decree of the: Principat 
udder Ameen. And, on this argument 
alone, he usks us to admit him as the legal 
representative of Mr. Wilson for the pur- 
pose of prosecuting the appeal. Now, 
without deciding whether u contract to pay 
a judgment-debt of another, or the posses- 
sion of assets out-of which such a judgment- | 
debt is liable to be satisfied, would, each of 
itself, without, any thing more, constitute 
the contractor or possessor respectively 
legal representatives of the judgment-debt, 
or within the meaning of Sections 102 and 
108 above quoted, we are of opinion that 
the dena-pauna clause to which we have 
been referred does not make Mr. Macleod 
liable to pay so- purely a personal debt of 
Mr. Wilson as that is, which the decree of 
the Principal Sudder Ameen created. Con- 
sequently, the only title to be the legal re- 
presentative of Mr, Wilson which Mr, 
Macleod can set. before us entirely fails. i 


Mr. Macleod’s name must be struck out 
of ‘the record, and he must pay the costs 
occasioned by its having been put*there. 


` 









“of such appellant, enter the name 
“ yepresentative in the place of sug 


the suit shall 


“shall be 168 hearing of the suit who 
mitted to be such legal repre- 
tive for the purpose of prosecuting 


et 
Ps suit.” The Legislature has omitted 
o declare what shall be the criteria of the 
legal representation referred to in these Sec- 
tions. We shall not attempt to supply this 
omission. We shall confine ourselves to ex- 
pressing our opinion upon the particular 
claim which Mr. Macleod puts forward.. 

It is admitted in this case that Mr. 
Macleod has not been declared by any Court 
or other competent authority to possess 
the character of legal representative of Mr. 
Wilson, whatever might be the effect of such 
a general declaration if made; aud it is 
also clear that he is in no way coucerned with 
the original cause of ‘suit. The plaintifi’s 
original right of action does not relate to 
the property which Mr. Macleod has bought, 
and, in fact, does not in any sense survive 
against Mr. Macleod. Mr. Macleod’s Coun- 
sel does not contend that his client is” legal 

' representative of Mr. Wilson in the mutter of 
this anneal. otherwise than baannes he hag nn, 





The 14th February 1868. - 
Present: . 


The Hou’ble H. V. Bayley and J. B. Phear, 
Judges. i 


Exaction of rents contrary to a 
decree—ZIuterest. 


Cases Nos. 1128 and 1188 of 1867. 










? a decision 
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Baboos .Romanath Bose and Asliootosh 
Chatterjee for Appellant. 


', + Baboo Bhowanee Churn Dutt 
for Respondent. 


“Where a lessor, who has agreed to deduct rents in 
case of his special appeal being unsuccessful, compels 


payinent of such rents, notwithstanding a decres of 


the Lower Court being against him, he must pay in- 
terest if the result of the litigation shews that he had no 
right to the money. 


_ Bayley, J—Bormg theso’special appeals 

will, it is admitted by the pleaders, be 
governed by one and the same decision 
kere. 

The special appellant urges, firstly, that 
the Lower Appellate Court has wrongly 
held that limitation does not bar the suit, 
that Court taking the cause of action from 
the date of the Sudder Court’s decision. But 
it is clear to us from the very terms of the 
Agreement between’ the parties that the cause 
of action did then arise. 


The speçial appellant’s second plearis that, 
as there is no condition for interest to be 
paid as to rents conditioned to be deducted 
by the lessor in case of special appellant 
being unsuccessful in the litigation referred 
to, uo interest should have been allowed 
thereon by the Lower Appellate Court. 


But as the special appellant took the rents 
after a decree below against him, and com- 
pelled payment, he must, we think, pay 
interest, for the result of the litigation showed 
that the special appellant had uo right to 
the money and the special respondeut had. 


In this view, we dismiss these two special 
_ appeals 1128 and 1188, witli costs. 





The 14th February 1868. 
Present : 


The Hon’ble W. S. Seton-Karr and 
~ A. G. Macpherson, Judges. 


Cross-Appeal — Section 348 of Act 
VIXI of 1859. 


Case No, 1812 of 1867. 
Special Appeal from a decision passed by t 
Principal Sudder Ameen of Rajshaj 


dated the 8rd May 1867, reversing a de- 
cision passed by the .Sudder Moonsiff of 
that District, dated the Sth September 
1866. 


Sabetoollah Meah (one of the Defendants) 
Appellant, ý 


_" wersus 


Rohim Dewan (Plaintiff) and others, 
(Defendants), Respondents, 


Baboo Gopeenath Banerjee for Appellant. > 


Baboos Tara Prosunno Mookerjee and 
Obhoy Churn Bose for Respondents. 


Where a plaintiff's suit is dismissed, and @ defendant 
appeals, seeking no relief whatever but acting in tha 
same interest with the plaintiff, the latter is not enti~ 
tled, by way of cross-appeal under Section 348, to 
argue that his suit was wrongly dismissed. 


Seton-Karr, J.—Tune defendant, special 
appellant, has literally no locus standi in 
nppeal. He put in both the Aabalahs, and 
the Principal Sudder Ameen was quite 
right in passing a judicial opinion upon 
them, aud in dismissing the case of the 
plaintiff who relied on those deeds. 


I dismiss the appeal with costs and 
interest. 


The plaintiff, who did not appeal from 
the decision of the Court below, wished to 
take a cross-appeal before us; but as the 
appeal of the defendant is not made against 
the interests of the plaintiff, the latter can- 
not be allowed to avail himself of” the privi- 
lege of cross-appeal. 


Macpherson, J.—The plaintiffs suit having 
been dismissed, and no decree having passec 
against the appellant, it is clear his appeal 
will not lie, and is bad on the face of it, 


‘The plaintiff bas not appealed himself, 
but wishes by way of cross-appeal to be heard 
tomirgzue that his case was wrougly dismissed. 
entitled to come in by way of 
e like this, where the ap- 
right of appeal, and 
no relief whatever 
on the contrary, 
with him, 










e dismissing. 
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The 14th February 1868, ogainst the defendant on the issue whether 
, ; or not the relation of. landlord and tenant 
œ Present: subsisted. 


We think this second objection is made 

The Hon’ble H. V. Bayley and J. B. Phear, | out. The Judge discusses, and evidently 
. Judges. attributes much weight to, certain Collector- 

$ ate proceedings arid jaibakee papers, neither 


: of which class of documents ought to have 
mvidente-=hecch of admitting dodu- been received as evidence against the de- 


ments which are not legal evidence. | fondant on this issue. The Collectorate pro- 


; ceedings of themselves would not even have 

Case No. 1107 of 1867 under Act X of 1859. | been evidence of title, had the question 
-. | before the Court required title to be inquired 

Special Appeal from a decision passed by | into; and the jaibakee papers, brought from 


the Officiating’ Additional Judge of the plaintiff’s own possession, could not be 


, used against the defendants without showin 
Nuddea, dated the 21st February 1867, | that he had in some way agreed to them. . $ 


reversing a decision passed by the De-| The documentary evidence oe placed 

(hab Dolit on one side, there remains the parol evidence 
a POOLE EOE G of witnesses on both sides, upon which the 
Sana August : issue as to the existence of the relationship 
of landlord and tenant must bẹ determined. 
With regard to this evidence, the Judge 
remarks :-— There is not perhaps much 
“ difference in the value of the evidence of 
“the witnesses for either side, judging from 
“their position, &c., but I do not agree with 
“ the Deputy Collector in his estimate of the 
“one andof the other. I believe the evidence 
“with regard to the tender of a pottah.” 
Tt is not clear from these words whether the 


Boidonath Parooye (Defendant) Appellant, 
Judge formed any belief, from the oral testi- 


VETSUS 
Russick Lall Mitter (Plaintiff) Respondent. 


Baboos Poorno Chunder Shome and Khetter 
Mohun Mookerjee, for Appellant. 


Baboo Tarucknath Dutt for Respondent. | mony, as to any other fact than the tender of 


the pottah ; and we need hardly say that the 
tender of the pottah, if proved, is an. unim- 
portant fact, until after the relation of land- 
lord and tenant has been established. How- 
ever, assuming that the Judge did believe the 
plaintiff's witnesses on all points in prefer- 
ence to those of the defendant, he gives no 
reason for thus differing from the Deputy 
Collector, who had had the advantage of 
ing. seeing the witnesses and observing their 


The defendant denied that he held, any demeanour, This omission is unfortuuate 
right of fishing of the plaintiff, and the and is irregular, We are ourselves unable 
primary issue in the case was whether or | £0 detect anything on the face of the deposi- 
not the relation of landlord and-tenant sub- | tions to guide us to the Judge's reasons for 
sisted between the plaintiff and defendant. | attaching greater credibility to the witnesses 

À DN of plaintiff than to those of the defendants. 

The Deputy Collector decided in favour We can only come to the conclusion that he 
of the defendant,, but the Judge, was influenced in his estimate of the parol 
reversed this decision, testimony by the result of his consideration 
kubooleut asked for b of the documents which he ought not to 

It is now object have dealt with as evidence in the case, 
there was no evi There has, consequently, in our opinion, been 
establish the r o proper trial of the case in the Appellate 
and also that urt. It is pressed upon us that the case 
ed himself d not go back for re-hearing, inasmuch as 
documents is not, according to the dgfendant’s con- 


Where a Judge is influenced in his estimate of parol 
testimony by the result of his consideration of docu- 
ments, which he ought not to have dealt with as 
evidence, there is no proper trial of the case. 


Phear, J.—THis is a suit brought in the 
Collector’s Court to obtain a kubooleut-at 
a specified rent in respect of a right of fish- 
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tention, any legal evidence on the record .to| edby the Sudder Ameen of that Dis- 
support the plaintiff’s claim; but we think ; Je? 1865. 
that, if the plaintiff’s witnesses are believed, | CREE eet PRERE as 
and these of the defendant disbelieved eioi : s Li 
is direct testimouy enough to make out the posh hole Mazak (Einiatia) 


allegations of the plaint. ; Appellant, 


The plaintiff, under Settion 348 of Act 
VIII of 1859, also objects to the judgment 
of the Lower Appellate Court on the ground 
that it has disregarded the evidence relative Mussamut Emanum and others 

to the rate of rent, which the defendants, a5) (Defendants) Respondents. 

‘they say, distinctly agreed to pay under a 

kuboolent for 5 years from 1271, and it Mr. R. E. Twidale for Appellants. 

certainly seems to us that this objection is 

well founded. If the plaintiff’s story, Baboo Kishen Sucea Mookerjee for 

as told by his witnesses, is worthy of be- 

lief, the kubooleut decreed ought to. have| < 

been at rupees 20 ; whereas the Judge, al- 

though he appears, by decreeing in favour o | 
| 
| 


VELSUS 
e 


Respondents. 


Where the amounts of a mortgagee who has been in 
possession are being taken, his Income-tax papers are 
inadmissible as evidence in his favor, though they may 
be used against him. 

It is the mortgagee’s duty to keep regular accounts, 
and the onus lies in the first instance upon him. If he 
has not kept proper accounts, the presumption will be 

` For all the above reasons, the case is re- | against him; but this does not mean that all state- 
manded to the appeal Court in order that! ments of the mortgagor against him must therefore be 
that Court may try, on the parol evidence í taken as true. 
in the record, first, whether the relation of 
landlord and tenant subsisted between 
the plaintiff and defendant at the time of 
bringing this suit; and, secondly, whether the 
defendants agreed with the plaintiff, as al- 


nes lain, k pe a | properly taken. The case must be remanded 


to the Judge in order that the accounts may 

of these issues are found in the negative, | be taken again, and upon a proper basis. 

the suit should be dismissed. If both are 

found in the affirmative, then a kubooleut One objection taken to the finding of the 
should be decreed at rent of rupees 20, for Lower Court is that the Income-tax return 
5 years, as claimed-by the plaintiff papers have been taken as evidence showing 
> i what the collections actually were. The 
Income-tax papers are wholly inadmissible 
for. any such purpose. They are admissible 
The 14th February 1868. as contradicting the mortgagees ; they may 
be used as against the mortgagees, but they 

cannot be taken against the mortgagor. 
The accounts must be taken from the date 
The Hon’ble W.S. Seton-Karr and A. G.| upon which the mortgagees entered on 
Macpherson, Judges. possession, down to the present time ; and 
they must be taken in the manner in which 
unts are usually taken. The 
accounts has been in- 
ver and over again, 
be familiar with 


the plaintiff, to have acted on some portion 
at any rate of the plaintiff’s evidence, only 
gave arent of rupees 2. This is unintelli- 
gible in the absence of all explanation on 
the part of the Judge. 


te 


Macpherson, J.—IN this case, the judg- 
ment of the Lower Court is exceedingly con- 
fused, and it is quite manifest that the ac- 
counts between the parties have not bece 


Present: 


incdme-tax papers—HEvidence—Wort- 
gagee’s accounts. 





Case No. 1380 of 1867. 


Spesial Appeal froma decision passed by | =" gcee to keep 
the Judge of Patna, dated the 29th 
March 1867, modifying a decision pass-. 
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the mortgagee has not kept proper accounts, 
the general presumption will be against 
him ; but by.this we do not mean’ to say that 
because the mortgagee has neglected to keep 
proper accounts, all statements of the mort- 
gagor against him must be taken as true. 
«The Court must take the best evidence 

~ available, and decide upon it.’ l 

As regards the sum panid by the mortgagee 
on account of Government Revenue after 
the resumption, (payments which were not 
contemplated when the mortgage contract 
was entered into,) the mortgagee must be al- 
lowed credit for this with interest at 12 per 
cent. 28 on all other snms paid out of pocket, 

We see nothing difficult or special in this 
case, and only remand it to the Judge that 
the accounts may be fully and properly 
taken from the beginning, in the way in 
which mortgage accounts are usually taken. 

The Judge will take up the case nt once, 
and decide it withont delay. i 

‘The mortgagee is entitled to interest at 
12 per cent. only on his mortgage. 





The 15th February 1868. 
Present: 


The Hon'ble Sir Barnes Peacock, At, Chief 
Justice, and the Hon'ble ©. Hobhouse 
Judge. 


Analogous cases—Judement by con-~ 
sent—Eiiect of jadzgment in appeal 
‘On tnappealable cases. 


Reference to the High Court by the Re- 
corder of Aloulmein, dated the -24th 
. December 1867. 


+. 


Nga Bike (Plaintiff) Pëtitioner, 
versus 


R. Snadden (sole Defendant 












When the first of 12 suj 
was filed in the Reco 
agreed beteen t 
Court, that àll le 
suit should be 


that the 


Court in the first case, but the advocate for the defend- 
ant retused assent. Judgment was given in favor of 
the plaintiffs in the first case, when judgment for the 
plaintiffs was also entered up in all the remaining cases. 
Defendant appealed from these decisions to the High 
Court, which reversed the Recorders decision in the 
first case, and snbsequently,. without “hearing argument, 
reversed the decisions in such (7) ‘of the eleven as were 
appealable. 


b 


HELD, that the decrees passed by the Recorder's 
Court in the faur unappenled suits are good decrees, on 
which execution may be issued in the usual form, provid- 
ed they be not altered on roview. 


Case.—Tuis is an application for execu- 
tion of a deeree passed by this Conrt on the 
24th August 1866, in Civil Regular No. 
1&1 of 1865. The circumstances ont of 
which the litigation of which this suit is 
an item originated, are as follows ~~ j 


For some years. previous to the year 
1865, Burmese and other foresters were in 
the hnbit of visiting the Mhineloonghee 
forests, and, by arrrangement with the 
authorities in those forests, cutting timber 
there. According to the usnal practice in 
the forests north of this province, the tim- 
ber, when felled, was dragged into the 
various creeks, where, by the rise of the 
water during the rains, it floated and found 
its way into the Salween, down which river 
it drifted to Moulmein. In the year 1865, 
the plaintiff and other foresters (the plaint- 
iffs in the numerous other suits against the 
present defendant Snadden) cut and dragged 
a large quantity of timber into a position 
to be floated. It was not, I think, denied, 
except by way of formal pleading, that the 
plaintiffs had arranged with the authorities, 
had paid. the duty on, and had cut and 
dragged, the disputed timber, or alleged that 
the defendant had.cut or dragged the tim- 
ber or prid any duty in respect of it. 
While the timber was lying ready to be 
floated, Captain Burn, formerly an officer 
in the Commission of this Province, pro- 
ceeded to the Mhiveloonghee forest with 
funds supplied by the defendant Snadden, ` 
and marked with the hammer marks of M 
and TO the whole or a greater part of the 
timber he found felled. A large portion 
of this timber (the subject-matter of the 
various Mhineloonghee suits) floated in the 
rains of 1865, and cnme down the Salween. 
On entering British territory, the portion 
sued for was secured by men employed by 
Snadden, and taken to Snadden’s depot at 
Kadoe, 


* 
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*I would observe that all foreigu-grown 
timber has, in passing from the bank where 
it is grown to Moulmein, to pass over 
rapids aud over rocks which .prevent its 
being rafted, and necessitate its abandon- 
ment. The imposition of a fraudulent 
hammer mark at any time before its arrival 
at Kadoe, enables the party who imposes 
that mark to enter it, and to claim from the 
Revenue Authorities at that place a certifi- 
cate called a Tyneza, on the production of 
which, after a short notice, the party who 
has entered the timber is allowed to remove 
it from Kadoe on payment of a certain rate 
of duty. 


The principal point of difficulty, I feel, 
has arisen from the mode in which the 
Mhineloonghee suits have been treated 
both in this and the Appellate Court. The 
first of 12 suits in which Snadden was 
defendant, pending in this Court on the 
8rd October 1865, was Civil Regular 158 
> of 1865 (Nga Khine and others vs. Burn 
and Snadden). Under date 3rd October 
1865, an entry was made on the record of 
this case by the then Recorder, Mr. 
Kennedy, as follows :— . 


“Regular Nos. 161 (the present suit), 
“ 162, 168, 164, 165, 166, 170, 171, 173, 
“174, and 176, 


“Tet the answers in these cases be filed 
‘ton the first day on which the offices 
“of this Court open after the recess, the 
“ defendants undertaking to furnish to the 
“ plaintiff’s Advocate copies of the written 
‘t statement in these cages, respectively, on 
“ or before Monday, the 9th instant, and it 
“ is consented and agreed between the par- 
‘ ties to the said several suits by their re- 
“ spective Advocates, in open Court, that all 
“ legal evidence to be taken in Civil Regular 
“No. 153, Nga Khine and others versus 
‘Burn and others, shall be evidence in the 
“ several other cases hereinbefore mentioned. 

“ This order to be filed with Civil Regular 
“ No. 161, and a copy to be annexed to each 
“ of the other cases, and let the above case 
“ stand for the 17th instant.” 


Under date the 15th August 1866, there 
is the following entry made by Dr. Clarke, 
the then Recorder, on the record of the same 
suit (153 of 1865), 


Advocates on both sides present. 
+6 M r. Macleod addresses the Court, and 
“ first raises the question as to the effect of 


“ the order of Mr. Recorder Kennedy, dated 
“t the 3rd October 1865, in reference to the 


“11 suits therein enumerated, following 
“ the finding of the Court in this suit. 


“ Mr. Law, in answer to the Court, states : 
“¢T am willing and consent certainly that 
“the Mhineloonghee cases should, as a 
“ whole, follow the finding of the Court in 
“ thecase No. 153.’ 


« Mr. Macleod does not assent. 


“The Court calls on Mr. Macleod to 
“ proceed with defendant’s case in No. 153.” 


It is on the effect of the agreement here 
recorded and the subsequent refusal of de- 
fendant’s Advocate that I am -desirous of 
obtaining the opinion of the High Court. 


In August 1866, Dr. Clarke gave judg- 
ment in the case above-mentioned (No. 153 
of 1865), in favour of the plaintiffs, the Court 
finding as a fact that plaintiffs had cut the 
timber. The decision amounted, as I read 
it, to a finding that whatever Shoay Gan’s 
tights may have been, plaintiff’s title was 
not affected by them. By a process which I 
do not exactly understand, but which does 
not appear to have met with opposition from 
defendant’s Counsel, judgment for the plaint- 
iffs was entered up without further evidence 
or argumentin all the remaining 1] cases. 
Judgment was given in these remaining 
suits in the following printed form :— 


* With reference to the judgment and 
‘ decree this day pronounced in open Court 
“and signed by the Recorder in Civil 
“« Regular suit No. 153, and to the order of 
“this Court signed by Mr. Recorder 
“ Kennedy, dated the 3rd of October 1865, 
c the Court now proceeds to give decree in 
“ this case, mutatis mutandis, in conformity 
“ with the decree in the said case.” 


The defendant appealed to the High Court 
from the whole of these decrees,.and I pre- 
sume, from the mode in which their Lord- 
ships disposed of such of the eleven as were 
appealable, that they were of opinion that 
the course taken by defendant’s Counsel 
in this Court was no bar to the appeal. 


Their Lordships, on appeal, reversed the 
decision in 158 of 1865, and subsequently, 
without hearing argument, reversed the other 
seven cases in the following judgment :— 


** These are all appeals from the Record- 
er’s Court at Moulmein. 


"That Court heard and determined with 
“ tbe Regular Civil No. 153 of 1865, 
‘* eleven other cases, in all of which it gave 
“ judgment for the plaintiffs ; and seven of 
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“ those eleven cases being within the limits 
“of value appealable to this Court, were 
“ appealed with the firstenamed suit 153, 
“ which was the subject of the appeal No. 
“ 298 disposed of by our judgment of the 
‘“ 22nd March. 


‘On the appeal in these cases being 
“opened by Mr. Doyne, the learned Coun- 
“sel. (Mr. Peterson) for the respondents 
“interposed, and, admitting that after our 
“judgment in 298 he could not hope to 
“support the decisions in these cases as it 
“ stood, urged that they ought to be re- 
“ manded for a new trial, on the ground that 
“the plaintiff's evidence had not been com- 
“ pletely heard, and that it was an error in 
“the Court below to determine all these 
€ cases at once. 


“He contended that the evidence as to 
“ possession in the several suits would have 
“been distinct ; and that without hearing 
“such evidence, no decree could be passed 
“which an Appellate Court would be likely 


<“ to affirm. 


‘‘We cannot accede to this prayer. It is 
“ quite clear, on reference to the proceedings 
“in the Recorder’s Court in several places, 
‘and more especially from what took place 


“on the 15th August 1866, at which time 


“ the case for the plaintifts in No. 153 had 
“ concluded (see page 52 of the printed 
“ book), that the plaintiffs deliberately elect- 
“ed to be bound by the decision of the 
“ Court in the first case, and see the order 
“of Brd October 1865, (page 12 of the same 
“ book,) by which it is declared to be agreed 
“between the parties that the evidence to 
“be given in the one case should be evidence 
‘in all the cases. 


« And the Court below, at the plaintiffs’ 
“express request, proceeded to adjudicate 
“upon all the cases simultaneously. 


“ It is not contended that the evidenee in 
“ the other cases, if they had been separate: 
“ly tried, would have been of a different 
“kind or better than the evidehce adduced 
“in No, 158, and we cannot shut our eyes 
“ to the certainty that if we send these cases 
“ back to be re-tried, (if indeed we were 
“competent to do so,) after our judgment in 
“the appeal in No. 153, we should be 
“simply affording the plaintiffs an oppor- 
“tunity of making a new case framed so as 
“to meet the exigencies of our decision. 


“But, in fact, it is extremely doubtful 
“whether, in accordance with the Code of 
‘Civil Procedure, Sections 351-2, we should 
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“be competent to remand these cases, if 
“even we thought that justice required us 
“ to do so. 


“We might, indeed, permit the reception 
“of additional evidence, but assuredly the 
“facts of the cage would afford no justifica- 
“tion for our doing so; and we are bound 
“by a receut decision ‘of the Judicial Com- 
“mittee (in‘the case of Sreeman Chunder 
“ Dey versus’Gopal Chunder Chuckerbutty) 
“ to abstain from admitting further evidence 
‘on appeal without any substantial cause 
“for so doing to be recorded in the proceed- 
“ings. 

“We have, therefore, no choice but to 
“ reverse the several decrees of the Court 
“below, and we reverse them, accordingly, 
“ with all costs of these proceedings.” 


A further point arises here as to the 
effect of that decision on the suits in which 
(as in the present suit) the value of the 
property in dispute was under 3,000, and are 
therefore unappealable. 


Defendant, on the decree in 153 of 1865 
being given against him in this Court, was 
called on to give security to prevent execu- 
tion issuing pending appeal, and to deposit 
the costs of the original hearing. It seems 
to have been considered that plaintiffs would 
have sufficient security by the deposit in 
Court by defendant Snadden, of certain 
Tynezas of the disputed timber,. which was 
entered by Snadden partly in his own name ` 
and partly in that of R.- C. Burn, and by 
the deposit of certain other Tynezas relating 
to the disputed timber which were in the 
hands of the Revenue Authorities at the 
timber station at Kadoe, 


The question Iam now desirous of sub- 
mitting, viz., whether the decree here is 
capable of variation by any agreement be- 


.tween parties, and whetlier, if capable, it is 


affected by any such agreement, is of addi- 
tional importance by reason of an applica- 
tion which the plaintiff makes for the pay- 
ment to him of the costs of the proceedings 
of the original suit, deposited by defendant 
under the impression that the case wus 
subject to appeal. : 


On the 13th May 1867, defendant moved 
for review of judgment in the present suit, 
which application was dismissed. It is 
argued by plaintiff's Counsel that the de- 
fendant, by moving for a review of judgment, 
has admitted the validity of the judgment ` 
of this Court, 


1868. ] Civil 
¢ My own opinion as regards the latter is 
to a certain oxtent controlled by express 
decision of the High Court, which has ad- 
mitted the appeals in the other cases, and 
thereby tmplicdly decided that they were 
not decrees made by consent. If the judg- 
ment was by consent, there could have been 
no appeal. 


The following is the questipn on which I 
am desirous of obtaining the.opinion of the 
High Court :— a 

Are the decrees passed by this Court in 
the four unappealed suits good decrees in 
which execution should issue in the usual 
form ? 


Judgment of the High Court. 


Peacock, C. J—We are of opinion that 
the decrees passed by the Recorder’s Court 
in the four unappealed suits are good decrees, 
on which execution may be issued in the 
usual form, provided they be not altered on 
review. Astoone (the present suit), the 
Recorder has, as we understand him, refused 
to review the judgment. 





The 15th February 1868. 
Present: 


“The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Declaratory decree — Purchase of a 
transferable tenure — Registration 
in zemindar’s sherista, 


Case No. 1290 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 9th March 1867, affirming a 
decision passed by the Moonsiff of that 
District, dated the 20th June 1866. 


Hurrish Chunder Mookerjee and others 
(some of the Defendants) Appellants, 


VETSUS 


Annund Chunder Chatterjee (Plaintiff) 
Respondent. 
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Baboo Greesh Chunder Ghose for 
Appellants, 


Baboo Motee Lull Mookerjee for 
Respondent. 


A bond fide purchaser of a transferable tenure is en- 
titled to sue for adeclaratien of title and possession, 
though he may not have registered his name in the ze- 
mindar’s shevista, 


Phear, J.—Own the finding of the Lower 
Appellate Court it appears that the tenure 
purchased by the plaintiffat the execution 
sale was not such as to render it incumbent * 
on him to register his purchase in the sheris- 
ta of the zemindar, defendant. Also the 
title of the plaintiff by purchase is admitted 
by the defendant, the tenure being admit- 
tedly one of a transferable nature, and the 
sale bond fide. Under these circumstances, 
we are of opinion that the plaintiff is enti- 
tled to a declaration of title and posses- 
sion, notwithstanding that he does not make 
out that he had registered his ‘name in the 
zemindar’s sherista, as he alleged in his 
plaint. ee 

The special appeal is dismissed with 
costs. 


The 15th February 1868. 
Present : 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Municipal Commissioners—Notice of 
action under Section 87, Act IIT. 
(B. ©.) 1864-Right of suit by a 
member of joint Hindoo family— 
Taking down a ruinous building un- 

_ der Act III. (B. C.) 1864. 


Cases Nos. 117 and 133 of 1867. 


Regular Appeals from decisions passed 
by the Judge of Hooghly, dated respect- 
ively the 27th February and lst March 
1867. 


Gopee Kishen Gossnin (Plaintiff) Appellant, 


* 


°° VETSUS : 
Mr, W. H. Ryland and others (Defendants) 
Respondents, 
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Messrs. R. V. Doyne and M. L. Sandel, 
and Baboos Kishen Kishore Ghose and 
Obhoy Chur» Bose for Appellant. 


Mr. J. P. Kennedy and Baboo Jdlohendro 
Lalt Seal for Respondents. 


Municipal Commissioners are entitled to one month’s 
notice of action under Section 87, Act II, (B O.) 1864, 
when they have been acting bond fide, in the belief 
that they were exercising powers given to them by 
that Act; not if their proceedings were not justified 
by that Act, and only colorably done under cover 
thereof, 


A member of a joint undivided Hindoo family is 
not precluded from suing alone to obtain compensa- 
tion in respect of a loss to himself personally, caused 

’ by wrongful destruction of property in which he had 
a definite share. 


By Section 63, Act III, (B. C.) 1864, Municipal 


Commissioners, if they deem a house or building to’ 


de in a ruinous state, may, after the notice prescribed 
by that Section, cause the same to be taken down. 


Bayley, J.—THESE two cases will, it is 
admitted by the pleaders for the parties, be 
governed by one and the same decision in 
this Court, 


In the one case, Gopee Kishen Gossain, 
a resident of Serampore, sues the chairman 
and vice-chairman of the Municipal Com- 
missioners of that place for 5,000 rupees as 
damages for the illegal and malicious demo- 
lition of a house, and in the other for 
damages for the demolition of another house, 
and also for the value of the materials 
misappropriated by them. 


The plaintiff made his co-parcener in the 
joint property, Hem Chunder Gossain, a co- 
defendant. 


The chairman and vice-chairman, defend- 
ants, rested their answer on the legality of 
their proceedings under Sections 64 and 65, 
Act III of 1864, Bengal Council. 


The Lower Court has held the above Sec- 
tion (64) “ hns given the determination of the 
question of fact as to whether such build- 
« ing is or is not in a ruinous state to the 
‘ Commissioner, and to no one else,” and 
that the Lower Court having no jurisdiction, 
the case must be dismissed by it. 

Against this decision, plaintiff appeals, 
urging,—— 

1. That there is nothing in Act IIT of 
1864 that bars the jurisdiction of the Civil 
Court in suits for damages for the illegal acts 
of the Municipal Commissioners. 

2. That as the Section 64 is to be read 
as providing for the action of the Municipal 
‘Commissioners under it, only when the build- 


ings are ruinous, likely to fall, and to be 
dangerous, and as these buildings were not 
dangerous because they were in an open com- 
pound, away from the ordinary resort of the 
public, the Municipal Commissioners did act 
illegally, and damages are, therefore, due. 


3. That the las requires the materials of 
demolished buildings, walls, &c., to be sold, 
and then accounted for and appropriated in a 
certain mode ; and thatin the cases before us, 
the processes required by the law were not 
observed. 


Before, however, the case for the appellant 
wits opened by his Counsel, the Counsel for 
the opposite party took two preliminary ob- 
jections :— 

1. That in one of these two cases, notice 
of 30 days had not been given before the 
plaint was filed, as requirod by Section 87 of 
Act III of 1864. 


2. That as the plaintiff and defendant, 
Hem Chunder Gossain, were co-parceners in 
these houses, as their joint undivided Hindoo 
ares property, the plaintiff could not sue 
alone. 


The objection as to the notice not having 
been given for thirty days before plaint, is 
met by the plaintiff stating that the 30 days 
would have been one ou which the Courts 
were shut ; wherefore he was, by force of 
law, compelled to file his plaint the day before, 
so as to be in time. But in my opinion, 
this objection comes too late. It was 
never pleaded below, and might well have 
been taken before the Judge as a plea in 
bar, with reference to procedure. I would, 
therefore, overrule this plea. 


I would also overrule the second objec- 
tion raised to the hearing, for although the 
property is that of co-parceners in a joint 
undivided Hindoo family, the plaintiff can, 
in my opinion, sue for his share, whatever 
it may be, either as recognised amongst 
co-parceners, or by Hindoo law. Here it 
is not contended that plaintiff has not a 
right to a moiety. 


Then, as to the appellant’s grounds of 
appeal, I am of opinion that the decision 
of the Municipal Commissioners is by the 
terms of the law final, so long as they act 
within the law. 


Now, if is contended that they did not 


‘act within the law, because there was no 


evidence of the property being in a dan- 
gerous state, and’ that the local position of 
the houses in the middle of an open com- 


e 
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pound precludes danger to passengers or 
others specified in the Act; and that those 
who came into the compound as plaintiffs 
private property, were trespassers, and acted 
at their own risk. 


The law is contained in Sections 64 and 65 
of the Bengal Council *Act III of 1864. 
The important words in this case are the 
folowing in Section 64:— , 

“ If any house, building, or wall, or any 
“thing affixed thereon, be deemed by the 
“ Municipal Commissioners to be in a 
“eyinous state, o? likely to fall, or in any 
“way dangerous to the inhabitants of such 
“house or building, or to the neighbouring 
“ houses or buildings, or to the occupiers 
“thereof, or to passengers,” the Commis- 
sioners (after certain proceedings) ‘may 
‘fsause all or so much of such house, 
© ouilding, or wall, or thing, as they shall 
‘chink necessary, to be taken down, repair- 
“od,-or otherwise secured,” 


I see no ambiguity in these terms. Their 
ordinary grammatical construction, there- 
fore, is to be followed. I think in this 
case that construction to be that if the 
Commissioners deemed the house or houses 
to be ruinous (which is what their notice 
says they did), or if they had deemed it to 
be likely to fall, or, irrespective of either 
of these, they deemed it to be tz any way 
dangerous to passengers, or others specified, 
they might legally proceed under Sections 
64 and 65. 


Defendants having, then, in my opinion, 
so far acted legally, I sea no cause of action 
to plaintiff. I would, therefore, dismiss 
plaintiff’s appeal on this point. 

In regard to the Commissioners not 
having proceeded to sell before appropriating 
tha materials, I find that Mr. Ryland’s 
deposition on oath, which is not contradicted 
by other evidence, is that there was due sale 
of the materials and the account sales ren- 
dered. 


Under this state of facts, I would dismiss 
both appeals with costs. 


Phear, J.I am of opinion that by 
Section 64, Act IIT of 1864, Bengal Code, 
the Municipal Commissioners, if they deem 
a house or building to be in a ruinous state, 
may, after the notice prescribed by that 

_Section, cause the same to be taken down. 
Tae written statements of the two defend- 
ants in these actions do not, in express 
words state that the Municipal Commission- 
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building in question to be in a ruinous state, 
uor is there even an allegation that the acts 
which are charged by the plaint against the 
two defendants were done by them under the 
directions of the Commissioners given in 
pursuance of such belief. But I assume, 
from the course which the case has taken, 
that both parties to the suit considered the 
defence tobe that which such a statement 
and allegation would have made it. And 
further, inasmuch as no issue of fact was 
raised in the Court below, I conclude that 
the plaintiff does not dispute the truth and 
bona fides of that defence. In this view 
of the position in which the case stands, the, 
interpretation which I have put upon Sec- 
tion 64 of Act ILI of 1864, Bengal Council, 
leads me to think that the defendants are 
entitled toa decree in their favor on the ~ 
merits. In the same view, it appears to me 
that the defendants having acted as they 
did bond fide, under the belief that they 
were exercising powers given to them by 
the Act (as indeed they were if the facis 
assumed are true), were entitled strictly to 
one mouth’s notice of action under Section 
87 of Act III of 1864; and consequently 
the suit in which the period of notice was 
one day short ought for that reason alone 
to have been determined in favor of the 
defeudants. I may add, however, that the 
objection to the sufficiency of the notice 
is not an objection which could be made 
preliminary to the hearing of the suit. | 
For, had the facts judicially arrived at, been 
such as to show that the conduct of the 
defendants was not justified by the Act of 
1864, and that their proceedings were only 
colorably done under cover of that Act, 
then they would not have been entitled to 
the protection of the notice at all. 


As to Mr. Kennedy’s second objection on 
behalf of the defendants, I think it cannot be 
sustained. The plaintiff is not seeking to 
recover that to which he has no title 
except he be joined with another ; nor is 
he seeking to enforce an obligation existing 
towards himself jointly with others, and 
not otherwise. He is merely suing to 
obtain compensation in respect of a loss to 
himself personally caused, as he says, by 
reason of the defendant’s wrongful destruc- 
tion of property in which he had a definite 
share. It seems to me that such a loss 
would give rise to a distinct right of action 
in the plaintiff himself, entirely separate 
from all consideration of other persons. 


But for the reasons which I have already 


ers of Serampore did at any time deem the given, I think that these appeals must be 
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dismissed and the judgment of the Court |a bill of sale, which does 


below affirmed, with costs in both cases. 





The 15th February 1868, 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Optional and compulsory registra- 
tion--Section 68, Act KVI. 1864, 


Case No 1166 of 1867. 


Special appeal froma decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 12th March 1867, modi- 
Suing a decision passed by the Moonsi ff of 
that District, dated the 16th March 
1866. 


Munsoor Ali (Plaintiff) Appellant, 
versus 


Azmut Ali and others (Defendants) 
Respondents. 


Baboo Gopeenath Mookerjee for 
Appellant. 


Baboo Motee Lall Aookerjee for 
Respondent. 


Under Section 68, Act XVI, 1864, registered deeds 
are entitled to preference over unregistered deeds, even 
of that class the registration of which is optional; 
the practical distinction between the two classes being, 
that deeds, the registration of which is compulsory, if 
unregistered, will not be received in evidence at all, 
whereas deeds, the registration of which is optional, 
will be received in evidence, notwithstanding the ab- 
gence of registration, though they must give way to 
registered documents of subsequent dates relating to 
the same property. 


Mitter, J.—Txe following points have 
been urged before us in this special ap- 
peal :— . 

Is¢t—That Futteh Ali and Azmut Ali hav- 
in g purchased the property in dispute under 
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not specify the 
shaves to which they were respectively en- 
titled, the presumption is that they pur- 
chased it in equal shares, and the onus of 
proving the contrary lies upon the special 
respondent, 


2nd.—That the ‘two bills of sale propound- 
ed by the special appellant being each for a 
sum below 100 rupees, the Lower Appel- 
Jate Court was wrong in giving priority to 
those propounded by the special respondent, 
simply on the ground that these latter were 
registered, whereas the former were not 
registered, i 

With reference to the first point, we ob- 
serve that the question of onus does not 
fairly arise. The Lower Appellate Court has 
found, upon exhibits produced by the spe- 
cial appellant himself, that the shares of 
Futteh Ali and Azmut Ali were such as 
they were represented to be by the special 
respondent, and we do not see any‘ valid 
reason for interfering with this finding, 

With reference to the second point, we 
observe that the Lower Appellate Court was 
wrong in applying the provisions of Act XIX 
of 1843, the deeds in question being dated 
subsequent to January 1865, or, in other 
words, subsequent to the period when Act 
XVI of 1864 came inte operation. This 
mistake, however, does not in any way affect 
the-soundness of the conclusion arrived at. 
It is quite true that under the provisions of 
Section 16 of the latter Act, it was optional 
With the special appellant to register or not 
the bills of sale propounded by him; but 


Section 68 of the Act distinctly lays down 
that even with regard to that class of deeds 
the registration of which is optional, regis- 
tered deeds will be entitled to preference 
over unregistered ones. The practical dis- 
tinction between the two classes of deeds, 
namely, those the registration of which i$ 
compulsory, and those the registration of 
which is optional, amounts to this, that the 
former, if unregistered, will not be received 
in evidence at all, but the latter will be 
received in evidence, notwithstanding the ab- 
sence of registration, though they must 
give way to registered documents of subse- 
quent dates relating to the same property. 

The special appealis rejected with costs and 
interest theyeon at 12 per cent, per annum. 
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The 15th February 1868, 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Prescription— Usor. 
Case No, 787 of 1867. ° 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 29th 
January 1867, reversing a decision pass- 
ed ‘by the Moonsiff of Hathazaree, dated 
ihe 21st July 1867. 


Doorga Churn Paul (Plaintiff) Appellant, 
VETSUS 


Pesree Mohun and others (Defendants) 
Respondents. 


Baboo Otool Chunder Mookerjee for 
Appellant. : 


No one for Respondents. 


A title by prescription cannot be created by length 
of user short of 12 years, the ordinary period prescribed 
by the Statute of Limitations, 


Afitter, J—Tue two following points have 
been urged before us in this special appeal:— 


1st.—That the length of user, established 
by the evidence produced by the special ap- 
pellant, is sufficient to create a title by pre- 
scription. 


2nd.—That the Lower Appellate Court has 
miseonstrued the report of the Ameen who 
was deputed to hold a iocal investigation in 
the cause. : 


With reference to the first point, we ob- 
serve that itis not necessary for us to deter- 
mine in this case the precise Jength of user 
by -which a title by prescription can be 
created. We think that any period shorter 
than 12 years, the ordinary period prescribed 
by the Statute of Limitations, is by no means 
sufficient for the purpose. The evidence 
produced by the special appellant does not 
carry his case beyond 10 years, and we ac- 
cordingly reject this ground of appeal. 

* # # # % 
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The 15th February 1868. 
Present: 


The Elon’ble G. Loch and C. Hobhouse, 
Judges. ° 


Appeal—Registration law. 
Case No. 400 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the, 
4th May 1867, 


Ramessur Mahatah, Appellant, 
versus 
Kullyanessuree Debia, Respondent. 


Baboo Oopendur Chunder Bose for 
Appellant. 


Baboo Mohinee Mohun Burdhun for 


Respondent. 


No appeal lies to the [igh Court from an order pass- 
ed under the Registration Act, 


Loch, J.—As the pleader for the appel- 
lant is unable to show us any Section of the 
law under which an appeal from an order 
passed under the Registration Act by the 
Judge lies to this Court, we dismiss the 
appeal with costs. 





The 15th February 1868. 
Present : 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges, 


Jurisdiction — Restoration of cases 
struck off the file. 


Case No. 1249 of 1867 under Act X of 
ms 1859, 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
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Nuddea, dated the Tth March 1867, re- 
versing @ decision passed by the Deputy 
Collector of that District, dated the 14th 
December 1865. ' 


Deen Dyal Puramanick (Plaintiff) 
Appellant, 


VETSUS. 


Ram Coomar Chowdhry and others 
(Defendants) Respondents. 


Otool Chunder 
Appellant. 


Baboos Nil Madhub Ghose and Greesh 
Chunder Mitier for Respondents. 


Baboo Mookerjee for 


It is incidental to every Court of justice to be able, 
in its discretion, to restore to its files any case which it 
has itself removed therefrom undetermined. 


Phear, J.—We think the Lower Appel- 
late Court has misapprehended the position 
in which this case was when it came before 
it. The Deputy Collector, on being assured 
that the parties had come to a, final settle- 
ment, whether judicially or not we do not 
say, struck the case off his files, instead of 
giving a final judgment between the parties. 
Afterwards, he was satisfied that the parties 
had not settled the matter in dispute, and 
that, in fact, it had never been intended by 
them that the suit should altogether drop ; 
he accordingly replaced the case, and tried 
it on its merits. We find it impossible to 
say that he had no jurisdiction to do this, 
He had not, when he restored the case, 
given any judicial determination of the 
issues in litigation before him, and was not, 
as we think, functus officio. It must always, 
in our opinion, be incidental to every Court 
of justice to be able, in its discretion, to 
restore to its files any case which it has 
itself removed therefrom undetermined. No 
doubt, this discretion ought never to he 
lightly exercised. But in this case, the 
discretion of the Deputy Collector is not 
impeached ; and as far as we can see, he 
acted rightly in restoring the case, whatever 
may with propriety be said as to the course 
which he took previously in striking it 
off. , 

The decision of the Lower Appellate 
Court is reversed, and the case is remanded 
to be tried.on its merits, . 
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The 17th February 1868. : 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble W. S. Seton- 
Karr, Judge. 


Sale by Hiadoe widow under legal 
necessity, 


Case No. 883 of 1867. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 11th March 1867, reversing a decision 
of the Principal Sudder Ameen of that 
District, dated 17th July 1865. 


Sugeeram Begum (one of the Defendants) 
Appellant, 


VETSUS 


Juddoobuns Suhaye and others (Plaintiffs) 
: Respondents. 

Messrs. R. E. Twidale and C. Gregory 
for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Onoohool Chunder Mookerjee for Re- 
spondents. ` 


A sale by a Hindoo widow of her husband's estate 
under legal necessity cannot be set aside upon payment 
of the amount which it was necessary for the widow to 
raise, or in the proportion which that sum bears to the 
amount for which the estate was sold. 


Peacock, C. J.—In this case the plaintiff 
seeks to set aside the sale of the widow 
altogether, and he is not at liberty to set 
aside the sale upon payment of the amount 
which the defendant has proved that it was 
necessary for the widow to raise; nor is he 
entitled to havo the sale set aside in the 
proportion which the sum for the raising of 
which necessity is proved bears to the amount 
for which the estate was sold. 


This case is governed by the principles 
laid down in special appeal No. 1664 of 
1867 .* 


The decision of the Lower Appellate 
Court will be reversed with costs, and the 
decision of the first Court affirmed. . 





* See ante, p. 107, 
* 
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. The 171 February 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, aud the Hon'ble W. S. Seton- 
Karr, Judge. 
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tal in the bond that the money was borrowed 
for the husband’s shradh would be no evi- 
dence of the fact in a suit against the heirs 
of the husband, or in a suit to charge the 
estate. In point of law, therefore, the re- 


| cital sought to be set aside makes no differ- 


Recital ix bond given by, Hindoo wie : 


dow—Declaratory Decree. 
Case No. 1817 of 1867, 


Special Appéal from a decision passed by 

- the Additional Judge of Tirhoot, dated 
the 11th of March 1867, affirming a de- 
cision of the Principal Sudder Ameen of 
that district, dated 17th July 1865. 


Sunker Lall (one of the Defendants) 
Appellant, 


BETSUS 


Juddoobuns Suhaye and others (Plaintiffs) 
Respondenis. 


` Baboo Debendro Narain Bose for Appellant. 


Baboo Chunder Madhub Ghose for — 
Respoudents. 


A recital in a bond for money borrowed froni a Hindoo 
widow, to the effect that the boad was given for the per- 
formance of her husband’s shradh, is no evidence of the 
fact in a anit agaiust the heirs of the husband or in a spit 
to charge the estate; and no declaratory decree is néces- 
sary to show that the bond was not given for the purpose 
specified. 


Peacock, C. J—We do uot think that in 
this case the plaintiff is entitled to a declara- 
tory decree that the bond was not given; as 
recited in the bond, for money borrowed by 
the widow for the performance of the hus- 
band’s shradh. It is admitted by the vakeel 
for the plaintiff that if the bond had not 
contained any such statement, a suit could 
not have been maintained for a declaration 
that the money was borrowed for the pur- 
poses of the widow, and not for any pur- 
poses binding upon the husband's estate or 
upoñ the heira of the husband; and it is 
also admitted in like manner that the reci- 


6 


ence as regards the estate of the husband, or 
as ftegards the evidence which would be 
necessary to prove thé fact in a suit against 
the heirs. There is, therefore, no necessity 
for a declaratory decrée. 

This case, like the case to which appeal 
No. 2542* relates, isa claim which ought not 
to have been mixed up in the same suit 
with claima to set uside sales made by the. 


| widow without recessity. The decisions of 


both the Lower Courts must be reversed, and 
the respondent must pay the costs ‘of this 
appeal and the costs incurred by the defend- 


| ant in both the Lower Courts. 


The 17th February 1868. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble W, S, Seton-Karr, 
Judge. 

Bonamee sale by ancestor — Declara. 

tory decree. 


Case No. 2542 of 1867. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the llth of March 1867, affirming a 
decision of the Prinéipal Sudder Ameen 
of that District, dated 17th July 1865. 


Rajbunsee Lall (one of the Defendants) 
Appellant, 


versus 


Judoobuns Suhaye and others (Plaintiffs) 


Respondents. 
Baboo Debendro Narain Bose for 
. Appellant. 








* See the following case, 
D 
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Baboo Chunder Madhub Ghose for The 17th February 1868, ; 
Respondents, 
` Present s 


Ina suit brought by reversionary heirs to declare 
that the property standing inthe name of defendant | The Hon'ble H. Y. Bayley and J. B. Phear, 
had beon purchased by the ancestor in his name bena- J d 

è udges. 
mee, it was held that there was no ground fora declara- 


tory decree, . Jurisdiction — Sale of non-transfer« 


Peacock, C. J.—mWe think that the sult able tenure in execution of Revenue 


as to this defendant must be dismissed. Court's decree. 
The suit was brought by the reversionary Case No. 1304 of 1867. 


heirs to declare that the property standing . 
-in the name of this defendant had been! Srecial Appeal from a decision passed by 


urchased by the ancestor in his name bena- aa 
nie. It a a suit for a declaration of | te Second Principal Sudder Ameen of. 


right and not for relief. Hooghly, dated 23rd February 1867, re- 


Tf persons choose to purchase property in versing a decision passed by the Moonsiff 
the names of others benamee, they ought of Serampore, dated the 24th July 1865. 
nt least to retain sufficient evidence in their 
own hands to prove that they did ee = Joy Kishen Mookerjee and another (two of 
there is no reason why the time o e 
Court are to be occupied for the benefit the Defendants) Appellants, . 
either of such purchasers or their heirs in 
making declaratory decrees in their favor. 

We think, therefore, that there is no 
ground for the Court’s making a declaratory 
decree; and it will be sufficient for the 
Court to decide what was the real transac- Baboo Pearee Mohun Mookerjee for 
tion between the parties when the plaintiff Appellant. 


seeka for relief. 


VETSUS 


Hureehur Mookerjee (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Kishen Succa Mookerjee and Um- 


Ifan application had been made to the| gi. Churn Banerjee for Respondents. 


Court in proper time to dismiss the suit as 
against the present defendant, there would Where a tenure has been sold in execution of a 


. os + `s, | decrees bya Revenue Court, a third person, not a party 
have been ample ground for dismissing it to the suit in that Court, alleging that the tenure was 


upon the ground of multifariousness, for | not transferable, and seeking to havehis right to pos- 

the plaintiffs are not contented with suing | session vindicated against the pretended transferee, is 

Me widow aid several purchasers to set entitled to complain in the Civil Court, and to ask 
i . | protection against the probable injurious consequences 

aside sales made by the widow nioe CIT- | to himself of the Collector's decree, 

cumstances wholly unconnected with each i 

other, but they have thought: it necessary, | hear, J.—WEe are of opinion that the 


Civil Court had jurisdiction to entertain and 
also, to add the present defendant, and to ask try this action. ‘It may be that the Court 


to have it declared as against him that hej would have no power to set aside the decree 
held other property bexamee for the ancestor, , and sale by the Revenue Court unless they 


; l ver- | Were respectively void against the preseut 
and now holds it benamee for them as rever plaintiff for fraud, but this is not the pri 


sionary heirs. cipal remedy which the plaintiff asks. He 
The decrees of both Courts will he re- | 887% besides, that the tenure sold was not 


i ; transferable, and he seeks to have his right 
versed, with the costs of this appeal and | to possession vindicated against the “pre. 


the costs in koth the Lower Courts. tended transferee. He, as a third person, vog 


wd 


* 
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art it i D ; Herb (by Loch, J.), that neither defendant's 

uel aa P aio a ne rey aaa - appropriation of the rent, nor the fact of his disput- 

mplain in the Civil Court that | ing plaintiff's share, nor the act of the intervenors in 

he has been wronged by the proceedings of | raising a question of right, altered the pature of the suit, 
the parties to that suit, and to ask protection or took it out of the cognizance of a Revenue Court. 


, , er the case before the intervention, as soon as the inter- 
to himself to arise from the decree in that | yenor was made a defendant, and issues of right and title 
suit; so that whether he js entitled to have | were raised by the Court between him and the plaintif, 


the Collector’s decree set aside or not, his there was matter which the Court had jurisdiction 
ghee ‘ ieee to decide. ë 

cause of action is one which the Civil Court 

was right in entertaining. i Loch, J.—Tuais wasa suit for rent paid in 
The special . appellant contends that the | kind, which the plaintiff alleged that the te- 

Lower Appellate Court has wrongly come nant (defendant) had appropriated, and for 

to the determination that the tenure in| the value of which he brought the present 

question was not transferable. It seems to | Suit in the Civil Court. 

us that this is a finding of fact with which} The defendant did not deny the plaintiff's 

we cannot interfere under the circum- | right to ventas landlord, but contended that 

stances of the case, as there was evidence | plaintiff claimed more than his share, which 

upon which the Court could judicially arrive | was only 1 anna and 4 dams, instead of 1 

at its conclusion in reference to this issue. | anna 12 dams, as stated by the plaintiff. 


We, therefore, dismiss this appeal with | The special appellants appeared as inter- 
costs. venors, and objected that the suit being one 
for rent, the Civil Court had no jurisdiction ; 
and they further pleaded that the defendant 
was their tenant, and paid rents to them, 

The 17th February 1868. They were made defendants in the case, 


The first Court overruled the objection of 

. want of jurisdiction raised by the intervenors, 
MT ; , on the authority of some judgment passed 

The Hon’ble G. Loch and J. B. Phear, by the Zillah Judge in a similar case, and 
Judges. proceeded to try the merits of the case and 


; ; the rights of the parties, and gave a modified 
Jurisdiction—Suit for rent in kind— decree for the plaintiff, 
Intervention. 





Present: 


The intervenors then appealed, again urg- 
ing that the Civil Court had no jurisdiction 
to try a rent case. The Principal Sudder 
Ameen, without disposing of this objection, 
and refusing to enter into question of the 
right, gave the plaintiff a decree on the 
ground that he had proved his possession of 
the share he claimed. 


Case No. 1056 of 1867. 


Special appeal from a decision passed by 
the Principal Sudder Ameen of Gya, 
dated the 19th February 1867, affirming 
a decision passed by the Moonsiff of 
that District, dated the 18th December 
1866. 


Gholam Mahomed Akbur and others 
(Defendants) Appellants, 


The intervenor comes up in special appeal, 
urging the same objection of want of juris- 
diction in the Civil Court to try the case, 
and I think this contention is valid. The 


VETSUS suit, as originally brought, was for rent in 

kind, ov the value of that portion of the 

Radha Kishen Mohunt (Plaintiff) tenant’s crop payable as rent to the plaintiff 
Respondent. which the defendant had appropriated. 


Such appropriation did not alter the nature 
of the suit, as the first Court apparently con- 
sidered it to have done, so as to give the 
Civil Court jurisdiction; and the fact that de- 
fendant disputed the amount of the plaintiff’s 
share. would not take the case out of the 
cognizance of the Revenue Court, for that 


dlr, R. E. Twidale for Appellants. 


Baboo Promothonath Banerjee 
for Respondent. 


Ina suit for rent paid in kind, in which defendant 
did pot deny ee s right as cua eee e nih 
intervenors appeared and objected that the Civil Cour : ; ; . 
had no jntisdietion, and pleaded, also, that defendant was question might have been disposed of, for 
their tenant and paid rents to them— the purposes of this suit, by the Collector's 


* LA 
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Court. Nor did the act of the intervenor, 
when he interfered aud was made a defend- 
ant and raised, the question of right, give the 
Court jurisdiction, for his so doing did not 
ai'ter the nature of the suit between the 
plaintiff and defendant. The first Court 
sbould, of its own motion, have rejected the 
pla nt, and probably would have done so, had 


the plaint been proéperly examined when. 


first put in. Subsequently, when the case 
proceeded to hearing, the Moonsiff, misled by 
some decision of the Zillah Judge, though 
evidently hesitating as to the jurisdiction of 
his Court to try the case, determined to dis- 
pose of it. On appeal, the Principal Sudder 
Ameen neglected his duty in not disposing 
of the objection urged by the intervenor. 
He determined not to try any question of 
right, and thus the suit was reduced to its 
original limits, viz., a claim for rent, which 
was a suit he had no jurisdiction to try. 


I think that the decisions of the Lower 
Courts should be set aside and declared- to 
be-void, as having been passed without juris- 
diction; but as the intervenor would not have 
been injured had he kept himself out of 
Court, I think the parties other than the 
defendant (tenant) may be left to pay their 
own costs throughout, the tenant (defendant) 
receiving his from the plaintiff, 


Phear, J.—In this case, the plaintiff sued 
in the Civil Court for balf the produce of 
certain land belonging to him as mokururee- 
dar, and cultivated by the defendant (ryot) 
at a rent payable in kind. 


The special appellant was not sued, but 
appeared and asked to be made a party on 
the ground that plaintiff was not, as he said, 
mokurureedar ; that, in fact, there was no 
mokurureedar, but that he himself was 
zemindar; and that the rents claimed by 
the plaintiff were due to him He sought 
to be made a party in order to object to the 
jurisdiction of the Court to entertain g suit 
for rent. 


The first Court exercising the discretion 
vested in it by Section 78 of Act VIIL of 
1859, made the applicant a defendant, 
and raised two issues of right and title, 
viz., the 8rd and 5th, between him and the 
plaintiff. But eventually the Court declined 
to adjudicate on these issues, aud gave a 
decision in favour of the plaintiff as against 
the original defendant. 


On appeal, the Lower Appellate Court 
affirmed this decision, and also held that it 
was unuecessary to determine the issues of 


REPORTER, Rulings. [Vol. 1X 


right between the plaintiff and the special 
appellant (defendant). 


The special appellant now urges, frst, that 
the snit being a suit for rent, was not cog- 
nizable by the Civil Court; and, second, that 
if the Court bad jurisdiction over the subject 
of suit, it ought t have decided the issues 
raised between him and the plaintiff. 


I am of ‘opinion that, inasmuch as the 
special appellant was made a party to the 
suit at his own request, and not by the act of 
bis opponent, or of the Court alone, the objec- 
tion to the jurisdiction does not come well 
from his mouth; but I further think that it 
is without foundation. Whatever might 
have been the case before the special appel- 
lant became a party to the suit, as soon as he 
was made a defendant, and issues of right 
and title were raised by the Court, on his 
own allegations, between himself and the 
plaintiff, it seems to me there was manifest 
matter in dispute between the parties, which 
the Court had ample jurisdiction to euter- 
tnin and decide. 


I therefore think that the first ground of 
special appeal altogether fails. 


The second ground, however, constitutes, 
I think, a valid objection to the decision of 
the Lower Appellate Court, and I would send 
back the case accordingly for re-trial, in 
order that the 8rd and 5th issues settled by 
the first Court may be determined, and that 
the decision of the ‘Court may be made to 
accord with the result. 


The 17th February 1868, 
Present: 


The Hou’ble W, Markby and Dwarkanath 
Mitter, Judges. 


Costs — Seale where one has been 
needlessly made a party. 


Case No. 69 of 1867. 


Regular Appeal from a decision passed by 
the Pr ‘incipal Sudder Ameen of ‘Raj- 
shahye, dated the 29th September 1866. 
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“for this claim. As this party was liable 
“ under the original decree, it was indispen- 
“sably necessary that he shoyld be made a 
“defendant; consequently he (defendant 
“« No. 2) is not entitled to recover any costs ; 
‘(he must bear his own costs, 


Kasheenath Sein (one of the Defendants) 
Appellant, 














VETSUS 


Chunder Monee Debee (Plaintiff) 
& 


Respondent Now, in an ordinary case, where we saw 


that the Lower Court had exercised its dis- 
cretion as to granting or refusing costs, we 
should be very slow to interfere. But in 
this case, costs have been withheld entirely 
upon a misconception. It was not neces- 
sary to make this defendant (appellant) a 
party to the suit: the plaintiff, as the result 
has shewn, had no claim against him, and he 
could in no way be affected by the result of 
the proceedings. 


Baboos Romesh Chiinder Mitter and 
Nilmonee Sein for Appellant. 


Baboo Mohinee Mohun Roy for Respondent. 


One of several judgment-debtors jointly liable under 
a decree, having paid a larger amount than was due as 
between himself and his co-defendants, brought a suit to 
recover from them the excess paid by him. One of.the 
defendants having paid amore than his share, the claim 
against him was dismissed by the Principal Suddor 
Ameen, who nevertheless, on the ground that it was ne- 
cessary to make him a party, awarded him no costs, 

Hun, that it was not necessary to make this defend- 
ant a party, and thit costs should not have been re-’ 
fused to him. l 

Hern, also, that the scale on which costs should be 
awarded to him depends on what plaintiff claims against 
him, and that he is entitled to costs onthe usual scale 
on the ameunt for which the suit was brought. 


We think, therefore, that the decision of 
the Lower Court, so far as it refuses costs to 
the present appellant, must be reversed, 
and this appeal be decreed with costs and 
interest. 


The other question that has been raised 
is, upon what scale is the defendant entitled 
to his costs ? Now that depends upon what 
the plaintiff claims against him. All that 
could be due under any circumstances from 
this defendant was the actual amount of his 
share. But the plaintiff has asked for much 
more: he seeks by his plaint to obtain a 
judgment against every single defendant for 
the whole amount of contribution, and as the 
plaintiff alone is to blame for the manner io 
which he has brought his suit, we think 
that the defendant (appellant) is entitled to 
costs on the usual scale, that is, as on a suit 
for rupees 10,446-15-11. 


Markby, J—Wita regard to the first 
point, namely, as to whether the appellant 
in this case is entitled to his costs, our opi- 
nion is that he is so entitled. 


The plaintiff and defendants were jointly 
liable under a decree, and the plaintiff hav- 
ing paid a far larger amount than was due 
as between himself and- his co-defendants, 
this suit was brought for the recovery, from 
the defendants, of the amount so paid by the 
plaintiff in excess of his share of the liabi- 
lity. 





The 18th February 1868. 


Present : 

The defendant whose case is now under 
consideration had paid into Court rather 
more than the full amount of his share. The 
Principal Sudeer Ameen, upon this being 
shewn, dismissed the claim as against this 
defendant, the present appellant, but, upon 
the ground that if was necessary to make 
this defendant a party to the suit, awarded 
him no costs. The Principal Sudder Ameen 
says :—“ It appears that as defendant No 2 
“paid rupees 208-4 in execution of the de- 
“eree on the 19th of April 1866, he has prid 
“rupees 2-12-2-3 in excess of the liabilities 
ĉin respect of his own share; consequently, 
“ the said defendant (No 2) is no way liable 


+ 


The Hon’ble H. V. Bayley and J. B, Phear, 
Judges. 


Objection that a deposition was mis~< 
apprehended-—-Grounds of appeal— 
Objection not noticed—Legal pre- 
sumption. 


Case No. 1043 of 1867 under Act X of 1859, 


Special Appeal froma decision passed by 
the Judge of Hooghly, dated the 2\st Feb- 
ruary 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 30th August 1866, 
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Kazee Amalooddeen (Plaintiff) Appellant, 
l VErSUS 


' Shaikh Ezah (Defendant) Respondent. 


Baboo Poorno Chunder 
for Appellant. 


Shome 


Baboo Opendur Chunder Ghose 
for Respondent. 


So obvious an objection as that the Lower Court mis- 
apprehended the real meaning of a deposition, ought to 
+ be certified in the written grounds of appeal. 

Where a Lower Appellate Court does notice an objection 
in the grounds of appeal which is not shewn to have 
been pressed upon the Court, it may be legally pre- 
sumed that it was on that account that the objection 
was not noticed, 


Bayley, J.—Tuis special appeal by the 
plaintiff is substantially against a finding of 
fact by the Lower Appellate Court both as to 
the pottah and as to the dakhilahs. The 
pleader urges as to the defendant’s pottah, 
that the Lower Appellate Court itself rejected 
the testimony of the witnesses to it, and 
should not, therefore, have found its 
genuineness; and that the decision to which 
the Lower Appellate Court refers as assisting 
to prove the pottah was not one in which the 
genuineness of that document was in issue. 
But upon this point, we observe that the 
Lower Appellate Court does not rely on that 
decision, but on the conduct of the party after 
if, vig, that notwithstanding that decision, 
and the fact that the rent recorded in that 
pottah was paid and received for many years 
under it, no steps were taken to get the 
pottah set aside. This is one item of evi- 
dence which the Lower Appellate Court 
relies on in coming to the conclusion of’ fact, 
and as one so weighty as to preponderate 
over that against the pottah, è 


As to the defendant’s dakhilahs, 


deposed they were genuine, and that this is 
not disproved. It is now urged (though 


not so in the petition of special appeal) that | 


such is not the real meaning of the depo- 
sition. Ifso, we think so obvious an objec- 
tion ought to have been certified in the 
written grounds of special appeal. 


Lastly, it is said that the Lower Appellate 
Court did not notice an objection in the 
grounds of appeal, that the witnesses who 
gave the dakhilahs were not called by the 


the 
Lower Appellate Court states that defendant | 


first Court; But we are not shewn that thie 

objection was really pressed upon the Lower 

Appellate Court; and we may, therefore, 
| legally presume that on that account it was 
; not noticed, 


We dismiss the special appeal with costs. 


. 


The {8th February 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Evidence—Admissions—Written 
statement. 


Case No. 1007 of 1867 under Act X of 1859. 


Special Appeal from a decision passed . by 
the Judge of Backergunge, dated the 14th 
February 1867, reversing a decision pass- 
ed by the Deputy Collector of that Dis- 
trict, dated the sist August 1866. 


Radha Churn Chowdhry (Plaintiff) 
Appellant, 


VETSUS 


Chunder Monee Shikdar and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss and Romesh | 


Chunder Mitter for Appellant. 


Baboos Sreenath Doss and Bungshee Dhur 
Sein for Respondents. 


Where defendant’s written statement is referred to 
as evidence in plaintiff's favor, the whole of it becomes 
evidence in the suit, and the Court can, in its discretion, 
attach thereto, or to any portion thereof, so much 
value as Seems to it fit. 


Phear, J.—IN the opinion of the Lower 
Appellate Court, the evidence produced 
by the plaintiff failed to make a primd facie 
case in favor of his claim for arrears of 


| vent at the rate of rupees 80 per annum. 
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But the defendant in his written statement 
admitted that he was tenant to the plaintiff, 
alleging, however, at the same time, that his 
rent was rupees 25, and that he had paid 
the whole of it for the time covered by the 
plaint, except rupees 13. 


Dealing with this written statement of 
the defendant as evidence in the cause, the 
Lower Appellate Court came to the con- 
clusion that the defendant did hold of the 
plaintiff at rupees 25. It also considered 
that defendant’s allegation of payment was 
supported by a certain dakhilah put in by 
him, and accordingly gave the plaintiff a 
verdict for rupees 13 only. 


On special appeal, it is objected that the 
Lower Appellate Court discredited the 
plaintiffs evidence for reasons which are 
not good; that it gave insufficient reasons 
for differing in opinion from the Court of 
First Instance relative to the value of certain 
evidence put in by the defendant ; that the 
dakhilah relied upon by the Lower Appel- 
late Court was not proved ; and, finally, that 
the Lower Appellate Court was wrong in 
giving a decree according to the terms of 
the defendant's written statement without 
trying whether the payment pleaded by him 
was proved or not. 


We are of opinion that none of these ob- 
jections can be sustained. No sufficient 
reasons have been put before us to justify 
our interfering, on special appeal, with the 
conclusions which the Lower Appellate 
Court drew from the plaintiff's evidence. 
And, inasmuch as those conclusions left the 
plaintiff without a case, the suit must have 
been dismissed had not the Lower Appellate 
Court referred to the written statement of 
the defendant for evidence in the plaintiff's 
favor. This being so, as admissions, if used 
at all, must be received entire, the whole of 
the written statement of the defendant so 
-referred to became evidence in the suit, to 
which or to any portion whereof the Court 
could in its discretion attach just so much 
value as seemed to it fit. (See Rajah Nil 
Monee Singh Deo versus Ramanoogra Roy, 
7 Weekly Reporter, page 29.) It seems 
to us clear that the Lower Appellate Court 
did, in fact, believe the whole of this written 
statement, and, therefore, that its decision is 
supported by evidence whichis unimpeach- 
able in special appeal. These remarks dis- 
pose of the whole of the objections of the 
‘spécial appellant. 


We dismiss the appeal with costs. — 


The 18th February 1868, 
Present: « 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Ejectment — Co-proprictors as te- 
nants. 


Case No. 1590 of 1867. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
8th October 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 18th January 
1866. 


Pran Kishore Gossain and others (Plaintiffs) 
Appellants, 


VETSUS 


Dinnobundhoo Chatterjee and others 
(Defendants) Respondents. 


Baboo Nil Madhub Sein for Appellants, 


Baboo Bungshee Dhur Sein 
for Respondents. 


Proprietors are not entitled to oust their co-proprie- 
tors from lands which the latter have, as tenants, 
brought into cultivation. 


Jackson, J.—Tuns is a suit to obtain pos- 
session of certain Jands which are admittedly 
in defendant’s possession, and which have 
been cultivated by defendants and turned by 
them from,waste land into cultivated land. 
The Judge, on appeal, has found that the 
plaintiffs never have been in possession of 
these lands, and are not entitled to oust the 
defendants and take khas possession of them 
as against the defendants. The plaintiffs 
and the defendants are co-proprietors. The 
plaintiffs may have some right to rent, but 
they are not entitled to oust their co-proprie- 
tors, who have, as tenants, brought this land 
into cultivation. 


Appeal dismissed with costs. 
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The 18th February 1868. _ 
> Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Section 246 Aet VEIL. 1859. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 29th 
March 1867, affirming a decision passed 
by the Moonsiff of Russoolgunge, dated 
the 2ist September 1866. ) 


Gokool Ram Deb (Plaintiff) 
Appellaut, 


BETESUS 


Ram Soondur Surma and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss and Rajendur- 
nath Bose for Appellant. 


_ Baboo Annund Gopal Palit for 
Respondents. 


The provisions of Section 246 Act VIII, 1859, are pro- 
spective, and do not apply to proceedings in execution 
under the old proceduro, 


Kemp, J.—It is very clear that both the 
Lower Courts are wrong in holding that the 
suit is barred because not brought within 
one year from the date of the order passed 
under Section 246 of Act VIII of 1859. 


How the plaintiff, as the Judge observes, 
“jig attempting by side wind to get over 
** Section 246,” we fail to see. à 


The order alluded to was passed iu 1857, 
before Act VIIE wasin operation ; and the 
provisions of Section 246 are ‘prospective, 
und do not apply to pass proceedings in exe- 
cution under the old procedure. Moreover, 


he was forcibly ejected by- the defendants. 
The case is remanded for trial upon the 
pleadings raised by the parties. 


Costs to follow the result. 





è 


The 19th February 1868. 


* Present: 


The I{on’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Enhancement of rent—Surrounding 
rates—Section 17 Act HX. 1859— 
Declaratory decree before rent is 
dub.» 


Case No. 2083 of 1867. 
Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 26th 
of June 1867, reversing a decision of 


the Deputy Collector of that District, 
dated 29th September 1866. 


Bogdonath (one of the Defendants) 
Appellant, 


Versus 


Ramjoy Dey (Plaintiff ) Respondent. 
Baboo Gopal Lall Mitter for Appellant. 


Baboo Sreenath Banerjee for Respondent. 


That a tenant is holding at a rent lower than sur- 
pounding rates, is not a sufficient ground to be specified 
ina notice of enhancement; the words “surrounding 
rates” being not tantamount to the ground of enhance- 


ment indicated in Section 17 Act X., 1859. 


A declaratory decree that the defendant is holding at 
a certain rate of rent before any rent is in arrear, is not 


| sufficient to compel payment at that rate when the rent 


the order alluded to was not respecting pos- ; becomes due, without a fresh suit. 


session: the judgment-debtor satisfied the | 


debt, aud the summery proceedings, as a | 
' mistake 


matter of course, fell in. 


Peacock, C. J.—Tux Judge has made a 
in this case. He has not tried 


‘ whether the pottah of 1195, which was one 


We have been asked to try this case here | 
on a point of law which is not raised in the | 
special appeal. The plaintiff avers he was | 


in possession up to 5th Bysack 1268, when | 


of the pottahs upon which the defendant reli- 
ed, was or was not genuine. If it was genuine, 
then the defendant is entitled to hold at the 
rates fixed in that pottah, which was a 
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gokurrutee grant. The Judge having re- 
rianded the case to try whether the pottah of 
the 15th of Aghren 1211 was a genuine 
onè, the Deputy Collector found that that 
pottah was not genuine ; but he stated that 
although that pottah was not genuine, still 
the defendant, having held at a uniform 
tate for 20 years, was not liable to enhance- 
mënt. The Deputy Collector says :—“ Upon 
“the evidence now brought before me, I am 
“of opinion that the conclusion arrived at 
“by me at the first hearing regarding the 
“validity of the pottah is erroneous; but I 
“still hold that a kubooleut at enhanced 
‘rent cannot be claimed, as it is evident, 
“ and, infact, it is not disputed by the plaint- 
‘iff, that the defendant has held the land 
“for upwards of 20 years at a uniform pay- 
‘ment of rent.” 


The Judge, with reference to that remark, 
says that “as the defendant only pleaded 
“that his tenure was created in 1195 
“Mughee, the presumption which the law 
“allows of a uniform payment of 20 years 
“would be rebutted by the defendant’s own 
“ pleadings, were such payments proved.” 


The Judge is under a mistake ie suppos- 
ing that the defendant alleged that his 
tenure was created only in 11953 for 
although the defendant relied upon the 
pottah of-that year, he did not allege that 
that was the origin of the tenancy, but on the 
contrary he stated that he and those from 
whom he claimed had been holding for 100 
‘years at 10 rupees and 8 arnas. 


It is said that-the finding of the Deputy 
Collector'as to uniform holding for 20 years 
and upwards was beyond his power, inas- 
much as the case had been remanded to him 
merely for the trial of a particular issue, 
viz., whether the pottah of the 15th of 
Agliran 1211 was genuine or not, But 
‘atill it would have had to be tried whether 
-the, defendant had held for upwards of 20 
‘years at a uniform rate, inasmuch. as 
‘the pottah of 1195 does not appoar to 
Have been the origin of the tenancy, iu- 
‘dsmuch as it refers to a previous hold- 
ing by the father. The decision of the 
Judge must be reversed. It is unnecessary 
for us to remand the case to the Judge for 
‘a ivial-of the issues to which we have refer- 
red, as we think that whatever might be the 
regult of such trial, the plaintiff would not 
Ue entitled to succeed. 


Tlie only ground specified in the notice of 
enhancement, as it appears from the plaint, 
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(the notice itself not being in the record,) 
was that the defendant was holding ata 
reut lower than surroundipg rates. We 
think that that notice was not sufficient, inas- 
much as it does not shew that the tenant 
was holding ata rate lower than the pre- 
vailing rate payable by the same class,of 
ryots for land of a similar description and 
with similar advantages in the places ad- 
jacent. The words “ surrounding rates” are 
not at all tantamount to the ground of en- 
hancement specified in the lst Clause of 
Section 17 of Act X of 1859. These words 
clearly have no reference to the class of 
ryots by whom the surrounding rates were 
paid. ° 


We are both agreed ns to this objection ; 
but for myself, I may say that I should not be 
prepared, in a suit praying that the defendant 
might be decreed to execute a kubooleut at 
the rent of 42 rupees 8 annas, to hold that 
the defendant could be decreed to exe- 
cute a kubooleut from a later period than 
that asked for, and at the rate of 32 rupees, 
The present, at most, is merely a suit for a 
declaration of right as to the amount of rent 
which the plaintiff was entitled to receive 
from the defendant. If we are at all to de- 
part from the relief sought for as plainly 
expressed by the plaint, viz,, that the defend- 
ant should be decreed to execute a kuboo- 
leut at a specific rate from n specific date, 
and to treat the suit as one for a declaration 
of the rate of reut whieh the defendant was 
liable to pay, and not for relief, it appears 
to me that no sufficient ground is shewn in 
the plaint why the plaintiff should have such 
a declaratory decree, instead of waiting until 
rent should be in arrear, and then askiug 
for the relief to which he was entitled. If 
we were to give a declaratory decrec that 
the defendant was holdivg at a certain rate 
of rent before any rent was in arrear, such 
decree would not compel the defendant 
to pay the rent when it became due: at 
least the payment could not be enforced by 
executing that decree, aud it would be ne- 
cessary to lfave a fresh suit to compel him to 
pay rent at the rateat which he was by the 
former decree declared to be holding. 


Two suits instead of one would therefore 
probably become necessary, viz., one declar- 
ing the rate of rent which the plaintiff was 
entitled to receive, and ihe other to enforce 
payment of arrears at that rate, 


It appears to us that instead of remanding 


‘this case to the Judge to try the points 


which he has omitted to try, the decree 
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should be simply reversed, and we think the 
respondent must pay the costs of this appeal 
and the costs of defendant (appellant) in both 
the Lower Courts. 


The 19th February 1868. 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
Judues. 


“Remand—Fresh issues—Further evi- 
dence — Section 128 Act VITI, 
1859. 


Cases Nos. 185 to 198 and 201 of 1867. — 


Regular Appeals from a decision passed 
by the Judge of West Burdwan, dated 
the 28rd April 1867. 


Messrs. R. Watson & Co. (Plaintiffs) 
Appellants, 


VETSUS 


Kunhye Bahadoor and others (Defendants) 
Respondents. 


Messrs. R. T. Allan and J. S. Rochfort, 
and Baboo Bhowanee Churn Dutt for 
Appellants. 


Baboo Kishen Kishore Ghose for 
Respondents, 


When fresh issues are fixed by the Appellate Court 
end remanded to the Lower Court to be tried, the, par- 
ties are entitled to have a day fixed for tho reception of 


any further evidence which they may wish to adduce | 


thereon. j 
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-Court on the 18th June 1865. The deci-. 


sion of the High Court is to be found at 
page 73, Volume III, Weekly Reporter. 
The High Court laid down certain issues, 
and directed the Lower Court to enquire 
into them and decide upon the claim of the 
plaintiff according to the judgment arrived 
at on those issues. The Judge of Bancoorah 
first took up these cases again on the 13th 
November. As certain of the defendants 
had died white the cases were before the 
High Court, the plaintiff asked that their. 
representatives might be made parties to the 
eases. The Judge allowed this, and directed 
that notice he served on those defendants to 
appear atthe next hearing of the cases, 
which he fixed for the 20th December. On 
that date, the plaintiff asked the Judge to 
allow an adjournment to enable him to put 
in documentary evidence und to produce 
oral evidence upon the issues which the 
High Court had sent down to be tried. We 
cannot find any special order passed on the 
record of these cases on the 20th December. 
But the Judge records at a later date, viz., 
the 22nd September 1866, when the cases 
again came before him and a further appli- 
cation was made to him to receive evidence, 
that, to the best of his recollection, he had 
rejected the plaintiff's applications of the 
20th December, because he did not con- 
sider further evidence necessary, as the 
High Court, in remanding these cases, had 
given no orders to take further evidence, 
and such fresh evidence, if taken, would 
not be trustworthy, as the cases had been 
pending for ten years. As regards the do- 
cumentary. evidence offered, the Judge states 
that he examined what was offered, and 
rejected itas useless and uot bearing upon 
the points to be determined. 


The Judge having taken up these fifteen 
cases and eight other cases of an exactly 
similar nature on the 20th December 1865, 
decided the eight cases on that day on. 
the evidence already upon the record, and 
passed no further orders upon the remaining 
fifteen, it being considered unfair to .the 


Under Section 128, Act VIII of 1859, the parties, plaintiff to require him to appeal all the 
though not entitled as of right to adduce fresh docu- | eases, ‘Those eight cases were: decided 
mentary evidence after the issues in the cage are settled, | as test cases, and the Judge gave out that 
may yet tender such evidence, stating the grounds upon; he would decide the remaining fifteen 
which it was not tendered at an earlier stage; and the | cases on the merits according as the High 
Judge may receive or reject such evidence; but the | Court decided the appeals from his deci- 
grounds on which he acts should be stated on the record, | sions on the first eight cases. The ap- 

peals to the High Court preferred by the 

Jackson, J.—Tuese fifteen cases wore | plaintiff on those eight cases did ‘not 
remauded to the Lower Court by the High |refer to the merits of the cases, but 
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only to the order of the Judge refusing the 
plaintiffs application to be allowed to put in 
oral and documentary evidence upon the 
issues. Those appeals were rejected be- 
cause the Judges of the High Court were of 
opinion that if the plaiutiff desired to ad- 
duce fresh oral evidence, he was bound to 
have taken measures to have his witnesses 
in attendance on the 20th December, the 
day fixed for the further hearing of these 
suits ; and, on review, the same Judges held 
that it had not been shewn to them that the 
documentary evidence rejected by the Judge 
was not of the nature he described. While 
these cases were pending in the High Court, 
fresh applications were made to the Judge 
asking him. to receive further evidence, but 
they were disallowed. And, finally, these 
fifteen cases were again taken up on the 
23rd April 1867, and decided upoa the 
evidence which was already upon the 
record. 


The plaintiff again appeals in these fifteen 
cases, and states that from the orders of the 
Judge, dated the 22nd September 1866, it 
is evident that the 20th December was not 
fixed for the hearing of evidence in these 
cases, as the Judge stated in those’ orders 
that henwas unable to receive fresh evidence 
withou | the direct ‘orders of the High 
Court. 


We think that when the High Court re- 
manded these cases to the Judge for a trial 
of certain issues, it did not intend to shut out 
the parties from producing their evidence 
upon those issues. The Judges of this 
Court on the former appeals supposed that 
the Judge had fixed the 20th December 
for the hearing of such further oral evidence ; 
but the orders of the Judge of the 22ud 
September 1866 shew distinctly that he 
did not fix the 20th December for the 
hearing of such oral evidence, and that he 
would not have recorded such evidence, 
even if the witnesses had been present. 
- Indeed, the Judge goes further and adds that 
he would not have believed those witnesses 
whatever they might have said, and he 
makes this remark before he kuows auy 
thing at all about the witnesses or what 
their evidence might be. We think that the 
orders of the Jadge of the 22nd September 
1866 show that the plaintiff hał not an 
opportunity given to him to produce further 
oral evidence upon the issues as framed by 
the High Court, and that the Judge refused 
to receive such oral evidence upon the ground 
that he was not at liberty to receive it with- 
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out the direct orders of the High Court. 
If, then, the Judge should have received that 
evidence and was in error if refusing to 
receive it, we think that these cases should 
be remanded to him to fix a day for the reeep- 
tion and hearing of such evidence. We have 
no doubt that when fresh issues are fixed 
and are sent down to a Court to be tried, the 
parties are entitled to have a day fixed for 
the reception of any further evidence which 
they may wish to adduce upon those fresh 
issues. We think, therefore, that the Judge 
was in error in considering that further 
special orders were necessary before he 
could receive evidence upon the issues 
which he was directed to try. 

As regards the documentary evidence, it is 
not shewn to us that the Judge was in error 
in rejecting it as irrelevant. Indeed, it does 
not appear from the record of what that doeu- 
mentary evidence consisted. The Judge, in 
rejecting that evidence, does not appear to 
have complied with the provisions of Section 
128 Act VIII of 1859. The parties are 
not as of right entitled to adduce fresh docu- 
mentary evidence after the issues in the case 
are settled ; but they may tender such evi- 
dence, stating the grounds upon which it 
was uot tendered at au earlier stage of the 
case, and it remains for the Judge to pass 
orders upon such applications according to 
the law. The Judge may receive the evi- 
dence or may reject it, bug the grounds 
upon which he acts should be stated on the 
records 


With these remarks, we remand these 
enses to the Judge with directions that he 
will fix a day for the heaving of the oral 
evidence of the parties, and, after hearing 
such evidence, will record a further decision 
upon the issues which he was directed to 
try, and will return the records to this 
Court, with such decision, 
orders will be passed by this Court upon 
these appeals. 


when further, 


RB 
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The 20th February 1868. 


© Present: 


The Hon'ble H. V. Bayley and J. B. Phear, 

e Judges. 

Decree of adjudication according to 
compromise—Refusal of Civil Court 
to execute—Appeal. 


Case No. 64 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 22nd February 1867. 


Ruttunessur Chatterjee (Plaintiff) 
Appellant, 


versus 


Gooroo Chura Chatterjee and others 
(Defendants) Respondents. . 


Baboos Sreenath Doss and Baneenath 
Bose for Appellant, 


` Baboos Annoda Pershad Banerjee and 
Doorga Doss Dutt for Respondents, 


Where a Civil Court refuses an application to execute 
a decree given on the terms of a petition embodying cer- 
tain conditions of compromise, applicant’s proper course 
is to appeal from the order of refusal, and not to proceed 
by a regular suit, though he hasaright of action on 
his decree, 


Bayley, J.—In this case plaintiff appeals, 
Plaintiff had formerly got a decree to the effect 
that kis suit should be held to be adjudicated 
according to the terms of a petition embodying 
certain conditions of compromise accepted 
by both parties. ' 

Plaintiff applied for execution of this de- 
cree, but the Principal Sudder Ameen held 
(erroneously, as that officer now admits) that 
plaintiff's application could not be granted. 
Plaintiff did not appeal in the miscellaneous 


department against this erroneous order of 
the Principal Sudder Ameen. But he 
brought this regular suit for possession of 
2 annas of real and of personal property, 
according to the conditions of compromise. 
There appears in’the schedule of the plaint 
a claim for mesne profits. 

The Principal Sudder Ameen held that 
the subject-matter of this suit had already 
been duly adjudicated by the decree given on 
the terms of the compromise, and that no 
such suit could lie. The Principal Sudder 
Ameen, accordingly, dismissed plaintiff's suit 
with costs. 

We are of opinion that the plaintiff’s 
proper course would have been to have ap- 
pealed from the Principal Sudder Ameen’s 
order refusing execution, and not to have 
proceeded by this regular suit. But at the 
same time, we think, as a matter of law, that 
the plaintiff has a right of action on his de- 
cree given on the terms of the petition em- 
bodying the conditions of compromise. 
We must, therefore, reverse so much of the 
Principal Sudder Ameen’s order as is op- 
posed -to this. But we think it is a case 
where this decree now given to plaintiff 
should be with all costs in favor of de- 
fendants. 


As to plaintiff’s claim for mesne profits 
accruing before the compromise, we think 
that these would have been provided in the 
compromise had they really been properly 
due; and that the fact of their being not so 
provided is strong evidence of their not being 
due, or, if due, of their having been some- 
how satisfied. We think, therefore, they 
cannot be now claimed. 


Our order is that plaintiff do obtain a 
decree of his right according to the terms of 
the petition embodying the conditions of com- 
promise and the decretal orders thereon, and 
for nothing more or less; and that he 
pay his own and defendant’s costs in both 
Courts. a ) 
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It appears that on the death of the father, 
‘four mehals, which may be conveniently 
designated mehals A, B, C, and D, descend- 
ed to his sons; of these, B, C, and D were 
in the hands of mortgagees, under zur-i-pesh- 
gee leases granted by the father, while A was 


1868. ] Civil THE WEEKLY REPORTER. Rulings. 






The 20th February 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B, Phear, 


Judges. 
3» 


Sale of minor’s property—Onus as to 
the bona fides of the transaction, 


Case No. 1086 of 1867. 


Special Appeal from a decision passed by 
ihe Principal Sudder Ameenof Sarun, 
dated the 31st January 1867, affirming a 
decision passed by the Sudder Ameen of 
that District, dated the 10th May 1866. 


Roop Narain Singh and others (Plaintiffs) 
Appellants, . 


g VETSUS 


Gugadhur Pershad Narain and others 
(Defendants) Respondents: 


Ar. R. T. Allan and Baboo Poorno 
Chunder Shome for Appellants, 


Baboos Kishen Succa Mookerjee and 
Ashootosh Chatterjee for Respondents. 


When a person, after attaining majority, questious 
any sale of his property made by his guardian during 
his minority, the burden Hes on the person who up- 
holds the purchase, not only to show that, under ‘the 
circumstances of the case, either the guardian had the 
power to sell or that the purchaser reasonably supposed 
he had such power, but, further, that the whole tranac- 
tion, so for as regarded the purchaser's part in it, was 
bond fide. Following the principle laid down” by this 
Court in the case of Kanye Lall Juhoree versus Kaminee 
Dabee, it was held that when either the person who 
sells labors under disqualification, or the purchaser stands 
in a fiduciary relation to the owner of the property, 
the bona jides of the dealing cannot be presumed, but 
must be made out by the purchaser, 


Phear, J.~-In this case, two sons seek 
to set aside ceriain alienations of landed 
' property made by their mother, during their 
minority: The plaintiffs’ claim was dis- 
missed in both the Lower Courts, and they 
now appeal specially. 





minors, 
was brought against her as representative 
of her deceased husband by a creditor of 
his, in which a decree was passed for the 


.debt of rupees 15,000, 





unincumbered. The mother took charge of 


and managed the property on behalf of the 
In this state of things, a suit 


sum of rupees 25,000. It is admitted by 
the plaintiff’s Counsel that the property jin- 
herited by his clients was liable to discharge 
this judgment-debt. In execution of this* 
decree, the mehal A was attached and put 
up for sale, but was bought in by the widow 
for the sum of rupees 25,000, on the ground 
that this sum was much below its real value, 
and that, consequently, it would be causing 
a waste of the plaintiffs’ property to let the 
mehal go at this price. She then sold 
mehals. B, C, and D to their respective 
zur-i-peshgeedars for the three several sums 
of rupees 6,000, rupees 4,551, and rupees 
9,500; and with the margin, which re- 
mained after satisfying the zur-i-peshgeedars 
in regard to the amount due to them under 
their mortgages, she paid off the judgment- 
thus preserving 
mehal A untouched, and clearing off all 
the debts of the deceased by the sacrifice of 
the burdened mehals B, C, and D. It is 
the alienations of B, C, and D in this 
transaction which the plaintiffs impeach ; 
and they contend that the facts which have 
just been set out do not establish either the 
actual legal necessity of the sales in question, 
or that the purchasers themselves, after pro- 
per enquiry, were reasonably led to believe 
that such necessity did exist. They, there- 
fore, urge that the judgment of the Lower 
Appellate Court, holding that the alicnee 
defendants had sufficiently justified their 
purchases, is wrong in law. 


We think that, so for as concerns the ne- 
cessity of asale (of a portion at least of the 
property in suit), there were materials 
enough before the Lower Appellate Court to 
support the finding at which that Court 
arrived. But the necessity of sale does not 
alone dispose of the whole of plaintiffs’ 
cause of complaint. When a person, after 
attaining majority, questions, as he has 
a right to do, any sale of his property made 
by his guardian during his minority, the 
burden lies on the person who upholds the 
purchase not only to show that, under the 
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circumstances of the case, either the guard- 
ian had the power to sell, or that the 
purchaser reasonably supposed that he had 
such power, but, further, that the whole trans- 
action, so far as regarded the purchaser’s part 
in it, was bond fide. In cases where the 
guardian is himself under no personal dis- 
qualification, and the purchaser is a strang- 
er to the propertys probably this bona 
fides should, in the absence of evidence to 
the contrary, be presumed as soon as the 
legal propriety of a sale is made out. But 
it is otherwise, when either the person who 
sells labors under disqualification, or the 
purchaser stands in a fiduciary relation to 
*the owner of the property. 


In the case before us, both those contin- 
gencies occur. ‘The guardian and vendor was 
a purdah lady, and the purchaser was a zur-i- 
peshgeedar bound to account strictly to the 
owner for the rents and profits of the land 
which was sold. The principle that in the 
class of cases last mentioned, the purchaser 
must make out the bona fides of his dealing 
has been distinctly laid down by this Court 
in the case of Kanye Lall Juhoree versus 
Kaminee Dabee, reportedin the Englishman 
newspaper of March 28th, 1867, where it 
was said, “e Hindoo purdah woman is en- 
“ titled to receivein this Court that protection 
“ which the Court of Chancery in England 
‘í always extends to the weak, ignorant, and 
“infirm, and to those who, for any other 
‘‘ reason, are specially likely to be imposed 
“ upon by the exertion of undue influence 
‘over them. The undue influence is pre- 
“sumed to have becn exerted unless the 
“ contrary be shewn, It is, therefore, in all 
“dealings with those persons who are so 
“ situated, always incumbent on the person 
“ who is interested in upholding the transac- 
‘tion to show that its terms are fair and 
‘equitable. The most usual mode of dis- 
“ charging this onus is to show that the lady 
“had good independent advice in the mat- 
‘ter, and acted therein altogether at arms- 
‘“ length from the contracting party.” The 
Court quoted various English authorities in 
support of the position which it thus took 
up. Jt then went on to add, “ further, for 
‘* the like reason, the same burthen of proof 
“ lies on any one who standing before the 
‘Court in reliance upon a contract made 
“ with any one, whether purdah-nusheen or 
“ other, towards whom.be is in any fiduciary 
“ position relating to the subject of contradt.” 


Here, in the case before us, the defendants, 


re TE TE e A 


to the purchase of the mehals which are the 
subject of suit with a purdah-nusheen, and 
they also at the same time stood in the posi- 
tion. of accounting parties to the person: 
whom that lady represented, relative to the 
rents and profits derived by them from the 
same mehals, They are, therefore, for a 
double reason under the obligation to show 
that their respective purchase transactions 
were fair and equitable. It seems to us that 
this, under the circumstances which attend 
the present action, involves the making out 
that the zur-i-peshgeedar purchasers gave 
reasonably sufficient consideration far the 
mehalg which they respectively bought, and 
which sre now sought to be recovered. 
Only part of the consideration-money passed 
into the hands of the guardian ; the remain- 
der came back to the purchasers themselves 
to cover the debt said to have been due to 
themin respect of the zur-i-peshgee loans. 
The defendants, therefore, in order to enable 
the Court to get at what was the actual 
amount of the purchase-money, must make 
out what was properly due under this head 
at the time of the sale, and this can only be 
done by production of proof. of the zur-i- 
peshgeedar’s accounts for the time of their 
usufructuary possession ; for if the rents and 
profits then received more than covered the 
amount of interest payable, the balance 
would be applicable to reduction of the 
capital debt. No attempt has been made by 
the defeudants to render an account of any 
sort; and therefore they have not discharged 
the burden which lies upon them to estab- 
lish the honest dealing of the purchasers in 
the sales, which the plaiutiffs impeach. 
They cannot rightly complain of the hard- 
ship of this burden, for all purchasers of 
property belonging to a minor, or from a 
person under disability, and in particular. 
persons in fiduciary situations purchasing 
the property of those whose trustees they 
are, must know at the time of purchase that 
they will be obliged by law to defend their 
acts whenever the purchases may be after- 
wards questioned by those entitled to do 80 ; 
it is, therefore, their own fault if they do 
not take care to preserve the requisite evi- 
dence for the purpose. 


In the absence of the evidence which we 
have just referred. to, as necessary to the 
defendant’s case, inasmuch as the burden 
of proof on this point is upon them, we 
might decree the plaintifi’s suit at once. 
But we think that the ends of justice wll 
be better served by remanding the case to 


or their predecessors in the title, dealtinregard ! the Lower Appellate Court: to try whether 


~ 
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the purchases of the three mehals, which 
are sought to be set aside by the plaintiff, 
or any of them, were fair and equitable, 
and in particular to take xccounts of the 
receipts and profits of the respective zur-i- 
peshgeedars from the sgaid mehals during 
the time they had possession of them under 
the zur-i-peshgee lease. ‘If the amount of 
these receipts and profits in reference to 
each zur-i-peshgee lease should prove to 
have exceeded the total amount of interest 
due thereunder, then the excess should be 
applied to the reduction of the capital debt, 
and therefore to n like extent the consider- 
ation-money paid should be taken to be 
diminished. 


The case is remanded accordingly. 


“The 20th February 1868. 


Present: 
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Kemp, J.—Tum objections taken in this 
special appeal are— 





Is¢.—That the plaintiffs ought not to have 


common, and their tenancy not being joint, 


2nd.—That the Principal Sudder Ameen 
has given no opinion on the evidence in 
assessing the damages,” 


We think that this suit ought not to have 
been admitted in its present shape ; but ns it 
went to trial and came up in special appeal 
before this Court without this objection 
being pressed, it is now too late to urge 
this plea. Under Section 350 of Act VIII 


mete a p A A atia 
7 


decision of the Lower Court owing to this 
defect in the procedure, as it does not affect 
the merits of the case. 


But we think that the decision of the 
Principal Sudder Ameen in its present 
form cannot stand. He has given, in the 
suit of a number of ryots whe admittedly 


‘| have separate iuterests, n joint decree for 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Plaintiffs with separate interests 
Joint decree for damages. 


Case No. 2832 of 1866. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 31st 
July 1866, modifying a decision pass- 
ed by the Principal Sudder Ameen of 
that District, dated the 15ta August 
1865. 


Trilokenath Jha and others (Defendants) 
Appellants, 


VErSHS 


Hur Dutt Khurhuree and others (Plaintiffs) 
Respondents, 


Baboo Debendro Narain Bose for 
Appellants. 


Baboo Kishen Sueca Mookerjee for 
Respondents. 
Where plaintiffs with separate interests sue for aud 


obtain damages, the decree should not be a joint decree 
for a lump-sum, but should apportion the damages. 


id 


a lump-sum of damages. It may be that 
one of the plaintiffs will take out execution 
and recover the whole sum; it may also 
happen that one of the co-pluintiffy may 
die without leaving heirs, and his quota of 
the damages may be recovered by a party. 
who is not eutitled to is. 


1859, it would be wrong to reverse the 


The case must go back to the Lower 
Appellate Court to apportion the damages 
amongst the plaintiffs. This being done 
the execution of the decree passed by the 
Court will be easy, and there will be no 
further litigation as between the co- 
plaintiffs. i 


$ 
a 





The 20th February 1868. 
| 


Present: 


The Hon'ble, F. B. Kemp avd E Jackson, 
Judges, 


Levy of cess—D eclaratory decree, 


Caso No. 856 of 1867, 


oe anil de ett 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 28rd January 1867, 
affirming a decision passed by the Moonsiff 


+ 


brought one action, their interests not being. 
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of that District, 
1866. 


tween the parties, and in this case there hag 


dated the 28rd July 
admittedly been no contract. 


Bhugeeruth Shikdar (Plaintiff) 
Appellant, 


The decision of the Lower Appellate 
Court is reversed, and this appeal decreed 
with costs and interest payable by special 
respondent. 


versus 


Ram Narain Mundur (Defendant) The 20th February 1868. 
Respondent. 


t: 
Mr. R. E. Twidale for Appellant. Presen 


The Hon'ble W. S. Seton-Karr and 


» Mitter for 
Baboo Romesh Chunder Mitter for W. Markby, Judges. 


Respondent. | 


Res adjudicata—Section 2 Act VIII. 
1859. 


A Government lessee is not entitled to sue for a de- 
claration of his right to levy a cega upon ajotedar who 
grazes his cattle on his own jote, within the precincts ! 
of the lessee’s mehal, there being no contract between 
them whereby defendant is bound to pay such a cess, 


Case No. 1999 of 1867. 


' Special Appeal from a decision passed by 
Kemp, J—Tux judgments of both the! the Officiating Judge of Moorshedabad, 
. Lower Courts are quite unintelligible, From dated the 27th May 1867, affirming a 

the pleaders on both sides, we have gathered | ag cee 
decision passed by the Principal Sudder 


the nature of the suit. . 
It appears that the plaintiff (special j Ameen of that District, daied the 30th 
January 1867. 


spondent) has taken a mehal in Pergunnah 
Colgong from the Government. This mehal 
is called the Bainsoandah. The plaintif | Nufur Chunder Paul Chowdhry (Plaintiff) 
under this lease claims to levy a tax, which 
he calls rent, on all parties grazing their | 
cattle within the precincts of his mehal. 


In the first instance, he sued the defend-. 


ant for rent. His suit was dismissed by the | “Duet les Monos Dabic and: dolker 
Revenue Authorities. | 
S ae fi . 

He now comes into the Civil Court for a | cDelendants) Hessondents 
declaration of his right to levy a rate in the 
shape of rent on the defendant, and has got 
a decree. 


The defendant urges that he has his own 
jote, and that he grazes his cattle on “that, 
jote. There is no contract between him and ' 
the plaintiff whereby the defendant is bound 

Certain property having been sold in execution of a 


to pay a cess for grazing his cattle. 
ı Money-decree against the representative of a mort- 
If the cattlo of the defendant trespass on ' gagee, a suit was instituted, and a decree obtained in 
the plaintiffs land, he has his remedy under | Setting aside the sale as being that of land in which 
2 * 2 1 ad = T E 
the Trespass Aa büt clearly PERET | mortga:ee had no interest. The holders of the ori 


Appellant, 


VETSUS 





' Baboos Sreenath Doss and Nürsingh 
Chunder Mitter for Appellant. 


Baboo Rajendur Nath Bose for 
Respondents, 


4 : : : * ginal money-decree then again brought a suit to obtain 
tled to bring this suit for a declaration of; adeclaration that the said property was liable to be 


his title to levy a cess on the defendant, ir. | 8°! in satiefaction of the said decree. 


respective of the consideration of any con- 





HELD, that the matter in issue having been heard 


tract and when the defendant bas a joje of and determined by a Court of competent jurisdiction, 


his own on which he grazes his cattle. 
The Court could not fix the rate of cess 


the suit was barred by Section 2 Act VIIT. 1859, 


Markby, J.-—In this case, if is unneces- 


which must be the subject of contract be- | sary to give any opinion on the point raised 


* 


+ 
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by the appellant, because the respondent 
has taken & cross-objection which disposes 
of the case. 


+ 


The respondent’s cross-objection is that 
the suit is barred under Section 2 of Act 
VIII of 1859, because the same point was 
raised and decided betweén the same parties 
in a previous suit. 


The origin of this litigation was as 
follows :-—~ 


The present plaintiffs brought a suit on 
a mortgage-bond, on the Ist of March 1861, 
against Jeebun Koomaree and Gyadeen, the 
representative of Shoboodra, the mortgagee 
under the bond, and, on the Ist of August 
1863, obtained a money-decree against those 
defendants. The’ plaintiff executed this 
decree in 1865 against certain properties, 
and caused them to be sold. 


Immediately ‘afterwards, the defendants 
in this suit brought a suit against the plaint- 
iffs in this suit to set aside that sale, and 
successfully established their right to have 
that sale set aside. 

The judgment said in effect :—Under 
this decree, it is impossible for you, Modoo 
Soodun, to sell this property, because it ig 
in form a decree against a certain person 
as representative of Shoboodra only, who 
had not any interest in the land sought to 
be taken in execution. True, the Court 
goes on to say, that possibly a better or 
more effectual decree might have been ob- 
tained on the mortgage bond, and that the 
bond-holder might take proceedings for 
that purpose in another suit; but that ob- 
servation in no way bears on the present 
discussion, What the plaintiffs now ask in 
this suit is to obtain a declaration that the 
` game property is liable to be sold in satis- 
faction of the same decree; that is to say, 
the person who was the defendant in the 
former suit sues to reverse that which was 
decided against him in that former suit. 
Under such circumstances, Section 2 clearly 
applies, the matter in issue having been 
heard and determined by a Court of com- 
petent jurisdiction in a former suit between 
the same partics, g 

The decree of fhe Court below must, 
therefore, be set aside, the plaintiff's suit 
nuet be dismissed with all costs, and this 
special appeal, likewise, be dismissed with 
costs aud interest. 


p 


The 24th February 1868. 
Present: 


The Hou’ble H. V. Bayley and J. B. Phear, 
Judges. 


Jurisdiction—Reviews of judgments 
specialiy appealed —- Pendency af 
special appeal no ground for delay 
—Sections 376 and 377 Act VIII. 
1859—Court’s right to correct its 
records—2Zxtra-judicial advice, 


Case No. 1068 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
Zist February 1867, reversing a deci- | 
sion passed by the Deputy Collector of 
that District, dated the 31st December 
1863. -` 


Mr. L. T. Lucas (Defendant) 
Appellant, 


VETSUS 


W. Stephen and others (Plaintiffs) 
Respondents. 


Baboos Onookool Chunder Mookerjee and 
Mohinee Mohun Roy tor Appellant, 


Mr. C. Gregory for Respondents, 


The mere fact that a special appeal has been admitted 
in the High Court against a decretal order of a Lower 
Appellate Court prevents any party to the suit, no 
matter whether or not he be the party who preferred the 
special appeal, from having the right, under Section 876 
Act VIII. 1859, of applying to the Lower Appellate 
Court for a review of the judgment upon which its 
decree was passed, 


Where an application for review is not made within 
the 90 days provided by Act VIII of 1859, the pendency 
of a special appeal is not “a just and reasonable cause” 
for the loss of time, such as the Court to which the ap- 
plication is made is bound to arrive at under Section 
377 before it can entertain the application af all. 


Every Court has a right to corr ct its formal records 
in such a way, if needed, as will make them repre- 
sent truly the decision which was intended to be judi- 
cially expressed. 


A Judge should not recommend future litigation, or 
advise particular modes thereof, 

Phear, J.—Tue history of this case, by no 
means exceptional in its character, very 
well shows what a small amount of finality 
is possessed by the decree of a Civil Court in 
this country. The plaintiff, a zemindar, in- 
stituted the suit, so far back as the 22nd 
Jaly 1862, to obtain an enhancement of the 
rent of an ousut talook held of him by the 
defendant. 


The decision of the Deputy Collector, the 
Court of first instance was given on the 
3ist December 1863, It was appealed 
against to the Judge. The Judge on the 3rd 
June 1864 remauded the case to the Deputy 
Collector with the direction that he should 
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take evidence as to the prevailing rate of 
rent, and come to a decision as to what was 
a fair aud proper rate. 

Against this order of remand the plaint- 
iff appealed specially to this Court; and a 
Division Bench, on the 9th December 1864, 
holding that the Judge’s order was improper, 
sent the case back to the Judge with these 
words :—The Judge Will retain it on his own 
‘* file, and proceed to fix a fair and proper 
“rate, referring an issue for a finding to the 
“ Lower Court, or teking further evidence 
“and deciding the point without such evi- 
“ dence.”’ 


{t 


» -On this remand, difficult of interpretation 
as it no doubt was, the Judge again enter- 
tained the case, and passed his decision on 
the 17th November 1865. Upon’ this the 
defendants brought the case for a second 
time to this Court by special appeal. The 
Division Bench before which this appeal 
came to be heard dismissed it on the 27th 
June 1866; and one of the learned Judges 
who constituted the Bench, in delivering his 
judgement, said, with reference to one of the 
grounds of special appeal then before the 
Court :—*“ This, I think, is no ground for 
“ special appeal. It may be a ground—a 
‘proper ground—for application to the 
“ Judge to review his judgment and to correct 
“the inadvertence, if any. I see no reason 
“ why the appellant should not be permitted 
“to apply to the Judge now to make the 
‘requisite correction.” 


The defendants, acting upon this sugges- 
tion, applied to the J udge for a review of his 
judgment upon several gronnds, including 
that which had been presented to this Court 
as a ground of special appeal; and the 
Judge, after hearing argument, made the fol- 
lowing order :— 

“This is an application for review of 


` © judgment on the ground that uncultivated 


“ lands have been assessed by the decree. 
“ It seems that this is the case, though 
“apparently a mistake. The Ameen de- 
“ducted certain lands as uncultivated ; yet 
“ itis now shewn that those lands have 
“ been included in the assessment. The 
“ appeal will therefore be re-heard.”’ 

A hearing on the admitted review took 
place accordingly, and the Judge gave his 
decision on the 21st February 1867 in 
these words :—‘ There has been error, I 
“ find, in the calculation. The notice and 
“ the plaint mentioned the cultivated lands 
“only as those he wished to be assessed. 
‘t 8dr, Bka. 18gs. le. 2kr. are now shown 


“to be waste, and to have been so for a 
“long time, This amount must, therefore, 
“ be deducted from the total lands to be 
‘‘ assessed as shewn in the last judgment. 
‘ I may remark that this does not give the 
“ defendant any right to keep these lands 
“ always waste. The plaintiff may, E pre- 
“ sume, serve him ‘with another notice con- 
cerning those lands; and if he does not 
choose to bring them into cultivation and 
“ to cultivate them, he should be required 
“to give them up toa more diligent culti- 
“vator. Ialso find I omitted to meution 
“that the rate I fixed, viz, Rs. 29-6-0 
“< (erroneously written for 19-6-0)’ was 
“ calculated in sicca rupees, as that is the 
“rate whichis shewn to have been paid 
“ for other lands. With these corrections’ 
“the former judgment will stand. The 
“appeal is again decreed in these terms 
“« with costs in proportion. ” 

The defendants now appeal, specially, 
against this decision, and thus this suit for 
the enhancement of rent, at the expiration 
of just five and a half (54) yeurs from the 
date of its institution, comes a third time 
before this Couré. 


The grounds of special appeal are’ three 
in number, The férs¢ complains that the 
observations which the Lower Court has 
recorded in respect of the waste lands are 
extra-judicial, uncalled for, and erroneous. 
The second and third in effect object that 
the Judge did not, at the re-hearing in re- 
view, properly try the case on its merits, 


On the other hand, the plaintiffs (special 
respondents) raise the preliminary objection 
that the Judge had no power to grant a 
review, and consequently that all the pro- 
ceedings in review were without jurisdic- 
tion. They also urge that even supposing 
proceedings in review could be legally taken 
under the circumstances of the case, still the 
Judge improperly exercised his discretion 
in admitting the review, because the appli- 
cation was made after the expiration of 90 
days from the time when judgment was 
delivered, and no sufficient cause was shewn 
for the delay. 


The force of the special respondent’s 
first objection depends upon the degree of 
limitation which ought to be given to the 
words, “a decree from which no special 
s appeal shall have been admitted,” as they 
stand in Section 376 of Act VIII of 1859; 
for it is admitted that the Civil Courts of 
this country possess no power of granting 
a new trial, re-hearing, or review of any case 


1868. | Civil 
oce decided by them, except such as is 
giyen them by this Section, The portion 
of tbe Section which is applicable to a case 
such as the present, brought, as it was, into 
the Judge’s Court by way of appeal, runs thus 
when read by itself :—“ Any person consider- 
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whether of law or fact, which has not pre- 
viously been matter of adjudication in an 
appeal Court. This would bé so probably, 
if the words, “ from which no special appeal 
“shall have: been admitted,” were qualified 
by the addition of “upon grounds iden- 


“ing himself aggrieved by a decree of aj “ tical with those upon which a review is 
“District Court, in appeal from which no |“ sought.” But in the ubsence of any quali- 
‘special appeal shall have been admitted | fication like this, I think the mere fact that 
“by the Sudder Court,” (viz., High Court,) ja special appeal has been preferred aud ad- 
“and who, by the discovery of new matter | mitted in the High Court against a decretal 
“or evidence which was not within his | order of a Lower Appellate Court prevents 
“knowledge, or could not be adduced by | any party to the suit, no matter whether or 
“him atthe time when such decree was not he be the party who preferred the special 
‘‘ passed, or from any other good and suf} appeal, from having the right, under Section . 
“ ficient reason, may be desirous of obtaining | 376, of applyivg to the Lower Appellate 
“a review of thejudgment passed against! Court for a review of the judgment upon 
“him, may apply for a review of judgment! which its decree was passed. ‘This construc- 
“by the Court which passed the decree.” | tion, no doubt, draws an apparently arbitrary - 
Unless, therefore, the applicant for review | line of division between cases which are 
before the Judge fell within the scope of , otherwise seemingly in all respects alike 
these words, the Judge had no jurisdiction | entitled to the equity of the Section. For 
to entertain his application. Then comes | instance, there appears to be no assignable 
the question, was the decree by which the | reason why, if reviews on the ground of the 
applicant considered himself aggrieved ' discovery of new evidence should be allow- 
when he applied to the Court, which passed ; €d at all, they should not be allowed after 
it, for a review of judgment,—was that ' aè special appeal on a point of law has been 
decree one from which no special appeal had ' bad, as well as before. The hardship of pre- 
then been admitted by the High Court ? If; cluding all opportunity of a review, as wéll as 
the word “decree,” as here used, isequivalent , the equity and justice to be effected by it, is 





to “decretal order,” the answer must, E appre- | 


bend, be in the negative, for the applicant 


had, previously to applying for review, him- 


ee m e 


self preferred a special appeal against the: 


order of the Judge which hurt bim; in other 


words, against the whole decretal order, for . 


it was indivisible, and that special appeal had 
not only been admitted, but had been heard 
and disposed of. Indeed, I do not see how any 
other meaning than “ decretal order ” can be 


capable of being appealed against. The only 
alteration is, that decree may mean the 


as great in the one case as in the other; but 
it seems to me that, however harsh the re- 
sult may be, the words which the Legislature 
has used will naturally bear only the con- 
struction which I have mentioned. 

This conclusion is, I think, much counte- 
nanced by the ostentatious reticence of the 
Madras High Court in the case of ex parte 
Bashzagarube Wazuder, 1 Stokes, page 254, 


and is directly supported by a Full Bench of 
attributed to a decree which is spoken of as ' 


judgment, written or oral, which is delivered : 


to justify the decretal order of the Court ; 
but in this sense it cannot be said to be the 


subject of appeal ; it may be impeached and ‘ 


shewn to be erroneous, and in this way an 


appeal against the decretal order may be ‘ 


maintained. But it seems to mea that it 
would be inaccurate in such a case to say 
that the appeal was an appeal against the 


judgment as distinguished from the decretal 
order. 


It is said on behalf of the special ap- 
pellants that the effect of Section 376 is to 
give a party to a suit aright of application 
for review of judgment upon any ground, 


+ 


the late Agra Sudder Court in Mussamut 
Khoorshed Begum versus Syed Hadee Ali and 
another, —S. D. A. (N. W. P.), 1865, p. 40. 
This latter case is singularly parallel with 
that which is now before us, It had twice 
come up to the Sudder Court on appeal, and 
both appeals had been dismissed. But on 
the occasion of the last of the two appeals, 
the Judges who dismissed it said: We aro, 
‘however, of opinion that the decision of the 
“ Principal Sudder Ameen is open to very 
‘grave objections, which, we think, might 
fairly be urged in an application to the 
“ Court of first instance for a review of judg- 
‘ment, We further hold that as this Court 
“haserefused to go into the merits ou appeal, 
“a review is not barred, on the ground of an 
“appeal having been unsuccessfully pre- 
“ ferred, by the wording of Section 376 of the 


A 
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“ Civil Procedure Code.’ According to this 
suggestion, a review was applied for and ob- 
tained; but op appeal from the judgment on 
review, it was objected that the review was 
without the authority of Section 876, and 
the full Court of four Judges held that the 
objection was valid. The Court said :—“ The 
“ terms of that Section only authorise a re- 
“ view of decree of a Court of original juris- 
“ diction from which no appeal shall have 
“ been preferred to a superior Court, or of 
“a decree of a Zillah Court from which no 
“ special appeal shall have been admitted by 
“í the Sudder Court; and as no exception or 
“ distinction is made in regard to cases in 
“which the appeals may have been disposed 
“of otherwise than on the merits, it is infer- 
ét rible that in all cases whatever in which a 
“yegular appeal has been preferred or a spe- 
‘t cial appeal shall have been admitted, a re- 
‘‘view of judgment cannot be granted by 
“the Court of first instance, or the Court of 
“ Regular Appeal, respectively.” The spirit 
of this decision, if not the letter, entirely 
governs the present case, 


For the foregoing reasons, I think that 
the hearing, in review, upon which the decree 
now specially appealed from was given, was 
had without jurisdiction, and that conse- 
quently the decree itself is void. 


But even had jurisdiction existed in 
the Lower Appellate Court to entertain 
the application for review, J should 
have considered the admission of it to 
be an improper exercise of judicial dis- 
cretion. The application was not made 
within the 90 days, and absolutely no 
reason was given for the delay. In fact, 
none could have been suggested under the 
circumstances of the case other than that 
meanwhile the special appeal had been pend- 
ing. But this in my opinion would not be 
“na just and reasonable cause” for the loss 
of time, such as the Court to which the 
application is made is bound to arrive at, 
under the provisions of Scction 377 of Act 
VIII of 1859, before it can entertain the ap- 
plication at all. To allow such a cause to be 
just and reasonable, would, in truth, con- 
travene the very object for which the 
opportunity of obtaining a correction of a 
judgment by review is giveu, and would 
exhibit a grave deviation from those prin- 
ciples of guidance which, the Privy Council 
declared in Maharaja Moheshur Sing versus 
Bengal Government® (7 Moore’s -Pndian 
appeuls, p., 283), should govern every Court 
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in the matter of granting a review of its 
judgments. I‘would, therefore; on this 
ground alone, reverse the decision of the 
Lower Appellate Court and reject the appli- 
eation for review. 


Consequently, whether or not if was 
within the jurisdiction of the Lower Appel- 
late Court to entertain the application for 
review, in my opinion the judgment of the 
Lower Appellate Court, which is now spe- 
cially appealed against, falls to the ground, 
and the decree of the 17th December 1865, 
which was modified by it, ought to bg 
affirmed. 


This decision does not in any way touch 
the right, which I presume to be incident to 
every Court, to correct its formal records in 
such a way, if needed, as will make them re- 
represent truly the decision which was in- 
tended to be judicially expressed when the 
decision was delivered. In this way blun- 
ders of the pen may beset right; andif any 
such exist in the decree of the Lower Ap- 
pellate Court, passed on the 17th December 
1865, it is not yet too late for that Court to 
repair them, 


In the view which I have taken of the 
case, I have been led to think thatit onglrt 
to be disposed of as I have indicated, quite 
independently of the merits of the defend- 
aut’s grounds of special appeal. But at the 
same time] think the matter of his first 
ground should not be passed by entirely 
without observation. It does not appear to 
me to afford reason of itself alone for in- 
terfering with the judgment of the Lower 
Appellate Court, bad that judgment been 
otherwise sustainable, still those remarks of 
the Judge, to which it refers, were so en- 
tirely outside the issue which he was deter- 
mining, and were so uvjadicial in their 
character, that I feel bound to say that it is 
unfortunate they should have been made. 
Words like these might have been appropri- 
ate enough had the Judge been the legal ad- 
viser of the plaintiff, responsible to him for 
any mistake of opinion ;but amounting, as 
they did, to recommendation of future liti- 
gation with regard to a disputed right, they 
seem to me to have been exceedingly unbe- 
coming in the mouth of the presiding Judge 
of the Appellate Court, to which the. suit, if 
instituted according to the advice given, 
would eventually come. No doubt, it may 
sometimes happen that where a plaintiff has 
mistaken his remedy, a Judge may, without 
mischief, while deciding adversely to “bim, 
also point out to him his right course, but 


1868.] Civil 


I believe that it will rarély or never be found 
consistent with strict impaftiality that the 
Court should take the opportunity of deliver- 


ing’ a judgment in favor of the plaintiff to |: 


tell him bow he may win a future tanse in 
the same Court. I think there should be no 
order relative to costs. 


Bayley, J—I concur in the view that 
Section 376 Act VIII of 1859 will not 
allow a review by the Lowér Appellate 
Court in cases decided in appeal here. 


I also think no good and sufficient cause 
is sliown in this case for an application for 
areview not having been made within 90 
days. I will only add that it has always 
been our instruction to subordinate Courts 
not to advise modes of litigation, although 
they might, in showing judicially that a party 
liad mistaken his remedy, state also that such 
party might, if so advised, sèsk for redress 
under other provisions of the law than those 
first and erroneously looked to. 





The 24th February 1868. 
Present: . 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


intervention under Section 77 Act £. 
1899— Bona fides, 


Case No. 1092 of 1867 under Act X of 
1859, 


» 


Special Appeal froma decision passed by 
the Judge of Backergunge, dated the 
lith March 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 5th September 1866. 


Woomesh Chunder Dutt (Objector) 
Appellant, 


VETSUS 


Bhugoban Chunder Roy (Plaintiff) 
Respondent, 


Baboos Romesh Chunder Mitter and 
Nilmonee Sein for Appellant. — 


Baboo Woomesh Chunder Banerjee 
for Respondent, 
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An intervenor, under Section 77 Act X. 1859, must 
not only shew that he received rent, but that his re- 
ceipt was bond fide, 


Phear, J.—Turs case must go back to 
the Lower Appellate Court. The suit was 
brought torecover arrears of rent, and the 


present special appellant intervened under the, 


provisions of Section 77 of Act X of 1859. 
It thereupon became theduty of the Court to 
determine, as between the plaintiff and the 
intervenor, whether or not the latter had 
‘factually and in good faith received and 
enjoyed” the rent in question “ before and 
up to the commencement of the suit.” 


. The Court of first instance appears to have 
tried this issue properly, although its judg- 
ment is very meagre and unsatisfactory. It 
decided adversely to the intervenor. 


On appeal, the Lower Appellate Court 
said :—I think the Lower Court’s order must 
‘t be affirmed, though not quiteon the same 
“ground, It was not necessary that the ju- 
“tervenor should shew that his receipt of rent 
‘was abond fide one: as long as he showed 
“the receipt at all, that would be sufficient, 
“but I do not think he has proved if in this 
These words exhibit an entire mis- 
conception of theissue which lay between 
the plaintiff and the intervenor, for the 
Legislature has expressly (and on grounds 
which are obvious) made bona fides a mate- 
rialelement in the right of the intervenor 
to appear in the suit. However, if the 
Judge is correct in his finding that the 
intervenor never received rent from the 
defendant at all, the misapprehension of law 
which he has displayed has worked no mis- 
chief in this case. But the Judge has mado 
no reference to the evidence bearing on this 
point, although the record discloses that of 
more than one witness. The special appel- 
lant is entitled to have the opinion of the 
Judge expressed upon this evidence. 


We remand the case, in order that the 
Judge may consider fully the evidence, frst, 
so far as it ¢oncerns the actual receipt of 
rent by the intervenor ; and, secondly, should 
this consideration lead him to alter the con- 
clusion which he has as yet come to, then 
with reference to its effect upon the ques- 
tion of the intervenor’s bone fides in receiv- 
ing the rent. And in referente to this 
last question, should it arise, it is as well 
to okserve that the matter of the alleged 
farming lease from the plaintiff to the inter- 
venor may be most legitimately inquired 
into. 
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The 24th February 1868. 
Present: 


The Hou’ble H. V. Bayley and J. B. Phear, 
Judges. 


-Jurisdiction—Suit for rent — Action 
for declaration of title. 
Case No. 1134 of 1867. : 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 27th February 1867, reversing 
a decision pussed by the Moonsiff of that 

° District, dated the 14th August 1866. 


Dhonaye Mundul (Defendant) Appellant, 
VErSUS 


Arif Mundu} and others (Plaintiffs) 
Respondents, 


Baboo Umbika Churn Banerjee 
for Appellant, 


Baboo Anund Chunder Ghossal 
for Respondents. 


A, suing B for arrears of rent on the allegation that 
Bheld an outbundee jote from him in certain lands 
of plaintiff's jote jumma, obtainel a decree for rent for 
one year, tho period for which he sued. B then bronght 
an action in the Civil Court for a declaration of his right 
to the jote jamma in question, alleging that he held 
the land direct from the zemindar, an i was not A’s ryot; 
A pleading that the C-vil Court hal no jurisdiction 
after the Revenue Court had declared B to be his 
ryot. i 

Hern, that the Revenue Court’s decree was not con- 
elusive as to the question of title, f e., as to whose 
right it was to have the particular jote jumma as his 


property. 


Bayley, J.—In this case it appears that the 
. party now defendant formerly sued the 
now plaintiff for rent in the Revenue Courts 
on the allegation that plaintiff held an out- 
bundee jote from defendant in certain „lands 
of defendant’s jote jumma. The defendant 
got a decree for rent for the period for which 
he sued. s 

Plaintif now sues for a declaration of his 
right to the jote jumma in question, which 
defendant had alleged to be his. 

The defendant pleaded that the Civil 
Court naa jurisdiction after the Revenue 
Court bad declared plaintiff to be defendant’s 
ryot by giving a decree for arrears of rent, 
And on the merits, the plaintiff alleged that 
he held the land direct from the zemindar, and 
was not defendant’s ryot. 
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The first and the Lower Appellate Court 
both held that they had jurisdiction, as 
the Revenue Court had only adjudicated a 
question of arrears of rent for one year, and 
not the general question of title, z. e., whose 
was the jote jumma right. 


The first Court, on the merits, held that 
plaintiff had not sufficiently proved the jote 
jumma right he set up; while, on the other, 
defendant had shewn that it was his. 


The Lower Appellate Court differed on the 
merits from the first Court, and held that 
plaintiff had established his right, and gave 
him a decree accordingly. 


Defendant appeals specially, and urges,— 


First-~That there is no jurisdiction in 
the Civil Court to try the case and to hold 
that plaintiff is not defendant’s ryot when 
the Revenue Courts have already held the con- 
irary. 7 , 

Secondly.—That the burden of proof has 
been wrongly put on defendant (special ap- 
pellant). 


We do not think either of these objections 
good, 


The suit in the Revenue Courts was not 
conclusive on a question of title, ¿ e., as to 
whose right it was to have the particular 
jote jumma as his property : and there was a 
conflict of the title under which plaintiff and 
defendant respectively claimed. Moreover, 
the substantial part of the decree in the 
Revenue Court was that plaintiff was liable 
to defendant for rent for the period claimed 
in that suit. 


.On the second point, we are clearly of 
opinion that there is no error in law in the 
Lower Appellate Court as to the burden of 
proof. The Lower Appellate Court states 
that the onus lies generally on the plaintiff ; 
still in this case, plaintiff is considerably 
relieved of the onus of adducing further 
proof, because defendant admitted plaintiff's 
possession by his written statement, but 
raised the special plea that such possession 
of plaintiff was that of an outbundee ryot of 
his (defendant’s). 


In fact, however, we think that the Lower 
Appellate Court went fully into the evidence 
adduced by both parties, and, on weighing it, 
came to afinding of fact that plaintiff had 
quite established his right. 


In this view, then, seeing no reason to 
interfere in special appeal as on any error 
of law shewn us in this case, we dismiss this 
special appeal with costs. 


sF 


made was null and void. 
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“The 24th February 1868. 
. Present: 


The Hon’ble G. Loch and ©. Hobhouse, 
Judges. 


Attachment under Section 236 Code : 
of Civil Procedure * Alienation of 
attached property — Section 240 
Code of Civil Procedure. 


Case No:.228 of 1867. 


Regular Appeal from a decision passed by 
.the Principal Sudder Ameen of Tirhoot, 
dated the 28th July 1867. 


Monobur Lall and others (Defendants) 
Appellants, . 


VETSUS 


Juggomohun Lall (Plaintiff) 
Respondent. 


Messrs. R, E. Twidale and C, Gregory 
for Appellants. 


Baboos Kalee Mohun Dass and Unnoda 
Pershad Banerjee for Respondent. 


Tf during the penceney of a suit (which is eventually 
decreed in favor of the plaintiffs), a third party, in exe- 
cution ofa former decree against one of the plaintiffs, 
attaches the latter's share of the claim under Section 
236 Code of Civil Procedure, any alienation of his 
share by that plaintiff, while such attachment is in 
force, ig null and void under Section 240, 


Hobhouse, J.—Tae facts are these :— 
Ou the 4th June 1868, the plaintiff (respond- 
ent) gota decree against one Sheo Suloy 
Patty for a sum now represented by rupees 
5,615, or thereabouts. On the 6th Septem- 
ber 1866, this Sheo Suhoy and two other per- 
sons, the defendants (appellants), got a decree 
against the Courtof Wards for a sum of rupees 
50,000, appellants being in the decree declar- 
ed to be the sole judgment-creditors. The 
amount of this decree is still in deposit. 


‘These facts being so, respondent sued in 
the Lower Court to recover the amount of his 
decree of the 4th of June 1863, out of the 
rupees 50,000 in deposit, on the grounds, first, 
that the decree of the Gth September 1866 
was collusive ; and, secondly, that the aliena- 
tion of Sheo Suboy’s half share in the 
decree was made at a time when, under 
Sections 236 and 240 of the Code of Civil 
Procedure, Sheo Suhoy was prohibited from 
sugh alienation, and so that the alienation 
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We find that there is no evidence of col- 
lusien; but, on the second ground taken, we 
think that the Court below has rightly de- 
creed respondent’s suit. : 


In the case decided on the 6th September 
1866, Sheo Suhoy and the two appellants 
sued the Court of Wards to recover a sum of 
some 10 lakhs of rupees, appellants coming 
in as the purchasers ef half of the amount 
claimed. 


But when the case came to be determined, 
Sheo Suhoy’s claim was reduced to rupees 
50,000, and it followed that appellants’ half 
of that claim was reduced to rupees 25,000, 


By a compromise, however, between Sheo, 
Suhoy and appellants, the latter were, on the 
4th September 1866, made the sole judgment- 
creditors by transfer to them of the whole 
sum, viz., 50,000, which was decreed to Sheo 
Suhoy in satisfaction of his claim. 


Intermediately, however, č. e., on the 5th 
June 1866, when Sheo Suhoy was still pro- 
prietor of half, and appellants of ouly the 
other half of the claim made on the Court of 
Wards, respondent stepped in and attached 
Sheo Suhoy’s half share, under Section 236 
of the Code of Civil Procedure, as a debt 
due from the Court of Wards to Sheo Suhoy, 
and the usual prohibitory order was issued 
and remained in force at least until the 
15th December 1866. 


It follows, therefore, that when, on the 6th 
September 1866, Sheo Suhoy privately 
alienated his half share of the 50,000 rupees 
in question to appellants, he did so at a time 
when, under the provisions of Section 240, 
such alienation was null and void, 


It is said, however, that the attachment 
was virtually withdrawn when respondent’s 
execution case was struck off on the 15th 
December 1866 ; but we think that whatever 
may be the effect ofa procedure to strike off 
upon an attachment generally, we need not 
now, consider any such effect, because in this 
particular case the alienation took place De- 
fore the procedure to strike off, and at a 
time when the attachment was in full force. 


We are of opinion, then, that the private 
alienation to appellants of half of the 50,000 
at a time when this half was made a subsist- 
ing attachment was null and void, and that 
the Court below was right in allowing re- 
spondent to execute his decree against the 
half in question. 


This appeal is, therefore, dismissed with 
costs. 
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The 24th February 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


@“fokurruree pottah granted by Rajah 
of Tipperah— A.female’s member- 
ship not destroyed by marriage into 
another race. 


Case No. 153 of 1867. 


Regular Appeal from a decision passed by 
` the Principal Sudder Ameen of of Tip- 
perah, dated the 19th February 1867. 


Roop Moonjuree Kooerea (Defendant) 
Appellant, 


Versus 


Beer Chunder Joobraj (Plaintiff) 
s Respondent. 


- Baboos Kalee Mohun ‘Doss and Chunder 
Kallee Ghose for Appellant. 


Baboo Onookool Chunder Mookerjee 
for Respondent. 


A mokurruree pottah, granted by a Rajah of Tipperah 
to a member of his family, is, by recognized custom, 
resumable on the death of the grantor; and a female 
member does not cease to be a member by marrying 
into another race. 


Bayley, J—Plaintiff in this case sues 
- to resume and obtain possession of a certain 
tenure which defendant alleges is held on 
n mokurruree pottah given by the plaintifi’s 
predecessor and not liable to be resumed. | 


_ Plaintiff rests his case on the allegation 
that, by .the custom of the family (that of 
the Rajah of Tipperah), itis provided that 
any grant of this nature made to a mempber 
of the Rajah’s family is resumable on the 
death of the grantor, Plaintiff relies on a 
decision of the Sudder Adawlut, .Select Re- 
port, Volume VI, page 270, (Huree Maln’s 
case, 28th March 18387,) to prove the 
custom. 


Defendant’s case, on the other hand, is 
that the Sudder Dewanny Adawlut deci- 
sion, 28th March 1857, page 1375, distinctly 
rules that the custom restricting such grants 
to the life of the grantor is one which ex- 
ists only as regards those who are members 


that this defendant having married into 
another race (goftro), was no longer a mem- 
ber of the family of the Rajah of Tipperah ; 
and that consequently the pottah, which is 
otherwise admitted to be of thé character - 
of a valid mokurruree not resumable, is good 
as respects the’ defendant, who, by having 
ceased to be a member of the family, ceased 
to be affected by the custom on which plaint- 
iff based his claim, 


The Lower Court gave plaintiff a decree. 
Defendant appeals. 


After fully hearing the evidence and the 
arguments of Counsel on the case, I am of 
opinion that the case of Huree Mala, cited 
above, and that of the late Sudder Dewanny 
Adawlut of 1857, read together, rule that 
the power of resumption of such g mokar- 
ruree tenure as that now in suit exists only 
as against those who are members of the 
family. 


But at the same time, itis not shewn to 
us that, by any recognised rule of Hindoo 
law, such a lease as this, made after mar- 
riage, is one which by marriage ceases to be 
a gift to a member of the Tipperah Rajah’s 
family, 7, ¢., of that character to which 
the custom allowing resumption by a suc- 
cessor to the Raj would not apply. 


There is, further, no question that the 
substantial contention of defendant is not 
that there is no such custom, but that the 
custom only applies to members of the family, 
and that the grantee ceases by marriage to 
be a member of the family and the grant 
cousequently is not liable to resumption. 


In this view, I would affirm the decision 
of the Court below, and dismiss this appeal 
with costs. 


Phear, J—On the whole, I am of opinion 
that the defendant in her written statement 
has admitted that all grants of such a nature 
as that of the grant which is sought to 
be resumed, when made by the Rajah of 
Tipperah toa member of his family, are, 
by recognized custom, voidable by his suc- 
cessor: that, in fact, the grantee takes sub- 
ject to this condition. I also think that in 
the absence of any evidence to show that: 
“member of the family” in the wording of 
this admitted custom bears any meaning 
more restricted than that which this phrase: 
usually bears: a daughter of the Rajah, whe- 
ther married or not, comes within it. I, 
(therefore concur in the judgment of Mr. 


of the family of the Rajah of Tipperah; and | Justice Bayley. 
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° The 25th February 1868. their grand-uncle, against Brindabun 
i Chunder Mookerjee and others ; that the 
Present: defendant Brindabun, havigg obtained an 


7 , „| ex-parte decree under Act X for the rent of 
The Hon’ble Sir Barnes Peacock, Kt, Chief | other property, caused the right, title, and 


ae and the Hon'ble L. S. Jackson | interest of the plaintiffs in the sit now in 
an . G. Macpherson, Judges. question to be put up for sale, and bought- 


Jurisdiction — Substitution of an- (t28 same in the name of his nephew Judoo- 
other’s name for that of plaintiff— | puttee Chatterjee. 
balenat seta A Ma ae ga After the sale on the 38rd of April, the 
TEn nco under Sec, matter was brought to the notice of the 
SE and A Tic Vel Ose Sudder Ameen in the presence of all the 
arties, by the purchaser applying to have 
er rencne On eae his name A as plaintiff. The sale 
certificate not being produced, no order, 
was then made. But on the 23rd of the 
same month, in the presence of the plaint- 
iffs, the defendants, and Judooputiee, the 
purchaser, an order was passed by the Sud- 
der Ameen to the effect that, “the case 
having been called on, upou inspection of 
the record it appeared that the rights and 
interests of the plaintiff in the suit had been 
sold in execution of a decree, and that the 


Appeal under Section 15 of the Letters Pa- 
tent of the High Court, dated 28th Decem- 
ber 1865, against the judgment of the 
Hon'ble J. P. Norman and the How’ ble 
W. S. Seton-Karr, Judges of the High 
Court, passed on the 29th January 1867, 
on motion on the petition of Chunder Kant 
Bhuttacharjee. 


Judooputtee Chatterjee and others, 


Appellants, auction-purchaser, having put iua certif- 
l cate of his purchase, had applied to have 
\ versus his name substituted, whereas the rights 


of the plaintiff, whatever they may be, are 
Po ondeni: now seen to be in the auction-purchaser ; 
seat therefore the order is that he be put in 


Baboos Chunder Madhub Ghose and possession, and his name putin the regis- 
Mohinee Mohun Roy for Appellants. | ter 


Later in the course of the same day, a pro- 
Mr, R, E. Twidale for Respondents. ceeding was recorded by the Sudder Ameen, 


i ntitled “ Chunder Kant Bhuttacharjee and 
A Civil Court-is not competent to order the name ! sie C J 


of a purchaser of the rights of the plaintif in a suit | Obhers uamed, Sf O7 REET plaintiffs ; OY allegation 
to be substituted for that of the plaintiff, or, upon the of purchasing their right, Judooputtee,’’ in 
application of the party so substituted, to allow the} which, after reciting that Judooputtee had 


p ae is made without jurisdicti applied Tob posiponemeni T DUE CON 
u i jurisdiction, | |. ; ; 

and is not an order of that description in respect of which refused to allow, he ordered that for the 
the Legislature intended either to give or to deny the! present the suit should be dismissed, but 
right of appeal. But the order is one which the High | that the party should be at liberty to re-in- 
Court may set aside in the exercise of the superintend- | ~. } - ithin t leral ti . 
once vested in it by Section 15 of 24 and 25 Victoria, ' Stitute the sult within the legal time; 
C. 104, ' Judooputtee to pay half the costs of the 


| defendants. 


_Chunder Kent Bhuttacharjee and others, 


TEESE TETIY ReTLHORtttrttttfuhsriidfattielsntnkstniniseaataater aa 


rerenenee 


The following are the judgments of the 
Division Bench :— The plaintiffs were not in any way before 


Norman, J.—Mr. Twrpars, on the 26ih: the Court: when this secoud order was 
of July 1866, obtained a rule calling on; Passed. 
the defendants Brindabun Chander Mooker-|  Bapoog Chunder Madhub Ghose and Mohi- 
jee and others to show cause /inder alta) | nea Mohan Roy showed cause. They object- 
why the order uf the Principal Sudder ; ed, first, that this Court had no jurisdiction to 
Ameen of tbe 23rd April last should not be interfere, inssmuch as the plaintiffs had their 
sci aside, and why the plaintiffs should not remedy by appeal in the ordinary way ; and, 
be at liberty to proceed with the suit. secondly, that the application being more 

The applicants by their petition stated | than three months after the date of the order 
that the suit was one for the possession of| of the 23rd of April, being beyond the period 
certain land, which they claimed as ‘heirs of | allowed for an appeal to the Principal Sudder 
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Ameen, was not made within a reasonable 
time. I think that neither of these objec- 
tions ought to prevail. 


Mr. Twidale had argued that the right of 
the plaintiff in a suit is not liable to attach- 
ment and sale in execution. It certainly 
pears notto be moveable property, nor 
does it fall within any, of the definitions of 
property liable to attachment and sale under 
Section 205 of Act VIII of 1859. Mr, 
Twidale referred to a case reported amongst 
the Miscellaneous Appeals, W. R., 7th June 
1865. (See also a case, ib., 31st May 1865.) 
It is apparently not property either moveable 
pr immoveable within the meaning of the 
term as used in Section 86 of Act X of 1859, 
But I do not decide the case on that 
ground. 


The 73rd Section of Act VIII of 1859 
empowers the Court at any hearing of the suit 
to direct that any person who may claim any 
interest in the subject-matter of the suit, or 
who may be likely to be affected by the result, 
may be made plaintiff or defendant, as the 
case may be. 


And, no doubt, when the Sudder Ameen 
found that a sale of the plaintiffs’ rights had | 
taken place in the Collector’s Court, it may 
have been competent to him to permit the 
purchaser to appear as plaintiff to defend his 
supposed interest in the suit. But there is 
nothing in Act VII, or in any other law ; 
that I ever heard of, which empowers a 
Judge, at the instance ofa third party, to 
strike out the name of a plaintiff, or, in 
other words, to deprive a plaintiff of his 
right of being heard out in the suit, and, in 
fact, the plaintiffs name was never by any | 
formal order actually removed from the re- 
cord. He was not dismissed from the suit 
by the order which was passed in his pre- | 
sence on the 23rd of April. Whatever the | 
Sudder Ameen’s intention may have been, I 
think he cannot construe his order as one 
which he had no power 
mike, unless he has expressed such to be his 
intention. 


That being so, I think we must treat the | 


plaintiff as still being a plaintiff on the record 
at the date of the second order: and as that 


order was passed in the absenceof the plaintiff, | 


does not purport to be a decree against him, 
does not order him to pay costs, does not 
declare that he shall be dismissed from the 
suit, I think we can ouly treat it ase an 
order which does not affect him or bind 
him in ang way. The order that the suit 


whatever to | 25, Miscellaneous Rul- 





: 


should be dismissed must be construed ; 


as an order affecting only the parties ine 
whose presence and by whose consent it was 
made. 


The striking the case off the file was simply 
an act which the Sudder Ameen had no 
right to do until the plaintiff’s case was 
disposed of by a deoree for or against him. 

As there was no decree, there is nothing 
for which the plaintiff was bound to appeal. 
In my opinion, fhe case is, in point of law, as 
regards the plaintiff, still pending undis- 
posed of in the Court of the Sudder Ameen. 
And, therefore, by virtue of the powers, and 
in exercise of the duty cast upon the Court 
by the 15th Section of the 24 and 25 Vie., 
C.104,of superintending all Courts which are 
subject to our Appellate Jurisdiction, I think 
we should order the Sudder Ameen to take 
and try this case as one which we find to be 
still pending and undisposed of in his 
Court, and that the defendanis should pay 
the costs of this rule, 


Seton-Karr, J.—In all that my learned 
colleague has written as to the sale of the 
plaintiff’s rights, as to the supposed dis- 
missal of his suit, as to his still being 
properly _ before the Lower Court, and as 
to the propriety of his having his case tried, . 
I entirely concur. 


What I doubt about is the power of our 
Court to interfere under the Section of the 
Charter quoted. 


It is said that this power has been exer- 
cised by Divisional Benches on other occa- 
This may be the case, but the rena- 
‘sons for such action are not before us, and 
that fact alone is no answer to my doubts as 
to whether the Charter was intended to 
sanction such a proceeding as that now con- 
templated. 

My doubts are somewhat strengthened 
by the Full Bench decision ina case from 
Bhaugulpore, noted in 
the margin, in which it 
is ruled that our Court 
cannot do, by way of mo- 
tion, what it cannot do by way of appeal; and 
that there was nothing in the Charter which 
induced the Court to think thatié had 
power to give relief to the parties. 

The case is not exactly on all fours with 
the case before us, but the reasons for non- 
interference would seem equally to apply. 

It is thrown out that this Full Bench de- 
cision is open to question. That may or 
may not be so; but while it stands unee- 
scinded, I do not think we can get over it by 
expressing mere doubts as to its soundness. 


W. R., vol. 5, page 


ings- 
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. At any rate, the case before us is in| I have shewn that, by the first order, the 
principle so important that I think the mat- | original plaintiffs’ names onght not to have 
ter should be referred to a Full Bench, been withdrawn at all; and if they had re- 


I want a fall answer tomy doubts as to| Mined as co-plaintifls with Judooputtee. 
whether, under the Charter, and not under Judooputtee could not, as one of , several 
any local law, we can give the relief, and co-plaintiffs, have withdrawn the suit with- 

> > : $ + 
exercise the interference hecessary to what ) out the conseut of the atlicis, l Neith etme 
I must admit, would be in this instance an Order was one of that description in respect 
act of justice of which the Legislature intended to give 


gu appeal to the next superior Court ; nor 
was it one in respect of which they intended 
to declare that there should be no right of 
appeal. It is true that it was an order 
passed in the course of the suit prior to 
decree : and if it had been an order which 


Subsequent order by Seton-Korr, J—I 
fully intended to dissent from my brother | 
Norman’s judgment in this case, and refused | 
to be a party to making any order on the: 
Sudder Ameen. The order passed was, | 
therefore, that of Mr. Justice Norman alone, | the Court had power to make, it would have 


in which I did not join. been one in respect of which the Legislature 
The judgments of the Court on the pre- | have declared by Section 863 of Act VII 
sent appeal were delivered as follow :— of 1859 that no appeal should lie prior to 
Peacock, C. J., (Macpherson, J., concur- | decree. 
ring ).—In this case, Chunderkant Buttachar-| But the orders contemplated by Section 
jee and others sued Brindabun Chunder | 363 are orders which may be set right upon 
Mookerjee. Whilst the action was going on, | an appeal against the decree. The present 
the defendant, under an Act X decree which) order, as remarked by one of my learned 
he had obtained against the plaintiffs, brother in the course of the argument, was 
caused the rights aud interests of the |yot one whieh could be subsequently set 
plaintiffs to be sold, and the property was |right by appealing against the decree, inas- 





bought in the name of Judooputtee Chatter- | much as it was one which, if binding, would 
jee. prevent a decree from ever being made iu 
It was alleged that the purchase so made | the suit. It was an order which was made 
was made benamee for the defendant Brin- | without jurisdiction. 
dabun : but itis said that that fact has not 
been proved. Itappears to us that it makes 
no difference whether the purchase was be- 
nameeé or not. 


Afterwards an application was made by 
Judooputtee to have his name substituted in 
the suit for that of the plaintiff. Under 
Act VIII of 1859, the Judge might 
possibly have allowed Judooputtee to be 
added as a co-plaiatiff, in order that he might 
protect the rights which he had purchased 
under the execution ; but I am not aware 
of any Section in Act VIII under which 
the Court was authorized to substitute 
Judooputtee’s name for that of the original 
plaintiff. 


It was also suggested by one of my learn- 
ed brothers in the course of argument 
whether, if the Sudder Ameen had made an 
order that the suit should not be heard for 
20 years, such an order would be binding. 
It appears to me that such au order, as well 
as the order in question, would be one over 
which this Court, iu the exercise of the 
power of superintendence vested in it by 
Section 15 of the 24 and 25 Vic, ©. 104, 
would have a control. 


We think that the order of Mr. Justice 
Norman was correct, and that the order of 
the Sudder Ameen was properly sot aside. 
The order will, therefore, ba confirmed, with 
costs of this‘appecal, 


Subsequently, another application was 
made in the name of Judodoputtee, under 
Section 97 of Act VIII, that he might be 
permitted to withdraw the suit with liberty 
to bring a fresh suit; and upon that appli- 
cation an order was made that the suit 
` should be withdrawn. ‘has, by the effect 
of the two orders, Judooputtes got the control 
of fle suit, and having got the control of it, 
he withdrewit altogether. Neither of these 
orders was one contemplated by Act VIII. 


Jackson, J.—I am of the same opinion. 


It appears to me that the order of the 
Sudder Ameen was passed without jurisdic- 
tion, aud that the party aggrieved had no 
other remedy except by application to this 
Court under Section 15 of the 24 and 25 
Vics C. 104. 


The Sudder Ameen appears to have fallen 
into an obvious error. Onits being certified 
to him that a particular party had acquired, 


B 
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by purchase, the rights of the original plaint-| of this Court, dated the 31st January 


_iffs in the suit, he seems to have considered! 1867. in Regular A 276 
that the whale rights and status of those dy Me egies ppedt Avo J ed 
plaintiffs had been extinguished, and that! 1866, from the decision of the Judge of 


the purchaser should be substituted for them. | Dacca, dated the 21st May 1866. 
Section 78 Act VIII of 1859 gives the 
wee Civil Courts the fullest powers in respect | Mohini Mohun Doss (Plaintiff) Appellant 


of directing parties interested to be added ia 
as parties to a suit ; “but there is no provision, before tho Division Bench, Appellant, 


as already remarked by the Chief Justice, . 
for striking out from the suit either plaint- _  VETSUS 

` jffs or defendants. é 
The Sudder Ameen, in permitting the Juggobundoo Bose and others (Defendants) 


plaintiff to withdraw his suit, has passed an Respondents before the Division Bench, 


+ order which does not fall within the purview | Respondents. 
of Section 97 of Act VIII, inasmuch as | 
he has allowed one plaintiff, without the con- | Baboo Sreenath Doss for Appellant, 
currence of the other plaintiffs, to withdraw 
the suit iu which sll were before the Coart. Baboo Chunder Madhub Ghose for 
I observe that where an order was made Respondents, 


plainly consistent with the terms of Section 
A 4 D z a ae a r arte Under Regulation XI of 1825, a right of property in 
: a CRRI a. tlia Court dece ast at land gained by alluyion from a river (the bed of which 
ana ee with the discretion | is not the property of an individual) is acquired in two 
exercised in the particular case, but not that. modes :—first, where the land is gained by gradual ac- 
ae appeal could not lie : cession by the recess of the river, in which case it 
BE becomes the property of the person in possession of the 


Here the case is very different sen ord a estate to which the land is an increment ; and, secondly, 
has been made which is not consistent with ! when a chur or island is thrown up on a large navigable 
the terms of the law, and I therefore think river, and the channel between such chur or island is 
that it is not only competent to this ee ae a 
put a ea z uro: eg He ai pean ; an accession to the land or tenure most contiguous, 

‘ar! Bene ad to require that to be done | The ownership of the old site doos not give a title to 


which the law requires should be done. | re-formation. 


The following are the judgments of the 
Division Bench s- 








th February 1868. Glover, J.—T ue plaintiff in this case sued 
ANS Aat y to recover possession of 2,400 beegahs of land 
situate in the resumed island Chur Muddun 
Shunker, as an accretion to his purchased 


The Hon'ble Sir Barnes Peacock, Kt., Chief | Khas Mehal Kismut Kootubpoor. 


Justice, and the How’ble L. S. Jackson | It appears that plaintiff's father bought 

G. Macpherson, Judges. this estate from Government in 1862 ; before 

and A. G. Macp ; I , that time, a considerable part of the laud 

s now in suit had acereted, and had been 

Alluvion—Section &Regulation XI of! aimed by the defendants as belongiug to 
1825—Prior possession without! iheir Mehal Mozufferpoor. 


title, : The Deputy Collector, Baboo Ram Coom- 


‘ar Bose, who made a local inquiry in 
Appeal No. 14 of 1867. ' 1860, a few months after the chur made 


Appeal under Section 15 of the Letters ‘its appearance, recommended that the defend- 
PP her 1865 ast | auts should take the accretion, on the grounds 
Patent of the 28¢h Decembar A A _that they were in possession, and that the 


a judgment of the Hon'ble C. B. Trevor alluvion was a re-formation of Mouza 
and the Howble F, A. Glover, Judges | Mozuffurpoor on its original site, and that 


Present: 
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Government should not interfere as owners 
of Khas Mehal Kootubpoor, to which estate 
the new land had accreted. The Collector 
followed this recommendation, and released 
the land to the defendants on the 27th 
August 1860. l 


The Commissioner, hoavever, refused his 
‘sanction, holding that under Regulation XI 
of 1825 the land as an accretion belonged 
to the Government Khas Mehal of Kootub- 
poor, and directed an appeal to be made to 
the Judge as Special Commissioner ; the 
plaintiff, who had in the interim purchased 
from Government the zemindary right of 
Mehal Kootubpoor, taking the latter’s place 
in that appeal ag petitioner. 


The Special Commissioner rejected the 
application, on the ground that under the law 
Government only was entitled to sue for 
resumption, and the plaintiff consequently 
brought his suit in the Civil Court. 


The defendants replied that the disputed 
land was a re-formation on its original site, of 
chur land, which had been released to them 
by the Special Commissioner in 1844, as the 
re-formation of their Mehal Mozuffurpoor, 
and that the release by Government in 1860, 
being prior to the plaintifs purchase of 
Kontubpoor, could not be affected by it ; 
Government, the permanent holder of both 
estates, not being able to sell what it had 
already released to others. 


The Judge, in a very short and by no 
means lucid decision, held that the laud 
occupied the position of Mozuffurpoor, or 
released after the resumption proceedings, and 
that it came up originally from the river as,a 
small island which gradually joined on the 
plaintiff’s estate of Kootubpoor, after having 
been taken possession of by the defendants. 
He dismissed the plaintiff's suit accordingly. 


The plaintiff now appeals on the general 
issue that the Judge has misapplied the law 
of alluvion, and that, as the disputed land 
isan accretion to his estate, he is entitled, 
under Regulation XI of 1825, to take pos- 
session of it, the defendant’s occupancy 
notwithstanding. . 


It appears to me that this contention is 
sound, and is in accordance with several rul- 
ings of this Court, In the case of Khetter 
Monee Dassee, plaintiff, appellant, versus 
Rance Mon Mohini Dabee and others, 3 
Weekly Reporter, page 51, it is distinctly 
laig down that mere proof of identity of 


site (without proof of ownership) is not find no such proof on the record. 
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which the law gives to an adjacent owner ; 
and, again, in Mr. P. Kenny versus Bebee 
Sumeroonissa, 8 Weekly Reporter, page 68, 
that proof of re-formation on an old site will 
not suffice to establish a claim under Regu- 
lation XI of 1825. When land has been 
completely diluviated, all claim 
site is gone, and all re-formations are go- 
verned by Clauses I°and 3, Section 4 of 
that Regulation. There are several other 
rulings to tho same effect, and I understand 
this principle to be the settled law on the 
subject. 


Now, in the present case, it is admitted 
that the disputed lands were completely. 
diluviated in 1859-60, and consequently that 
even were the site completely identified, 
which is uot the case here, the former owner 
would have lost his right. 


But itis contended that the proceedings 
of the Special Commissioner in 19-44 have 
givon the defendanta special claim. Ido 
not see the forceof this argumeit, Granting 
that that officer did give some 1,900 
beegalis to the defendants on the uorth 
side of the river, as compensation for their 
losses on the south side, a grant which 
appears to me to have been wholly without 
warrant of law, still as those lands have 
since entirely disappeared, the former owner 
would be in no better position than any 
other zemindar whose estate has been dilu- 
viated, and would have uo claim to the re- 
formed lands after alluvion, unless under 
some special circumstances which would dis- 
tinctly prove his ownership. 


It may be that the plaintiff is already in 
possession of all that he purchased from Go- 
vernment, whilst the defendants have suffered 
n loss of their entire mouzih of Moozuffer- 
poor ; still this would not affect the former’s 
right to take possession (under a fresh 
settlement, of course,) of any increment that 
the „change ofa rivor’s course might join 





| on to his parent estate. 


If there were any sufficient proof of the 
Judge’s statement that the disputed land 
first made its appearance after tho second 
diluvion in 1861, as ‘an island in an unford- 


‘able river, then the fact of the defendants 


having taken immediate possession of the 
same, would sutlice tadefeat the presentclaim, 
notwithstanding the subsequent accretion ; 
as the chur would then have belonged to 
Government, and Government only would 
have the right to suc for it. BntI caa 
The 


sufficient to defeat the right by accretion Deputy Collector, who visited the spot 


@ 


to thas 


wedudge has apparently 


a ee auasi 


within six months of tle re-formation, dis- 
tinetly states thatit joined on to the plaint- 
iff’s mouzah of Kootubpoor. “ Lukt” is the 
the word used, ` 


The oral evidence does not establish the 
fact ; indeed, the only thing on which the 
gone is the report 
of an Ameen who visited the spot six years 
after. 


The map itself does not show it. There is, 
no donbt, to the north-east, a half dry 
“‘sottah” which is described in the evidence 
as a lake or pond ; but there was no trace of 
this to the westward when the Deputy 
Collector visited the spot within a few 
months after accretion, nor there is any- 
thing to show that if was ever more 
than a local accumulation of water on the 
spot where the remains of it still exist. 


It is further contended that as Government 
was a party to the proceedings of 1844, 
which proceedings gave the defendants 1,900 
beegahs more or less at or about the place 
where the disputed lands are now situated, 
the appellant, who bought the Government’s 
right, is equally bound ‘and cannot object to a 
decision which only replaces the defendants 
in the position then given to them by the 
Special Commissioner ; but this argument al- 
together ignores the fact, that whatever 
tights the defendants as owners of Mouzah 
Mozufferpore once had on the opposite chur 
land have been swept away by the diluvion 
of 1859-60, and that the appellant has now 
afresh locus standi under Regulation XI of 
1825, which is not affected by any order 
passed under a different state of circum- 
stances, 


For these reasons, I think that the ap- 
pellant has made good his objections to the 
Judge’s decision, and that the appeal should 
be decreed with costs. 


Trevor, J.—It appears to me that the | 
Judge is quite correct in the judgment at 
which he has arrived, Ie finds that the 
land is contiguous to the pleintiff’s estate, 
and it is his opinion that it did not form as 
a gradual accretion to the plaintiff’s estate, 
but that it came up a small island and 
afterwards was joined on to the plaintiffs 


‘estate after being taken possession of by 


‘defendant, 


The circumstances of the local- 
ity, taken together with the evidence, seem 
to me also to render this the pyebable 
opinion; and as the land has thus 
formed, Government and Government alone 
was entitled to it, and not the zemin- 
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dar of Kootubpore, to whose land it has, 
working from ‘without, now in part joined. 


Under this view, theargument of the plaint- 
iff drawn from the Regulation XI of 1825 will 
not apply. The land is no accretion to his 
estate : it is an island taken possession of by 
a party, who may, or may not, as against 
the ruling power, have a valid title, but 
who, as ‘against the plaintiff, is entitled to 
hold it, the’ „more specially as he holds a 
decree of the ‘Special Commissioner releasing 
to him beegahs 1,600 of land in this locality. 
The defendant has, it is true, more than 
that quantity in his possession ; but this is 
immaterial in the view as to the mode of 
accretion adopted by me. I would, there- 
fore; though I have the misfortune to differ 
from my learned colleague, dismiss this 
appeal with costs. 


The judgment of the Court on the present 
appeal was delivered as follows :— 


Peacock, C. J.—There are two modes un- 
der Regulation XI of 1825 by which a man 
may become entitled to land gained by allu- 
vion from a river the bed of which is 
not the property of an individual. First, 
where the land is gained by gradual ac- 
cession by the recess of the river. In that 
case, the land formed is an increment to the 
tenure of the person to whose land or estate 
it is annexed, and the person in possession 
of the estate acquires a right of property in 
the increment co-extensive with the property 
which he has in the estate to which it is 
joined, and the increment is liable to be 
assessed to the Government revenue. The 
second mode of acquisition is under Clause 
3 Section 4, when a chur or island is thrown 
up on a large navigable river and the channel 
between such chur or island and the shore is 
fordable at any season of tho year, In that 
case, the accession is declared to be an acces- 
sion to the land or tenure which is most con- 
tiguous to it. 


There was a ¿Arid mode in which it was 
once thought that land might be acquired, 
viz., by ro-formation upon an old site. But 
in a Full Bench case* if has been decided that 
the ownership of the old site does not give a 
title to the re-formation. 


In the present case, the defendant entered 
upon the land which is the subject of the 
suit, claiming it as a formation upon an old 
site, called Mozufferpore ; ; even if he had 
proved (which he did not) that the eland 





* See 3 W., R., Civil Rulings, p. 51, 
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was re-formed upon the old site of Mozuffer- 
pore, according to the Fall Bench decision 
to which I have referred he would not have 
been entitled to it. 

The defendant is not the owner of any 


in dispute is now in most part annexed, nor 
of any portion of the estate which was con- 
tiguous to the lanl when it was an island, 
The defendantis merely in possession with- 
out title. ' 


Mr. Justice Trevor considered that al- 
though the land sought to be recovered in 
the suit is contiguous to tbe plaintiff’s estate 
Kootubpore,it did uot belong to him, because 
it did- not form as a gradual accretion to 


that estate, but came up in the first instance | 


as a small island, and was subsequently, and 


after the defiendant had taken possession of 


it, joined to the plaintifs estate Kootubpore. 
But as it would have become the plaintiff's 
property, if the defendant had not taken 
possession of it, the fact of the defendant’s 
taking possession without title could not 
alter the plaintiff's right. 

If the land was not gained by gradual 
accession, the question is, was it gained by 
its having originally formed as an island, and 
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ment revenue. The Deputy Collector con- 
sidered that as it had formed on the old 
site of Mozufferpore, he wes not liable to 
be assessed; but the Deputy Collector by 


: that decision never intended to convey to 
portion of the land to which the increment | 


defendant the property in the land, if it 
belonged to Government, as part of hisa 
Khas Mehal Kootubpore, nor had the Deputy 
Collector the power td decide, between the 
Government and the defendant, whether the 
defendant, as the former owner of the old 
site of Mozufferpore, had or had not a valid 
title to the land which had been formed. 
The superior revenue authorities did not 
agree with the Deputy Collector in his view, 
that the land was not assessable to the Go- 
yernment revenue ; and whilst that matter 
was under tho consideration of the revenuc 


| authorities, tho plaintiff purchased Kootub- 


pore from the Government. 


If the increment belonged to Kootubpore, 
and the conveyance, from the Government, 
of Kootubpore was such as to pass the land 
which belonged to Kootudpore as an inere- 


i ment, the land in dispute passed to the plaint- 


iff, and he is entitled to recover it from the 
defendant, who is a mere trespasser. 


The defendant to-day contends by his 


having subsequently become annexed to the | plender that, even if he is a trespasser, the 
estate, which now belongs to the plaintiff. | conveyance of Kootubpore to the plaintiff did 

If, when the island first formed, the river | not pass the increment ; and that, consequent- 
Bawor was not fordable between the plaint- ly, the plaintiff has no better title than he 


ifs estate, which foumed that part of the 
shore which was nearest to the island, the 
island might according to Clause 3 have 
been disposed of by the Government. If, 
before the Govenment disposed of it, the 
river belween the plaintiff’s estate Kootub- 








has ; that the right still remains with the 
Government ; and that the plaintiff is not 
entitled to turn him out. 


The grounds of this contention are that 
the conveyance tothe plaintiff was only of 


| the Mehal Kootubpore, and consequently did 
i not pass the increment which belonged to 
į Kootubpore but had not been assessed to the 
| Government revenue. 


pore and the island became fordable, then 
necording to Clause 3 it would belong to 
the plaintiff as the owner of Kootubpore. 


At the the present time, the river is not 
fordable between the plaintiff’s estate Kootub- 
pore and that which was originally an island, 
but the river between the plaintiff’s estate 


But it turns out that the conveyance from 
the Government to the plaintiff has uot been 
put” in evidence. It is admitted that the 


and the chur has been filled up, anda large 
portion of that which was an island has now 
become annexed to Kootubpore and has 
ceased to be an island altogether. 


TNO >r 





plaintiff is entitled to the zemindaree of 
Kootubpore, and that he is in possession of it; 
and in the absence of any evidence to show 
that the conveyance from the Government 


! to the plaintiff of Kootubpore was so worded 


At the time when the island was first: as not to pass the increment, or that it 


formed, and, I believe, even after it had be- 
come partially annexed to Kootubpore, the 
estate Kootubpore was a khas mehal be- 
longing to Government. The defendant 
being in possession of the land which had 
been formed, a question arose between him 
and the revenue authorities, whether he was 
liable to be assessed for it to the Govern- 





expressly reserved the increment to the 


| Government, it must be presumed that the 


person whois now the owner of Kootub- 
pore is entitled to the same interest in the 
incrément which he has in the estate to 
which it has become annexed. If he has a 
lawful title to the possession of Kootubpore, 
he has prima facie a lawful title to the in- 


316 Civil 


E 


THE WEEKLY REPORTER, 


Rulings. . [Yo]. IX. 





crement and to recover possession of it from 
the defendant. 


s It will be a question between the plaintiff 
and the Government, in which the defendant 
has no interest, whether the plaintiff is liable 
to be assessed to the Government revenue 
~it respect of the increment, 


For the reasons above given, we think 
that the judgment of Mr. Justice Trevor 
must be reversed with costs, and that the 
decree of the Lower Court must also be re- 
versed with the costs-of the appeal to this 
Court, and that the plaintiff is entitled to 
a, decree for possession of the land in dispute, 
‘with the costs of the suit in the Lower 
Court. 


The 25th February 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson 
and A. G. Macpherson, Judges. 


Sale by EHindoo widow of husband’s 
property to satisfy joint debt of her 
husband and herself. 


Appeal No. 15 of 1867. 


Appeal under Section 15 of the Letters 

_ Patent of the High Court, dated 28th De- 
cember 1865, from the judgment of the 
Howble J. P. Norman and the Hon ble 
W. S. Seton-Karr, Judges of the High 
Court, dated the 2nd of May 1867, in 
Special Appeal No. 2506 of 1866, from 
a decision of the Judge of Sylhet, dated 
6th June 1866, affirming a decision of 
the Moonsiff of that District, dated 8th 
June 1865. i 


Goluck Chunder Paul (Plaintiff), Respond- 
ent before the Division Bench, Appel- 
lant, 


CCTSUS 


Mahomed Rohim and others (Defendants), 
Appellants to the Division Bench, Re- 
spondents. 


Baboo Nulit Chunder Sein for Appellant. 


Baboo Annund Gopal Palit for 
Respondent. 


Where a decree is obtained against a Hindoo widow, 
as guardian of her sén as well as in her own right, for 
a debt contracted jointly by her and her husband, the 
husband’s property is liable to satisfy the whole decree ; 
and the wife is therefore, entitled to sell as much of 
the estate as is necessary to raise the full amount of 
the debt. 


The following are the judgments of the 
Division Bench :— 


Norman, J.—I Ax of opinion that the 
decision of the Lower Court is erroneous, 
and ought to be reversed. 


It appears that Nobodoorga, the plaint- 
iff’s mother, was sued in her own capacity 
and.as guardian of her infant son, Goluck 
Chunder, on a bond which had been execut- 
ed by herself and her husband, and a decree 
obtained against her. In execution of this 
decree, the property now in dispute, which was 
a share Standing in the name of Nobodoorga 
benamee for her husband, was attached. In 
order to prevent. the sale under the decree of 
this share separately, Nobodoorga joined with 
Nobin Chunder Paul, to whom the other 
8 annas beldbged, in selling the whole to the 
defendant’s predecessor in title. It is 
apparently not suggested by the plaintiff that 
in so doing she was not dealing with the 
property soas to preventit from being 
sacrificed. She was discharging a debt which 
the whole of her husband’s property might 
have been made liable to satisfy, aud she was 
acting under the immediate pressure and 
compulsion of the attachment of this very 
property to satisfy the decree. 


Applying the principles enunciated in the 
case of Hunooman Pershad Panday versus 
Baboon Munraj Koonwaree (6 Moore’s Judian 
Appeals, 392-418) to the present case, it seems 
clear that the purchaser was not bound to look 
beyond the decree and attachment, under the 
pressure of which the widow was selling. 


From the statement of the vakeels on both 
sides, there seems strong reason to suppose 
that the Judge isnot warranted by the evi- 
dence in assuming it to be shewn what, if 
any, part of the debt was originally due from 
Nobodoorga. But I do not rely on thag; I 
would reverse the decision of the Court 
below and dismiss the suit with costs. 
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Seton-Karr, J.—This cage was remanded | second ; buton the first it is stated that 
‘to the Judge on the 5th of April 1866, on the | “when the decree under which the proper- 
appeal of the plaintiff, because the Judge , ty was sold does not specify that one-half 
has somewhat misplaced the onus, The, of it was against the plaintiffs father, and 
plaintiff claimed some lands as once forming, the other half was not sv, the Judge was 
apart of his father’s estate, which lands’ wrong in holding that the sale with regard 
had been sold by his mother during his, to one-half of the property was not for slew 
minority, and had beer purchased by the; necessary purpose.” 


defendant. The case was somewhat pecu- 
liar, and the Judge was directed to find, 
first, whether the lands claimed had formed 
part of the estate of the plaintiff’s father ; 
and then, if he proved his father’s title, 


whether the sale by the mother was made 
the Hindoo 


for purposes 


sanctioned by 
Law. 


The Judge has now found that the land 


was possessed by the plaintiff’s father as 
his mourosi right, and that the plaintiff has 
succeeded to it by inheritance. This finding 
refers to the first point decided by the order 
of remand, and the Judge then goes on to 
fiud that “the sale of the plaintifs mother 
was for the payment of her own debt and 
of her husband’s equally, and I find on 
that evidence (i. e., that produced by the 
defendants and by the plaintiff), that one- 
half the sale was for legal objects, that is, 
for the husband’s debts, and that to that 
extent the plaintiff cannot recover ; but as 
regards the other 4 annas of the property 
sold, I do not find that the sale was made 
for purposes sanctioned by Hindoo Law, 
and therefore that it was unnecessary and 
illegal,” 


In special appeal, the pleader for the de- 
fendant, who thus loses one-half of his pur- 
chase, attempts to argue that the decision 
of the Judge as to one-half of the property 
sold being for the debts of the mother, is 
not based on any legal evidence. I do not 
find that this ground, or any thing like it, 
is taken in the written grounds of appeal. 
The case has already been once up on spe- 
cial appeal, when it was fully argued.; and 
if the appellant bas intended to dispute the 
Judge’s finding as not based on any legal 
evidence, he should have been very careful 
to enter it clearly in his grounds of special 
appeal. 


I am of opinion, therefore, that this plea 
should not be listened to, and that in such 
a case we should not relax the wholesome 
rules regarding the admission of special 
appeals. 


Of the two points taken in the written 
grounds, no argumentis adduced on the 


The pleader attempts to argue on this, 
that as the decree was passed against both 


| parties, viz., the mother and the plaintiff as 
| minor, after the death of the husband and 


father, the whole of the sale should stand 
good. 


Neither the written grounds, nor the 
argument attempted to be based upon if, 
are wholly in accordance with the facts of 
the case. 


It appears thut the father was indebted, 
and the creditor sued his widow on a bond. 
and obtained thereon a simple money-deeree, 


On this, the property being attached and 
put up for sale, the widow anda cousin of 
the minor, one Nobin Chunder Panl, whose 
interests aro quite distinct, parted with her 
properties by a deed of sanle, the deed stat- 
ing that there was no other way to clear 
off the debt. 


It is thus not accurate to say that the 
property was sold under a decree, or that 
anything whatever as to the property was 
specified in the deeree, which was for a 
simple money-debt and bound no property 
in particular. 


It is true that the property of the debtor 
which passed to his son by inheritance was 
liable to satisfy that decree, and that all 
of it might have been sold to satisfy the 
father’s debts, and that the respondent may 
urge that the private arrangement was made 
as the best way of freeing the property. But 
all the argument appears to me to be 
put on one side by the positive finding of 
the Judge that the private sale was. affected 
in part for the debts of the father, and in 
part for the debts of the mother, which 
she had noright toincur. In fact, the only 
plea raised in the written grounds of appeal 
seems to me wholly beside the question,—not 
to touch the decision of the Judge at all, 


Into this finding, as it seems to me, we 
have no right to enter, as it is not called in 
question as legally erroneous in the written 
grounds of appeal. 
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I observe, too, that though the mother 


was sued as a widow and guardian of her 
‘gon, the decree .in the bond case simply 
passed - against her, and the respondent urges 
that the widow iu the private sale sold the 
property in her own capacity, and that she 
kannot be held to have bound or parted with 
the minor’s interests for her own debts. 


Ido not, however, go so far as to admit 
that the respondent has at all made out 
that no part of the property ought to have 
been sold. 


On the whole, then, I am of opinion 
that on the decision of the Judge the con- 
tention of the appellant does not properly 
arise. He was, moreover, a purchaser from a 
Hindoo widow, nud was bound under all the 
precedents,—Hunooman Panday’s included, 
—to exercise reasonable caution, and the 
Judge finds practically asa fact not impugned, 
except verbally, that the widow too took 
advantage of the pressure to part with one- 
balf of the preperty for purposes of her own 
extravagauce. 


I would confirm the decision and dismiss the 
appeal with costs. 


The judgment of the Court on the present 
appeal was delivered as follows :— 


Peacock, C. J—I think this is a very 
clear case. The widow was sued as guard- 
ian of her son, representing the father ; and 
she was also sued in her own right. The 
debt was a debt contracted jointly by her 
aud her husband, the father of the peti- 
tioner. In that suit, the plaintiff recovered 
a decree. As between the plaintiff in that 
suit and the petitioner in this suit, who- is 
the heir of the husband, the husband’s pro- 
perty was liable to satisfy the whole decree, 
und the wife was therefore entitled to sell 
as much of the estate -as was necessary to 
raise the whole debt. 


Under these circumstances, the purchaser 
had a good title as against the plaintiff in 
this suit to the whole of the property which 
he purchased ; and the judgment of Mr. 
Justice Norman is correct in reversing the 
decision of the Lower Court and dismiss- 
ing the suit with costs. Those costs 
include the costs of the special appeal to 
thé High Court. 
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The 25th February 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Xt., Chief 
Justice, and the Hon’ble L, S. Jackson and 
A. G. Macphersén, Judges. 


Ifahomedan widow's dower—Lien on 
husband’s* estate — Limitation— 
Clauses 12 and 16 Section 1 Act 
ZIV, 1859. 


Appeal No. 16 of 1867, 


Appeal under Section 15 of the Letters 
Patent of the High Court, dated 28th De- 
cember 1865, from the judgment of the 
Howble J. P. Norman and the Ion- 
ble W. S. Seton-Karr, Judges of the 
High Court, dated the ist of May 1867, 
in Regular Appeal No. 94 of 1866, 
fromthe decision of the Principal Sudder 
Ameen of Putna, dated the 28th Decem- 
ber 1867. 


Woomatool Fatima Begum (Plaintiff), Re- 
spondent before the Division Bench, Ap- 
pellant, 


VETSUS 


Meerunmun-nissa Khanum (Defendant), Ap- 
pellant before the Division Bench, Re- 
spondent, 


Mr. R. E, Twidale and Baboos Onoocool 
Chunder Mookerjee and Larueknath Sen 
for Appellant, 


Baboo Kishen Kishore Ghose for Re- 
spondent. 


HELD by the Divisional Bench,—The widow of a Mus- 
sulman in possession of ber busband’s estate, under a 
claim of dower, has a lien upon it, and is entitled to pos- 
sexsion, as against those cntitled as heirs, till her claim 


The appellant will, in addition to the „costs | is satistied. 


already awarded, pay the costs of the appeal 


Should the widow, in such a case, be deprived of 


7 a 4 a A T , s * 
to this Court from Mr. Justice Norman’s possession by a decree in favor of heirs who take with 


judgment. 


notice of her claim to dower, and more particularly 


* 
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where her right to sue has been expressly reserved, the 
heirs take subject to a lien of whieh the property is not 
divested by the decree. 

If the widow, under such circumstances, sued to 
establish the lien. her suit would come under Clause 16 
Section 1 Act XIV of 1859; if she sued to declare that 
landed property was subject to the lien, her suit would 
come under Clause 12. 

Heun by the Appellate Benti—In a case in which 
a Mahomedan widow had, after many years of posses- 
sion as above, been compelled to make over 1-6th of 
her estate to her mother-in-law, and then sued her 
mo‘her-in-law for -Sth of her dower without interest, 
she was entitled to recover her claim without deduc- 
- tion on account of wasilat. 


The following are the judgments of the 
Division Bench :— 


Norman and Seton-Karr, J. J., (dated the 
llth March 1867)—Taits is a suit by Woo- 
matool Fatima Begum, widow of Tussud- 


duck Hossein, to recover from Mussummat |. 


Janee Khanum, the mother of Tussudduck 
Hossein, Rs. 15,000, alleged to be due 
from the defendant on account of Mohr 
Mowajjul, or dower, which had been pay- 
able to the plaintiff on the death of her 
husband, under the following circum- 
stances i— - 


Tussudduck Hossein died in 1845. On 
his death, the whole of his property came to ; 
the possession’ of the plaintiff, who held 
the same as in lieu of dower, alleging that 
it had been given up to her by an ikrarnamah 
executed by Tussudduck Hossein in 1835 ; | 
and that the surrender had been confirmed , 
by an ibrarnamah or deed of relinquishment, 
executed by the now defendant. 


The now defendant having brought a suit 
for her share of the property, as the mother 
and an heiress of Tussudduck, declaring the 
alleged ibranamah and ikrarnamah to be ficti- 
tious, obtained a decree in the Court of the 
Principal Sudder Ameen of Tirhoot, on the 
30th of September 1859., This decree was 
affirmed by the Judge on appeal in March 
1860, and the Judge’s decision was up- 
held by the late Sudder Court on special 

appeal on the Sth of June 1862, the Court 
finding that the two deeds were not proved. 


In execution of this decree the defendant 
obtained possession. The plaintiff now 
sues for dower, treating her cause of action 
as having arisen on the 8th of September 
1862, when the plaintiff obtained possession 
under the decree of 1859. 

The defendant objected that the suit was 
~ barred by limitation, 

The Principal Sudder Ameen over-ruled 
this plen, holding that the cause of action 
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must be deemed to have arisen from the final 
decision, whereby the plaintiff was thrown 
out of possession. ° 


For the defendant, in appeal before this 
Court, Baboo Kishen Kishore Ghose argued 
that the cause of action in a suit for dower is 
the breach of coutract to pay the dower*” 
that this cause of action accrues when the 
dower becomes payable, viz.. in this ense, 
ou the death of the plaintiff's husband in 
1845 ; that the defeadant having dispossess- 
ed the plaintiff under a decree of Court, 
ina suit in which the defendant, if she had 
any right in respect of her dower, might 
have successfully asserted it, this ouster, 
cannot be treated ss a wrong giving tho 
plaintiff a fresh right of suit. 


There is a conflict of decisions in tho cases 
in thelate Sudder Court ou the subject of 
the right of a dowress to tako and hold 
possession of her husband’s property under 
aclaim of dower, and as to the period of 
limitation in suits for dower. It is conveni- 
ent that we should examine first the prin- 
ciples of Mahomedan Law as luid in the 
books of authority, aud then consider the 
cases so decided. 


In the Serjjyah it is said, “there belong 
“to the property of a person deceased, four 
“ successive duties to be performed by the 
“ Magistrate : first, funeral ceremony and 
“ burial, &e.; next, the discharge of his just 
“ debia from the whole of his remaining 
“ effects; then, the payment of his legacies 
“out of a third of what remains after his 
“ debts are paid; and lastly, the distribu- 
“ tion of the residue amongst his successors 
“ge” We may observe that the dower duc 
from the estate of a deceased Mussulman is a 
debt which, with reference to questions of 
priority, stands exactly on the same footing 
as any other debt of the deecensed. (See 
Macnaghten’s Precedents of Marriage, &c., 
Case XXIII, page 274). 


In Macnaghten’s Principles of Maho- 
medan Law, it is said, Chapter 1, Section 1, 
Para, 5:—‘ Debts are claimable before lega- 
“ cies, and legacies (which cannot, however, 
‘exceed one-third of the testator’s estate) 
“ must be paid before the inheritance is 
“ distributed”? (See also Case XXII, 
Macnsghten’s Precedents of Murriago, &c., 
page 274). 


Ja.Macnaghten’s Precedents of YIuherit- 
ance, Case XVI, page 94, it is said :—" If 
“the amount specified as dower exceed the 
“value of the estate, the heirs will not 

C 


. in virtue of» her claim of dower. 
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“be entitled to succeed to any part of 16 ; 
“but the whole will appertain to the wife 
If the 
“ amount specified fall short of the value of 
“ the estate, the proceeds must, in the first 
“instance, be applied to satisfy the claim 
' of dower.” Several authorities are cited, 
aud the writer proceeds :— These quota- 
‘ tions are sufficient to shew that liquidation 
‘of debts precedes the distribution of the 
“ estate to the heirs.” 


In Macnaghten’s Precedents of Debts mid 
Securities, Case X, the question was pur: 
—“ A man dies being indebted tohis wife 
“ for her dower. Has she a lien on the persou- 
“al property left by her husband in satis- 
‘faction of such dower in preference to 
“ the other heirs ?” 

“ Answer.—lIf the other heirs pay the 
“ widow the amount of her dower, she has 
“no claim on the property left by her 
“ husbaud, except for her legal share of the 
‘inheritance ; and if they do not pay her 
“ the amount of her dower, she has, in the 
“first instauce, a prior claim, on account 
“ of her dower, ou the property left by her 
* husband, whether reai or personal. The 
‘“yesidue, after ler claim is satisfied, will 
“be divided between her aud the other 
“ heirs, according to their respective shares 
“of inheritance.” 


In Macnaghten’s Precedents of Marriage, 
&e.. Case XXIV, page 275, itis said :—~ 
“ Thereis a distinction between money and 
‘other property in cases of dower, viz., 
“that the widow is at liberty to take the 
“ former description of property, over 
“which she has absolute power ; but as to 
“the other property, she is entitled toa 
“lien on it as security for the debt, and it 
‘“ does not become ber property absolutely 
‘‘ without the consent of the heirs or a 
“judicial decree. Where the debt is large 
“ and the property small, the former neces- 
“ sarily absorbs the latter, in spite of any 
“ objection urged by the heirs, who, until 
“they pay the debf, have no legal claim 
‘against the creditor in possession to de- 
‘* liver up the estate.” 


The lien of the widow. for her dower, whe- 
ther prompt or deferred, is declared to exist 
“in Case XXXII, Macuaghten’s Precedents of 
Marriage &¢., page 285. 


These texts and cases seem to us'tô es- 
tablish the position that the widow of a 
Mussulman iu possession of her husband’s 


upon it us agaist those entitled as heirs, 
and is entitled to possession of it as against 
them till her claim of dower is satisfied. 


The cases of Gholam Hossein Ali versus 
Zeniab Beebee, | Select Reports, page 48 ; 
Wajeeb-oonnissa Khanum versus Mirza 


| Hossein Ali, 1 Select Reports, 266 (see “the 


is il trie te HIER RAT aia sittin RN estan HARIRI ARR Rn NERY mie HR I PI PE 


futwa of the Law Officer in the Note, page 268); 
Mahomed Noor Buksh versus Budun Chund 
Beebee, Sudder Dewanny Adawlut Reports, 
1852, page 885; Special Appeal 15238 of 1862 
before Sir Barnes Peacock, Chief Jus- 
tice, and Mr. Justice Kemp; Syed Atahur 
Ali versus Altap Fatima and others, decid- 
ed 6th February 1868 (not printed); and 
the case in the Privy Council in Amecr- 
oonnissa versus Moradoonissa, 6 Moore’s 
Indian Appeals, page 222, appear to have 
been decided in accordance with the above 
principle. 


It was argued in the last-named case, 
that the plaintiff was the heir-at-law, and, 
as the deed of dower was disputed, he was 
entitled, by the Mahomedan Law, to be put 
in possession of the deeeased’s real estate, 
the widow’s remedy being to establish the 
deed of „dower by a suit at law. But their 
Lordships did not accede to that argument. 


The case is not quite conclusive of the 
question now before the Court, because 
there the contract was between Sheas, and 
the rights of creditors as against heirs of 
the Shea sect appear to be somewhat larger 
than in the case of Sunnies. (See the futwa, 
G Moore's Indian Appeals, pp. 219 and 220; 
and compare Macnaghten’s Precedents of 
Marriage &c., Case XXIV, page 275, and Case 
XXXVIII, page 290). According to the 
Shea doctrine, the creditor has power to 
sell landed property to an amount sufficient 
to satisfy tho dower without recourse to 
the public authoritics, According to the 
Sunnie doctrine, the creditor has simply a 
lien on any land ofthe debtor, aud cannot 
take them over so as to acquire au absolute, 
title in satisfaction of the dower, without 
the consent of the heirs, or a decree of 
Court. 

Iu the cases of Mussummat Wojeerun 
versus Mahomed Hossein Khan, 7 Select 
Reports, page 34 yand Ranse Buksh Beebeo 
versus Nadir Beebee, 3 Select Reports, page 
59, cited in the case befure the Privy Coun- 
cil; Becbee Salamut and Sheik Moula Buksh, 
5 Weekly Reporter, page 194, when thè 
Court guve possession to the heirs, leaving 
the widow to establish her right to dower 


estute undera claim of dower hasa lien | by a suit, the Court appears to have over- 
a 
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looked the fact, that in dgpriving the wi-{ from the date on which the defendant took 
dows of possession, they wêre destroying a f actual possession of tha estate under the 
lien given them by Mahomedan Law. No ' decree as suggested by the plajnt. 

authority from any book of Mahomedan 
Law was cited in support of the course. 
taken by the Court in these cases, and ap- 


The right of lien and the right to come 
to Court to pray to have the lien established, 

; ‘are causes of action which may be quite 
ME D A Pe distinct from the right to sue for A original a 
vation applies to the caso of Sheik Beebec | debt in respect of which the lien was cerent- 
versus Ranee Buksh Beebee, 5 Select Reports, ; ed. It is no new doctrine that a lien may 
page 105. In Altafoon-nissa dersus Sorat remain in full force though any right of 
Khatoon, Sudder -Adawlut Reports, 13th | action in respect of the claim for whieh it 
June 1860, page 634, the Court refer to, W3S created has long been barred by limita- 
passages in pages 275 and 290 of Macnagh- | tion.-( See the English enses, Higgins versns 
ten’s Precedents. But they wholly failed Scott, 2 Barnewall and Adolphus, 4135 
to observe that although, according to the! &*-parte Broomhend, 16 Law Journal, 
passages cited, the widow could not be teen Bench, 355 ; Bartou versus Potter- 
deemed to hold under an absolute and pro- ' Sh 1 Russell aud Mylue, 237). 


prietary title, sho might still be entitled to] The suit to establish the lien would 
retain possession by virtue of her lien. ! apparently come under the 16th Clause of 


We are strongly disposed to think that ; Section 1 Aet XIV of 1859 in this parti- 


these five cases are in conflict with the | CUlar iustance. 


oe 
principles of Mahomedan Law if, indeed, If the suit had been to declare that landed 


over-ruled by the case in the Gth Moore’s | come under Clause 12, In either caso the 
Indian Appeals already referred to. How-| suit is in time. 

ever that may be, we think we may hol T 
that when a Mabomedan widow, who has: Thedefendantobdtainad possession in Sep- 
actually obtained possession of the estate ' tembor 1862. We think that the plaintiff has 
of the deceased husband, has been deprived “aenuse of action against the defendant in re- 
of possession by a decree in favor of heirs , spect of her dower which is not barred by 
who take with notice of the existence of her | limitation, and, therefore, woull dismiss the 

. claim to dower, and more particularity, | appeal so far as regards this point. 

where her right to sue to establish her claim | 
to dower has been expressly reserved, we 

may treat the heirs as taking the property 

subject to alien whichis not divested by ' 
the decree. The maxim applies “ aetus ` 


. We will hear the parties on tho other 
points, if necessary. 


Norman, J—The appellants vakeel has 


curie neminem gravalit.” In tho case 
of Mahomed Koor Buksh versus Bud- 
dun Chund Beebee, Sudder Dewany Adaw- 
lut Reports, 1852, pages 885-—-890, the lien 
was enforced as against a purchaser from 
the heir. 


If this is so, the cause of action in the 
present suit which, when closely examined, 
may be properly termed a suit to give effect 
to the lien of the plaintiff on the share of the 
defendant, may very well be treated as having 
arisen either from the date of the final decree 
by which possession was adjudged to the de- 
fendant in accoréance with the view taken 
by the Principal Sudder Ameen, a Mahome- 


now been heard on the merits in this ease. 
He attempted to show that the evidence did 
not justify the Principal Sadder Ameen in 
finding that the plaintiff's dower was fixed at 
a lakh of rupees and one gold mohur. 


Tho marriage of the plaintiff! with Tus- 
sudduck Hossein took place as long ago as 
1835; a number of respectable witnesses, — 
relatives of the family, present at the mar- 
riage,-—have deposed that the dower was that 
alleged by the plaint. 


The defendant's case is, that the plaintiff's 
dower was rupees 5,000, His witnesses 
are said by the Principal Sudder Ameen to 


dan Law Officer of very considerable ex-!be persans of mean condition, and one of 


eperience, and in accordance with the case 
of eMussummat Wuzeerun Beebce versus 
Mahomed Hossein Khan, Sudder Dewany 


thent-actually goes on to state that the 
plaintiff immediately before the death of her 
husband Tusgudduck reliuquished her dow- 


Adawlat Reports, 1856, page 341, or rather ; er. 
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If we had simply to chose between the ] admitted. 
witnesses nod | 


evidence of the plaintiffs 
those of the defendant, and to say which 


appear to be more worthy of credit, we 
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No dufficient excuse was shewn 
for the non-production of the document at 
the final hearing, so as to justify its recep- 
tion under Section 128. The plaintiff does 





should have no hesitation in agreeing with ı not expressly state in her petition that she 


the Principal Sudder Ameen that the wit- | 


messes of truth are those of the plaintiff. 
But the case does not rest there. The 
plaintiffs husband died in 1845, only ten 
years after the marriage ; and from the time 
of his death the plaintiff remained peaceably | 
in undisturbed possession of the entire pro- 
perty of her husband for six years, Some 
proceedings wore then taken, which resulted ı 
„in a reference to arbitrators, who decided in | 
favor of the plaintifs right tọ remain in 
possession of her deceased husband’s pro- 
perty to satisfy her claim for dower, It is 
said that the award was void. Be that as | 
it may, there is the broad fact that for 
upwards of twelve years no suit in Court 
was brought by tho husband’s heirs to 
contest the plaintifs right to hold posses- 
sion to satisfy her dower. 


It is utterly impossible to suppose that: 
persons in the position of the appellant, who | 
was the mothervof Tussudduck Hossein, . 
would have omitted to sue for her share of 
the inheritance, if the case now set up by; 


her were true. 


t 

A document, n copy of a petition, dated | 

tho 27th of June 1845, appears to have | 

been admitted by the Principal Sadder | 
Ameen, on which we think we ought not 

forely, because it was received irregularly . 

in the Lower Court. | 


The issues were fixed on the llth of, 
July 1865 ; the witnesses were examined in 
Court on the Ist and 2nd of August accord- 
ing to Section 183. 


The case ought to. have been then and . 
there heard out, and judgment pronounced . 
either then, or al some future day, without | 
any fresh hearing. 


The Principal Sudder Ameen, however, 
adjourned the case from time to time till the 
Gth of December. On the 2nd of Decem- 
ber, the document in qnestion was presented 
to the Court with a petition by the plaintiff's 
pleaders, alleging that on enquiry this 
document had heen hit upon, and that it had 
not been in the pessession of the plaintiffs 


at the time when the other documents yere: 
z ber 1860, page 311, nra referred to. 


filed, 


At this timo, the whole case having been 
closed, no fresh evidence should have been 





r 
4 


was not personally aware of its existence. 
The defendant has a right to say, that ehe 
had no opportunity of enquiring into its genu- 
ineness, or of giving evidence to show that 
it had been orjginully got up to serve a par- 
ticular purpose. 


Wedo not rely on this document, but 
from the other evidence in the case, we are 


quite satisfied that the Principal Sudder 
Ameen has come to a right conclusion as to 


the amount of the plaintiffs dower. 
Baboo Dwarkanath Mitter, however, ob- 


jected that the decree should not have been 


for the full amount of rupees 15,000 as 
claimed. I think that contention well- 
founded. The plaintiff having been in pos- 
session of the property of her deceased 
husband for many years for the satisfaction 
of her claim for dower, may probably have 
renlized a largo portion of the amount due 
to her from the collections ; and, consequently, 
the defendant, who took her share as one of 
the heirs of Tussudduck Hossein, subject to 
the plaintiffs lien for dower, and whom the 
plaintiff has sought to fix in this suit 
with liability to the extent of 1-Gth of the 
dower, as charged on the 1-6th of the 
estate of Tussudduck Hossgin recovered by 
her, is liable only for the amount remaining 
charged on such share, 


The decree of the Lower Gourt must be 
modified, and an account must be taken of 
the sums received by the plaintiff out of the 
collections in eatisfaction of her dower. 


She must, of course, be allowed all pro- 
per collection charges, and all sums, if any, 
paid for the maintenance, repairs, or reason- 
able improvement of the property. 


On the other hand, I think that her lien, 


‘according to Mahomedan Law, originally ex- 


fended only to the amount named as dower. 
Dower according to Mahomedan Law is a 
debt which does not bear interest, and the 
ordinary lien of a Mahomedan widow ap- 
pears upon all the authorities to be simply a 
lien to satisfy such debt. Sudder Dewanny 


' Adawlut Reports, 1852. page 891, and Sad- 


der Dewanny Adawlut Report, 29th Novem- 

Is 

tuking the account, no interest will be allow- 

ed to the plaintiff for the period of 12 or 

14 years during which she was in quiet pos- 
® 
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session and realizing the mount of her | this view were adopted, the plaintif would 
dower from the property of her husband in | eet little or nothing ; that this point was 
the way she thought right and proper. i put forward at the last stage of the suit; 
But from the time from which she was Md that, if this aet-off were allowed, in- 
wrongfully deprived of possession and of | terest must bo “allowed to the plaintiff for 
the security for her dower, and driven to: the years during which she had been dis- 
her remedy in a Court of Law, viz., from the possessed by the defendant, and had lost hee < 
date from which the now defendant recover- | Security for her dower. 
ed mesne profits with interest against her, I own that I feel very great difficulty 
I think that interest at 12 por cent, should; in adopting tho view urged by Baboo 
be allowed her under the provision of Act Dwarkanath Mitter which has found ac- 


XXXII of 1839, to be computed on the ' 


ceptance with my learned brother. 


balance of dower then remaining unsatisfied. 
Thisis really no more than computing inter- 
est on one side of the account when it is com- 
puted on the other; and after ascertaining the 
amount of the balance of the entire dower 
with interest from the date last above men- 
tioned: down to the date of this decree, it 
will be declared that the defendant is Hable 
topay to the plaintiff 1-6th of the amount, 
so that such 1-6th does not exceed the sum 
sued for, 


The decree will he modified accordingly, 
and the plaintiff and the defendant, respect- 
ively, will get their costs in all the Courts 
in proportion to the amount ultimately de- 
creed and disallowed. 


Seton- Karr, J.—This case was argued be- 
fore us on the point of limitation in August 
last, and we subsequently decided, after a 
full hearing and consideration, that the 
plaintiff was not barred. 


The casa has now been heard on the! 


merits, and Tam quite clear that the deci- 
sion of the Principal Sudder Ameen as to 
the extent of the plaintiff's dower is sub- 
stantially right, and that it ought to be 
affirmed. The only remaining question is, 
whether the decision shall be added to or 
amended, in any way. 


At the close of the argument, n conten- 
tion was raised by the pleader for the ap- 
pellant, Baboo Dwarkanath Mitter, to the 
effect that the decree should not be affirmed 
for the fall amount of Rs. 15,000 claimed as 
dower ; but that a set-off should be allowed 
in favor of his client for the years 
duving which the plaintiff had been in pos- 
session of the property as security for her 
dower, and had enjoyed the profits thereof. 
It was also urged that no interest should be 
allowed to the plaintiff for this period, or 
æfor any other, inasmuch as dower did not 
beer interest under Mahomedan Law. It 
was argued by Mr. Doyne, on the other 
hand, for the successful plaintiff, that if 


¢ 


In the first place, the plea was never 
thought of until the last moment. It was 
never urged in the Lower Court, where the * 
defendant flatly dented the version of the 
plaintiff as to the amount of the dower, 
aud falsely urged that it was only 5,000 
rupees and not one lakh of rupees ; as falsely 
adding, that the plaintiff had remitted even 
this small amount. The years for which 
| the plaintiff was in possession, and for 
; which it is contended that she ought now to 
: give an account, are, we are told, those from 
1252 to 1264. Itis tolerably certain that 
no person, at this period of time, could 
bring a suit to render the plaintiff sceount- 
able for the mesne profits of those years, 
without being at onee successfully resisted 
by the plea of limitation ; and it is still more 
certain, that an enquiry into such past and 
remote events, attended with an investiga- 
| tion into collection charges, set-off, &e., 
‘would be a matter of the greatest difficulty 


' and inconvenience, would last for months, 
or years, would protract litigation, and might 
be productive of no satisfactory result what- 
ever to either party in the end, 


It is said that this order is the natural 
‘result of our judgment confirming one iu 
‘the plaintiff’s favor. 


| But I do not quite sce that this is so, in- 

asmuch as the point was not properly or 
timely taken by the defendant, who always 
i had set up a totally different and a false 
| case. 


Then, as to the interest which, on the ofher 
hand, it is proper to allow to the plaintif 
for the later years, or those for which she 
has lost her lien on the property. 


No such claim was ever preferred by the 
plaintiff tll the very last stage of the appeal, 
and this in’ answer to Baboo Dwarkanath 

| Mitéer’s plea of a set-off for wasilat; and 
‘there is, to me,a slight ineonsisteney in 
‘holding that a Mahomedsan dower is not 


, Subject to interest, and then in granting in 
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terest for the period during which the 
party claiming has been out of possession | that she ought not to be bound to account for 
of that which represented her dower. This | the profits of the land during the time she 
difficulty might perhaps be got over by | held it in lieu of her dower, and that such 
treating the latter claim as a debt. But I! mesne profits ought not to be set off against 
think the best plan is to set off, in a broad : the principal sum due for dower, because if 
way, the wasilat of earlier years ngninst | the plaintiff had reqeived her dower at the 
“the interest of the later years, and to ndmit, time when she ought to-have received it, 
neither claim. 'she would have been able to invest it, and 
On the whole, looking to the stage at! would have received from such investment a 
which these several pleas have been pre: | larger sum than she received from profits of 
ferred ; to the state of the main conten- : the land during the time she held it; and this 
tion between the parties in the Lower Court,., 15 80- 
and on appeal; to the extreme difficulty of; 
rendering accounts of so remote a date ; and 


Ou the part lees plaintiff it is contended 





The plaintiff does not ask to receive in- 


‘to the protracted enquiry, and perhaps 
fruitless litigation, which this measure 
would involve; I see so many doubts 


and difficulties in the way, that I should: 


prefer to simply endorse the judgment of the 
Principal Sudder Ameen after a full hearing, 
and without considering these various claims 
and counter-claims preferred so late in the 


terest upon her dower, but she asks that 
she may not be compelled to account for the 
profits of the land during the time that she 
held it in lien of her dower. If she had 
had a lakh of rupees paid to her when she 
first entered into possession of the land in 
1845, she would-not have been bound, 
‘according to the tenets of the Mahomedan 


i religion, to keep it in a box and take out of 
the box from time to time as much as she had 

| oceasion to spend ; but she would have been 
The judgment on the present appeal was | allowed to invest her money in the purchase 
delivered as follows :— of land and to have lived upon the rents of 


Peacock, C. J.—The plaintiff in this case | her estaté, even if she was prevented by 
sues the defendant, her mother-in-law, for; her religion from lending her money at 
1-6th of her dower, the whole dower being | Interest. If she would have been pre- 
alakh of rupees. The Court has held that | vented from purchasing Government secu- 
she was not barred by limitation, upon the rities and rece1vilug interest from Govern- 
ground that for many years, and within the | ment, instead of receiving it from an 
period of limitation, she held the estate of her | individual, there were many other modes 
deceased husband in lieu of her dower. in which might ate ae E ie A 

na ‘if she had received her dower. It wou 

The defendant in this suit, the mother of j, 
the deceased husband of the plaintiff, re- | ee a Spec ad R a oe y 
covered possession of her share of his estate, 5 rae wr roe pi a gay eg s 
and in 1863 obtained a decree against the S p y : 


present plaintiff for wasilat for 6 years, at which would have given her 5 per cent. for 
3 ‘ i f X ] H : ` 
the rate of Y82 rupees per annum. But the her capital would have yielded 5,000 rupees 


ae : ‘ n year ; whereas, taking the profits of the 
plaintiff had been in possession of the land | | Ses ak bok the 
from the the timo of her husband’s death in j ivhole ORNIS aie mE LUG Amoun o 


1845. The defendant in Lae pes contends , Wanna es ea ra oe ae E 
that, although in her guit H Bio ni ae wA | therefore, she is to account for the profits 
barred by limitation from recovering mesne | of the land during the whole time that she 
prone for more than 6 years, the plaintiff, if held it in lien of her dower. she will, in 
she is entitled to recover 1-6th of her dower! eet, have received nothing instead of receiv- 
against the defendant, must aecount to her|.—” 3 


- l „ing the rupees 5,000 a year, which she 
Ae oe iene pey a of ate < ce ae i would have received from the investment 
or the whole parioa during whieh tae pinin’ | of her money, if paid to her on her hus- 


iff held possession, except that portion of the. a 
period în respect of which the defendant ! Dee donu 
obtained a decreo for mesne profits: and the. It is clear that the defendant las no 
senior Judge of the Division Bench has beld | cause of action against the plaintiff to re- 
that the plain4iffis bound to account for 1-6th cover now the wasilat which in 1863 she 
of the profits, which she derived from the | was held to be barred from recovering. Tt 
land during that period. is equally clear that it would be extremely 


+ 


day, I would simply dismiss the appeal with 
costs. 
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unjust and inequitable tof allow ler now | done by the defendant, which is hostile to and invades 
to deduct it from the principal of the | that right, and which would justify an injunction ora 
plaintiff's dower, which the plaintiff seeks | decree for damages, or a decree fur tlelivery of posses - 
to recover without interest. | sion being passed against the defendant, if the Court 


5 ` | had so thought fit to exercise its discretion, 
Tt appears to me that the decision of Mr. | : 


Justice Norman ought to be reversed, and | 
that the plaintif ought to recover 1-Gth of 
her dower without any deduction, 


Bayley, J—Tue special appellant urgés 
two objections before us :— 
j Ist—That there is no cause of action 
The decree of the Principal Sudder! shewn iu plaintiffs plaint. 
Ameen will, therefore, be affirmed with Tl 2nd.—That the onus has been improperly 
costs of the appeal to the High Court and | put on the defendant, 
the costs of the appeal from the judgment | l , 
Af Me Tasca Norma On the frst point, we thought it proper 
to give permission to the pleader to argue” 
it, although itis not taken in the written 
| grounds of special appeal. He cites to us 
| certain cases referred to in Broughton, 2nd 





The 25th February 1868. edition, in the notes to Section 15, Act 
i VII of 1859, and fo Weekly Reporter, 
Present: | Volume VHI, 20th June 1867, pages 
64 and 65, 
\ k . " ra 
The Hon’ble H. V. Bayley and J. B. | Ou this frst poiut, Lam of opinion that 


; the objection 1s good. The plaint states 
iuo overt act of hostility or attempt to 
| take adverse possession from plaintiff. Tt 
Declaratory decree—Section 15 Act | is not asserted that there is anything except 
VIII. 1859. ' some vague feeling of injury to plaintiffs 
right, from defendant’s having caused a cer- 
tain demarcation to be made by the survey - 
| officers. To these officers, plaintiff, with 
full notiee of the survey proceedings in the 
Special Appeal from a decision passed by Mehal, never preferred any objections at 


A the time; aud, in fact, the defendant only 
the Principal Sudder Ameen of Man- did what the law required him to do, siz., 


bhoom, dated the Tih March 1867, be present and point out the lands and 


Phear, Judges. 





Case No. 1164 of 1867. 


reversing a deeision passed by. the \ estates to the survey officers, Plaintif does 

Moonsiff of that Distriet, duted the | not show that ho nds Mel OF ae nuont to 

we lose any thing he kad, The case, page 300, 

10th June 1866. Sudder Dewanny Adawlut Reports, 1857, 

28th February, cited by plaintifs pleader, 

is really in support of defendants ob- 
jection, ` 

On the secound point, I am clearly of opi- 

nion that the Lower Appellate Court 

VETSUS substantially found it as a fact established 

by plaintiffs: witnesses, aud not rebutted by 

Dinonath Panda (Plaintif) Respondent. | defendant, that plaintiff had a title to the 

i : lands in suit. But as the first point carries 

‘ a verdict in favor of defendant (special 

Mr M. L. Sandel and Baboo Onookool appellant), it is needless to proceed hare 

Chunder Mookerjee for Appellant. I would decree the special appeal, but under 

j | the circumstauces each party should pay 


Buboo Tarucknath Sein for Respondent, ' his own costs. 


Woe * . 
Phear, J.—Y concur in Mr. Justice 
_ order to entitlea plinti to a bare declaration , Bayley’s decision, and I only wish to add 


of right under Section 15 Act VIIT. 1859, he must bow I adhere to the opinion relative to the 
make out, to the satisfaction of the Court, some act ; proper construction of Section 15 of Act 
# 


a 


Kenaram Chuckerbuity (Defendant) 


Appellant, 


ee i el ONN 
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VIII of 1859, which I have more than 
once elsewhere expressed, and which is re- 
ported in Cazte Muzhur Hossein versus 
Dinobundhoo Sein and others, Bourke, page 
8, Promothonath Ghose versus Judoonath 
Sein, 1 Indian Jur., N. S., page 293, and other 


` places. Itseoms to me that this Section gives 


the Court power to makea mere declaration, of 
right without anything more, only in those ca- 
ses where the facts proved befove if are such 
that it would have been able to give conse- 
quential relief had the plaintiff asked for it and 
the Court seen fit to grant his prayer. In 


other words, the plaintiff, in order to entitle 


d 


himself to a bare declaration of right under 
this Section, must make out, to the satisfac- 
tion of the Court,. some act done by the 
defendants, which is hostile to and invades 
that right, and which would justify an in- 
junction or a decree for damages, or a 
decree for delivery of possession being 
passed against the defendant, if the Court 
had so thought fit to exercise its discretion. 
In this case, it does not uppear that the 
defendant has done any thing whatever 
which can give the plaintiff n canse of ac- 
tion against him. No doubt, when chal- 
leuged by the plaint, he is ready to deny 
the plaintifs claim. But this denial by 
itself does not give the plaintiff a right of 
suit if he had it not before, although of 
course it may afford some evidence of its 
existence. 


The 25th February 1868, 
Present; 


The Hob’ble F. B. Kemp and E, Jackson, 
Judges. 


Jurisdiction — Attachment in execu- 
tion under Act X-—TPender of pay- 


ment-—Sale for arrears .under Act 


Vill (B. C.) 1865. 


Case No. 1723 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Purneah, 


dated the lOth May 1867, affirming 


decision passed by the Moonsiff of that 


District, dated the 29th December 1866. | 


THE WEEKLY REPORTER, 


Rulings, [Vol, TX. 
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Mr. Henry BucHland (Defendant) Appellant, 


CTET sues 


Ashoo Chowdhrain (Plaintif) 
Respondent. 


Baboo Bhuggobutty Churn Ghose for 
+ Appellant. 


Baboo Kalee Kishen Sein for Respondent. 


The purchaser of a tenure at an auction sale in execu- 
tion of a Civil Court’s deeree, offered to pay in certain 
arrears of rent on account of which the tenure was 
at that time attached and about to be sold under a 
decree in a suit under Act X of 1859. The Assistant 
Collector refused to receive payment, and the tenure was 
again sold under the Law, Act VIII of 1865, g. c. 

HELD, that the purchaser’s remedy was by appeal to 
the Collector, Commissioner, and Board of Revenue. 


Jackson, J.—Tue plaintiff in this suit 
purchased, on 22nd August 1865, a tenure 
at an auction-sale in execution of decree in 
the Moonsiff’s Court. ‘he tenare was at 
that time attached and about to be sold for 
arrears of. rent due under n decree in a suit 
under Act X of 1859. The plaintiff offered 
to pay in those arrears. The Assistant Col- 
lector refused to receive them. ‘The tenure 
was then again sold on 80th ‘August 1865 
under the terms of the Bengal Law, Act VIII 
| of 1865. The plaintiff now sues in the Civil 
| Court to recover the tenure. Both the 
| Lower Courts have decreed the plaintiff's 
| claim, helding that the Assistant Col- 

lector should have received the money ten- 
dered by the plaintiff. 





On special appenl, it is asserted that the 
: Civil Courts had no jurisdiction to entertain 
the suit. Under the Bengal Council Act 
VIL of 1865, the plaintiff's remedy was by 
appeal to the Collector, Commissioner, and ` 
Board of Revenue. The law having pointed 
out his remedy, we think that the plaintiff 
should have acted as the law diredts, if he was 
injured by the orders of thy Assistant Collect- 
or. As he has failed to do so, and the sale 
has taken place, the precedent of the Full 
Bench of this Court, Weekly Réporter, 
Volume V, page 20, applies to the case. 


—_ a= 


r ae tm 
The Lower Court’s decisions are reversed 
aud the plaintifs suit dismissed with all 
costs. 
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The 25th February 1868, 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges, 


* 


Damages—injuries received by minor 
l —Guardian’s right of suit. 


Case No. 1658 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 22nd May 1867, reversing a 
decision passed by the Moonsiff of that 
District, dated the 21st August 1866. 


THE WEEKLY REPORTER, 
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The 26th February 1868. 


Present: 


* 


The Hon’ble W. 8. Seton-Karr and 
Dwarkanath Mitter, Judges. 


+ 


Suit dismissed wițhout trial—Res 
adjudica—Sec 2 Act VIII. 1859. 


Case No. 2066 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24-Per- 
gunnahs, dated the 24th June 1867, affirm- 
ing a decision passed by the “Moonsiff of 
Satkhirah, dated the 4th October 1866. 


Modhoo Soodun and another (Plaintiffs) | Shokhee Bewah and others (some of the 


Appellants, 


versus 


Kaemoollah Biswas (Defendant) 
Respondent. : 


Baboo Khetiur Mohun Mookerjee for 
Appellants. 


Baboo Debendro Chunder Ghose for ` 
Respondent, 


A. father, as guardian of his minor son, can sue to 


recover damages for personal injuries received by the ! 


son, 


Jackson, J.— Wx think that the Principal 
Sudder Ameen is in error, and that the 


L * * Å l 
futher, as guardian of his minor son, can, 
| have been considered 


sue to recover damages for personal injuries 
received by the sou. The Principal Sudder 


Ameen states that there are numerous pre- | 


Defendants) Appellants, 
VETSUS 


Mehdee Mundul and others (Plaintiffs) and 
others (Defendants) Respondents. 


Mr, C. Gregory for Appellants. 


Mr. R. E. Twidale for Respondents. 


A suit on the same cause of action, and between the 
same parties, asa former suit which was summarily 
dismissed without being tried on its merits, is not one 
on a cause of action which “has been heard and deter- 
mined by a Court of competent jurisdiction in a former 
suit.” 


Seton-Karr, J.—Tue ouly point pleaded 
before us is, that the plaintiffs claim should 
as barred by Section 2 
of Act VIII of 1859, Itis clear, indeed 
it is admitted in the plaint, that the plaintiff 


cedents to show that the father cannot sue | brought a suit against the same defendant on 


for such damages, but he has not quoted 


any of them. The vakeel for respondent, į 


in support of the decision, cannot quote any, 
but admits that the Lower Court is wrong 
inlaw. We know of no such precedents. 
It would be far more satisfactory if the 
- Principal Sudder Ameen in future, when he 
alludes to precedents, quoted them, 
wreverse the decision and remand the case for 
trigl of the remaining points raised on the 
appeal. The costs of this appeal to be paid 
by the respondents, 


+ 





the same cause of action, for what are, 
practically, the same lands. 


In the former suit, the Moonsiff, on the 
ease being remanded to him, said that there 
appeared to be some variance between the 
plaint, which alleged the jote to be in Pa- 
thurghatta, and the map, and a statement 


We of the plaintiff's pleader to the effect that 


the -jote lay in two other villages. On this 
ground, the Moonsiff, in the former suit, 
summarily dismissed the plaintifi’s suit, but 
expressly said that he did not go into the 


A 
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merits, and that “it would be contrary to the| Baboos Romesh Chunder Mitter and 
rule of the Court to do so.” No doubt, this Mohinee Mohin Roy for Appellants. 
was a very unsatisfactory way of dealing 
with the case, and the plaintiff might and 
ought to have appealed against that decision, | Baboos Chunder Madhub Ghose, Hem 
when he would doubtless have obtained a Chunder Banerjee, and Nil Monee Sein 
proper trial on the merits. for Respondents, 

But it is perfectly ,clear that the case has i 
not been tried on the merits, and therefore, 
though the present suit is a suit on the same 
cause of action, and between the same par- 
ties, it is not one on a cause of action which 
has been heard and determined by n Court | An Appellate Court bas authority to permit an 
of competent jurisdiction in a former suit. | appeal to be withdrawn, 


In this view, it seems to us that the Prin- 


cipal Sudder Ameen was legally rightin| Zoch, J.—On this appeal being called up 
holding that there had been no trial ou the | the special appellant stated iha hawished 
merits on the point really at issue in thej|to withdraw the appeal. ‘The respondent 
former proceedings ; and this view seems tof then informed the Court that he had filed a 
be supported by the case quoted in Brough- petition under the provisions of Section 348 
ton’s edition of Act VIII under the Section | of Act VIII of 1859, and wished the case 
in question. to go on in regard to his appeal. 

This appenl, therefore, which is not press- 
ed on us on any other ground, is dismissed 
with costs and interest. 


The mere calling up of a case to be heard does not 
‘mean the same thing as the hearing of the case in the 
sense of Section 348 Act VIII, 1859. 


After hearing argument and considering 
the terms of Section 348 of the Code of 
Civil Procedure, we think the respondent is 
not entitled to be heard, as the special 
appeal is not before the Court. Looking at 
the law, we think the only construction that 
the words “upon the hearing of the appeal” 
will bear is that the appellant must have 

Present: opened his case, and, by so doing, asked the 
Court to give him some relief. It is then 
The Hon'ble G. Loch and O. Hobhouse, | ang then ae that the hearing commences. 
Judges. The mere calling up a case to be heard 
does not, as contended by the respondent, 
mean the same thing as the hearing of the 
ease. The intention of the law evidently 
was that wheu the case was being heard—or, 
as expressed in the law, upon the hearing 
of the case—the respondent might take any 
objection to the decision of the Lower 
Court, &c. 


The 26th February 1868. 


Definition of the term “ Hearing of 
the appeal” in Section 348 Act 
VIII. 1859—Withdrawal of appeal 
— Powers of Appellate Court. 


Case No. 1183 of 1867. 


4 


Special Appeal: jrom a decision’ passed by It has been urged that an appellant 


ene ie PAT DUUE AMENE OF SAN cannot withdraw an appeal ; that while the 
bad, dated the 29th March 1867, revers- i law provides for the withdrawal of suit, it 


" ing a decision passed by the Hoonsiff of nowhere provides for the withdrawal of 


ES appeals. We think this argument is unte- 
oe Psinict, Gated the BOK. August nable. The Appellate Court has, under 


Seetion 87 Act XXIII of 1861, all the 

. EE powers vested in the Courts of original 

Ram Pershad Ojba and others (Plaintiffs) jurisdiction ; end if the latter can permit a 
Appellants, suit to be withdrawn, the former has author- 


ity to allow an appeal to be withdrawn. 
VETSUS 


a è 


Fhe special appeal is allowed to be with- S 
drawn, but the respondent will get his 
costs. i 3 


Bhurosa Koonwar and othors (Defendants) 
Respondents. 
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The 26th February 1868. 


Present : 


The Hon’ble W. Markby and Dwarkanath 
Mitter, Judges. 


Limitation — Fraudulent accounts — 
Section 33 Act X. 1859. 


Case No. 1971 of 1867 under 
Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
27th May 1867, affirming a decision 
passed by the Deputy Collector of 
Jungeepore, dated the 22nd January 
1867. 


Dhunput Singh Doogur (Plaintiff) 
Appellant, 


Versus 


Ruhman Mundul (Defendaut) Respondent. 
Mr. R. T. Allan for Appellant. 


Baboo Mohinee Mohun Roy for 
Respondent. 


In a suit against an agent for monies received on 
plaintiff's account, in which defendant set up a plea of 
limitation, plaintiff sought to extend the period of 
limitation on the ground ihat fraudulent accounts were 
delivered ,-— 


HELD, that the Judge should have found specifically 
when the fraud was first known to the plaintiff; limi- 
tation in such a case running (under Section 10 Act 
XIV. 1859) from the date of knowledge of the fraud, 
not merely from that of suspicion of the fraud or of 
delivery of accounts. 


Markby, J—Tue plaintiff in tbis case 
sued his agent in the Collector’s Court for 
monies received on his account. The de- 
fendant set up a plea of limitation, Both 
o Lower Courts beld that the suit was 
not brought within one year of the termina- 
tion of the agency, and on that ground 
dismissed the suit. 
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Upon appeal by the plaintiff, two objec- 
tious have been taken: first, it is said that 
the date of the determinatio of the agency 
was wrongly fixed in Choitro 1271, for on 
that occasion the defendant was only sus- 
pended. Now, it is true that suspension 
may be a very different thing from dismiss? 
al, but we think thgt in this case the 
Judge uses the word ‘ suspension” in the 
sense of dismissal, for the plaintiff himself 
in his plaint makes use of the expression 
uboshur, which implies a complete re- 
moval. 


The other objection is this, The plaint- 
iff sought to extend the period of limitation 
on the ground that fraudulent accounts were 
delivered, and that the suit was brought 
within one year from the time when the 
fraud was first known to him, and the 
appellant now complains of the way in 
which this part of the case has been dis- 
posed of, The Judge says :—“ No special 
“limitation on the ground of fraud can be 
“ allowed, since the fact of suspension is 
“ evidence of the discovery or the suspicion 
“of fraud.’ We are of opinion that this 
is not a satisfactory finding. A specific 
date was stated by the plaintiff as the time 
when he discovered the fraud, and the 
Judge should have found specifically when 
the fraud was first known to the plaintiff 
The Judge says that at the suspension 
there was a suspicion of fraud, buf this is a 
very different thing from kuowledge, and 
it ig knowledge, uot suspicion, which is 
spoken of by the Statute (Section 83 of 
Act X of 1859) which applies to this 
case. 


It has, however, been further contended 
that, as it is found as a fact that the ac- 
counts were delivered before Sawun 1272, 
the suit, which was not commenced till 
Bhadro 1273, is manifestly too late. It is 
argued that when the’ accounts were deli- 
vered, the plaintiff had the means of know- 
ing that a fraud had been committed, aud 
that when he*had the means of knowledge, 
he must be taken to have kuown of the 
fraud. But we cannot give our assent to 
either of these propositions. An inspection 
of the accounts would in mauy cases give 
no information as to the fraud, which might 
be only discoverable by comparing the ac- 
counts with other sources of information. 
Nor ure means of knowledge, and know- 
ledge in a general sense, identical, Suppose 
a large mass of papers and accounts to be 
handed over by an agent to his employer, 
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it may be that by a long, careful, and pa- 
tient examination of these, a fraud would be 
discovered, ard the employer has, therefore, 
in his hands the means of knowledge. But 
how can it be said that means of knowledge 
is in such a case equivalent to knowledge? 
On the otber hand, we do not,at all mean 
to hold that a man jg at liberty carelessly to 
shut his eyes to information within his 
reach, and in this or other way means of 
knowledge may sometimes be very properly 
said to be equivalent to knowledge. 

We have no doubt that this is the true 
explanation of the expressions used by Mr. 
Justice Morgan in the case which has been 
cited from the 8 Weekly Reporter, Act X. 
Rulings, 121. It could not have been in- 
tended to lay down as an abstract proposi- 
tion that, when fraudulent accounts are 
delivered, the suit must be brought within 
one year from the date of delivery, for the 
Act makes a most clear distinction between 
the delivery of the accounts and the disco- 


THE WEEKLY REPORTER. 


Rulings. [ Vol. IX. 


Baboo Turdeknath Sein for Appellant. 


Baboos AshootosA Dhur aud Tarucknath 
- Dutt for Respondent. 


A notice under Seqfion 216 Act VIII of 1859, calling 
upon a debtor to shew cause why a decree should not 
be executed agdinst him, is a proceeding within the 
meaning of Section 20 Act XIV of 1859, and the debtor's 
period of limitation for a new trial runs from the date 


of service of such notite, 


Loch, J—Tuis case was remanded by 
the High Court on the appeal of the present 
special appellant, with direction to the 
Lower Court to determine two points: lsg, 
whether the petitioner was entitled to a re- 
hearing of his case under Section 119; and, 
2nd, should this point be given against him, 
the Court should determine from evidence 


very of the fraud, which distinction a deci- whether the uotice, alleged to heve been 
sion in the Sense contended for would | issued after execution was applied’ for in 
wholly annihilate. October 1868, was served according to law. 
The case will, therefore, be remanded to ; 
the Judge to try the question whether: The* respondent purchased a decree 
fraudulent accounts were delivered by the | obtained by Mr. Runsay against the special 
defendaut to the plaintiff, and, if so, when ! appellant on 28th March 1862, and had 
the fraud was first known to the plaintiff, | his name substituted in September 1863. 
and he will dispose of the question of limi- | On 17th September 1863, he applied for 


tation in accordance with this finding. 





The 27th February 1868. 
Present: 


The Hon'ble G. Loch and C. Hobhouse, 
Judges. 


Notice under Section 216 Act VIII. 
1859—Section 20 Act SIV. 1859—- 
Limitation. : 


Case No. 318 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of Hooghly, dated the 29th 
August 1867, reversing an order passed 

by the Principal Sudder Ameen of that 


+ 


District, dated the 16th March 1866, 


Obhoy Churn Dutt (Judgment-debtor) 
Appellant, 


VET SUS 


Modhoo Soodun Chowdhry (Decree-holder) 
Respondent. 


the service of notice under Section 216, and 
the report of the Nazir, dated 9th October 


| 1868, shews that it was served. On 17th 


February 1864, the decree-holder was 
directed to proceed with the execution of 
his decree, and, failing to take any steps, it 
was struck off on 28th April 1864. The 
present application was made on 12th 
December 1865, and on the issue of notice 
the debtor appeared and urged that uo notice 
had been served upon him before:the ex parte 
decree was obtained, and he, therefore, 
prayed that the case might, under the 
provisions of Section 119, be admitted to a 
re-hearing ; and he further denied that any 
steps to execute the decree had. been takeu 
till the present proceediugs in execution were 
issued, and having made this application for 
a re-hearing of the case within 30 days after 
process for enforcing judgment had been 
taken, he was entitled to have it admitted. 


On remand, the Courts below have found 
that the notice under Section 216, returned 
by the Nazir on 9th October 1863, waseduly 
served ; that there was no ground for dis- 
crediting the witnesses on this point ; and 
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that, as no application for re-heari ing had been 
made till 1866, the applicant was clearly 
out of Court. 


It is now contended before us that a notice 
under Section 216 is not a process to enforce 
judgment as contemplated in Section 119. 
The words of the law are:— The defendant 
“ may apply within a reasonable time not ex- 
“ ceeding 30 days after any process for enfore- 
“ ing the judgment has been executed.” By 
the Full Bench Raling of llth September 
1866, VI Weekly Repor ter, page 99, it was 
held that the issue of a notice by the Court 
under Section 216 was a proceeding within 
the meaning of Section 22 Act XIV of 
1859 to enforce, or to keep in force, a decree ; 
and the Full Bench Ruling of 3rd February 
1868,* quoted by special appellant in support 
of his plea, is uot in any way opposed to the 
view taken by the Court in its previous 
ruling. In the latter judgment, the Court 
held that process of attachment, aud not 
actual sale, of the debtor’s property was a 
process in execution, and the period of 30 
days would begin to count from the date of 
attachment; and the rule laid down by the 
Court was “that, as soon as execution of 
“ some process or writ against the defend- 
“ ant has apprised him of the fact of the 
“decision, he is bound thereupon to 
“apply to the Court within 15 days (in 
“Act X suits, and 30 days in suits 
“ before the Civil Courts) fora new trial.” 
Now, the notice under Section 216 calling 
upon the debtor to show cause why the 
decree should not be executed against him, 
gave him ample notice. of the fact of a 
judgment existing against him which was 
about to be enforced; and we thiok he was 
bound to have applied for a new trial within 
30 days from the service of zuch notice, and 
that he cannot excuse his neglect in not so 
applying by pleading that uo writ was 
issued for the attachment of his property or 
person. We concur, therefore, with the 
Judge that special appellant is not entitled 
to a new trial. 


The plea of limitation is urged against the 
execution of this decree, but as the proceed- 
ings taken in 1863 have been held to be 
bond fide, and the present application is 
within three years from that time, this plea 
must alsobe rejected. The appeal is dis- 
missed with costs. 





-S 


* See Supra, p 236. 
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The 28th February 1868, 
Present: ¢ 


The Hon'ble W. S, Seton-Karr aud Dwarka- 
nath Mitter, Judges. i 


4 
Nleasurement by proprietor of a farm- 
ed estate—Section 9 Act X. 1859. 


Case No. 1850 of 1867 under Act X of 
1859. 

Special Appeal from a decision passed by 
the Judge of Kajshahye, dated the 10th 
June 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 28th March 1867. 


Range Krishto Motee Debia (Plaintiff) 
Appellant, 


VETSUS 


Ram Nidhee Sircar and others 
(Defendants) Respondents. 


Baboo Debendro Narain Bose for 
Appellant. 


Baboos Nubo Kishen Mookerjee aud 
Lukhee Churn Bose for Respondents. 


A proprietor of an estate is not barred from measure- 
ment by the fact of its being leased toa third purty ; 
nor is a proprietor bound, under Section 9 Act X, 1859, 
to show that he is im actual receipt of the rents at the 
time when he applies to measure the land. 


Seton-Karr, J.—Tue decision of the 
Judge in this case is erroneous in law. 


The plaintiff sought the assistance of the 
Court to measure a mehal and was resist- 
ed by the ryots on the ground that the 
mehal was an ijarah, and that the plaintiff, 
the applicant for aid in measurement, was 
uot in the receipt of the rents, 

The Deputy Collector over-raled this plea, 
because the plaintiff was the admitted prou- 


* 
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prietor of the mehal, and the ijarah was 
about to terminate. 


On appeal, the Judge ruled that the 
plaintiff not being at the time of his appli- 
cation in the receipt of the rents, aud the 
mehal being leased to a third party, the 
plaintiff had no right to ask the aid of the 
Court. \ 


In appeal before us, two decisions of this 
Court have been quoted by the respondent 
in favour of the Judge’s decision :— Weekly 
Reporter, Volume VII, page 415, and Weekly 
Reporter, Volume VIII, page 12. The 
latter of these decisions refers. to Section 
10 of Act VI of 1862, and not to Section 
9, which is now before us. ‘The other deci- 
sion, at first sight, might seem to counte- 
nance the contention of the respondent ; but, 


` on looking closely into that case, it appears 


that the judgment proceeded on the ground 
that the plaintiff was seeking to establish 
his actual title, which was disputed, under 
pretence that he had a right to measure the 
land, and the Judges held that ‘ Section 
“ 9 was never intended to give a party a 
“ right to sue for possession of land under 
“ color of dn assertion that he had a right 
‘‘ to measure.” 


In the case before us, the plaintiff’s title 
and position are undisputed ; he is the actual 
proprietor of the mebal; and we do not 
think that he was barred from measurement 
by a lease which, it appears in this instance, 
was on the point of terminating. 


The decree of the Judge is set aside, and 
that of the Deputy Collector is restored, 
the appeal being decreed with costs and 
interest. 


AMiiter, J—I wish to add that the words 
of Section 9 are clearly in favor of the 
special appellant. A man who is the ad- 
mitted proprietor of a tnehal is not bound to 
show that he is in actual receipt of thè rents 
at the time when be applies tomeasure the 
land. The words “in receipt of the reuta” 
have no reference to the first part of the Sec- 
tion, 7. c, to the words “ proprietors of 
tenures and estates,” but to the words “ other 
persons,” or other than those who are ad- 
mittedly proprietors of the mehal or tenure 
within which the lauds to be measured are 
situated. ‘he conjunction “or” is disjunct- 
ive, and not copulate. e 
decreeing the 


I concur in the order 


appeal, 
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The 28th February 1868, 


Present : 


The Hou’ble F. B. Kemp and E., Jackson, 
Judges. 


Case No. 1727 of 1867. - 


Special Appeal froma decision passed by 
the Judge of Bhaugulpore, dated ihe 
28th February 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 27th January 
1866. 


Toolsce Dutt Misser and others (Defendants) 
Appellants, 


VETSUS 


Brojo Mohun Thakoor and another (Plaintiffs) 
Respondents. 


Mr. R. V. Doyne nud Baboo Romesh 


Chunder Militer for Appellant. 


ir, R. E. Twidale ond Baboo Unnoda 
Pershad Banerjee for Respondents. 


Where plaintiff, suing to obtain certain property un- 
encumbered by a previous mortgage, pays into Court the 
amount due under the lien of defendant as mortgagee, 
and states that he has no objection to the sum being 
apprupriated to the payment of that lien, he has no cause 
of action as against defendant. 


Plaintiff alleging thatan attachment subsisted, and 
that therefore the mortgage under wlfich defendant 
claims is invalid, is bound to prove his allegation, and 
the onus is not discharged by ‘shewing that attachment 
was made some years previous to the alienation. 


Kemp, J.—Severat points have been 
taken by the learned Counsel Mr. Doyne for 
the special appellant. ‘The special respondeut 
wishes to obtain the property in dispute 
unencumbered by the previous mortgage. 
We fiud on turning to the record that th 
special respondent, the day after the presgnt 
suit was instituted, paid into Court ihe 
amount due under the special appellant’s 


4 
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N 


Mortgage—Contesting a mortgage, 
yet paying up mortgagee’s lHen— 
Onus probandi, i 
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lien, and on being questioned by the Court, 
the special respondent stated that he had 
no objection to this sum being appropriated 
tothe payment of the special appellant’s lien. 
In fact, the mortgage of the special appel- 
lant having been fully satisfied by the vo- 
luntary act of the special respondent, the 
latter has no cause of action as against the 
special appellant, and the suit on that 
ground alone ought to have beén dismissed, 
without going into the merits. 


The Judge is, in our opinion, wrong in 
throwing the onus on the special appellant 
of proving that no attachment subsisted at 
the time his lien was created. 


It is the allegation of the special respond- 
‘ent that an attachment subsisted, and that 
consequently the mortgage under which the 
special appellant claims is invalid. The 
plaintiff (special respondent) was bound to 
prove this; and he could have had no 
difficulty in doing so by moving the Court 
under the provisions of Section 188 of the 
Code of Civil Procedure to send for the pro- 
ceedings in the execution stage, which would 
have clearly shewn when the attachment was 
made, and when it was withdrawn. . 


Any private alienation by sale, gift, or 
otherwise during the continuance of the 
attachment, would be null and void under 
the provisions of Section 240 Act VIII. 
of 1859. But it does not follow that because 
attachment was made in1862, that the attach- 
ment so made subsisted some years after- 
wards when the alienation was made. We 
also find that although the ozs was not on 
the special appellant, he offered evidence 
to prove that the attachment had been re- 
moved, which the Judge refused to receive. 
The plaint, too, does not raise the plea that 
the attachment was subsisting at the time 
of the alienation under which the special 
appellant claims, and that, therefore, such 
alienation is null and ‘void. The Judge is 
also clearly wrong in holding that because 
the mortgage-deed provides that in the event 
of the mortgaged premises being sold, and not 
being sufficient to meet the debt, the person 
- and other property of the mortgagor would 
be linble, the mortgagee must be considered 
to have waived his right under the mortgage, 
and that he cannot follow that property into 
whosoever hands it may have passed. 


„æ The decision of the Judge is reversed and 
the appeal decreed, the suit of the special 
respondent (plaintiff) being dismissed with 
costs in all the Courts bearing interest. 
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The 29th February. 1868. 
Present: °” 


The Hon’ble L. S. Jackson, Judge. 


Appointment of Peons—Act V (B. C.) 
1864. 


Case No. 643 of 1867. 


Miseellaneons Appeal from an order pass- 
ed by the Officiating Judge of Backer- 
gunge, dated the 13th July 1867. 


Gooroo Dyal Singh, Petitioner, 


Paboos Chunder Madhub Ghose, Mohinee 
Mohun Roy, Sreenath Banerjee, 
Bungshee Dhur Sein for Appellant 


and 


By Act V (B. C.) 1863, the appointment of peons 
is vestedin the Nazir subject to the approval of the 
Judge, by whatever title designated (Sections 3, 12), 
and no superior authority is competent to control such 
appointments or to restrict the choice of the Nazir, 


Jackson, J.—It seems to me that the 
interference of the Judge, and the whole- 
sale removal of the five peons on the ground 
that the claims of certain abolished chup- 
rassies had not been considered, was wholly 
unwarranted. 


By the Bengal Act V of 1863, the ap- 
pointmeut of peons in the Civil Court is vest- 
ed in the Nazir, subject to the approval of the 
Judge, by whatever title he be designated 
(Sections 3 and 12) ; and I am not aware 
that any superior authority whatever is 
competent to control such appointments, 
or to restrict the choice of the Nazir in 
any way whatever, the intention of the 
framers of the Act being manifestly that 
the selection of proper agents should rest 
with the person under whose direction they 
were toact. 


The order of the Judge is, 
aside, 


therefore, set 
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The 29th February 1868. 


* Present: 


THR WEEKLY REPORTER. 
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Wards and not being European British sub- 
The law, therefore, comprises the 
cases of all minors not coming within one 
or other of these two classes, and acts altoge- 


The Hon’ble G. Loch and C. Hobhouse, | ther irrespective of the Mahomedan Law, 


Judges. 


- Mahomedan minors~Letters of ad- 
ministration—Aot XL of 1858—Pro- 
pinquity of relationship or fitness. 


Case No. 519 of 1867. 


by the Judge of the 24-Perqunnahs, dated 
the 9th September 1867. 


Akima Bibee, Appellant, 
VETSUS 
Azeem Sarung, Respondent. 


Baboo Poorno Chunder Shome for 
Appellant. 


Baboo Mohinee Mohun Roy for Respondent. 


Act XL of 1858 comprises the cases of all minors not 
under the Court of Wards, and not being European 
British subjects, and acts irrespective of the Maho- 
medan Law, which can be no guide to the Civil Court in 
determining whether an applicant should, or should not, 
have letters of administration. 


Section 7 looks as much to the fitness of the relative 
as to his propinquity, and when two relatives claim the 
right to xdminister, the Court is at liberty to disregard 
the latter qualification and look to the former. 


Loch, J.—Tuis isan application for let- 
ters of administration under the provisions 
of Act XL of 1858. The petitioner is the 
uncle and father-in-law of Jaigum Bibee, 
the daughter of his brother Nuzzur Maho- 
med. daigum Bibee is still a minor, and 
before us her mother Akima objects to the 
applicant being made manager, as there ap- 
pears to be a dispute regarding the share in 
the joint property to which each of the 
brothers was entitled. 


Before us it is urged that under the 
Mahomedan Law, the mother is entitled to 
the custody of her minor daughter till she 
arrive at puberty. This may be the case 
ordinarily, but it does not follow that when 
marriage takes place, she would still be 
entitled to that custody. Be this as it may, 
the custody of the child is not the question 
before us, but the administration of her 
estate. Now, Act XL of 1858 was eifacted 
to make better provision for the care of the 
persons and property of minors not brought 
under the superintendence of the Court of 


deed or 
Miscellaneous Appeal from an order passed | tha certificate 
180. 
titled under a will, or if such person be’ 
unwilling to nndertake the trust, and there is 
any near relative of the minor, who is will- 














apaa eh e ea aaa a 
a 


and that law can be no guide to us in deter- 


mining whether the applicant should, or 
should not, have the certificate prayed for. 


It is then urged that under the provisions 
of Section 7 of the Act, the nearest of kin 
to the minor is entitled, where there is no 
will appointing a manager, to receive 
But the law does not say 
It says that iť there be no person en- 


ing and ft to be entrusted with the charge 
of the property, the Court may grant a 
certificate to such relative. The law looks 
as much to fitness of the relative as to his 
propinquity ; and where two relatives claim 
the right to administer, the Court is, we 
think, at liberty to disregard the latter 
qualification, and look rather to the former. 


From the evidence, it appears that the girl | 


is living, with her father-in-law, and the 
Judge, in giving him the certificate of ad- 
ministration, was probably led to do so from 
the consideration that he was better qua- 
lified than the mother to look after the 
property. We see no sufficient grounds 
for interfering with the order made in this 
case, and dismiss the appeal with costs. 


The 29th February 1868. 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 


Timitation—Clause 16 Section 1 Act. 
REV. 1659—Sums over-drawn by a 
Gomashta—Set-off. 


Case No. 1615 of 1867. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 8th April 
1867, affirming a decision passed by tits 
Principal Sudder Ameen of that Dis-, 
trict, dated the 14th August 1866, 


- 
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Kalee -Kishen Paul Chowdhry (Plaintiff) 
Appellant, 


versus 


,Mussamut Jugut Tara and others ( Defend- 
auts) Respondents. ` 


Baboos Romesh Chunder Mitter and Bama- 
churn Banerjee for Appellant. 


Baboos Kallee Mohun Dass and Kallee 
Kishen Sein for Respondents. 


In a suit against the heirs of a gomashta to recover 
the aggregate amount of certain sums of money over- 
drawn from time to time by the gomashta to the date 
of bis death, less the salary due to the gomashta 
during the whole period of his incumbency, —HELD 
(by Kemp, J, dismissing the appeal) that, in the ab- 
sence of any stipulation between the parties that the 
salary of the deceased was to be set off atall against 
the items overdrawn, the claim for recovery of such 
of the items as were drawn more than 6 years previ- 
ous to the institution of the suit was barred by Clause 
16 Section 1 Act XIV. 1859, 


Held by Jackson, J. contra, 


Jackson, J.—THE plaintiff sues to recover 
the aggregute amount of certain sums of 
money from time to time taken by his 
gomaslita from the your 1265 to the date 
of his death, deducting therefrom ‘the total 
amount of salary due to the gomashta, 
The defendants are the heirs of the go- 
mashta. 


The fact of the money being taken, and 
of the salary being due, has been found 
by the Lower Appellate Court. But it is 
suid that the Lower Appellate Court bas 
erroneously app.ied limitation to the sums 
taken by the gomashta in the years 1265 
and 1266 That Court has held that what- 
ever was due at the end of the year 1266 
is barred and must be deducted from the 
claim. The plaintiff contended that 
that sum is not barred as the salaries for 
the following years should have been set 
off against that sum, 


© Tt appears to me that this Court should 
-not in any.way favor the plea of limitation. 
When the law applies, it must have its 


course ; but, if upon the ordinary system of 


taking accounts between master and servant, 
the salary of each year us it fell due would 
have been set off against the sums appro- 
priated by the gomashta, it would be, more 
consonant with equity to adopt that course 


f account ‘than to hold that the salary of 
eag year was to be set off only against 
the debt of each year, and thus allow a 


large portion of the debt to be barred from 


e 
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recovery. There does not appear to have 
been any misappropriation. The gomashta 
was allowed from time to time to take what- 
ever sums of money he required from the 
treasury of his master. These had to be 
re-paid ; and it seems to be admitted that the 
first item from which the master would re- 
pay himself was the ,servant’s salary. It 
seems to me that there was, in fact, a ran- 
ning account between the master aud ser- 
vant, aud that if the servant had overdrawn 
what was due for his salary in the year 
1266, the sum which was due for his salary 
at the end of 1267 would be credited at the 
end of that year against what had been 
overdrawn at the end of 1266; and, if a’ 
balance still remained, that the amount dus 
for the salary of the year 1268 would, at 
the end of the year 1268, be credited against 
that balance; and similarly, if a balance still 
remained, the salary for the year 1269 
would, at the-end of that year, be also cre- 
dited against that balance, and similar erc- 
dits of salary due at the end of each year, 
or whenever the salary fell due, would con- 
tinue to be made against the oldest standing 
debt. If this is the correct view of the 
law, the manner in which the Lower Appel-- 
late Court has taken tha accounts is erro- 
neous. The principle in law upon which 
I think this is the correct mode of taking 
the accounts, is the right of the creditor 
to appropriate sums, however paid, in re- 
duction of debt to whatever portion of the 
debt he pleases, so long as the debtor does 
not distinctly state that the sums so paid 
are paid against a particular debt. 


I would reverse the Judge’s decision, and 
on the account, as I hold it should be taken, 
would find that no portion of the gomashta’s 
debt is barred by limitation, and there- 
fore I would decree the plaintiffs clajm 
with all costs. 


As there is a difference of opinion on the 
law, the opinion of Mr. Justice Kemp will 
prevail, and this appeal be dismissed with 
costs. . 


Kemp, J.—I cannot concur in the judg- 
ment of my learned colleague. I would 
confirm the decision of the Lower Appellate 
Court which, I may observe, confirms that 
of the Court of first instance. 


The view taken by Mr. Justice Jackson of 
the application of the Statute of Limitation 
to the fucts of this case as admitted between 
the parties or substuntiated by reliable evi- 
dence, is wholly different from the plea 
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raised by the plaintiff, special appellant, in 
the Lower Appellate Court. 


I proceed to state briefly the nature o 
the suit as gathered from the pleadings, 
which I have consulted in the original 
vernacular. 


* The plaintif isa mohajun, He sues the 
heirs of a deceased] gomashta, by name 
Muthooranath Paul, on the allegation that 
the said gomashta 
funds of three guddees under his charge 
at various,dates, from the year of his ap- 
pointment in 1265 to the date of his death 
in 1269, an aggregate sum of rupees 1,645, 
‘omitting fractions. From this sum, the 
plaintiff gives credit, on account of salary 
during the whole period of the deceased 
gomashta’s incumbency, rupees 560, and 
his claim is for tho balance or rupees 1,085, 
date of institution of suit being 17th Chyet 
1272 B.S. 


In his plaint, the plaintiff states that as 
there was no stipulated term within which 
the sums so overdrawn were to be re-paid, 
his' cause of action for the whole sum so 
overdrawn, which ranges over five years, 


‘arose on the day after the death of the 


gomashta, or on the 25th Bysack 1270. 


Both the Lower Conrts have held that 
Clause 16 Section 1 Act XIV of 1859 
applies to this suit, and that on the date of 
institution of suit, ¢. e., the lyth Chyet 
1272 B. S, the monies overdrawn in 1265 
and 1266 were barred by lapse of time. 
A decree was given in part of the sum 
claimed or for sums overdrawii iu the years 
1267, 1268, and 1269, after deducting the 
salary due to the late gomashta for those 
three yenrs up to date of death. 


In appeal to the Judge, the plaintiff, 
special appellant, appealed on one ground 
alone, which I translate from his petition 
of appeal in the vernacular, viz.,—‘‘It is 
“not customary to recover in cash gums 
“overdrawn by a gomashta as long as he 
‘tis iu the service. Muthooranath Paul was 
“in service up to date of his death, ergo 
‘t my cause of action arose from the date 
“of his death. The Principal Sudder 
“ Ameen has over-looked this, and has cal- 
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overdrew from the | 


“culated the period from which limitation ! 
' admit that these three cases will be governed 


‘by one and the same decision in special 


“runs from the date of each item over- 
“drawn. 


Before us, the pleader of the special ap- : 


pellant abandons this plea altogether, and 
raises an entirely new one, which has found 
favov with my learned colleague. 


| 


| 
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I nm clearly of opinion that as there was 
no stipulation between the parties that the 


f, salary of the deceased gomashta was to 


be set off at all against the items overdrawn 
by him, much less that the salary due for 
the whole period of his service was to be 
set off against the oldest claim in point of 
date on account of sums overdrawn by him 
so as to evade the Statute of Limitations, 
the concurrent opinion of the Lower Courts 
which is based upon the pleadings and alle- 
gations before them, is the correct one. I 
would dismiss this appeal with costs and 
interest, 





The 2nd March 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Jurisdiction—Damagres caused by 
illegal removal of crops. 


Cases Nos. 1287, 1314, and 1451 of 1867, 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of Tipperah, 
dated the Gth March 1867, reversing a 
decision passed by the Moonsiff of that 
District, dated the lath December 1866. 


Ram Jeebun Koyce (Plaintiff) Appellant, 
VETSUS 


Shahazadee Begum and others (Defendants) 
Respondents. : 


Baboo Nuleet Chunder Sein for Appellant. 


Baboo Sreenath Banerjee for Respondents. 


A Court of Small Causes has jurisdiction in a suit for 
the recovery of damages under 500 Rs. sustained by the 
illegal removal of crops, and no special appeal lies. A 
Lower Appellate Court should not decline jurisdiction 
in such a case, if, for the purpose of deciding upon 
plaintiffs claim, it is necessary to go into the question of 
the title of the zemindars, although the decree would 
be only binding ei the subject-matter of the suit, 
i @,, the value of the crops, 


Bayley, J.—Tue pleaders of both parties 


appeal, 


The first objection is made by the re- 
sfondent, and is, that as this was a suit for 
the recovery of damages under 500 rupees, 


~~ 
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sustained by illegal removal .of crops under 
a false pretence of legal distraint, the juris- 
diction was that.of the Small Cause Court, 
and no special: appeal will lie. We think 
that, looking to the Full Bench decision of 
the 26th August 1868, page 127, there is no 
special appeal. ; 


The plaintiff sues for crops wrongfully 
carried away. The Lower Appellate Court 
held it had no jurisdiction, as the circum- 
stances of the case shewed the title of two ze- 
mindars was involved. We think the Lower 
Appellate Court was wrong in declining 
jurisdiction. If, for the purpose of deciding 
whether plaintiff was entitled to a verdict, 
it was necessary to go into the question 
of the tile of the zemindars, the Lower 
Appellate Court should have done so, 
although the decree would, of course, been 
have only good and binding quoad the sub- 
ject-matter of suit, viz., the value of the 
crops. 

In this view, we, acting under Section 15 
of the Charter, return the case to the Lower 
Appellate Court to be re-tried with re- 
ference to the above remarks. 


The 2nd March 1868, 
Present: 


The Hon’ble G. Loch and C. Hobhouse, 
Judges. 


Wiscellaneous appeal—Sections 229 
and Z231, Code of Civil Procedure. 


Case No. 548 of 1867. 


Miscellaneous Appeal from an order passed 


by the Principal Sudder Ameen of 


_ Jessore, dated the 3rd August 1867, 


Gooroo Doss Roy (Decree-holder) 
Appellant, 


VErSUS 


Puachanun Bose and another (Judgment 
debtors) Respondents. 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Baboos. Onookool Chunder Mookerjee, 
Sreenath Doss, aud Romanath Bose for 


° ‘Respondents. 


Where an enquiry has- been held under Section 229, 
Code of Civil Procedure, anda regular appeal lies to 


the High Court under Section 281, a miscells 
appeal cannot be entertained. 


Hobhouse, J.--THERE has been 
irregularity in the proceedings in this c 
but in substance the Court below has 
an enguiry under Section 229 of the | 
of Civil Procedure, and a regular appeal 
fo this Court under Section 33], anc 
case is not one, therefore, that we can e 
tain and determine as a miscellaneous ap 

The case is, therefore, struck off 
Miscellaneous Bench, and one mor 
time is given to appellant to appeal or 
stamp to the proper Bench. Costs of 
proceeding to follow the ultimate dec 
of the appeal, 


The 2nd March 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarka 
Mitter, Judges. 


Alienation of ancestral propert 
Case No, 1229 of 1867. 


Special Appeal from a decision passe 
the Judicial Commissioner of Chota 2 
pore, dated the 16th March 1867, af 
ing a decision passed by the De, 
Commissioner of that District, dated 
7th July 1866. 


Buraik Chuttur Singh and anoth 
(Plaintiffs) Appellants, 


VETSUS 


Greedharee Singh and others (Defends 
Respondents. 


Baboo Sham Lall Mitter for Appellar 


Baboo Bhowanee Churn Dutt 
for Respondents. 

Añ alienation made by a Hindoo with the conse 
his son cannot under the Mithacshara be quest 
by the grandson. 

Mitter, J.—Tuens is no ground of sp: 
appeal in this case. Ifthe petitioner 
in existence at the time of the alienatic 
question, his claim is clearly barred by 
Law of Limitation. Ifhe was not, he car 
under the Mithaeshara, question an aliens 
made by his grandfather with the conser 
his father. As to family custom, the Le 
Appellate Court has distinctly found tha 
petitioner gave no evidence to support 
plea as based thereupon. We reject 
appeal with costs. 


mr- 


338 Cwil THE WEEKLY REPORTER, Rulings, [ Yol. TX, 


The 2nd March 1868. The 3rd March 1868. 


. Present: Present : 








The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G. Loch and 
J. B. Phear, Judges. 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


= $ 


zZntervenor made a\party at plaintiff's 
request. Mahomedan husband — Purchase 

of property in name of wife — A 

Judge’s functions—ZLegal presump- 


Case No. 778 of 1867 under Act X of 1859. tions—Legal evidence, 


Special Appeal from a decision passed by 

the Judge of Beerbhoom, dated the ith 

`> January 1867, reversing a decision pass- 

ed by the Deputy Collector of that 
District, dated the 29th May 1866. 


Appeal No. 12 of 1867. 


Appeal under Section 15 of the Letters 
Patent of the High Court, dated the 
28th December 1865, against the judg- 


g and Ghose Mundul (Plaintif 
Sham Chand Ghose Mundul (Plaintiff) ment of the Howble L. S. Jackson and 


Appellant, the Hon'ble G. Campbell, Judges of the 
High Court, dated the 30th of July 1866, 
VETSUS in Special Appeal No. 836 of 1866, from 


the decision of the Judge of Rajshahye, 
dated the 16th November 1865, reversing 
the decision of the Principal Sudder 
Ameen of that District, dated the 22nd 
May 1866. 


< Doya Moyee Mundulnee and others 
(Defendants) Respondents. 


Baboo Debendro Narain Bose for Appellant. 


No one for Respondents. l 
Ranee Surnomoyee, Plaintiff, (Appellant 


before the Division Bench) dppellant, 


When an intervenor in a suit to recover rent is made 
a party at the request of the plaintiff, the latter cannot 
afterwards, by special appeal, get rid of the effect of 


his own act. VETSUS 


Loch, J.—OsseEctTIon is taken to the 
order of the Judge making Kangal Mundul | Luchmeeput Doogur and others, Defendants, 
a party to this suit, which was brought by (Respondents before the Division Bench) 
plaintiff to recover rent for 1271 at an| Respondents. 
enhanced rate after service of notice against 
Bukronath Mundul, the tenant, and another, 
the son of Kangal Mundul. 


Kangal Mundul intervened, alleging that 
he was the real ryot and that he held the 
lands in his son’s name, and that Bukronath 
had no interest in nor possession of them. 


The intervenor, at the request of the 
plaintiff, was made a party to the suit. The 
Judge is wrong in saying that he was made 
a party under Section 77 of Act X of 1859. 
That Section is quite inapplicable to a case 
like this; but as Kangal Mundul was made 
a party at the request of the plaintiff, the fuct that he purchased the putnee in the name of his 

: not now get rid of the effect of his | wife 
e z | A Judge in this country is Judge both of Jaw and 
own act. fact; but if, in deciding upon the facts, he deals im- 


i udge finds that it ig | properly with the presumptions which the law would 
On the evidence, the arg fis raise, he commits an error in law which the High Court my 


quite untrustworthy, and therefore We see | can correct in special appeal. : 
no grounds for admitting the special appeal, When a Judge decides without legal evidence, he 
which we dismiss. | commits an error in law, 


Baboos Sreenath Dass and Bhuggobutty 
Churn Ghose for Appellant. 


Mr. B. T. Allan nnd Baboos Muhinee 
Mohun Roy and Hem Chunder Banerjee 
for Respondeuts. 


Where a Mahomedan husband was found to have paid 
the purchase-money for a puinee talook standing in the 
name of his wife, it was held that his having been in 
possession of the money was primd facie evidence that 
the putnee talock belonged to himself and not to 
his wife, and that presumption was not rebutted by the 
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The following are the judgments of the 
Division Bench :— 


Jackson, J.—I HAVE intimated, in the 
course of the argument, the difficulty which 
T should feel in reversing or setting aside 
the judgment of the Lower Appellate 
Court. I cannot say in this case any more 
than I could say in a similar case which 
was before us to-day, that the judgment 
or decision of the Zillah Judge was alto- 
gether satisfactory. Still it appears to me 
indisputable that the Zillah Judge has, whe- 
ther his reasons be conclusive or not, come 
to a positive finding upon the single issue 
of fact which is before us in the present 
case. That issue is whether the particular 
mehal now in dispute was acquired, as it 
purports to have been acquired, by Kaimun- 
nessa Geebee or by her husband, who is 
one of the judgment-debtors. It is uot, 
as ij seems to me, a separate issue in the 
cause whether the purchase-money by which 
the property was acquired was the pros 
perty of the husband or of the wife. 
But the source whence that money was 
derived is one test, aud a very important 
test, as to the character of the purchase. 
It has been laid down by the Privy Council 
in a case* where a Hindoo family was con- 
cerned, that this fact (namely, the source 
whence the money was derived) is a material 
test; and, no doubt, in a joiut Hiudoo family, 
where the parties live in commensality and 
joint estate, the source Whence the money 
is derived is of paramount importance with 
a view to determining the right to the 


property. 


It appears to me that the estate of a 
Mahomedan husband and wife is essentially 
different from that of a Hiudoo family. 


A Mahomedan husband and his wife may 
have, avd often do have, independent estates. 
To say in such a case that because the pro- 
perty stands iu the uame of the wife, and 
because the husband is indebted, we are to 

resume collusion or to presume benamee 
purchase : aud to throw it upon the wife to 
prove substantively the purchase with her 
own funds, would be, in my opinion, going 
to an extent to which our Courts have 
never gone and cannot properly go. No 
doubt, in such a case, if evidence were 
adduced, which went to show that the pur- 
chase-money had been actually the money 
p° the husband, as Judges of fact we 
Ga eae EN ae 


* Gopee Kisto Gosain, versus Gunga Persad Gosain, 6 
Moore's Indian Appeals, 53. 
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should require something to be shown, and 
clearly shown, on the other side ; and if it 
were not shown, we shoulẹ have little 
difficulty in coming to the conclusion that 
the property had been acquired by the 
husband. 


Now, in the case before us, the special’ 
appellant’s pleader has not contended that 
the state of proof in this case was such 
that the Judge was absolutely bound in law 
to find on behalf of the plaintiff. Although 
he has stated his objection over and over 
again, it has uever taken that shape. His 
objection was that the Judge had not suffi- 
ciently investigated the case, 


I believe that the Judge has as much 
investigated this case and considered the 
circumstances and conclusions upon them 
as he would do if we were to remand tho 
case fifty times over. I am satisfied that 
the Judge has considered the ease, and it 
seems to me perfectly clear that hehas re- 
corded an opinion which he must have meant 
to be unmistakeable. 


That being so, aud his opinion on the 
fact being final, I say (and I sy it with 
some regret) that this Court on special 
appeal is not competent to disturb it, 


I carefully refrain from saying what we 
should do with this case if. we were trying 
the case in regular appeal orin the exercise 
of original jurisdiction. It would be super- 
fluous and irregular to say so, because we 
have not looked and cannot look into the 
evidence. It appears that the Court of firat 
instance relied on the evidence of the zemin. 
dar who granted the putnee to show that 
the tenure had beeu paid for by the husband 
out of his own private funds. 


If we were to lvok into the evidence, we 
might possibly find that the zemindar had 
nothing on which to found this statement 
but his own conjecture. It is perfectly 
manifést that the lady, in whose name tlie 
property stands, being a Mahomedan and 
Purdanusheen, could not have gone person- 
aliy to the zemindar to take a putuee. 


Now, I do not see how it was possible for 
the zemindar to say that the mohey which 
the husband took was his own money, and 
not the money of his wife. It wus alleecd 
on the side of the plaintiff, and it may or 
may uot be true, that at the time when the 
moue was paid, the husband was in insol- 
vent circumstances. If he was so, it would 
be more probable that the money for this 
purchase had come from the wife than from 
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the husband. However that may be, what- 
ever our conclusions might have been if 
we had been trying the case as Judges of 
fact, I cannot too strongly insist on the 
position that a distinct finding of fact has 
been arrived at by the Court below, and 
that we are not competent to disturb that 
finding. . 

Campbell, J.—Iu my opinion there is no 
sufficient finding of the Judge in this case. 
The finding is such that, if upheld in 
special appeal as sufficiently disposing of 
the case, a most dangerous precedent will 
be created. 


The plaintiff is a creditor holding a de- 
cree against the husband, and the question 
in the suit therefore before us is, whether 
the property in dispute is really the pro- 
perty of the husband or the property of 
the wife.. Upon that question I have no 
doubt, that; the issue might be, probably 
would be, properly stated to be simply, is 
the property that of the husband or that of 
the wife? But I cannot find that there 
is any clear decision of any kind upon this 
point. The Judge does not sny :—“ In my 
opinion the property is the property of the 
wife.’ He does not evensay :—‘‘ In my opi- 
nion it is not the property of the husband.” 
He simply says,—-at-least I take his judg- 
ment, which is not even so far clear to mean 
this,—it is not proved that the property is the 
property of the husband, which seems a kind of 
verdict of not proven. Now the point of law 
in which I think the Judge is wrong is this. 
He lays down as it were this position of 
law, it is not enough that it -should be 
proved that the money was paid by the hus- 
band, and that the husband, for the series of 
years since the purchase, has had the man- 
agement and control of the property, because 
he seems tosay that state of things is con- 
sistent with the possible hypothesis that 
the property may nevertheless have really be- 
longed to the wife. It seems to me that 
the position of the Judge isso far wrong 
that if it be shown in evidence that the 
husband paid the money for this property, 
and has since had the management and 
control of the property, ‘then the onus is 
shifted, and itis for those’claiming under the 
wife to show that in reality the wife had 
funds of her own, and that the property was 
the wife’s. 

It is only so far that I differ from my 
learned colleague. 

I have said that probably the correct 
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perty was that’ of the husband or that of 
the wife. Towards finding that issue, I 
think that the ruling of the Privy Council 
establishes that the essential question which 
really represents the issue is—what is the 
source whence the money is derived? 
There is, no doubt, a certain distinction 
between a Hindoo and a Mahomedan family. 
As respects a Hindoo family, I should be 
inclined to hold, under the ruling of the 
Privy Council, whether in the case of.a son 
or a wife, that the mere holding in the 
name of such a member of the joint family 
establishes no presumption of separate 
ownership, and that in such a case it would 
be for the member claiming separate pro- 
perty to prove it. In the case of a Maho- 
medan family, uo such broad presumption of 
law can be set up. On the other hand, the 
custom of the country to which the Privy 
Council in their decision alluded is a cus- 
tom in Bengal which is almost universal,—to 
hold property benamee inthe name of fe- 
male relations and others. 


It is a custom as prevalent among Maho- 
medans as itis among Hindoos, and so far - 
in reference to the custom of the country, 
that decision of the Privy Council wholly 
applies. Therefore I would say that al- 
though in case of a Mahomedan wife there 
is, in the first instance, from the fact of 
her holding the property in her own name, 
a very slight presumption that the property 
belongs to her, still if it be proved that the 
money was paid by the husband, and that 
the property was under the control of the 
husband, then, as I have already stated, 
the onus would be shifted, and it- would be 
for those claiming under the wife to prove 
that the property was the wife’s. 


In this case Ihave stated the matter a 
little more broadly than appears in the 
Judge’s judgment, because his actual words 
are that “it is not sufficient to prove that a 
part of the money was paid by the husband.” 
Now I find that the Court of first instance, 
after going into the evidence, found in the 
most distinct way that part of the money 
had been paid by the husband, that the 
remainder had been remitted by him, and 
that the property remained in the manage- 
ment and control of the husband. I think 
that the Judge was bound to come toa 
distinct decision on the finding of the Lower 
Court: and as he has not negatived thi 


part of the decision, and has acceptedéhat . 


finding as regards a portion of the money, 


issue in this case may be whether the pro- | his decision at any rate, is in my view 
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insufficient inlaw. It seems to me that he | expressed his opinion with regret—that as 
has fallen into the error of ‘considering this | the Zillah Judge, whether his reasons were 
case as if it were a criminal case, as if the ! conclusive or not, had come, to a positive 
defendant had been indicted ina Criminal ; finding upon an issue of fact, this Court 
Court; and some of his expressions would ' on special appeal was not competent to dis- 


seem even to imply that he thinks it ne- | turb the finding. 


cat ts agus oe ne ee 
benamee by the vile but that the Cae: oe anne re aae ie ree 
tion was a -fraud on the particular creditor ! ee ee 
i $ may have, and probably has caused, an error 
_ WAO now sues. , In the decision of the case.upon the merits. 
That seems to me to bea mistake. It ; The decision of the Judge is so unsatisfac- 
appears to me that in a civil suit the Judge | tory that I am glad that we are not pre- 
was bound to weigh the evidence equally ‘ cluded from reversing, upon special appeal, 
and impartially, and to see on which side ' his decision upon the facts, and ordering the 
the scale preponderated. If there is strong ` the case to be re-tried. 
* -a : i 
refont Uy tuloms e etronger ou tho | goatee re, gtouads pan which he 
me udge erred in point of law. He was wrong, 
e 19 ie Ba tnd righ ME, bling adh ware hk of he 
g : obs o< judgment-debtors paying personally a por- 
the evidence a this side and that; not re- | tion of the purchase-money was immaterial 
sata” side to prove a case to demon- | to prove his ownership ; and, secondly; in 
i assuming, without any legal evidence of the 
These latter observations, however, are | fact, that the husband managed and looked 
beyond the main point of law on which I' after the property for his wife. 


have the misfortune to differ from my learn- ' It wag proved that the husband paid a por- 
ed brother, In my opinion, so faras the tion of the purchase-money for the putnee 
Judge has found that part of thé money ` talook, and that he remitted the remainder of 
was paid by the husband, the onus of prov- the money to the grantor. It might have been 
ing that the property was nevertheless her his money, or it might have been the money 
own rests on the wife; and so far as he has of his wife; but the fact of his being in pos- 
not found whether the Lower Court was | session of the money was primd facie evi- 
right in considering that the remainder dence that it belonged to himself and not to 
of the money was also paid by the husband, . his wife. That being the primé facie evi- 
he should find that fact, dence, was there anything to rebut it in the 
Jackson, J.—The judgment of the Court, , present case ? 
then, under Section 86 of the Letters Pa- ' The ouly evidence—if evidence it could be 
tent, will -be that the special appeal’ is dis- | gajied—was that he purchased the putnee in 
miss% with costs. the name of his wife. But the Privy 


The judgments of the Court upon the Council have laid down that the purchase 
present appeal were delivered as follow :— of property in the names of orther persons is 
so common in this country that it raises 
Peacock, C. J.—I agree entirely with no presumption against the person who 
Mr, Justice Campbell that the finding in this actually makes the purchase thatthe pro- 
case by the Zillah Judge is such that, if up- perty was purchased otherwise than for his 
” held in special appeal as sufficiently dispós- , own benefit, and that the criterion in such 
ing of the case, a most dangerous precedent ; cases is the quarter from which the mouey 
will be created, and I may add that no comes. (See Gosain vs. Gosain, 6 Moore’s 
judgment-creditor would ever be secure | Indian Appeals, 38). 
against fraudulent attempts on the part of 
his debtor to make away with his property, 
aud by means of benamee transactions pre- 





ay — -m =- = 


In this case there was no evidence that 
the wife ever employed the husband to pur- 
i ; s chase the property for her, or that any 
ee being made available to satisfy portion of the purchase-money belonged 
IB depts. to her. In this respect also, this case is 


° Mr. Justice Jackson says that the judg- simildr to the one which I have cited. 


mentis not altogether satisfactory to his Under these circumstances the presump- 
mind, but he still considered—and he | tion was that the purchase, was a benamee 
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appeal to this Court, we exercise the power 


transaction, and the Judge was wrong in | 


point of law in considering that the mere 


immaterial to prove his ownership. 


fact of his paying the purchase-money was | 


which we havéof removing the regular 
appeal to this Court and hearing the case 
now upon the evidence, in the same way 


In this country, a Judge is Judge both ; 83 the Judge would have to do if we sent 
oflaw and fact; but if in deciding upon ; the case back to him. 
the facts, he deals improperly with the pre-; Under these dircumstances, having set 
sumptions which thẹ law would raise, it is aside the Judge’s decision and ordered a 
an error in law which this Court can set; re-trial of the appeal from the Principal 
right in special appeal. If this had been | Sudder Ameep’s judgment, Iam of opinion 


the case of a Judge directing a Jury, and that we ought to order the regular appeal to, 


he had told them that, in determining | be removed to this Court, and try the case 
the question of fact whether the pur-; ourselves upon the regular appeal from the 


chase was made by the husband for his; judgment of the Principal Sudder Ameen. 


own benefit or for the benefit of the wife, 
it was immaterial to look at the fact that 
the husband himself paid the money, 
it would have been a misdirection in 
point of law, for which, according to the} 
practice in England, a new trial would have 
been granted. | 


Upon the second ground, T also thiuk that 
the Judge was wrong in point of law, in- 
asmuch as there was no legai evidence to 
show that the husband was managing the 
property for his wife. | 

If the husband received all the rents of the | 
estate and applied them for his own use, 
the mere fact of his giving a receipt, if he 
ever did so, in the name of his wife, would 
be no more evidence to prove that he was 
managing the estate for her, than the fact of 
his taking the conveyance in her name was 
evidence that he was purchasing for her. 


For these reusons, without going into 
others, it appears to me that the decision 
of the Judge must be reversed, and the 
appeal from the decision of the Principal 
Sudder Ameen re-tried upon the merits. 


Mr. Justice Louis Jackson says =“ I be- 
“lieve that the Judge has as much investi- 
“ gated this case and considered the circum- 
“stances and conclusions upon them as he 
“would do if we were to remand thé case | 
“ fifty times over.” 


i 

It is unnecessary for me to gato the extent | 
of saying that I concur entirely in that re- 
mark. Iam not sure that if it were clearly 
pointed outto the Judge that he had not 
dealt properly with the presumptions, he 
might not come to a different conclusion 
upon the evidence if the case were sent back 

to him. But I still think that it will be! 

more satisfactory and productive of less ex | 
pense and delay to the parties, if, instead of 
remanding the caseto the Judge for a re-trial, 

- With, at least, the possibility of another special | 


eS a see Map a = 


Loch, J.—I concur in the opinion which 
has been expressed by the Chief Justice, and 


I also think that it is advisable for us to try 
ı this case asa regular appeal from the decision 


of the Principal Shdder Ameen. 


Phear, J.—I entirely agree with the 
Chief Justice, even to thinking that there 
are other reasons, besides those which he 
has specifically mentioned, which make the 


judgment of the Lower Appellate Court 


unsatis‘actory and impeachable upon special 
appeal; but as those which have been al- 
ready dwelt upon are amply sufficient to 


i justify the decision which we have come to, 


Ido not consider it necessary now to go into 
the others. 

The decision of the Judge is reversed, and 
the appeal from the judgment of the Princi- 
pal Sudder Ameen is removed to this Court 
to be heard by way of regular appeal. 

l The Court afterwards heard the regular 
appeal, and affirmed the decision of the 
Principal Sudder Ameen, | 

A 


The 3rd March 1868. 
Present: 


The Don’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Application under Act XL of 1858— 
Limitation—Natural guardians— 
Party claiming adversely to minor. 


Case No. 461 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Rajshahye, dated the 
4th June 1867. 


Puroma Soonduree Dossee nad others, 
Appellants, 


versus 
Tara Soonduree Dossee, Respondent. 


[Vol. IX. 


“a 


“ 


1868. } Civil 


THE WEEKLY REPORTER. 


Ratings. 343 





Baboo Nil Honee Sein for Appellants. 
Baboo Nil Madhub Sein for Respondent. 


The lapse of six years was beld to be no sufficient 
ground fora Judge’s refusal to enquire into the merits 
of an application for a certificate under Act XL of 1858, 
that law providing no limitations as to the time within 
Which such applications are to be made. i 


Where the will propounded byan applicant is a 
genuine document, the certificate prayed for must be 
granted, notwithstanding the existence of any “ natur- 
al guardian,” no discretion being leftto the Court in 
such cases, 


Where an application is made fora certificate under 
Act XL of 1858, a party asserting certain rights ad- 
versely to the minor cannot be admitted as a party to 
the record, but must seek his remedy in a regular 
suit. 


Mitter, J—Tuts is an appeal against an 
order of the Zillah Judge of Rajshahye, re- 
fusing to grant a certificate of administration 
to the appellants under the provisions of 
Act XL of 1858. ‘The appellants’ claim to 
the certificate in question was based upon 
a will alleged to have been executed in 
favor of the minor by his grandmother. 
The respondent came forward as an objector, 
urging that the properties covered by the 
will did not belong to the testatrix ; that 
she (the respondent) had purchased half of 
those properties from the father of the 
minor, who was the real owner thereof; and 
that the will itself was a spurious docu- 
ment. 


Tt is contended before us by the appellants 
that the reasons assigned by the Judge in 
support of his refusal to enquire into the 
genuineness or otherwise of the will pro- 
pounded by them are bad in law. We 
think that this contention is sound. The 
mere fact that the application for the cer- 
tificate was not made until after the lapse 
of six years from the death of the testa- 
trix is not a sufficient ground for refusing 
to enquire into the merits of that applica- 
tion. Act XL of 1858 does not provide 
for any limitations as to the time within 
which applications for certificates under that 
Act are to be made: and, were it otherwise, 
the intérests of minors would have been 
seriously affected by the negligence of those 
who are ei Stled to represent them. 


Nor is the Judge right in holding that he 
was not competent to enquire into the claim of 
the appellants to obtain the certificate when 
the “ natural guardian” of the minor, viz., his 
father, was alive. If the will propounded 
aw vy the appellants is a genuine document, the 
ceigificate prayed for must be granted to 
them, notwithstanding the existence 
any “natural guardian,” 
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Section 7 of the Act are positive on this 
point. That Section says :—~‘‘If it shall 
“appear that any person claiming a right 
“to have charge of the property of a minor, 
“fis entitled to'such right by virtue of a will 
“or deed, and is willing to undertake the 
“ trust, the Court shall grant a certificate of e 
“ administration to sucf person.” The words 
italicised clearly show that there is no 
discretion left to the Court in cases in which 
there is a testamentary appointment duly 
proved, provided the person appointed to the 
trust is willing to undertake it. 

The last reason assigned by the Judge 
in support of his decision is equally un- 
tenable. He says that he could not en- 
quire into the genuineness of the will, or 
into the power of the alleged testatrix 
to make it, without “ trenching upon the 
jurisdiction of the ordinary Civil Courts,” 
The Judge was fully competent to en- 
quire into the genuineness of the will, be- 
cause the Legislature las given him full 
powers to do so. As to any questions -re- 
garding the right of the testatrix to make 
the will, or regarding her title to the proper- 
ties covered by it. we are of opinion that 
those questions need not be enquired into on 
an occasion like this; and the Judge’s error 
on this point appears to have arisen froma 
total misconception of the position of the 
respondent, by whom they were raised. The 
respondent does not claim the certificate in 
her own behalf, nor does she appear as a 
friend or well-wisher of the minor, and thera- 
fore interested in seeing that an improper 
person is not selected to administer the 
trust. She claims certain rights adversely 
to the minor, and all questions upon which 
the determination of those rights depends 
must necessarily be reserved for adjudication 
in a@ regular suit. We think that, looking 
to the nature of the objections urged by 
her, she ought not to have been admitted 
as aparty to this record. Wer rights, what- 
ever they are, cannot be in any manner pre- 
judiced by any adjudication which the Court 
might make upon the right of the appellant 
to obtain the certificate in question : and it 
appears to us, therefore, that any interference 
on her part on the present occasion was 
altogether uncalled for. Suppose that the 
interests of the minor require that an action 
should be instituted against her for the pro- 
perties she claims to hold by right of her 
purehase from the father of tho minor; 
suppose, also, that there are no such special 


of | circumstances as would induce the Court to 
The words ofl allow any relative of the minor to institute 


C 
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such an action without obtaining a certificate 
ag required by Section 3 of the Act; can 
the respondent be permitted to come forward | 
and say that no such certificate ought tobe] A ryot witha right of occupancy does not, by sub- 
granted, inasmuch as the properties, with | letting his land, lose his right; but the sub-lessee 
reference to which the intended suit is to be . thereby gains no right. 
brought, do not belong to the minor, but to | oF ies a 
herself ? We think that to allow her to in- Jackson, J—We think the Judge is quite 
tervene in sucha manner and with such; correct in law, He finds that the plaintiff 
objections would be to.defeat one of the; 'S @ryot with right of occupancy, and, as 
very objects for which a certificate under; Such, is entitled to recover possession of 
Act XL of 1858 is necessary. | his jote jumma. The first Court had found 
; that he held no such right, and the con- 
For the foregoing reasons, we reverse the , tention on this appeal is to the same effect 
decision of the Judge, and remand the case to | that he had no such right, because it was 


. him for a fresh trial. The Judge will give to ' shewn on the evidence that he had from 


aaa aerate E eae to | time to time let out some portions of the 
produce all their evidence, oral and GocUr | tenure, and at times even the whole of it 


mentary, and ee of ee ac- | to other ryots. But Section 6 Act X 
cording as he may find the will relied upon ' of 1859 distinctly alludes to the circum- 


by them to be a genuine or a spurious | stance ie ea eh ee er 
occupancy 
locument. The name of the respondent: : Di = 
hall be struck off the record, and aK shall | Sub-leting Mis dend, aad does nor declare 
; that such ryot thereby loses his right, but 


have to pay to the appellants all the costs i that the sub-lessee thereby gains no right. 


incurred by them down to the present. Tt is very common all over th 
e cou 
moment, both here and in the Court y ntry for 


Baboo Chuùder Madhub Ghose for 
Respondents. 








ryots who have rights of occupancy to sub-let 

below. in the bazar ; but that gives the zemindar no 

right tọ dispossess the ryot with right of 

| occupancy, as the zemindar here has done. 
. l 
The 3rd March 1868. | We dismiss the appeal with costs. 
Present: | 
The Hon’ble F. B. Kemp and E. Jackson, | The 3rd March 1868. 
Judges. 


Present : 





Sub-letting by a ryot with right of 
occupancy—Section 6 Act X. 1859. The Hon’ble L. S. Jackson and C. Hobhouse, 


Judges. 
Case No. 1720 of 1867 under Act X 


of 1859. A Shareholder’s right to sue an 
agent— Section 24 Act X of 1859— 
Special Appeal from a decision passed by} Joint land-owner’s suit for rent. 
the Junge of Datca, adtad the 29th Case No. 237 of 1867. 
April 1867, reversing a decision passed 
by the Deputy Collector of that District, | Regular Appeal from a decision passed by 
dated the \6th February 1867. the Officiating Judge of Rungpore, dated 


Kalee Kishore Chatterjee (one of the the 21st May 1867. 


Defendants) Appellant, Puddo Monee Dossee (Plaintiff) Appellant, 
versus versus 


| 
Ram Churn Shah and otherg (Plaintiffs) | Bauee Kant Ghose and others (Defendants) 
Respondents, yá Respondents. n 
Baboo Greesh Chunder Ghose for | Mr. R. T. Allan nnà Baboo Khettur Mohun 
Appellant. | Mookerjee for Appellant. 
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Baboo Ashootosh Chatterjee, for Respondents. 


In a suit by one of two shareholders to recover 
certain accounts and papers alleged to have been kept 


by her agents, it was held that a zemindar has a right, 
under Section 24 Act X. 1859, to institute such a suit, and 
that right is not taken away*by the fact of his being 
one of several shareholders. ; 

A suit like this stands upon different grounds from a 


suit by one of several joint land-owners suing separately ' 


for his rent. 


Hobhouse, 7.—T1118 was a suit under Sec- 


tion 24 Act X of 1859, and the plaintiff, 
one of two shareholders, sued to recover : 


certain accounts and papers alleged to have 
been kept by her agents (the defendants) in 
the course of their employment as agents. 


The Court below held that it was neces- 
sary that the other shareholder should be 
made.a party to the suit, and that the suit 
would then lie inthe Civil, and not in the 
Revenue Courts, and dismissed the suit with 
costs. 


In appeal before us, it is contended that 
the plaintiff, as zemindar, is entitled under 
Section 24 to sue, and that the fact of her 
having a shareholder does not necessitate 
her making that shareholder a party to the 
Suit, nor does it deprive her of her remedy 
under the Section relied upon, 


We think that this contention is sound. 
The words of the law are explicit, that the 
zemindar has a right of suit, and it is no- 
where in the law declared, nor are there any 
decisions of the Courts, by which that right 
is taken away, simply by reason that the ze- 
mindar is only one of several shareholders, 


We think also that those cases in which 
it has been ruled that one of several joint 
land-owners is not entitled to sue separately 


Nt 


The 5th March 1868. | 
Present: 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


f 
| Jurisdiction — Deputy Collector's or- 


der rejecting an application to in- 
tervene—Section 77 Act X. 1859. 


Case No. 1804 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 9th May 
1867, reversing a decision passed by 
the Deputy Collector of that District, 
dated the 8th January 1867. 


Khondkar Kefaetoollah (Objector) 
Appellant, 


VETSUS 


= Mahomed Kabel nnd others (Plaintiffs) 
and others (Defendants) Respondents, 


Baboo Debendro Narain Bose for 
Appellant. 


No one for Respondents. 


Where a Deputy Collector rejects an application 
from a third party to intervene wader Section 77 Act 
X of 1859, a Judge has no jurisdiction, on that party's 
appeal, to remand the case to the Deputy Collector for 


for his share of the rent stand upon different re-trial with directions to make the intervenor a party. 


grounds from a suit like the present. 


We, therefore, set aside the decision and | 
remand the case to the Court below, with in- | 


structions that the Court do entertain and 
determine the suit on its merits. 


If it should be found that the plaintiff is 
entitled to recover any accounts or papers, 
the Court can direct that such accounts or 
papers be filed in Court, and not returned 
therefrom ; and that plaintiff be allowed to 
tuke such copies or otherwise to have such 
access to such accounts or papers as she may 
” desire. 

Costs to follow the ultimate decision of the 
case. 


Phear, J.—Tutsis a suit for rent. It 
was brought originally before the Deputy 
Collector. A third party applied to be 
allowed to intervene under Section 77 of Act 
X of 1859, but the application was rejected, 
and the suit between the plaintiff and defend- 
ant was decided on a matter of fact. 


On this, the would-be intervenor appealed 
to the Judge, and the case was remanded to 
the Deputy Collector with directions that he 
should make the intervenora party and try the 
case Afresh. ‘This was done, and the Deputy 
Collector decreed in favor of the plaintiff. 
The intervenor again appealed to the Judge, 
who dismissed the plaintiff’s suit; and against 
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this judgment, the present special appeal ig | be sent to another ‘Court for execution. There is no 
preferred. : intermediate procedure between these two executions. 


It appears to us that the order of remand | 
by the Judge was made without jurisdiction, 
and therefore void. Everything that has 

» taken place since must fall with it, except so 


far as the parties hawg expressly or implied- | persons: Sittanath’ Sirear, Bissambur Singh 
ly agreed to be bound by it. No sort of con- | ind Sree Narain Mitter. This decree a 
sent of this kind has been made out, and | pears to have been to the effect that Sita- 
consequently we declare that the remand | nath Sircar should pay to the plaintif the 
order of the Judge, the second proceedings ! amount decreed, but if the whole amount 
before the Deputy Collector which followed | should not be realized from him and his pro- 
thereon, and the judgment which is now | perty, then the balance should be recovered 


nppealed against, areall void and inoperative. | p. Si ‘ach a 
"The original judgment of the Deputy Collect- | oe issambur Sing and Sree Narain 


or is affirmed. No costs. 


|! Phear, J.—Tue Maharajah of Burdwan 
| (special appellant before us) holds the decree 
in this suit, which was passed by the Moon-. 
siff’'s Court of Beerbhoom, against three 


While the Maharajah is thus a conditional 
judgment-creditor of Sree Narain’s in the 
Beerbhoom Court, Sree Narain also holds a 
decree against the Maharajah in the Court 
of the Principal Sudder Ameen of Burdwan. 


The 6th March 1868. | 
| In this state of things, the Muharajah 


Present: petitions the Court of Beerbhoom, praying 

(that the amount of the decree in the suit 

The Hon'ble J. B. Phear and C. Hobhouse» | before us, namely, rupees 802-1-10, may be 
Judges. allowed to be treated as a set-off against 


a : the rupees 844-11-4 covered by the decree 
saxecution of decrees—Procedure of! of the Burdwan Court. Thereupon, the 


our Courts—Section 284 Act VIIT, | Moonsiff, after reciting that the debt had 
1859. not been satisfied from the assets of Sita- 
nath Sirear on their being brought to sale, 
and that consequently Sree Narain Mitter 
; l was liable for the balance, rupees 277-1-4, 
Miscellaneous Appeal from an order passed | ande the followin g order :— 


by the Judge of Beerbhoom, dated the “ That a copy of this proceeding be traus- 
6th July 1867, affirming an order pass- | « mitted to the Principal Sudder Ameen of 
ed by the Sudder Ameen of that District, | “ East Burdwan with an intimation to the 
düted thie 1st December 1866 “effect that in case the allegation of this 

° “ decree-holder be correct, the sum of rupees 


The Maharajah of Burdwan (Decree-holder) : ~ u PR Pen Ha Bee 








Case No. 482 of 1867. 





Appellant, “ Sree Narain Mitter ; that the above author- 
dorens “ity will oblige by sending a reply to tle 
ll 5 “above; and that this proceeding be made 
‘Sree Narain Mitter (Judgment-debtor) “over to the decree-holder’s pleader.” 
Respondent. , Against this order, the Maharajah appeal- 


ed to the Judge, on the ground that more ~z 
Baboos Juggodanund Mookerjee and than rupees 277-1-4 ought, under the cir- 


x f t. | cumstances of the case, to have been allowed 
a O OREA to him by the Moonsiff as- set-off. Sree 


Baboo Woopendur Chunder Bose for Narain, the judgment-debtor, did not appeal. 
Respondent. The Judge remarked that the order of 
set-off passed by the Lower Court appeared 
Every Court is bound to execute its own decree, | to be illegal, but that no appeal was prefer- 
if it can, by process (when necessary) issued” against | red agninst it. He then proceeded to ditey 
the property or person of the judgment-debtor: itis, miss the Maharajah’s appeal before him, on ~ 
‘only when the decree cannot be executed within the | the ground that ‘to allow execution to be ‘ 
' jurisdiction ¢f the Court whose decree it is, that it may | “ taken out under the circumstances of the - 


] 
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“ case against the assets of Sree Narain 
« Mitter would be opposed to the decretal 
“ order)?” ; 


So far as we can understand the very 
concise judgment of the Lower Appellate 
Court, it seems that the Judge, while think- 
ing the order of the first Court illegal, con- 
sidered that, inasmuch as the party against 
whom it was made had not, appealed, he 
could not interfere with it on. that ground. 
Then treating the order as valid for the 
purposes of the Maharajah’s appeal, he was 
of opinion on the evidence that the appel- 
lant had not made out that the decree could 
not be satisfied out of the assets of Seetanath 
Sircar, and therefore had not established his 
right, under the decretal order, to obtain any 
execution whateveragrinst Sree Narain : con- 
sequently, the Maharajah could not be heard 
to complain that the amount for which exe- 
cution was given him by the Lower Court 
was too small, and, accordingly, the Judge 
dismissed his appeal. If this be the correct 
view of the course which was taken by the 
Lower Appellate Court, we think that Court 
was generally right in its conclusions, except 
in one particular, namely, that it did not go 
far enough when it merely dismissed the 
appeal. The Maharajah was certainly ill- 
advised in coming to this Court to question 
the Judge’s decision ; for we are of opinion 
that, on these proceedings, he was not even 
entitled to have the -benefit of the order 
which the first Court made in his favor, and 
which the Judge did not disturb. 


We feel bound to say that we think the 
proceedings before the Court of first in- 
stance, together with the order thereon 
made by the Moonsiff, betray a grave mis- 
apprehension on the part of this gentleman 
as to the duty of a Court relative to the exe- 
cution of decrees passed by it; and yet the 
Civil Procedure Act is very clear upon this 
point. Every Court is bound to execute 
its own decrees if it can, by process (when 
necessary ) issued against the property or 
person of the judgment-debtor. It is only 
when the decree cannot be executed within 
the jurisdiction of the Court whose duty 
itis to execute it, that it may be sent to 
another Court for execution (see Section 
984 of Act VIII of 1859). There is no- 
thing in the Civil Procedures of our Courts 
intermediate to execution effected by the 
Court, which passed the decree, and execu- 
tien by some Court to which the decree has 
been transmitted for that purpose on the 
ground just mentioned. In the present case, 


THE WEEKLY REPORTER. 


347 


Rulings. 


there is not a suggestion that the Moonsiff 
of Beerbhoom could not have executed the 
Maharajah’s decree within the jurisdiction 
of his Court, had he been asked to do so. 
And if he could so have executed it, he had 
no warraut in law for sending it elsewhere 
for execution. But even supposing the facts 
were such that executjon could not be had 
at Beerbhoom, then the Moonsiff should 
have sent the decree to Burdwan merely for 
execution in the manner prescribed by the 


| 284 and following Sections of Act VIII of 


1859. The decree, when thus transmitted, 
would, for the purposes of execution, have 
become the decree of the Burdwan Court, 
and it would have fallen to that Court, ine’ 
stead of the Beerblioom Court, to determine 
the question of set-off. Nothing of this 
kind has been done. But instead of it, the 
decree seems to have been assigned’ from the 
one Court to the other, with the view to its 
being then assigned back again, much after 
the fashion in which a Bill of Exchange is 
passed from hand to hand by endorsement. 
The whole proceeding was improper, and 
done without legal authority. It ought to 
be rendered inoperative from the commence- 
ment, and for this purpose, we reverse the 
decision of the Judge so far as it has the 
effect of affirming the judgment of the first 
Court, and we reverse the order of the first 
Court altogether, with costs in all Courts 
to be paid by thespecial appellant to the 
special respondent. If satisfaction to any 
extent has already been entered up on Sree 
Narain’s decree in the Burdwan Court, on 
the faith of the order which we have now 
reversed, he will be able to take steps in that 
Court to have his position rectified. And 
the Maharajah is also free to seek, in a 
regular manner, execution of the decree 
which he holds in the Beerbhoom Court. 





° The 6th March 1868. 
Present : 


The Hon’ble W, S. Seton-Karr and A. G, 
Macpherson, Judges, 


Enhancement of rent — Increased 
Toe of produce—Rule of propar- 
tion, 


Cases Nos. 2008 to 2010. and 2012 of 1867 
under Act X of 1859. 

Special Appeals from a decision passed by 

the Judge of Rajshahye, dated the 22rd 

May 1867, reversing a decision passed 
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by the Deputy Collector of that Dis- Macpherson,’ J.—The Lower Appellate 
trict, dated the 31st January 1867. Court evidently ‘misunderstood the remarks 

l l _ of the Court-of first instance as to some 
Doorganath a pete (Plaintiffs) | portions of the increase being “ accidental,” 
PP $; and it was under this mistake that the 

danki J hae altered the order which had been pass- 

l ed. It appears to me that the decision of the 
Kazim Fakir andyothers (Defendants) first Court was right and should be affirmed, 


Respondents. reversing the decree of the Judge. 
Baboo Mohinee Mohun Roy for Appellants. | By consent. of Baboo Mohinee Mohun 
Natos Nuleet Ohunder Sein Tor Roy, tne original decree is to be altered by 
Respondents. excluding the dastoo lands, and assessing 


them in each case at the rates admitted by 


In a suit for enhancement of rent, where the expend- the several defendants 


iture is stationary, and the value of the produce has 
+ increased, the proper rule is that the rate of rent to be 
paid shall bear to the old rate the same proportion as 
the present value of the produce bears to the old 
value, : 

Seton-Karr, J.—In these four cases, I 
am of opinionthatthe Judge had no good 
grounds for altering the decision of the first 
Court, and that he has not carried out the 
instructions of the majority of the Judges 
expressed in the well-known case reported 
at page 29, IIL Weekly Reporter, Act X 
Rulings, decided on the 19th of June 
1865. 


The finding of the first Court is that the 
value of the produce has increased. two-fold 
by a gradual and progressive rise, and that 
this increase, which both parties accept, is 
clearly not the increase of years of unusual 
pressure or scarcity. The first Court finds 
also that the expenditure, which, it is said by 
the defendant, had increased as much as the 
value of the produce, has in reality not in- 
creased atall. If any thing, it appears by the 
finding of the first Court to have decreased, 
In this state of things, if the expenditure 
is stationary, andthe value of the produce 
has increased, then the proper rule will be 
that the rate of rent to be paid shall bear 
tothe old rate the same proportion as the 
present value of the produce bears to the 
old value. ° 


Adopting this rule, the plaintif would 
be entitled to receive the rates allowed by 
the first Court. The appellant, however, 
agrees to take the rates admitted by the 
defendant for the various Jastoo or home- 
stend lands in the four cases, and the home- 
stead lands will be assessed at those rales 
in each ense, 

With these exceptions, however, the 
decision of the Judge is set aside, and fhat 
of the Collector restored in all four cases. 

The appellant will get his costs of these 
appeals. 


The 10th March 1868. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Dispossession on date given in plaint. 
Case No. 1367 of 1867. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota- 
Nagpore, dated the 23rd March 1867, 
affirming a decision passed by the Assist- 
ant Commissioner of Manbhoom, dated 
the 19th July 1866. 


Ovhoy Churn Mahatah and others 
(Defendants) Appellants, 


VETSUS if 


Unnoda Pershad Mookerjee (Plaintiff ) 
Respondent. 


Baboo Bama Churn Banerjee for Appellants. 


Baboo Sreenath Doss for Respondent. 


„It is not necessary for x plaintiff to prove that he was, _ 
dispossessed on the date mentioned in the plaint. 


Mitter, J—* * # E RKKK 


With reference to the third point, we do 
not think that it is absolutely necessary in a 
civil suit that the plaintiff should prove that 
he was dispossessed by the defendant on the 
precise date mentioned in the plaint. In the 
present case, the plaintiff having: proved a 
title 40 the property in suit not barred by 
lapse of time, a decree has been very wo- `e 
perly passed in his favor. We reject the 
special appeal with costs. 
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The 10th March 1868. 
Present: 


The Hon’ble W. S. Seton-Karr and 
-A. G. Macpherson, Judges. 


Enhancement of rent— Section 17 | 
Act X of 1859. i 


Case No. 1690 of 1867 under Aet X of 1859. | 


Special Appeal from a deqsion passed by | 
the Judge of Darca, dated the 25th April ı 
1867, modifying a decision passed by the | 
Deputy Collector of Furreedpore, dated 
the 22nd February 1866. 


Purmanund Sein and others (Defendants) 
Appellants, 


` VEFSUS 


Puddo Monee Dossia and others (Plaintiffs) ; 
' Respondents, 


Mr. R. V. Doyne and Baboo Bungshee 
Dhur Sein for Appellants. 


Mr. R, T. Allan and Baboo Romanath 


Bose for Respondents. 


Where a ryot, who had taken a clearing lease for 
certain jungles at a russuddee jumma rising by de- 
grees to 10 annas, which had bean reached and had 
been paid for some time, was sued for enhancement of 
rent, it was hold thatthe mere fact of the ryot’s produce 
having largely increased in value, and of his rent being 
materially below that paid for sim‘lar lands in the 
neighbourhood, were not sufficient grounds for enhance- 
ment of rent under Section 17 Act X of 1839, 


It is essential to aright to enhance under Clause 1 
Section 17, that the higher rates in the neighbourhood 
should be paid by the same class of ryots, and by ryots 
with similar advantages, 

Macpherson, J.—Tuis suit was remand- 
ed by a Division Bench of this Court 
some time ago in order that the Judge 
might decide “whether the respondent (the 
“ plaintiff in the original suit) was entitled 
“ to a kubooleut at an enhanced rate accord- 
“ing to his plaint on any of the grounds 
“which he may put forward under the 
‘law 


The Judge has decided that the respond- 
„ent is entitled to a kubooleut at an en- 
hanced rate. But in special appeal it is 
argued that the Judge’s decision is wrong as 
not showing that under any of the clauses 
of Section 17 of Act X of 1859 the ap- 
pellants are liable to have their rent en- 
haneed. 


We think the appellants’ contention is 
right, aad that the judgment of the Lower 
Court should be set aside, and that the 
plaintiff’s suit should be dismissed. 


The appellants are not lable to enhance- 
ment unless their case falls within the first, 


~ 
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or second Clause of Section 17: that is to 
say, unless— å 


lst.-—The rate of rent paid by them is 
below the prevailing rate payable by the 
same class of ryots for land of a similar 
description and with similar ndvantages in 
the places adjacent ; opunless— 

2nd.—The value of the produce, or the 
productive powers of the land, have been 
increased otherwise than by their ageney 
or at their expense. 


The Judge’s decision does not bring the 
caso of the appellants within either of 
these clauses. The Judge finds in a vague 
way “both that the value of produce has 
“largely increased, certainly not less than 
** doubled ; and, further, that the defendant’s 
“rentis now materially below what is paid 
“ for similar land in the neighbourhood :” 
and then he goes on to fix one rupee as a 
suitable rate for the appellants to pay with 
reference to the rates paid for similar lands 
in the neighbourhood, and to the special eir- 
cumstances iu which the appellants are situ- 
ated. Such a finding as this is not warranted 
by Section 17, and is bad in law. ‘The ap- 
pellants’ case is very peculiar, they being 
persons who many years ago took a clearing 
lease of certain jungles at a russuddee jum- 
ma, paying nothing for the first several yearg, 
and then paying a small rent rising by 
degrees to 10 annas. After having paid 
at the rate of 10 annas for some time, this 
suit to enhance the rate was instituted, 


The Judge, in deciding that the rent should 
be enhanced to one rupee, apparently con- 
sidered that he acted under the lst Clause 
of Section 17. But his finding is incom- 
plete ; because, though it may be taken to 
declare what is the prevailing rate in the 
neighbourhood, there is no finding on the 
all-important point essential to the right to 
enhance under that Clause,—that the higher 
rates in the neighbourhood are paid /a/ by 
the same class of ryots, and /b/ by ryots with 
similar advantages in the places adjacent. 

The grounds upon which the respondent 
sought to enhance are set forth in the plaint 
in the most general and obscure terms, and 
as no case for enhancement within the pro- 
visions of Section 17 of Act X of 1859 has 
been made out, we think the decree of the 
Lower Court ought to be reversed, and the 
plaintiff’s suit dismissed. 


THe appellants are entitled to the costs 
of this appeal and of the proceedings in the 
Lower Court subsequent to the remand order 
of the 15th February 1867. 
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The 10th March 1868, 
Present: 


The Hon’ble W. S. Seton-Karr and W. 
Markby, Judges. 


`, 
Sale by Hindoo widow—Attestation 
by heirs—Lapse of time—Rvidence. 


Case No. 2082 of 1867. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
28th May 1867, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 29th Septem- 
ber 1866, 


Madhub Chunder Hajrah (one of the 
Defendants) Appellant, 


VETSUS 


Gobind Chunder Banerjee and others 
(Plaintiffs) Respondents. 


Baboo Romesh Chunder Jitter 
for Appellant. 


Baboos Sreenath Doss and Mohinee 
Mohun Roy for Respondents. 


Where certain landed property in the possession of a 
Hindoo widow was sold on the alleged ground of 
necessity, and the execution of the deed of purchase 
was attested by the then next heir, it was held that the 
assent implied in such attestation was not conclusive in 
law as to the necessity for the sale; though the fact of 
persons most interested in contesting such a sale being 
called in to execute the deed is the strongest possible 
proof of good faith on the part of the purchaser. 

Where a considerable time has lapsed of enjoy- 
ment and apparent acquiescence, a purchaser, or one 
claiming through him, may be absolved from shewing 
anything more than the fact of a sale made to him 
under some ostensible plea of necessity. 


Markby, J.—In this case, plaintiff, Gobind 
Chunder Banerjee, the son of Digumburee, 
and maternal grandson of Shibo Soonduree, 
sued together with one Ram Kishore to set 
aside a sale of certain landed property made 
by Shibo Soonduree whilst she ws in 
possession of the property aud had in it the 
interest of a Hindoo widow whosé husband 
had died leaving no male issue. 
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The defendant: was an infant whose an- 
cestor had purchased the property in ques- 
tion, and who appeared by his guardian. 


The sale in question was made in the 
year 1241,--33 years ago. The deed recites 
that the sale was necessary for the payment 
of Government revenue “‘ and other debts ;” 
and the execution of the deed is attested by 
Digumburee, the daughter of Shiboo Soon- 
duree, as also by one Doorga Doss since 
deceased, who was then the next heir after 
the death of Shiboo. The plaintiff was 
not then born. 


The only question before us is, whether 
this dispossession of the property by Shiboo 
Soonduree who had only a limited interest, 
was valid and binding as against the plaint- 
iff, the next heir. 


It was contended below, and has been 
again contended here that inasmuch as 
the execution of the purchase deed was 
attested by Doorgo Doss, the then next 
heir, it must have been taken to have been 
made with his assent, and, having been made 
with his assent, is bindiag and conclusive 
as against the present plaintiff, 


We are not, however, prepared to go to 
this extent. Wedo not consider that this 
assent is in law conclusive, soas to preclude 
the necessity of all further enquiry, though 
we consider that the fact of the two persons 
most interested in contesting this sale, if 
it was unnecessary, having been called in to 
execute the deed, is the strongest possible 


evidence of good faith on the part of the | 


purchaser. 


Tt is true that there is a decision of the 
late Sudder Court, by 
which it is held that 
an attesting witness must 
be taken in a matter of 
law to be an assenting party to the deed 
which he attests ; but we think the law is 
there laid down a little too strongly. 


See the decisions 
of 1860, S. D. A, 
page 625. 


The same subject is referred toin a de- 
cision reported in VI Weekly Reporter, 52. 
There the Court (Kemp and Seton-Karr, 
Justices) held that the attestation showed 
acquiescence as a matter of fact upon the 
evidence, and not asa matter of law. 


Upon another ground, however, which 
has been taken before us, the appeal is, in 
our opinion, well founded. We think the 
Judge of the Appellate Court has not teken 
an altogether correct view of the question 
of fact which he had to determine. 
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There is not in this case any question of | Judge nppears to us to have wrongly applied 


onus, or shifting of onus or presumption ; 
the simple question is whether the defendant 
has shewn, as he was bound to do, that the 
vendor through whom he claims, in making 
this purchase, acted in good faith after mak- 
ing such enquiries as areagonable man would 
make fo ascertain that the sale was necessary. 
If he did this, whether the sale was in renal- 
ity necessary or not, is not marerial, the 
object of the law being as much to protect 
honest purchasers as if is to protect rever- 
sionary heirs; and it being clear that, if a man 
is to deal with 2 Hindoo widow for the estate 
which she holds, he must hare some mode 
of doing so, which will render his dealings 
secure from impeachment by any subsequent 
taker. 


Upon the question of good faith, the 
fact of Digamburee and Doorga Doss hav- 
ing attested the deed, is of the grentest. 
possible weight; and we think that if the 
right question, namely, that of good faith on 
the part of the purchaser, had been consider- 
ed by the Judge, he would very likely have 
thought it sufficient on that point. 


Nor do we think that the importance of 
the fact of the lapse of time has been right- 
ly estimated. In the case referred to,* the 
Privy Council refused to lay down any 
general proposition as to what proof was 
required from the purchaser of his good 
faith ; and after pointing out some cases in 
which it might be fairly expected that the 
purchaser could give some direct proof 
upon the point, they proceed to say :—* It 
“ is obvious, however, that it might be un- 
‘‘ reasonable to require such proof from one 
“not an original party after a lapse of time 
“and enjoyment and apparent  acquies- 
“ cence; by which is clearly meant that, 
under some circumstances, the purchaser, or 
a person claiming through him, may be ab- 
solved altogefher from shewing anything 
more than the fact of a sale under some os- 
tensible plea of necessity made to him long 
previously by a person who had at the time 
the management. of the property. 


With these remarks, we remand the case 
to the Judge for his re-consideratiou. In so 
doing, we do not at all intend to trespass 
upon the strict rules which have been laid 
down confining special appenls to matter of 
law. But there appears to us to have been 
here a substantial error in the investigation 

“whigh renders a remand necessary, and the 





* That of lunvoman Pershad Panday, 


= 


the well known precedent 
Pershad’s case. 


If there was an ostensible necessity, such 
as the payment of Government Revenue 
certainly would be, and if the purchaser 
acted with aod faith ang reasonable caution, 
he ought not to be disturbed after so long 
a period of possession and acquiescence. 


The Judge should re-consider the ease 
from the points of view indicated by us, 
and pass a fresh judgment. 


in Hunooman 
p 


The 12th March 1868, 
Present: 


The Hon’ble W. S. Seton-Karr and 
Dwarkauath Mitter, Judges. 


Nou-registration — Section 12 Act 
“VI. 1864-—-Contract may bo re- 
cognized though not reduced to 
writing-—Non-registration through 
fraud of adversaries. 


Case No. 2072 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Eust 
Burdwan, dated the 30th Alay 1867, 
reversing a decision passed hy the Moon- 
sif of that District, dated the 28th 
May 1866. 


Meer Helalooddeen (Plaintiff) Appellant, 
Versus - 


Chowdhry Abdool Suttar and others 
(Defendants) Respondents. 


Baboos Kishen Sueca Mookerjee and Nil 
Madhub Sein for Appellauts, 


No one for Respondents, 


Where defendant, after executing a bill of sale in re- 
spect of certain lands and receiving the full amount of 
purchase-money agreed upon, had repudiated the contract, 
and refused to make over possession, it wus held that 
though the fact of the deed of sale not being registered 
precluded it, under Section 13 Act XVI. 1854, from being 


admitted as evidence, yet plaintif was Lot exeluded 


D 
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from shewing by other evidence that he performed his | of a contract not reduced to writing. There 
part of the contract, There is nothing in that Section i 19 nothing in the Hindoo, Mahomedan, or 
which says that nò contract purporting to create or. Regulation Law to invalidate such a con- 
transfer any right, title, or interest in land, shall be re-' tract, As to Section 13 Act XVI of 1864, 
cognized by the Civil Court, unless reduced to writing. | that Section merely says that the deeds and 


Hep also, that there was no reason why plaintiff ; instruments described therein “ shall not be 
should not be permitted to shew that the non-registra- | “ received in evidence in any civil proceed- 





tion was owing, not to any fault of his own, but to the 
fraudulent conduct of his adversaries, 


Ahitier, J—~TuHis was a suit instituted 
by the special appellant to obtain possession 
of certain lands under an alleged title by 
purchase. The material averments in the 
. plaint were, that the defendant, No. .1, had 
executed in fnvor of the special appellant 
2 bill of sale in respect of the lands sued 
for, after receiving from him the full amount 
of the purchase-money agreed upon; that 
she, the defendant No. 1, had also execut- 
ed a mooktearnamah in favor of her hus- 
band, defendant No. 2, for the purpose 
of cnusing the registration of the said bill 
of sale; that she had acknowledged the 
genuineness of this mooktearnamah before 
the Sub-Registrar of Deeds and Assurances, 
when that officer had gone to her house to 
enquire about its execution ; but that after- 
wards, the two defendants, in collusion with 
one another, repudiated the contract sand 
refused to give effect to it, by making over 
to him, the special appellant, the possession 
of the property sold. 

The Court of first instance, whilst holding 
that the bill of sale in question could not be 
received in evidence for want of registration, 
gave a decree to the special appellant upon 
the other evidence produced by him in the 
cause, On appeal, the Lower Appellate 
Court has reversed this decision, and dis- 
missed the suit altogether, upon the ground 
that the bill of sale not being admissible in 
evidence under the provisions of Section 
13 Act XVI of 1864, the special appellant 
could not be permitted to prove his case by 
any other evidence. 


We are of opinion that this, judgment is 
erroneous in Jaw, Assuming for the present 
moment that the bill of sale is not admissible 
in evidence under the provisions of the law 
above cited, we do not see why the special 
appellant should not succeed, if lie is in a 
position to substantiate his allegations by 
the other evidence on the record. There 
can be no doubt that in this country., where 
there is no such legislative enactment in exist- 
ence as the Statute of Frauds in England, 

- titles to property have passed, and ean still 
pass, from one person to another by virtue 


“ing by any Civil Court, or acted on by any 
public officer, unless they have been re- 
“ gistered in the manner and within the 
“ time prescribed by the Act.” But there 
is nothiug in this Section, which says that 
no contract purporting to create or transfer 
any right, title, or interest in land, shall be 
recognized by the Civil Courts, ualess the 
same is reduced to writing. 


In the absence, then, of any positive legis- 
lation on this subject, we must look to those 
principles of equity and good conscience 
which the Civil Courts in this country are by 
their very coustitution bound to administer on 
such occasions. So far as these principles of 
equity and good conscience are concerned, we 
are of opinion, notwithstanding any objections 
based upon considerations of public policy 
that might be urged on the other side, that 
it would be unjust and inequitable as be- 
tween the parties to a contract to repudiate 
its provisions merely because they have not 
been reduced to writing. It might be said 
that the recognition of parol contracts in 
such cases would open a door to fraud and 
perjury, and thereby increase the very evils 
which it was the object of the Legislature 
to provide against by enacting the Regis- 
tration Law; but be this as if may, if is 
clear that we cannot arrogate to ourselves 
the functions of the Legislature by putting 
a construction upon their words other than 
that which is warranted by the plain lan- 
guage of theenactment itself. If, therefore, 
the special appellant in this case had come 
into Court upon a contract nob reduced 
to writing, and ifhe had proved it to the 
satisfaction of the Court by unimpeachable 
testimony, the Court could not have refused 
to him the relief he asks for. How, then, is 
his title to such relief affected by his rely- 
ing upon a contract reduced to writing, but 
not registered for the reasons set forth by 
him in his plaint? Assuming, as we have 
hitherto done, that the bill of sale in ques- 
tion isnot to be received in evidence even 
if the explanation put forward by the special 
appellant to account for its non-registration 


is found to be correet, we are aware of now 


law by which he is to be deprived ofthe 
power of proving his case by any other evi- 
dence he is in a position to adduce. 
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The only objection that can be raised | non-registration of the bill of sale, and the 


against such a mode of procedure is that 
founded upon the rule of evidence by which 
secondary evidence is excluded when the ab- 
sence of the primary is not satisfactorily ac- 
counted for. We entertain grave doubts about 
the applicability of this rule to a cause like 
the prosent, in which the primary evidence is 
not actually withheld, but is-rejected by the 
Court for reasons of its own. But ad- 
mitting, however, that the rejection of the 
bill of sale by the Court itself on the 
ground of nou-registration is tantamount 
to its nou-production by the special appel- 
lant, there can be no reason why he is not to 
get the benefit of the exception to the rule 
in question by being permitted to show that 
the document was not registered, not from 
any fault of his own, but from the fraudu- 
lent conduct of his adversaries. 


We are, however,. of opinion that if the 
special appellant can account for the non- 
registration of the bill of sale in the manner 
alleged by him, the document ought to be 
received in evidence, notwithstanding the 
provisions of Section 18 Act XVI of 1864. 
Such a case was was never coutemplated 
by that Section, as is evident from the pro- 
vistons of Act XX of 1866; and although 
it would fall within the letter of the law, 
it would be contrary to all the recognized 
rules for interpreting a legislative enact- 
ment ‘to hold that itis governed by that 
Section, for the respondents will be per- 
mitted thereby to take advantage of their 
own wrong, and bhus enabled to commit 
a fraud upon the true intent and object of 
the Legislature. 


Mr. Justice Story in his work on Equi- i 
ty Jurisprudence, Volume I, page 738, | 
says :—“ Another exception is where the | 


“agreement is intended by the parties to. 


“be reduced to writing according to the | 
“ Statute” (the Statute of Frauds) “ but it: 


` 


“is prevented from being done by oue of! 
“them. In such a case, Courts of equity 
“ have said that the agreement shall be 
“executed, for otherwise the Statute de- 
“ signed to suppress fraud would be the 
“ greatest protection to it.’ We do not feel 
tho slightest hesitation in holding, upon 
precisely similar grounds, thet the bill of 
sale in question ought to be received in 
evidence if the absence of registration is 
accounted for in the manner alleged by the 
special appellant, 


We are also of opinion that even if the 
special appellant fails to account for the 
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documeut is consequently rejected as in- 
admissible, the Court shoutd still permit 
him to prove that he has performed his 
part of the contract by paying to the re- 
spondents the full amount of the purchase- 
money, as he alleged. It would be op- 
posed to all principlese of equity and good 
conscience to allow. the respondents to 
retain the purchase-money without mak- 
ing over to the special appellant the pos- 
session of the proporty they have already 
sold to him in consideration thereof; and we 
are fortified in this «pinion by the consider- 
ation that in cases falling within the Statute , 
of Frauds, part performance is recoguized 
as a sufficient ground for relaxing the sever- 
ity of that enactment as laid down by Mr. 
Justice Story in Volume I, page 726 of his 
work on Equity Jurisprudence, already 
referred to. 


We reverse the decision of tho Lower 
Appellate Court, and remand the case to 
that Court to try it with referenee to the 
foregoing remarks. If the special appellant 
succeeds in making out his case, the Lower 
Appellate Court will give him a decree and 
forward a memorandum thereof to the Dis- 
trict Registrar, and the Deputy Registrar 
within whose jurisdiction the property in 
suit is situated, as laid down by Section 45 
of Act XVI of 1864. 


Seton-Karr, J.—I concur in remanding 
the case to the Lower Appellate Court. 


Tt is perfectly true that under Section 13 
of Act XVI of 1864, the deed of sule, not 
having been registered, cannot be received in 
evidence in the suit, But the menning of 
this Section and the policy of tho law is cer- 
tainly not to shut out the consideration of 
the main issue in such a case, namely, 
whether or not the plaintif really purchased 
the disputed lands from the female defeudant 
for g consideration of 245 rupees. 


The very gist of the plaintiff's case is, 
that the deed, though executed, was never 
registered bevause the defendant resiled ; 
aud if this be the case, it was never intend- 
ed that the plaintiff should.be wholly ex- 
cluded from showing that he did perform 
his part of the contract; that he did pay 
the consideration-money ; and that the sule 
was completed. 

The Lower Appellate Court has treated 


the sense as if the mere non-registration of 


the bill of sale (which the plaintiff alleges 
not to be his fault) is quite sufficient to 
dispose of the plaintiff’s title. 


A 
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The ense should go back to the Lower | within that estate, or deprive him of the benefit of 


Appellate Court to be tried on the principles 
which guided the first Court, and which ap- 
pear to me to be substantially correct. And 
if the plaintiff can satisfactorily establish by 
other evidence the payment of the consider- 
ation-money and the execution of the sale, 
it appears to me thatshe ought to succeed. 


The case is remanded accordingly. 





The 14th March 1868, 
Present: 


The Hon’ble F. B. Kemp and Dwarkanath 
Mitter, Judges. 


Resumption of parent estate— How. 
ladar’s rights. 


Cases Nos. 1885 and 1886 of 1867 under 
Act X of 1859. 


Special Appeals from a decision passed by 
the Judge of Dacca, dated the 18th May 
1867, affirming a decision passed by the 
Deputy Collector of that District, dated 
the 28th January 1867. 


Mothooranath Gungopadhya (Dofendant) 
' Appellant, 


VETSUS 


‘ Sheeta Moneo (Plaintiff) Respondent. 


Ur. J. S. Rochfort and Baboos.JIem Chun- 
der Banerjee, Kalee Mohun Doss, 
Romesh Chunder Mitter, and Nilmonee 
Sein for Appellant. 


Baboos Otool Chunder . Mookerjee and 
Shushee Bhoosun Bose for Respondent. 


The resumption by Government of a parent estate 
does not nullify the existing rights of a howaladar 


the presumption arising under Section 16 Act X, 1859. 


litter, J—It is admitted that (hese two 
eases are governed by one and the same 
decision, 


Weare of opinign that the judgment of 
the Lower Appellate Court in these two cases 
must be reversed. The Lower Appellate 
Court is clearly wrong in supposing that the 
resumption by Government of the parent 
estate within which the disputed howalah is 
situated, nullified all rights which the special 
appellant enjoyed before the date of the re- 
sumption, and, therefore, deprived him of 
the benefit of the presumption arising from 
the provisions of Section 16 Act X of 1859. 
If the special appellant can prove that the 
rent payable by him has not been changed 
for 20 years next before the institution of 
the suit, he will be clearly entitled to the 
benefit of the presumption laid down in that 
Section, and if that presumption is not rebut- 
ted by any counter-evidence produced by the 
plaintiff (special respondent), the present suit 
for enhancement of rent brought by him must 
fail. 


We find that the Judge, in one part of 
his decision, observes that the special appel- 
lant has produced a certain number of dakhi- 
lahs, dated both before and after the Decen- 
nial Settlement, but that these dakhilahs 
have “not been attested.” The Judge is 
wrong in making this remark, for there is 
the evidence of two witnesses, Haranund 
Chuckerbutty and Rokunooddeen, to prove 
some of thesedakhilahs. But the real question 
which the Judge had to try was not directly 
whether these dakhbilahs were genuine or 
not, but whether the rent payable on ac- 
count of the special appellaut’s tenure has 
been changed or not within 20 years next be- 
fore the institution of the suit. We find that, 
besides the dakhilahs proved by the special 
appellant, there was his own evidence on 
oath that his rent has not been changed 
ever since the permanent settlement. It was 
for the Judge to take all this evidence into 
his consideration in connection with all the 
other facts and circumstances of the case, 
and then to determine whether the tenure 
of the special appellant was protected from 
enlinncement by the provisions of Section 
16 Act X of 1859. 


Wo remand the case ‘to the Judge, to 
re-try if with reference to the foregoing 
remarks. Costs will abide the final result. 


+ 
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j The 16th March 1868. 
Present: 


The Honb’le G. Loch and C. Hobhouse, 
Judges. 


' Liability of dormant partner—Obligee 
not to go beyond the terms of the 
bond. 


Case No. 824 of 1867. 


Regular Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Tirhoot, dated the 29th June 1867. 


Nundeeput Mahatah (Plaintiff) Appellant, 
VETSUS 


Mr. A. Urquhart and others (Defendants ) 
Respondents. 


Messrs. W. A. Montriou and R. E: Twidale 
for Appellant. 


Mr. C. Gregory and Baboo Unnoda Per- 
shad Banerjee for Respondents. 


The doctrine that a dormant partner, when discovered, 
is liable for every debt incurred for the partnership 
by the active partner, is not absolute in the Courts in 
England, and is not to be followed by the Courts of 
this country, unless found, in particular cases, to be 
consonant with justice, equity, and good conscience. 

Where money was lenton a bond to the “Malik and 
Mooktear” of a factory on his personal credit and the 
security of the entire factory, and it was afterwards 
discovered that other parties had a share in the factory, 
it was held that the lender was not entitled to go beyond 
his contract and recover from those other parties 
personally. 


Hobhouse, J.—Turs was a sult upon a 
bond entered into between the plaintiff (ap- 
pellant) on the one part, and Mr. Urquhart, 
one of the defendants (respondents), on the 
other part, 


The bond was entered into by Urquhart 
in his capacity as “ Malik aud Mooktear” 
of ihe Poopree Indigo Factory, and the bond 
recited that the money covered by it was 
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borrowed by Urquhart, in his above capacity, 
to pay off a decree for rents due against the 
said factory, and it was agreed that the 
money should be paid by Urquhart iu cer- 
tain instalments, and that the 16 annas of 
the factory should stand pledged for 
re-pay ment, 


When the money borrowed on the bond 
became due, the plaintiff discovered that two 
of the defendants (respondents), tho Chow- 
dharies, had, at the time when the bond 
was entered into, a 4-annas share in the 
factory, and were in fact partners in the 
factory to this extent, and I agree with my 
brother Loch that this fact is conclusively: 
proved, as well by the Chowdharies’ admis- 
sion in para. 4 of their written statement 
of the Ilth May 1867 as by the recital in 
their indenture of the 12th July 1866. 


On making this discovery, tho plaintiff 
sued the Chowdharies jointly with Urquhart 
for recovery of the monies due on the bond 
from them personally. 


The Court below has made Urquhart and 
the 16 annas of the factory liable, but has 
released the Chowdharies, on these grounds 
apparently: first, that the Chowdharies did 
not personally benefit by the money borrow- 
ed ; and, secondly, that Urquhart had no 
authority to borrow the money on behalf of 
the Chowdharies. 


Mr. Montriou, the learned Counsel for 
appellant, does not contend against the judg- 
ment of the Court below on either of these 
grounds, but on the one general ground that 
a dormant partner, when discovered, is liable 
for every debt incurred for the partuership 
by the active partuer, 


Mr. Montriou admits that this doctrine is 
founded on decisions of the Courts of 
England, aud has not, that he knows of, been 
follpwed by the Courts, nor been sanctioned 
by any practice in the business transactions 
of this country out of Calcutta; and he 
further admits that even in England the 
doctrine has not been adopted unanimously 
by the Courts, but that, on the contrary, the 
Judges of the Courtof Common Pleas have 
disavowed it, whilst certain Judyes of other 
tribunals have, expressly differing, sanction- 
ed it. 


The doctrine, then, is not absolute even in 
the’ Courts in England; and, if it were, I 
should still consider that, under any circum- 
stauces, we were not bound to follow it, unless 





306 Civil ` THE WEEKLY REPORTER. Rulings. (Vol. IX. 
it were, as applied to this particular case, The 18th February 1868. á 

. found to be consonant with those rules of : 
justice, equity, and good conscience which, Present: 


in the absence of any more definite law, 
it is our duty to endeavour to arrive at and 
administer. l 

Now, here the questions seem to me to be; 
first, when the plaintif was lending his 
money, was he lending it to what he suppos- 
ed to “be a partnership or firm of which 
Urquhart was the manager, or was he lend- 
ing it to Urquhart personally on his personal 
security and on the security of 16 annas of 
the factory ; and, secondly, has the plaintiff 
obtained all that he contracted for ? 


On these questions, I observe that plaintiff 
was not even aware, when he lent his money, 
that the Chowdharies had any share in the 
Poopree Factory ; and it follows—and it is 
indeed admitted—that plaintiff did not lend 
the money on the credit of the Chow- 
dharies. 

On the contrary, he lent it, as is quite 
clear on the record, only on the credit of 
Urquhart personally, and on the credit 
of the 16 annas of the factory itself. 


And then the only question that remains 
is, whether or not plaintiff has obtaired the 
benefit of exactly that credit on which he 
advanced his money, and I think that we 
must say that he has, for he has obtained a 
decree and is entitled to recover as well 
against Urquhart personally as against 
16 annas of the factory. 


To this view of the case, L would say that 
plaintiff has obtained all that he contracted 
for, and that he cannot, in equity, be allow- 
-ed to go beyond his contract and recover 
personally from the Chowdharies, for neither 
did they pledge their credit to him, nor did 
he rely upon their credit when he lent his 
money, and I would affirm the judgment of 
the Court below and dismiss this appeal 
with costs. 


Loch, J.—I concur in affirming the judg- 
ment of the Lower Court, for it is clear 
that plaintiff’ dealt with Urquhart solely, 
and lent his money to Urquhart on his 
(Urquhart’s) credit and the security of the 
Poopree Factory, and the decree enables him 
to proceed against the security which he 
. aceepted from Urquhart. Plaintiff certainly 
believed that he was dealing with Urquhart 
alone, and considered the security offered by 
Urquhart sufficient pledge for the safety of- 
his money. He has that now, and can 
proceed against it. 


The Hon’ble L. Se Jackson, Judge. 


Mote e Art. 11 Schedule B Act 
XXVI. 1867—Stamp—PFauper peti-, 
tion under Section 348, Code of 
Civil Procedure. 


Petition of Cross-Appeal in “ formå paupe- 
ris” filed in Regular Appeal No. 323 of 
1867. 


Rashomonee Dossee, pauper, Plaintiff, 
(Respondent) Petitioner, 


VErSUS 


Chowdhry Junmojoy Mullick, Defendant, 
(Appellant) Opposite Party. 


Baboo Kishen Sueca Mookerjee 
for Petitioner. 


Note e to* Article 11 Schedule B Act XXVI of 1867 - 
contains no reservation as to the stamp duty to be 
levied on a petition of objection, under Section 3848 
Act VIII of 1859, filed by a pauper respondent. 


Such petition ef objection will be received, but will 
not be heard till the stamp duty is paid. The ques- 
tion, however, will have to be raised at the hearing. 


Note by the Deputy Registrar.—THuis is 
the first petition of objection under Section 
848 of Act VIII of 1859, filed by a re- 
spondent in forma pauperis. 


The proceeding applicable to appeals filed 

in formå pauperis should, I presume, be 
followed as to objections or cross-appeals 
filed in formå pauperis, especially as the 
new stamp law (Act XXVI of 1867, 
Schedule B, Note e, Article 3) prescribes 
the levy, on objections or cross-appeals, of 
such additional stamp duty as would have 
“ been payable had the appeal comprised the 
part of the decision so objected to.” 


I therefore beg to submit this petition of 
objection filed by .the respondent in the 
above appeal for the orders of the Judge 
presiding in the miscellaneous department 
as to the enquiry provided by Section 870 
Act VIII of 1859. 


Jackson, J.—I think at present that there 
is no reservation in favor of pauper se- 
spondents in Note e to Article 11 of the 
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Schedule annexed to Act XXVI of 1867 ; 
but that the party desiring to object must, 
if he desires to be heard as a pauper, file a 
cross-appeal. 

This, however, need‘not prevent the ob- 
jection being filed, as the law only pro 
vides that the Court should not Aear till 


the stamp duty is paid, and therefore it is at - 


the hearing that this question will have to 
be raised. $ 


The 26th February 1868. 
Present: 
The Hon'ble L, S. Jackson, Judge. 


Affidavit—Person unable to read and 
‘~write-—-Section 9 Act XVIII. 1863, 


Anonymous. 


When an individual, who is unable to read and 
write, presents himself {o affirm solemnly or make 
oath to the truth of an affidavit, it will be sufficient, in 
order to meet the requirement of Section 9 Act XVIL of 
1863, in obtaining his verification, to allow bim to affix 
his “mark” in lieu of his ‘‘signature,” and,‘in afirm- 
ing or swearing him, to vary the usual words by saying 
€ mark iustead of signature” in lieu of “signature.” 


Note by the Commissioner for swearing 
affidavits.—Soorso Gore having filed a 
special appeal, desires to make an affida- 
vit to the truth of the annexed statements 
relating to a party to the said appeal. He 
cannot “read and write, and has not, therefore, 
been able to affix his signature to the 
statements, but has affixed against his nåme, 
which is written by his vakeel’s mohurrir, 
a mark, 

The individual in question being unable to 
affirm, as prescribed by Section 9 Act XVIII 
of 1863, to a signature being Ais name and 
hand-writing, and having only affixed his 
mark, I ‘beg instr uetions as to how I am to 
obtain his verification in accordance with the 
terms of the law. 

Jackson, J.—“ Mark” will do. 

The Commissioner again:—May I beg 
orders as to the words to be used in the verifi- 
cation ? 

May the words prescribed by Section 9 of 
Act XVIII of 1863 be varied by me soas 
to adapt the verification to a case like this ? 
Thus ime 

« I solemnly affirm in the presence of 
“ Almighty God that the name affixed to 


this is my name, and that the mark affixed 
“ to the name has been affixed hy me, and 
“that the contents of thise affidavit are 
“ true.” 


Jaekson, J— T think it will be sufficient 
to vary the usual words by saying “ mark 
instend of a signature,” in lieu of “ sigua- 
ture.’’ 





The 14th March 1868. 
Present: 
The Hou’ble L. S. Jackson, Judge. 


Examination of Stamps—Refund of 
Stamp Duty—Partial remands. 


Application relative to Special Appeal No. 
731 of 1864, praying to be furnished 
with a cheque for the refund of rupees 
100, the value of the stamp used for peti- 
tion of the said appeal, which was re- 
manded by the High Court on the 29th 
March 1865. 


Bhikoo Molla and another, Appellants, 
versus 


Rash Monee Dossee and others, Respondents. 


The examination of stamps is a fiscal duty belong- 
ing toa Revenue Officer, and for which the Registrar 
of the High Court should not be responsible, 


An application for refund of stamp duty need not be 
made in writing, and may be made by a Mooktear duly 
authorized. 


Where an appeal to the High Court, in a caso involv- 
ing property not exceeding 3,000 rupees in value, was 
filed under Act X.1862 on a stamp paper worth 100 
rupees, and the result was a remand in respect to a por- 
tion ofthe property of which the value was rupees 1,756,-— 
it was held that as this appellant was successfulin his 
appeal in respect of property representing a value which 
must of itself have required a stamp duty of 190 rupees 
that portion of his appeal in which he failed did not ne- 
cessitate the payment of any further stamp duty; con- 
sequently the appellant was entitled to a refund of 
the stamp duty in full, 


Jackson, JIN this case, the Deputy 
Registrar puts three questions for the orders 
of the Court. First, whether further examin- 
ation of the stamp paper by the Collector is 
necessary, that stamp having been already 
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examined by the Registrar of this Court ? 
On this point, it appears to me that it is 
not desirable that the Registrar of this Court 
should undertuke the duty of, or be respon- 
sible for, the examination of stamps: it ap- 
pears a-fiscal duty more properly belonging 
toa Revenue Officer of Government, and that 
consequently the sfamp paper should, if ae- 
cessary, be forwarded to the Collector for ex- 
amination. 

The second question is, whether a mook- 
tear, duly authorized, can be allowed to 
make au application to the Court for a 
refund of stamp duty ? I observe that the 
present application is not addressed to the 
Court, but to the Registrar, It is an appli- 
cation iu writing upon a stamp paper of two 
rupees. It does nob appear that there is any 
necessity for making the application in writing 
at all; and I am of opivion that a mooktenr, if 
duly authorized, may apply for such refund. 

The third question is, whether, iu a case 
like the present, the entire amount of stamp 
duties should be refunded, or cnly that por- 
tion of it remaining as balance, after deduct- 
ing from the full value of the stump the value 
of that portion thatcovers or relates\to the 
portion of the property thatis allowed. It 
appears that the applicant presented an ap- 
peal to this Court in respect of property not 
exceeding 3,000 rupees in value under the 
Stamp Law then in force. The stamp duty 
on such appeal was 100 rupees, and if ap- 
pears that the result of the appeal was a 
remand in respect toa portion of the pro- 
perty involved in the suit, of which the 
value was rupees 1,756, The Deputy Re- 
gistrar’s opinion is that the appellant should, 
as it were, first be debited with stamp duty 
to the extent of that portion of the appeal 
in which he was unsuccessful, and that, after 
deducting this amount, the balance, if any, of 
the actual stamp duty paid should be re- 
. funded. It does not appear to me that this 
mode of accounting should be adopted, It 
appears that the appellant was successful in 
his appeal in respect of property represent- 
ing a value’ which must of itself have re- 
quired a stamp duty of 100 rupees: that 
portion of the appeal on which he failed did 
not necessitate the payment of any further 
stamp duty. That being so, it appears to 
me unnecessary to charge the appellant 
with any stamp duty in respect of the 
portion of his claim as to which he failed, 
but which did not involve payment of ad- 
ditional stamp duty. Therefore I think that 
the applicant is entitled to a refund of the 
stamp daty in full, 
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The 1 6th March 1868, 
Present: 


The Hou’ble H. V. Bayley and F. A. 
Glover, Judges. 


Section 224 Act VIII of 1859— Le- 
gal receipt for possession—Actual 
receipt of rent, 


Case No. 1423 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Nuddea, dated the 22nd March 1867, 
affirming a decision passed by the De- 
puty Collector of that District, dated 
the 8th August 1866. 


Kbetturnath Roy (Defendant) Appellant, 


VET SUS 


Durbesh Moonshee (Plaintiff) 
Respondent. 


Baboo Ashootosh Chatterjee for Appellant, 


Baboos Chunder Madhub Ghose and 
Khettur Mohun Movkerjee for Respondent, 


Where compliance with the formalities prescribed by 
Section 224 Act VIII of 1859, anda legal receipt for 
possession, are found as facts, they give such a right 
under a Civil Court’s decree a3 will prevail over one 
founded on mere actual receipt of rent, 


Bayley, J.—In this case, the only point 
placed beforé us in special appeal is, that the 
Lower Appellate Court should not have held 
that a decree of a Civil Court, under which 
actual possession was not shewn to have 
been given, was to be looked to by the Lower 
Appellate Court, and zog the actual receipt 
of rent; and that, further, in this case, the 
special appellant, being a farmer, could not 
be affected by a decision to which he was 
no party. 


We observe that here it is found asa 
fact by the Lower Appellate Court that the 
necessary formalities required by Section 
224 were adhered to and completed, and we 
also fiud a legal receipt on record for posses- 
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sion. Such facts found, undoubtedly gave 
the special respondent in this case such a 
right under a Civil Court decree as will 
prevail over one founded on mere actual 
receipt of rent. 


The position of a farmer will always so 
far be affected by a Ciril Court decree that 
it cannot be said the farmer is (what the law 
requires he should be) bond fide in actual 
receipt of rent, when the law recognizes a 
superior title in another under a Civil Court 
deeree, with possession legally given under 
such decree. 


In this view, we dismiss this special ap- 
peal with costs. 


The 16th March 1868. 
Present: 


The Hon'ble H. V. Bayley and F. A. 
Glover, Judges. 


Jurisdiction—Tenant’s right to sue 
` for declaration of title. 


Case No. 1470 of 1867. e 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 4th April 1867, -reversing a 
decision passed by the Moonsiff of that 
District, dated the 29th August 1866. 


Juddoonath Sein and another (Defendants) 
Appellants, 


VETSUS 


Ram. Coomar Chatterjee and others 
(Plaintiffs) Respondents. 


Baboo Romanath Bose for Appellants. 


Baboo Hem Chunder Banerjee 
for Respondents. 
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Bayley, J.—In this case, the plea which 
alone is raised before us is one of jurisdic- 
tion, viz., that, as it has beew held by the 
Revenue Court that the special respondent 
is liable to the special appellant as the 
tenant of the latter, this suit by spocial re- 
spondent for confirmation of possesion with 
declaration of proprietary title based on 
purchase and on mokurruree title will not 
ie in a Civil Court. 


We think that this plea is untenable. 
The Revenue Court may decide that, for a 
certain year, special respondent is liable as 
a tenant of special appellant for the rent 
of these lands ; but itis open, notwithstand- 
ing, for the special respondent to sue ina 
Civil Court to obtain a declaration of title 
on his general civil rights, either as proprie- 
tor by purchase or as mokurrureedar. The 
decision of the Revenue Court on title is 
binding only for the purposes of the rent 
suit, 


This special appeal is, therefore, dismissed 
with costs. 





The 17th Mareh 1868. 
Present : 


The Hon’ble H. V. Bayley and F. A, 
Glover, Judges. 


A CGivil Court undertaking to pass 
orders under Section 168, Code of 
Civil Procedure, 


Case No. 1852 of 1867, 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Gya, dated 
the 22nd March 1867, affirming a decision 
passed by the Sudder Ameen of that 
District, dated the 21st July 1865. 


Mohadeb Shaha and others (Defendants) 
f Appellants, 


Versus 


The decision of a Revenue Court, that a party is liable oe 
for rent to another as his tenant, does not bar that party Sheo Suhoy Geer (Plaintiff) Respondent, 


# suing in aCivil Court to obtain a declaration of title on ee 
his hee civil rights, either as proprietor by purchase | Ure R. E. T hag and Baboo Shib 
‘Chunder Chatterjee for Appellants. 


or as mokurrureedar, 
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upon the Lower Appellate Court to pass the 
further orders contemplated by Section* 168. 
But here, it is clear-that the Lower Appel- 
late Court, by the terms of its order, did 
in fact undertake, and in “our opinion 
very wrongly undertake, to see that pro- 
per orders should be passed ; whereas in fact, 
it did not see to any orders being passed as 
it said it would. 

The case must be remanded that the Lower 
Appellate Court might proceed according. Cover possession of the property from the 
to Section 168 to pass such orders as „may, | hands of the farmer. 


in its judicial discretion, be necessary | ‘The suit has not been brought withiy dix 
under that Section. months from the alleged date of dispossession, 
Remand accordingly. and therefore plaintiff, if his’ suit be admis- 


though the sale certificate runs in her name, 
he is the actual purchaser ; that he obtained 
possession, and was dispossessed in Falgoon 
1272 by the other defendant, Rehling, who 
had taken a farm of the property from 
Khema Moyee; and he brings this action 
against the certified auction-purchaser for the 
purpose of having it declared that he, and 
not the certified auction-purchaser, is the 


Baboo Issur Chunder Chucherbutty The’ 17th March 1868, 
for Respondent. j 
Where a Lower Appellate Court by the terms of its l Present: 
T m a TA ae oe EN of witnesses 
under Section ode of Civil Procedure, undertakes 
to see that proper orders shall be passed, it is bound The Honb’le G. Loch and O. Hobhouse, 
to pass such orders as may in its judicial discretion d 
be necessary under that Section. J Uages. 
_ Bayley, J.— THE point raised before us| Section 260 Act VIII. 1859—Zena- 
in this special sppeal is that the Lower moe purchaser—Ri 
Appellate Court did not judicially exercise ponaser— Right of suit. 
the discretion vested in it under Section 
168 Act VIII of 1859, in not proceeding Case No. 202 of 1867. 
to issue a warrant under that Section in a 
respect to two witnesses, who being sum- Regular Appeal from a decision passed by 
moned, failed without lawful excuse to; the Principal Sudder Ameen of Rung- 
comply with the summous. pore, dated the 24th April 1867. 
The case was remanded by the High 
Court, because the burden of proving title | Bykunt Chunder Moostafee (Plaintiff) 
had been wrongly put on the Inkherajdar, Appellant, 
On remand, both parties were allowed to 
produce further evidence, and did so. versus 
But the special appellant issued summons 
in the names of two witnesses (pottahdars)| Khema Moyee Debia and another 
who, without lawful excuse, did not appear D 
ef 
on such summons, (Defendants) Respondents. 
Upon this, the special appellant filed a| Mr. C. Gregory and Baboo Greeja 
petition praying the Lower Appellate Court Sunkur Mojoomdar for Appellant. 
to cause them to be apprehended and 
brought before the Court. Baboos Onookool Chunder Mookerjee and 
The order passed upon this was, that at Gopal Lali Mitter for Respondents. 
the hearing, if the Lower Appellate Court 
thought it necessary it would pass proper | The correct interpretation of Section 260 Act VIII 
‘orders. 1859 is to the effect, that a suit by a party claiming to 
i be the real purchaser of immoveable property sold in 
The hearing proceeded and the judgment execution of a decree, cannot be brought against the 
was delivered, and no orders were passed on soliton auction-purchaser, even though claimant has 
: ; te ad previous possession, 
the subject of this petition, or the matter : 
noviced inthe (ues ens Loch, J.—Tu plaintiff alleges that he 
We think that, ordinarily, it would have | purchased the estate in dispute in the name 
been for the petitioner, where the order is | of his mother, the defendant Khema Moyee, 
merely for record, to show that he did urge; at a sale in execution of a decree; that 
i 
} 


real purchaser of the property, and to re- — 


`~ 
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| Baboo Anund Gopal Paleet for Appellant, 


eem ee rented 


sible, is bound to prove his title ; and he urges 
that, as he has since been in possession with 
the consent of the certified purchaser, Sec- | Baboos Sham Lall AMitter and Motee Lall 
tion 260 Act VIII of 1859 is no bar to his 
bringing the present suit. He further urges | 
that, at any rate, he can proceed against the! 
second defendant, and recover possession ' 
from his hands, as he is’ not the certifiad a Judge for execution unden Sertion 281 Act VIII, 
purchaser ; and, ss support of his allegatio B, 1859, and the judgment-dehbtor contends thu the balance 
he quotes a judgment of this Court, bearing | 
date the 28rd April 1863, II May’s Reports, due on the deerce is le>; than that fur which execution is 
page 512. The case quoted, however, is | Sought, the Judge has no juristiction to enquire into 
. totally different in its facts from that before | a E a tec a, keen 
us, and the judgment come to therein cannot: 7 A E a a E 
be applied to this suit. The law, however, 
viz., the meaning of Section 260, is very Cyurt. 
distinctly given, and is to the effect that a 
suit by a party claiming wo be tho real: Hobhouse, J—T11s was a case of execu- 
purchaser of immoveable property sold iu , tion of decree transmitted by the igh 
execution of a decree cannot be brought Court, which passed the decree, tothe Judge 
against the certified auction-purchaser ; and/of Nuddea, for execution under Section 
in this interpretation of the law we concur. | 284 Act VILL of 1839. 
The interpretation which the pleader for the 
appellant would put on this Section is to the When the parties were before the J ude 
effect that no suit would lie against the of Nuddea, the judgment-debtor (special 
certified auction-purchaser, provided the | appellant) contended that the amount of 
claimant has not had Provigue / POSSer elon ! balance due on the decree was so much ; that 
We do not, however, think the Sectjon open ' the judgment-creditor sought to execute for 
to such an explanation. We think the! so much more; and so he prayed the Judge 
judgment of the Lower Court is correct ; and, | to determine between him and tho judgment- 
without calling on the opposite party for ! creditor for what amount the decree might 
any auswer, we dismiss the appeal with be executed. 


costs. 


Mookerjee for Respondent. 


Where a decreo of the High Court is transmitted to 


290, stay execution, peading a reference to the Tish 


The Judge determined that, as the judg- 
ment-creditor was executing for less than 
the amount specified in the decree, execution 
The 18th March 1868. ' for the sums he demanded might proceed. 


| 

| It is contended before us that this judg- 
; j ment is in error, and so we think it is, but 

The Hon’ble G. Loch and C, Hobhouse, hot in the way contended for by opecial 


Judges. | appellant. 


Questions raised in execution—Sec- z We think that the Judge had no jurisdic- 
tion to enquire into and determine this 


tions 284% and 290 Act VIII. 1859. | question at all. ‘The proper procedure was 
Te ise 7 ' uuder Section 290; and had special appellant 
Case No. 579 of 1867. | applied under that Section, ae o eause 

f : to stay execution, pending a reference to 
Miscellaneous Appeal from an order passed ana judgment by the High Court, the Judge 
by the Judge of Nuddea, dated the 15th: might have stayed execution for a reason- 
August 1867. ‘able time; bub he had no jurisdiction to 
enter into and determine the point he has 


Kishub Chunder Paul Chowdhry (Judg- determined, and he should, on that ground, 





Present: 


ment-debtor) Appellant, | have rejected special appellant’s objections. 
l versus The effect of the judgment, however, is 
d | to let execution proceed, and the order 


Khelat Chander Ghose (Decree-holder) Xe- | therefore, passed is correct, and is affirmed, 
_ Spondent. i and this appeal is dismissed with costs. 


. . B 
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The 18th March 1868. 


© Present: 


The Hon’ble-G. Loch and C. Hobhouse, ; The Fon’ble 


Judges. 


Application for executlon-—Payment | 


to judgment-creditor—Sections 208 
and 212 Act VIII of 1859. 


Case No. 569 of 1867. 


Miscellaneous Appeal from an order passed | 


by the Judge of East Burdwan, dated the 
the 6th September 1867, reversing an 
order passed by the Moonsiff of Bun- 
warah, dated the Gth July 1867. 


Gunga Gobind Gooptoo and others (Decree- : 
| Messrs. A. T. T. Peterson, R. E. Twidale, 


holders) Appellants, 


versus 


Makhun Lall Hattee and others (Judgment- 
debtors) Respondents. 


Baboo Ashootosh Chatterjee for Appellants. 


Baboo Bhuggobutty Churn Ghose for 
Respondents, 


An application for execution of a decree need not be 
accompanied with either the original decree or a copy. 

Where a judgment-debtor, instead of paying into 
Court, as prescribed in Section 206, Code of Civil Pro- 
cae pays direct to the creditor, he does so at his own 
TISK, 


Loch, J-—We think the order passed by 
the Judge in this case is altogether wrong. 
Section 212 of Act VIII of 1859 prescribes 
the mode in which application for the exe- 
cution of a decreeis to be made, and we do 
not find that it is necessary with such ap- 
plication to produce the decree, whether in 
original or a copy; and with regard to the 
settlement out of Court, the law (Section 
206) is positive, and declares that no adjust- 
ment shall be recognized, unless it be made 
tbrough the Court, or be certified to the 
Court by the party in whose favor the decree 
has been made. The law requires that 
money payable under a decree should be 
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The 18th March 1868, 
Present : 


F. B. Kemp and Dwarkanath 
Mitter, Judges. 


ife-interest in property— Allegation 
of waste, 


Case No. 292 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Patna, 
dated the 20th August 1867. 


Mussamut Budhun (Defendant) 
Appellant, 


VETSUS 


Moulvie Fuzloor Ruhman (Plaintiff) 
Respondent, 


and C. Gregory for Appellant. 


Mr, R. V. Doyne and Babon Kishen 
Kishore Ghose for Respondent. 


Where monies deposited in Court had been drawn 
out by a party on the admission of the opposite party, 


‘and the latter sued on the allegation that, as the 


former had been declared by a decree of Court to 
have only a life-interest in the property in dispute, 
‘the money which represented that property ought to 
| be so tied up as to prevent defendant from wasting it, 


fVol. IX.- 


ra 


i it was held (following a decision of the Privy Council) . 


‘that it was not sufficient to allege that defendant was 
' committing waste: the suit would not lie unless some 

act of waste threatening the corpus of the property were 
| proved, 


Kemp, J.—Tus plaintiff alleges that he is 
the purchaser, under the provisions of Act 
XXV of 1857, of the rights and interests of 
one Moulvie Ali Kureem, a rebel in the mu- 
tiny of 1857, but who has since surrendered 


; under the Amnesty Act, in certain properties 


held in zur-i-pesbgee lease by the said rebel. 


The defendant Mussamut Budhun, the 
mother of the rebel, instituted a suit to set 
aside the sale made by the Government, on 
the allegation that the properties belonged to 
her exclusively in lieu of dower, and that the 
rebel had no right and title therein. She 
obtained a decree in the local Court, and 
under that decree obtained possession. On 
appeal by the auction-purchaser, the plaintiff 
in the present suit, the High Court ( pre- 


paid into Court ; and if the debtor, instead of ; sent Justices Bayley and Roberts) held, on 


doing what the law required him to do, pre- 
ferred to pay direct to the creditor, he did it 
at his own risk. The pleader for'the re- 
spondents admits that the order of the Judge 
cannot be supported. We reverse the order 
with costs. 


-È 


| the 25th November 1868, that Mussamut 


Budhun’s claim to the property in right of 
dower was not established, but that she had 
a life-interest in the same. This decfsion 
is now in appeal before the Privy Council. 
In the meantime, and while the appeal was 


~ 


*. 
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pending, the plaintiff obtained from Onoop 
Roy, the son of the original mortgagor, a 
renewal of the zur-i-peshgee lease. The 
plaintiff then sued the defendant Mussa- 
mut Budhun for possession of the mort- 
gaged premises, and deposited the sum 
of rupees 8,286-10-8, which were drawn 
out of the Court by Mussamut Budhun. 
The present suit is brought on the 
allegation that, as Mussamut Budhun 


has been declared by the decision of the 


High Court to have only a life-interest in 
the property, the sum of rupees 8,286-10-8, 
which represents that property, ought to 
be so tied up, either by deposit in the 
Bank, the defendant drawing the interest 
thereof, or by the defendant giving security, 
so as to prevent her from wasting the 
same. 


The Principal Sudder Ameen of Patna, 
Baboo Greesh Chunder Ghose, in his decision, 
dated 20th August 1867, observes “that as it 
“is now established that the plaintiff has a 
“right to which he will succeed on the death 
“of the defendant Mussamut Budhun, but 
“as this right is confined to the sum of 
‘rupees 8,286-10-8 being preserved, the 
“plaintiff has every right to take steps to 
“preserve it intact by preventing antici- 
“pated waste taking place.’ The suit of 
the plaintiff wis decreed. The defendant 
was called upon to furnish adequate security 
within three months. In event of failure, the 
sum of rupees 8,286-10-8 was to be realized 
from the defendant in execution of the de- 


cree, invested in Government securities, and 


deposited in the Patna Branch Bank ; the 
accruiug interest to be paid to the defendant 
during her life. 


In appeal, the defendant (appellant) has 
been heard through Mr. Peterson, and the 
plaintiff (respondent) through Mr. Doyne. 

There has been much argument as to the 
title of the plaintiff. It is contended that 
he has not produced the certificate of sale 
under which he derives title, and that his 
suit ought to have been dismissed on the 
ground that he had not proved his title. It 
is further argued that the proceedings of 
the Government officers with reference 
to the attachment and forfeiture of the rebel’s 
estate were illegal, But these contentions 
ure foreign to the real point in issue, 


The monies in dispute have been drawn 
out by the defendant by order of the Court 
and on the admission of the plaintiff in the 
suit which he brought for possession of 
properties covered by the zur-i-peshgee. 


He could not have succeeded in obtaining 
possession of the mortgaged premises, except 
on such payment. No act of.waste done or 
threatened on the part of the defendant is 
alleged or suggested in the plaint. It is 
not sufficient to allege thata defendant is 
committing waste. Some act of waste 
threatening the corpus of the property must 
be proved. (Vide Privy Council Decision, 
Volume VI, Moore’s Reports, page 432). 
No act of waste completed or threatened is 
proved in this case. The plaintiff ought to 
have moved this Court, when he appealed, to 
take security from the defendant, or he 
might have made a similar application to the 
Privy Council. The suit of the plaintiff in ° 
its present shape ought to have been dis- 
missed, and is hereby dismissed, the appeal 
being decreed with costs, bearing interest, 
payable by the respondent. 


The 18th March 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Two sales of a tenure for rent due by 
the same defaulter—Sections 106 
and 151 Act X, 1859—Fraud— 
Jurisdiction. 


Case No. 1855 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of IFurreed- 
pore in Dacca, dated the 10th Muy 1867, 
reversing a decision passed by the Moon- 
siff of that District, dated the 22nd No- 
vember 1866. 


Sowdaminee Dogsee (Defendant) Appellant, 


VETUS 


Bholanath Shaha ( Plaintiff) and others 
( Defendants ) Respondents. 


Baboo Nuleet Chunder Sein for Appellant. 


Buboo Greeja Sunker Mojoomdar for 
Respondents, 


A. putneedar who had obtained two decrees, one for 
back and current renta and another for back rent, first 
sold the tenure in execution of the decree for back rent, 
and within three days after its sale caused it to be sold 
cre in execution of the decree for back and current 
rents ; 


Hern, that as the case of the purchaser at the first 
sale Was not that of a defaulting tenant, the arrears not 
having accrued during his incumbency, he was not 
barred from instituting a suit in the Civil Court to set 
aside the second sale. ( Vide Full Bench Ruling, dated 
22nd February 1867). 
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HELD, also, that having come in under the provisions 
of Section 106 Act X. 1859, and his objections having 
been over-ruled by the Collector, he had a right to sue 


within a year from the date of adjudication; and the. 


suit would Hein the Civil Court, as the act of the put- 
needar in setting up the defaulter’s tenure a second time 
for sale for arrears due by the defaulter was a fraud. 

Kemp, J.—Tars was a suit to reverso a 
sale held under tha provisions of Section 
105 Act X of 1859. 


It appears that the putneedar (defendant) 
obtained two decrees : one for partly bukeya 
and partly current rent, and one for back 
rent, The putneedar first caused a sale for 
the old arrears, and the plaintiff (special 
respondent) became the~ purchaser. Very 
shortly afterwards, or within about three 
days, another sale was brought abort by 
the putneedar for the rents partly of the 
current year and partly for old arrears ; and 
nt that second sale, the defendant (special 
appellant), the putreedar, became the 
purchaser. 


The first Court held that the suit was cog- 
nizable by the Civil Court. 


On the o the first Court held that as 
the plaintiff raised objections to the second 
sale, which were over-ruled, he must be held 
to have been fily cognizant of the second 
sale, and that ne was competent, by de- 
positing the amount\of the decree for the 
current rent, to stay the sale and to sue the 
defaulter for the monies so deposited, his 
suit to set aside the sale must be dismissed. 


On appeal, the Principal Sudder Ameen 
raised two points for decision :-— 


Is¢—Is a suit of this character cogniza- 
ble by the Civil Courts ? 


2nd.—Can the jote be sold for rent that 
was due before the plaintiff's purchase ? 


On the first point, the Principal Sudder 


Ameen observes “ that the plaintiff does not ' the Civil Court. 
p 


“consider himself to te the subordinate 
tenant of the defendant, but her dupe, whom 
“she is bent upon cheating under miscon- 
“strued laws and precedents by selling her 
“jote for rent that was not due during his 
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due previous to the plaintiff’? & purchase, 
‘the latter being responsible only from date 
of purchase. 


The decision of the Cour i of first in- 
stance was reversed with costs and interest, 
and the appeal decreed. 


The main grounds taken in special appeal 
are :— 

lsé—That’, the Civil Court had no juris- 
diction to try this suit for reversal of 
a sale held in execution of a decree under 
the provisions of Act X of 1859. 


2nd.—That as the tenure is hypothecated 

for the rent, the plaintiff purchased it sub- 

ject to the liability for the arrears of rent 

which had accrued thereupon, and as plaint- 

! iff failed to protect the tenure from sale by 

| discharging those liabilities, he cannot, 

either in law or equity, claim as against a 
second bond fide purchaser. 


| 38rd,—That the second sale having taken 
place on accovut of the current arrears, 
must necessarily prevail. 


Iam of opinion that this is not the case 
of a defaulting tenant against whom adecree 
for rent had been passed, and in satisfaction 
of which decree the tenure has been sold; for 
the special respondent was not the defaulting 
tenant, the arrears not having accrued during 
his incumbency. Had such been the case, 
no snit in the Civil Court could bave been 
instituted to set aside such sale. (See Sec- 
tion 151 Act X of 1859, and the decision of 
this Court published at pages 147—148 of the 
Special Number of the Weekly Reporter). 


The Full Bench have ruled that a suit to 
set aside a sale under the provisions of Sec- 


| tion 105 Act X of 1859 can, under certain 


circumstances, such as fraud, be instituted in 
(Vide decision, dated 22nd 
February 1867, Weekly Reporter, Volume 
VII, pages 188—185). 


In the present case, the special respond- 
ent did come in under the provisions of 


occupancy.” “ Surely,” says the Principal : Section 106 Act X of 1859, and, on his 
Sudder Ameen, “ the Revenuo Court cannot | Objections being over-ruled, he has a right to 


“ take cognizance of the matter ; so it must 
be tried by the Civil tribunal.” 


“On the second point, the Principal Sud- 


der Ameen held that the sule must bo set | 


aside on the ground that the plaintiff had 
purchased the tenure in good faith*dén n 


title guaranteed to him by the certificate of | 
The putneedar must |! 
look to the defaulting tenant for the rents | 


sale of the Collector. 


sue within a year from the date of the ad- 
judication by the Collector upon the claim ; 
and this he has done. Further, the plaint- 
if hasa right to bring an action in the 
Civil Court to set aside a sale alleged to 
have been brought about by fraud. 


The circumstances of the present cuse, 
in my opinion, disclose gross fraud on the 
part of the defendant, the putneedar. 


(Vol. IX. 
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He (the putneedar) sued separately for the | The appellant will pay all the costs of 
bukeya, and partly for bukeya and partly , this appeal and of the suit in the Lower 
for the current rent. In execution of the ! Courts, with interest until paid. 
decree for the bukeya, he sold the tenure, 
which was purchased by the plaintiff. With- ! 
in three days of this purchase, the defend- j The 19th March 1868. 
ant (putneedar) sells the tenure over again | Present: 
in satisfaction of the decree’ obtained for | Tho Hon’ble H. V., Bayley and F. A. Glover, 
the current and back rent, not due from the ` Judges. 
plaintiff, but from the former tenant, and 








Non-possession for 12 years—Adverse 


purchases the tenure himself. The defend- possession. 
ant could have sold the tenure for the Case No. 1040 of 1867. , 


old and current arrears together ; and if the Special Appeal from a decision passed by 


sais proceeds were not sufficient to meet the Principal Sudder Ameen of Man- 


; ; . bhoom, dated the 21st February 1867 
his demand in fall, he could, under Section modifyiny a decision passed by the 


105 Act X of 1859, have applied for pro-| Moonsiff of that District, dated the 30th 
cess against any other property, moveable| December 1865. 
or immoveable, belonging to the debtor ; but Gopeenath Mookerjee (Plaintiff) Appellant, 


instead of doing this, he sold the tenure versus 


for the old balance only, and then fraudue | Issur Chunder Banerjee and others 
( Defendants ) Respondents. 


Baboo Bama Churn Banerjee for Appellant. 


Baboo Gopeenath Banerjee for Respondents. 


If plaintiff does not shew possession within 12 years 
| of suit, it does not follow that defendant must have a 

verdict, Possession must be weighed with other evidence 
| for the party proving it, and with reference to the ten- 
dency, to rebut it, of the eviderce adduced by the 
opposite party. 


The plea of adverse possession far more than 12 years 
with costs and interest, t {s another point for adjudication in bar. 

Bayley, J.—Tuis casa must be remanded 
va full trial on the merits. 

should be dismissed. The snit did lie in j The Principal Sudder Ameen has held 


the Civil Court, as the act of the putneedar | that, as plaintiff has not shewn his possession 
in setting up the defaulter’s tenure a | Within twelve years of suit, defendant must 
J tim eee ee lue by the Ba¥@ 2 verdict ; and that if either party 
pe ORE ANE AOL SA0 OY ATE REP Mua SY! wish tovane om any tiile by- inheritnpes, or 
defaulter was a fraud. Itis inexplicable} on any question of extent of share, they 
to my mind on what principle a Deputy | i must bring a separate suit. 
Collector, who had already sold the tenure, This is quite erroneous. Possession 
may“ be some evidence of title. But it 
must be weighed for the party proving that 
fact, more or less, together wil 
independent evidence adduced 
faulter. The purchaser at the first sale land it must be considered als 
purchases all the rights and interests of the | to how far the evidence a 
opposite party may tend to 
This case must be tried 


terms as the defaulter did, but the tenure ' a quéstion of limitation ar 


. @ ‘plaintiff cannot sue becar 
is no longer liable for any further debts of ie title, adverse possessi 
i J 


the defaulter. -° ~ „o 4 ~ į twelve years bars him, t 


aenaran 


lently caused its re-sale for the current and j 
back balance, which was not due from the 
plaintiff, inasmuch as it had accrued before | 
his purchase, | 





I would confirm the decision of the Prin- 
cipal Sudder Ameen and dismiss the appeal 





Jackson, J—I also think that the appeal | ' fo 





could have again sold the same tenure 












for further arrears due frat the same de- 


= 


defaulter, and holds the tenure on the same | 
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for adjudication in bar. But if plaintiff 
removes that bar, the whole question on the 
merits of the respective titles will still be 
open and have to be adjudicated, and that 
in one suit, not, as here directed, separately. 

We, therefore, reverse the Lower 
Appellate Court’s order, and remand the 
ease for re-trial with reference to these 
remarks, l 


~ 


The 20th March 1868, 
Present: 
' The Hon’ble H. V. Bayley and F. A. Glover, 
Judges. 
Misconstraction—Special Appeal. 
Case No. 1264 of 1867 
Special Appeal from a decision passed by ' 
ihe Principal Sudder Ameen of Man- 
bhoom, dated the 15th March 1867, revers- 


ing a decision passed by the Moonsiff of 
that District, dated the 29th August 1866. 


Kaleo Churn Pattur and others (Defendants) 
Appellants, 


VETSUS 








Chundee Churn Mundul and others i 


(Plaintiffs) Respondents. 
Baboo Bungshee Dhur Sein for Appellants. 
Baboo Nil Madhub Sein for Respondents. 


Where a Lower Court, in recording the words of a 
document on which it relies, puts one term for another, 
it is a “misconstruction” affording good ground for 
special appeal; but where, for reasons given, it places 
a particular boundary-mark in a particular spot, its de- 
cision, even though wrong on the fucts, would not be | 





a misconstruction, unless incompatible with the wording 
of the document. 

Glover, J.—Tue points taken in this | 
special appeal are :— | 

1st.—-That the Principal Sudder Ameen | 
bas thrown the onus probandi on the special 
appellant, instead of on the plaintiff (special 
respondent). 

Qnd.—~'That he has misunderstood the de- | 
creo of 1856, and given boundaries not men- | 
j in that decree. 
there were no erasures or inier- 
pottah of 1270; and. 


e Principal Sudder Ameen 
e of the fact that a dust- | 
led by the special respond- 
mentions the boundaries 
re given in the pottah, 
ppellate Court declares 
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The first ground of appeal is untenable. 
The Lower Appellate Court has nowhere 
thrown the onus on the defendant, but 
has fully considered the evidence on both 
sides. No doubt, the Principal Sudder 
Ameen has in his judgment taken the 
proofs adduced by the special appellant 
first in order; buf he finds most clearly in 
the course of his decision that the plaintiff 
must succeed on proof of continuous posses- 
sion of the disputed land as part of Mouzah 
Gokoolnuggur. 


The second objection is equally unsup- 
ported. It is nowhere shewn to us that 
the Principal Sudder Ameen misunderstood 
the boundaries, or located them wrongly. 
The special appellant’s pleader could not 
show to this Court the position of the dis- 
puted lands as he claimed to have them, or 
prove that the Lower Appellate Court had 
erroneously construed the decree of 1856. 
Misconstruction of a document as a ground 
of special appeal must be clearly shewn. 
Where a Lower Court, for instance, records 
in its judgment north instead of south, 
or a tree instead of a nullah as a bound- 
ary, in recording the words of a document 
on whiclrit relies, to prove what are the 
boundaries, such errors would undoubtedly 
e a ‘misconstruction,” and afford good 
ground for a special appeal. 


But where the objection, as in the present 
case, is a mere matter of opinion, where 
the Lower Appellate Court that is, has, for 
reasons given, placed a particular boundary- 
mark in a particular part of a disputed piece 
of land, unless it can be shewn that its 
conclusion is incompatible with the wording 
of the document it professes to go upon, 
such decision would not be a misconstruc- 
tion: ib might be a wrong decision on the 





| facts, but there would be no such misread- 


ing of a document as would allow of a spe- 
cial appeal. 


With regard to the alleged interpolations 
and erasures in the pottah of 1270, we 
observe that, after a careful examination 
with a magnifying glass, the Court was 
unable to detect either the one or the other. 
Nor was the special appellant’s pleader 
able to point out any thing suspicious in 
the appearance of the document. 


The special appellant refers to a dustbur- 
daree petition of the same year, filed by the 
special respondent’s privies, in which the 
same boundaries are given. Had the spe- 


-cial appellant been able to show that the 
parties (or any of them) who signed their 
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assent to that dustburdaree petition were | Messrs. R. V. Doyne and J. 8. Rochfort 


privies to the special respondents in their 


case, there would be sufficient reason for 
remanding the suit for the Lower Appellate | 
Court to take that dustburdaree petition 


for Respondents. 


Certain factories, already sown with indigo, were given 
in lease by the Court of Wards ; and the lessees agreed 


into consideration before declaring that the 
pottah of 1270 was spuricys so far as related 
to the boundaries specified therein. 


i to take over all contracts and pay all expenses which had 
: been incurred for that season’s cultivation, depositing the 
| amount of outlay incurred. The lease having been set 
But special appellant has not-been able toj aside by superior authority, the lessees agreed to give 
do this; and failing such connéction between up the factories and allthe indigo manufactured by 
the parties, the dustburdaree petition would | them while in possession, on condition of being re-paid 
not.bind the special respondents in this case, the amount deposited by them, 
and it would, therefore, be useless to order Heup, that if the lessees failed to deliver up all the 


a remand, granting that there are no era- | manufactured indigo, the remedy against them was by 
sures or interpolations in the pottah of 


1270. The decision of the Principal 
Sudder Ameen on the other evidence gene- 
rally would still be one of fact, with which 
we could not interfere in special appeal. 


This application must, therefore, be dis- | 
missed with costs. 





The 23rd March 1868. 
Present : ` 


The Honb’le A. G, Macpherson and F. A.° 
Glover, Judges. 


Gimitation--Clause 9 Section 1 Act 
RIV. 1859—Cause of action. 


Case No. 132 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Moorshe- 
dabad, dated the 28th February 1867. 





| 
Ranee Shama Soonduree Debia (Plaintiff); 


Appellant, 

versus | 

Messrs. Jardine Skinner and Co. (Defend- 
ants) Respondents. 

Baboos Sreenath Doss, Mohinee Mohun | 

‘Roy, and . Ashootosh Chatterjee for 

1 Appellant. 


| the plaintiff to the granting of the | 


apparently with th 


suit for damages for breach of the contract to deliver * 
it up, 


Macpherson, J.—Tuis is n suit brought 
to recover the value of a certain number of 
maunds of indigo. 


The suit is purely speculative in its 
character, and the plaint is framed so as to 
make it almost impossible to discover what 
is supposed to be the cause of action,—being 
probably intentionally so framed in order 
to prevent its appearing on the face of the 
plaint that the plaintiffs claim is barred by 
limitation. ` 


In 1862 the factories Sultangunge and 
Moheshkholy were under the management of 
the Court of Wards ; and in the summer of 
that year, the Court of Wards granted a 
lease of them to Messrs. Jardine Skinner 
aud Co. The lands of the factories had 
already been sown with indigo: and one of 
the conditions of the lease was, that Messrs, 
Jardine Skinner and Oo. were to take over 
all contracts and pay all expenses which 
had been entered info, or incurred for, that 
season’s cultivation. The defendants accord- 
ingly deposited in the Collectorate the sum of 
rupees 82,721, which was agreed on as being 
the amount of oullay which up to that date 
had*been incurred. 


Certain objections having been raised by 


Messrs. Jardine Skinner anc 
put in possession when 
deposit in the Collectorat 
ed to have taken poss 


ties. The lense, in fac 
but ‘vas set aside by t 
the 26th of Septembe 
to confirm the lease, 















f 


368 


e 


Civil 


Jardine Skinner and Co., that, in order to 
restore all parties as nenrly as possible to 
their originale position, Messrs. Jardine 
Skinner and Co. should give up the facto- 
ries and all the indigo which had been manu- 
factured by them while in possession, and 
should thereupon be reo-pnid the amount 
deposited by theme in the Collectorate, 
together with such other expenses as might 
have been incurred by them in manufacturing, 


In accordance with this arrangement, the 
defendants gave up possession, and in the 
course of the month of December made over 
to the Collector 148 maunds and 38 seers of 
„indigo, which they said was all that had been 
made-in the factories. They got receipts for 
‘these quantities from the Collector, and sub- 
sequently (on the 11th of March 1863) were 
re-paid the 82,721 rupees which they had 
deposited when they first got the lease. 


The matter was thus apparently finally 
settled. But some time afterwards, the Court 
of Wards having made over the estate to the 
plaintiff, she, on the 12th of March 1866, 
filed the plaint in the present suit, seeking 
to recover damages from the defendants 
upon the ground that, whereas they deliver- 
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It was argued that the claim is not barred 
by Clause 9 of Section 1, as the case is not one 
of contract at all. Itis said that the suit was 
brought merely to force the defendants to do 
that which they were in equity bound to do, 
But I fail to see that in the absence of a 
contract on the defendants’ part to give up 
the indigo they “had manufactured, they 
were in any way bound in equity or other- 
Wise to give-itup. The lease granted by 
the Court of Wards made no provision for 
the contingency which occurred : and, so far 


as I can see, the defendants would have had: 


aright to retain all the indigo, but for the 
new arrangement made and assented to 
by them, when the Board of Revenue 
set aside the lease. I think that, under 
their contract, the defendants were bound 
to deliver up the indigo they had manu- 
factured, but that if there was no such 
contract, they were not bound on any con- 
siderations of mere equity to give it up. 


But, supposing that the claim is not bar- 
red, the plaintiff has wholly failed to make 
out any case against the defendants. That 
the defendants, in the opinion of the Court 
of Wards, complied with the terms of their 


ed to the Collector only 148 maunds odd, | agreement is prima facie proved by the 
of manufactured indigo, they had, in truth, Court having accepted the indigo they 
manufactured 510 maundg. | tendered, and having refunded the 32,721 
oe . {rupees they had deposited ; and no question 

_ Tt appears to me that the plaintif’s claim , aa AE E Bee o TEA beei 
is barred by limitation, If any cause of i raised by the Collector or Court of Wards as 
AA is disclosed upon this plaint, it is, | ¢> the correctness of the accounts rendered 

iat when the lease was cancelled by the by the defendants 

Bourdof Revenue, Messrs. Jardine Skinner 
and Co. agreed, amongst other things, to; In bringing the present suit, then, it lay 
give up all manufactured indigo, and that, in; on the plaintiff to prove her case; and it 
breach of this agreement, Messrs. Jardine | does appear to me that if ever there was a 
Skinner and Co, did no¢ give up all the] suitin which a plaintiff was bound to prove 
manufactured indigo. If this be the cause: his case strictly, the present is one. The 
of action, the suit is a simple suit for | Lower Court has found for the defendants 
damages for breach of contract, and falls | on the merits. The plaintiff’s evidence 
under Clause 9 of Section 1 of Act XIV of! scarcely purports to prove more than this, 
1859, and is barred unless brought within , that a certain quantity of land was sown 
three years. The breach took place in 1862, | with indigo, and that, after the indigo had 
when Jardine Skinner and Co. failed (itis , grown to some extent, persons who saw the 
ged) to deliver more thin the 148 ; plant, estimated and expected that a certain 
{aint was not filed till the number of bundles would be eventually cut. 
1866, that is to say, not! But there is no evidence (favorable to the 
sc of more than three! plaintiff) to show how many bundles were 
of the cause of action, ; actually cut, or how much indigo was really 
barred. Ifit be con- | manufactured by the defendants,—or how 
may be said not to. much might have been cut, or how much 
il the 11th of March | might have been manufactured by the 
nd was made to*the | defendants but for their default or neglect. 
suit is barred, the | There is some evidence as to what the pros- 
filed till the 12th of | pects before the plant was cut were or might 
have been ; and also as to what was the 


4 
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quantity of indigo manufactured on other nature as would, undor ordinary cireumstanees, yield no 
lands situated at no great: distance. Bue . profit, regarding which it has not been shewn that the 
with such a delicate and: varying cultivation ! judgment-debtors had opportunities of disposing cf 


as that of indige, depending on a variety of | them for a profit. 


contingencies, it is quite impossible to treat 
that as evidence of actual receipt of more 


Hobhouse, J.—~Tuts was a case of exem- 


indigo plant or actual manufacture of more | tiou of decree for mesne profits in the Court 
indigo than what has begn admitted by the | below : and, in regularappeal, three objec- ° 


defendants. 


While the onus lay on the plaintiff, the 
plaintiff has proved no case; thorefore the 
suit was rightly dismissed ; and this appeal 
must also be dismissed with costs and inter- 
est. 


Glover, J—I am of the same opinion, 
and have nothing to add to the judgment of 
my brother Macpherson. 





The 28rd March 1868. 
Present : 


The Hon’ble G. Loch and ©. Hobhouse, 
Judges. š 


Execution of decree for mesne pro- 
fits—Interest on profitable land. 


Case No, 291 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24-Pergunnahs, dated 
the 28th February 1867. 








tions are made by the decree-holder to tho 


finding of the said Court. 


The first objection is that the Judge has 
neglected to adjudge interest on mesno profits 
from dato of ascertainment of the said 
profits, 


| On this point, it is admitted by pleader , 


for appellant that in decrees fur mesne 
profits it is usual to declare whether such 
interest is or is not to ran, and that in the 
decree in this case there is no such declara- 
tion. 


And, further, whilst, on the one hand, 


ieee for appellantis unable to show us 


any case in which, in the absence of such 
declaration, interest has been awarded by 
the Courts, we are referred by Mr. Allan 
for respondent to a Full Beuch decision, to 
to be found at page 109, Volume VJ, Weekly 
Reporter, Miscellancous Rulings, in which 
was decided the general question that inter- 
est could not not be awarded in execution 
where the decree itself contained no such 
award. 


We think, therefore, that in this case the 
Judge was right to refuse to award interest 
on mesne profits from date of ascertainment, 


t 


| The second objection taken ig in the 
. matter of the Judge’s refusal to award any 
Becharam Doss (Decree-holder) Appellant, ,mesne profits at all in a certain plot of 
i beegahs 15-15-11-10 of lands, 


versus Ses. cel 
oo | On this point, the Judge remarks as fol- 


‘ lows :-—“ Then there are beegahs 15-15-11-10, 
‘“which are said to be unculturable, and 
!“ to yield no profits at all. Itis contended 
i “ that the judgment-debtors might have ronl 
Baboos Chunder Madhub Ghose and Nuleet ' "ized profits from them with d 


€s ; X 
Chunder Sein for Appellant. ` | but on the evidence, 


“not been shewn th: 
) “ ties of disposi 
My. R. T. Allan and Baboo Tarucknath | o eee 
Sein for Respondents, 


Brojonath Pal Chowdhry and others (Judg- 
ment-debtors) Respondents. 


« The nature of t 
i « the Ameen, is su 
“ circumstances, th 
Where a decree for mesne profits does not declare “ and all that I ha 
whother interest is or is not to be awarded, the Court | “ amount the deer 
which executes it is right in refusing to award interest, ! “ sonable probabili 
_ In executing a decree for mesne profits, a Court does; ‘ had retained 
right in excluding from the account lands of such a | “ exclude them fr 
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The contention before us is, that the | which he said were income tax receipts, 
Judge, in preferring the report of the | yet when he was arguing his case he did 
third Ameen to that of the second Ameen ! not ask us to consider these papers, and we 
who held local investigations in the matter, cannot, therefore, say that there is any 
has assigned no reason for such preference, | sufficient evidence of payment of such taxes 
and that his judgment must, therefore, be : on the record, and we are unable, therefore, 

+ Set aside. to allow any deduction on that account. 


But we think that*the Judge has assigned; We think that appellant must pay the 
ample reasons for such preference. In his | costs of this appeal, 
concluding remarks, he lays down—and cor- | . 
rectly—the principle on which he ought to! 

roceed and has proceeded. He there de- f 
Tae the nature of the lands in question, he The 28rd March 1868, 
correctly applies his principle to those lands, 
„and he then finds upon the evidence that the 
lands never had been profitable, and never The Hon’ble F. B. Kemp and L. S. 
during respondent’s incumbency, could have | 
been profitable: and he therefore rightly 
determines not to award that which never 
had been received, and never could have 
been receivable, from them, viz., mesne pro- 
fits. 


And ifthe Judge was wrong in coming 
to this conclusion upon the evidence, it; Application for review of judgment pass- 
was upon appellant to show us that he! ed by the Hon'ble Justices Kemp and 
was wrong; but he does not even attempt| Jackson, on the 24th April 1866, in 
to do so; for he does not ask us to go into Special Appeal No. 2804 of 1866. 
the evidence at all. 

We think, therefore, that the Judge's Fukorooddeen Mahomed Ahsan Chowdhyy, 


Present: 


Jackson, Judges. 


Wew grounds—Review—Section 374 
Act VIII. 1859. 


Case No. 289 of 1866. 





— w 





decision must stand on this point also. | Petitioner, 
The third objection taken is, that the 
Judge was in error in allowing so much as versus 
20 per cent. as deduction for collection ex- 
penses. Rajah Annundnath Roy, Opposite Party. 


We observe that the usual allowance for | P 
s expenses is 10 per cent, and this is | Baboo Motee Lall Mookerjee for Petitioner. 
admitted by pleader for respondent; but | ' 
the Judge has allowed 20 per cent. “ for | Baboos Mohinee Bohun Roy aud Sreenath 
cost of collections and for losses.’ We} Doss for Opposite Party. 
have asked Mr. Allan for respondent: to 


show us what the Judge mennt by “losses,’?, A party wishing to be heard in support of new 


: » | grounds must apply fer permission under Section 374 
and what on the evidence these “losses i ‘Ket VIII. 1859: he cannot be permitted to xgise them 


were for which the Judge allowed a deduc- : in an application for review. 


tion; but he is unable even to suggest, much | eee 
gs to show anything. eo ! Kemp, J.—T ais application is framed, as 


| if it were a special appeal, on fresh grounds. 
ierefore, that deduction; If the applicant, at the previous hearing of 
1 allowed for ** costs of | the special apperl, wished to be heard in 
€ losses” also; and | support of the grounds now taken in the 
dence in support | petition of review, he ovght to have applied, 
ian the usual 10° under Section 874 of Act VIII of 1859, for 
10 per ceut. only, ! the permission of the Court to be heard in 
rd of the Judge. | support of those zew grounds. Not having 
nder Section 348, : done so, he cannot be permitted, in an appli- 
udge should’ have! cation for review, to raise entirely new 
icome tax ; but at’ points, und having failed to show us that 
hough the plead-! our former decision is wrong, the appli- 
to certain papers ! cation is rejected with costs, 
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The 24th March ‘1868. 
Present: 


The Hon’ble H. V. Bayley and EF. A. 
Glover, Jydges. 


False warranty of title — Proof of 
fraud — Refund. 


; Case No. 1374 of 1867. 


Special Appeal from a decision passed 
by the Judicial Commissioner of Chota 
Nagpore,, dated the 25th March 1867, 
affirming a decision passed by the Prin- 
cipal Sudder Ameen of that District, 
dated the 12th July 1866. 


Rajah Nil Monee Singh (Defendant) 
Appellant, 


BEVSUS 


Messrs. Gordon Stuart and Co., ‘on behalf 
of the Calcutta Coal Company (Plaintiffs) 
Respondents. 


Baboos Taruchnath Sein and Bama Churn 
Banerjee for Appellant, 


Messrs. R. V. Doyne and F. J. Fergusson, 
aud Baboo Juggodanund Mookerjee for 
Respondents. 


A zemiudar (4) gave certain villages in putnee to B, 
and received consideration-money and rent for them 
from him; but B never got possession of them, or 
derived any benefit from the putnee, it having been 
found that the villages belonged to a third party as 
lakherajdar, who obtained a decree against A in a suit to 
which B was made a party, 

Herp, that the advertisement published by Í setting 
forth a description of the villages, and calling upon 
intending purchasers to come forward, was substanLially 
an implied warranty of title, and would, in any case, 
make him responsible to the purchaser deceived by 
suck niisrepresentation. 

Heun, that in cases like this it would be a sufficient 
proof of fraud to show that the fact (of ownership), as 
rébresented, was false, and that the person making the 
representation had a knowledge of a fact contrary 
to it. 
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HELD, that fraud having been substantially alleged, 
the absence of a stipulation to refund d® not protect 
A from refunding, ʻ 


Glover, J.—TH1s was a suit on the part 
of the Bengal Conul Company to recover the 
amount of consideration-money paid by 
them to the defendant fọr the putnee of two 
mouzahs, and for various sums paid as rent 
and law expenses on the same account. 
Their allegations are that the defendant, who 
is the Rajah of Pachate, gave to them in 
putnee the two mouzahs for a consideration 
of rupees 200; that these mouzahs were, 
it was afterwards found, not the Rajah’s to 
give, but belonged to a third party as la- 
kherajdar ; that the result of asuit by the 
lakherajdar against the Rajah was a decree 
in favor of the former ; an dthat, conse- 
quently, plaintiffs never got possession of 
the, mouzahs, or derived any beuefit from 
their putnee of them. Their clnim is made 
up of the 200 rupees consideration-moncy ; 
rupees 511-5-1,- paid to the Rajah as rent; 
and rupees 142-14-1, law expenses ; together 
with interest: these Irst charges being 
incurred in the suit between the Rajah aud 
the lakherajdar, to which the plaimtiffs were 
made parties. 


Thera was no denial by the Rajah of the 
plaintiffs’ statement of facta. Ie defended 
the suit on technical grounds only, urging— 


Ist.—That there being no covenant for a 
refund in the putneo lease, the plaintiffs 
could uot recover ; and 


Qnd.—That no fraud on the part of 
the Rajah being either alleged or proved, 
the doctrine of caveat emptor applied. 


Both Lower Courts decreed for 
plaintiffs. 


The defendant, iu special appeal, urges 
the same objections as before, with the addi- 
tion that the Lower Courts made no enquiry 
int6 his allegation of collusion between the 
Coal Company and the lakherajdar. 


We see .no reason to interfere. With 
reference to the objection that “ fraud” was 
not alleged, we think that the plaint dis- 
closes substantially, although uot perhaps 
in express terms, a charge of fraud against 
the Rajah, Heis there said to have given 
the two mouzahs in putnee, knowing all the 
time that they were not part of his mal 
estate, but the lakheraj holding of a thiid 
party. 

The special appellaut’s pleader urges that 
eveu if this be adinitted, it is iusufficieut, 


the 
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it being necessary to prove, as well as to | vestigated, never asked for nuy “ issue” 
allege fraud, (VI Weekly Reporter, page on the point, or even pressed the Court of 
67, Privy Council Decisions). But we. first instance to make any enquiry. This 
observe that in cases. like the present, it being so, we think it much too late to take 
would be sufficient proof of fraud to show,‘ the objection in special appeal, or to re-open 
first, that the fact, as represented, was false; a subject on which the special appellant hag 
and, secondly, that the person making been all along silont. 

the representation ‘had a knowledge of 21 ‘We are of opinion that there is no point 
ee, Oa “negu g. v oodors, of law in special appellant’s favor, whilst all 
and Parchasers, 6-7). Tho frst of these the’equities aré against him 

facts is admitted, and the second may fairly , 16 eq are ag | 
be presumed. The Rajah’s knowledge of His special appeal is, therefore, dismissed 
the fact is, moreover, nowhere denied. ' with costs. 


We think, further, that the advertisement | 
‘published by the Rajah, setting forth a! 
description of the two mouzahs and calling | 
upon intending purchasers to come forward, | 


was substantially an implied warranty of | 


The 24th March 1868. 


title, and would in any case make the Rajah | Present : 

responsible to the purchaser deceived by | 

such misrepresentation. i fhe Hon’ble H. V. Bayley and J. B. Phear, 
The mere, fact of the putnee lease not cou- | Judges. 


taining any stipulation for refund in no | 
way affects the question. The Rajah gold ‘Sale of rights and interests vested 
what he as zemindar must have known was i in Official Assignee—Execution of 
not his to sell, concealing from the pur- ; 

j i a decree against another decree- 


chaser theffact that the lands were Iakhe- | 
raj, aud not mål, It is not, as before re-, holder—Section 206 Act VITIT. 1859 


marked, alleged on the part of the special: —Rule of adjustment out of GCourt— 
appellant that he was an innocent seller,, Board of Revenue. 

ignorant of the claim of the lakherajdar, 

The- Rajah shelters himself under the nb- Lowazima Miscellancous Appeal’ from an 
sence of any stipulation to refund in the der Bs the Denit Oaled 
pottah. Had thero been no allegation of, 2700" Passed Oy the Deputy Uotiector 
fraud on the part of the special respondent,, of Nuddea, dated the 16th January 
it is possible that the Rajah might have 1868. 

defeated is claim on the ground that at 

the time of the contract he was unaware 

of any defect in the estate sold, and that , ae neces 
the maxim of caveat emptor applied; but, 
as fraud has been, we think, substantially ' 
nileged, the absence of a stipulation to re- 
fund will not protect the Rajah. i 


i * r 
The special appellant must be presumed | Ram Churn Bukshee and another, 
to have known the state of his property | Respondents, 
when dealing with it with a view fo lease 


it,—-a matter particularly within his own Baboos Ramanath Bose and Kalee Prosunno 


Appellants, 


VErStES 


knowledge; and, having that knowledga, to Dutt for Appellants. 

have advertised for purchasers of whi.t he 

) 'j ; 

= right ve eR ere eae | Baboo Olool Chunder Mookerjee 
appears to us that he isjustly lialle to ? 

. ; : n : 

rofund to the special respondents tho v hole, Eee rece 

amount of their payments with interest, | Ifa party’s rights and interests in a deeree are sold 


With regard to the charge of coll (sion ' ata time when all his assets are vested in the Official 
between the Coal Company aud tho lak] ernj- Assignee, even though the latter does not claim sthe 
dar, we observe that the special appi llant rights and interests iu question, nothing passes to the 
never took any steps to have the matte! iu- | purchaser, 


d 
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Where a Deputy Collector executes a decree against 
a party holding another decree from his own Court, 
he ought, instead of selling that other decree, to appoint 
a manager under the provisions of Act VIII. 1859, to 
realize the judgment-debt due thereon. 


Section 206 Act VIII. 1859 does not apply to Revenue 
Courts, and no rule of the Board of Revenue can 
justify a Deputy Collector's refusing to enquire whether 
or not a private adjustment of a decrea has, as alleged, 
been effected out of Court. j 


Phear, J.—Tuis is an application to set 
aside an order of the Deputy Collector for 
execution of a decree-agninst the petitioner 
in favor of one Parbutteenath Baxee. 


The decree was originally made in the 
Deputy Collector’s Court in a suit wherein 
a Mr. J. White was plaintiff, and the petiti- 
oner, defendant. But Parbutteenath claimed 
to be decree-holder by virtue of having 
purchased Mr. J. White’s rights and inter- 
ests-in the decree. 


On Parbutteenath applying to the Deputy 
Collector for execution of the decree, the 


petitioner objected ; frst, that Parbutteenath ' 


had obtained nothing by his purchase-of Mr. J. 
White’s rights and interests in the decree, 
because at that time Mr. White was insol- 
vent and all his assets (of which the decree 
would be one) were therefore vested in 
. the Official Assignee;- secondly, that he 
(petitioner) had satisfied the decree out of 


Court before the sale thereof to Parbuttee- | 


nath. 


The Deputy Collector disallowed both 
these objections. As to the first, he held 
that “the decree was never vested in the 
** Assignee specially, for it was omitted in 
“Mr, White’s schedule. And though the 
‘* Assionee can claim it, he has not done £0 ; 
“and till he does, it remains in the legal 
“ possession of the person who now possess- 
“es it,—Parbuttee Buxee. The Assignee 
“having made no claim to it, it ig notin 
“ my power to assume that he has any, and 
“ protect his interest against his will.” 


The Deputy Collector here makes a! 


serious mistake of law ; for, if at the time of 
Parbuttee’s purchase, all Mr. White’s assets 
were vested in the Official Assignee, no- 
thing would have passed to Parbuttee by the 
sole, The petitioner asked him to enquire 
whether this was so or not; and we think 
thet he acted wrongly, under the circum- 
stances of the case, in refusing to make the 
enquiry. 
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We are-of opinion also that the Deputy 
| Collector erred in selling Mr, J. White’s 
, decree against the petitioner to Parbuttee. 
' That was a decree of his own 
his duty with regard to it 
i was primarily to cause it to be executed upon 
. the application of any one duly entitled to 
'have the benefit of ite It appears to have 
f been sold in the execution of a decree 
i 


decree 
Court, and 


obtained in the same Court by one Ram- 
tuttun against Mr. White. Instead of so 
selling, it seems to us that the Deputy 
' Collector ought, under the provisions ia 


| that behalf of Act VII of 1859, to have ap- 


pointed a manager to realize Mr, White's , 


| judgment debt. Ind he done this, he 
| would have acted with propriety, and would 
have avoided the appearance of encouraging 
| the practice of trafficing in decreas of Court, 

a practice which may prevail largely but 
is certainly very objectionable. 


The Deputy Collector refused to enter- 
tain the second objection, on the ground that 
Í he was forbidden by a rule of the Revenue 
- Board to enquire whether or not a private 
; adjustment had been effected out of Court. 
On this point also, the Deputy Collector waa 
wrong, for the rule of the Revenue Board 
‘cannot over-ride the law, and it has been 
held by this Court that Section 206 of 
Act VIII of 1859 does not apply to decrees 
of a Revenue Court. (See 7, Weekly Re- 
porter, page 520), 

We may add that it appears to us some 
grave irregularity must have occurred in 
execution of Ramrattun’s decree against 
Mr. White, which has probably led to much 
of the blundering in this case. It is clear 
that at the time of the order for execution in 
' Ramruttun’s case, or at any rate before the 

sale to Parbuttee, Mr. White died. Now, on 
Mr. Whites death, both decrees for the 
, time being abated, although probably they 
. might both have been revived by proper 
| steps taken. If they were revived, the 
same person would appear as Mr. White’s 
i legal representative in both cases, and the 
; confusion which the Deputy Collector exhi- 
| bits in regard to the effect of the sale to 


I 





| Parbutteenath could scarcely have occur- 
j red. 


On the whole, we are of opinion that the 

i Deputy Collector acted illegally iu refusing 
to entertain and determine the petitioner’s 
. objections on their merits. We therefore 
: quash the order which is complained of, and 
we direct that the Deputy Collector, before 
issuing fresh process of execution, enquire, 

A 


| 
. t z 
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first, whether Parbutteenath Buxee b: his ! wrongfully ousted, sich sums as the party wrongfully 


pur chase.of Mr. Whites ri ght an Ti brost n eer i collected, or might with due diligence 


in the decree made in favor of Mr. White! i 
against the petitioner, having referenie toj Bayley J.—Puatnrive in this case sued 
all the circumstances under which that for wasilat at kursa rates, on a certain 
purchase took place, obtained the rig 1b to ! detailed arca of cultivated land. 

sue out execution of that decree;; andj Defendani’s plea was that the plaintiff 
secondly, whether tite petitioner at any time had no right to kursa rates, but only to 
satisfied that decree by private adjus ment i powala rates, and that the claim was other- 
out of Court. -| wise excessive, especially as tothe area in 


| i ; : 
The Deputy Collector will be ee rue ee 


by the result of this inquiry in repnd to! The first Court gave plaintiff a decree at 
the order which Le may make relativ: to the ; ryotee rates, for 2 annas a beegah for 2,832 
execution sought. Parbutteenath FE uxec! beegahs, cultivated aren, as per a Dowl of 
will pay the costs of the petitioner it this| 1,271 beegahs, or (as shewn by the first 
application. Court’s orders of 27th October 1866) for 
rupecs 964-12 with interest. 





On an appeal by defendantto the Judge 
from this decision, it was urged that the 
newly cultivated area being pait of the 
howalah, wasilat should not have been 
taken at ryotee, but at howala raies ; that 
the aren was not 2,332 beegahs, when the 

Peg ossession was held by defendant, but onl 
The Hon'ble H. V. Bayley and E. A. | peo per Dowl of 1263; and that tle 
- Glover, Judges. amount of Government Revenue had not 
been duly deducted. 


The Lower Appellate Court held that it 
was on defendant to show what he had, or 
might properly have, collected when in 
wrongful possession ; that defendant had 
| the Ameen’s report against him, and in 
rebuttal of if, no proof that he did not collect 
the Judgeof Backergunge, dated the 23rd a oe rates ks : he at 

l : Si iowalah rates; that defendant failed to 
Maroh 1867, a priang edeceion (OTE ce that he did not hold khas all the 
by the Principal Sudder Ameen o, that | \ands found by the Ameen to be in excess, 

District, dated the 11th August 18€5. p viZ., 1,402 beegahs of newly cultivated 

area; and lastly, that as the new settlement 
Mr. J. P. DeSilva and others (Defen: ants) | or the new lands only came into operation 
‘from 1,271 B. S., it was for defendant to 


The 24th March 1868. 


Present: 


LO a AS Ap ONE Nr Otte 


Wasilat (principle on which d ter- 
mined). 


Case No. 1356 of 1867. 





Special Appeal from a decision passid by 





Appellants, show that he had paid Government Revenue 
`~ ' before, and that this defendant had failed 
OECTSUS ito do. The Lower Appellate Court thus 


i also decreed 964 rupees 12 annas against 
Syud Teharanee and others (Plaintiffs) the defendant. } äi 


| 
Respondents. Defendant now appeals specially and 


urges before us as follows :— 





Baboo Romesh Chunder Mitler for 
Appellants. | I —That as defendant was in possession 
i from 1266 to 1270, and the area, giving an 
Baboos Hem Chunder Banerjee and Nuleet , meTense of 1402 beegahs, first formed part 
Onan Sene eranda | of the Dow! of 1271 B. S., thas Dowl was 
de mee ee ‘no evidence on which the Lower Appellate 
. Court c ase its decree for wasilat 

The principle upon which wasilat should be deter- ! wenn could pares i P ja ay sey 

mined, is that the party who may be found to have; excess area reicired LO trom fe O 44 


been wrongfully in possession shall refund to the party ' B. S, 
d 


td 
_™ 
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II.—That as the last Dowl, before the 
defendant had any possession, was of 1263 
B. 8., and shewed 295 beegahs as excess, 
plaintif could not claim more than that. 


II.—That Government Revenue should 
‘have been deducted as if was payable for 
295 beegals 16 cottahs- under the Dow! 
of 1263. 


TV.—That the chittahs of 1260 were 
good evidence in defendant's favor. 


We do not think there are valid’ grounds 


for interfering in special appeal. 


The Lower Appellate Court has quite 
rightly appreciated the principle upon 
which wasilat should be determined, viz., 
that such party as may be found to have 
been wrongfully in possession, shall refund 
to the party wrovgfully ousted such sums 
as the party wrongfully in possession had 
collected, or might with due diligence have 
collected. 


An Ameen having been sent to make a 
local enquiry, his report is legal evidence, 


and has beea accepted by the Lower Appel- 
late Court. Nothing is shewn against if, 

The Lower Appellate Court finds de- 
fendant does not prove any thing to set it 
aside, and finds as a fact that plaintiff is 
entitled to wasilat according to that report. 
This meets the first two pleas ia special 
appeal. 

To come to the other two objections of 
the special appellant, we think the Lower 
Appellate Court «gives sufficient reasons for 
its finding of fact, that the chittahs of 1260 
are not evidence of the area of 1266-70 for 
the purposes of this case, and were never 
accepted ns such, and that as it is found 
by the Lower Appellate Court as a fact 
that it is not sufficiently proved by special 
appellant that he did pay the Government 
Revenue which he alleges he paid, the de- 
duction claimed cannot, as a matter of spe- 


cial appeal, be allowed by us now; nor 


indeed is any thing shown to us to support 
the plea that the Lower Appellate Court 
has made any error ir law. 

tu this view, we dismiss this special 


appeal with costs. 
. ry 


The 24th March 1868. 
Present: ° 


The Howble H. V., Bayley and F. A. 
Glover, Judges 


Vakeel’s admission—Legal evidence 
—Cross-appeal — Section 348 Act 
VIII. 1859. 


Case No. 1407 of 1867 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Bachergunge, dated the 
28th March 1867, affirming a decision 
passed by the Deputy Collector of that 
‘District, dated the 11th October 1866. 


Khajah Abdool Gunnee (Plaintiff) Appellant, 


CCrsus 


Gour Monee Debia (Defendant) Respondent. 


Messrs. C. Gregory and R. E. Twidale for 
Appellant, 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


A Vakeel’s admission during the trial of a suit 
is legal evidence by which his client is bound, though 
it is open to the latter to shew that the effect of the 
admission is not such as to invalidate his claim. 


A party wishing to file a cro3s-appeal should do so 
at the commencement of the hearing of the appeal, 
and the objection should be put in, in a written form, on 
a properly stamped paper: it is too late to take an ob- 
jectifn under Scetion 348 Act VIII. of 1859, when the 
Appellate Court has given its decision, 


Glover, J.— TuE special appellant in this 
case sued in the Deputy Collector’s Court, 
under Act X of 1859, to enhance the rent 
on an Ousut Talook held by the defendant, 
on the ground that the tenant paid less than 
the proper rates. 


The defence was that the talook had been 
in existence from before the perpetual settle- 
ment, always paying the same fixed rent, 
and was, therefore, uot liable to enhance- 
ment under the Act. 


376 Civil 
< Both Lower Courts took this view of the 
case and dismissed the plaintifi’s suit, 


The point taken in special appeal is, that 
the Lower Appellate Court has decided 
against the plaintiff on what is not admis- 
sible- evidence,- and has, moreover, mis- 
stated the facts of the case. 


This last objection refers to an admission 
made by the special respondent’s Vakeel 
during the trial], that the tenure was created 


. in 1805 A. D, or 1212 B. S., some years 


after the perpetual settlement, 


The Judge says that there is some doubt 
‘nas to whether the special respondent’s 
Vakeel did make the admission referred to ; 
and that if he did, his client would not be 
bound by it. 


‘ That the statement was made appears 
from the record and has never been denied ; 
nnd that being so, it appears to us that 
the Lower Appellate Court was wrong in 
law in laying it down that the special re- 
spondent was in no way bound by it, but it 
would of course be open to the special re- 
spondent to show that the effect of that ad- 


mission was not such as to invalidate her 


claim to hold the tenure at a fixed rate ; but 
the admission itself was legal evidence 


. which the Judge ought to have considered. 


It is impossible to say what effect it might 
have had on his decision, and the special 
appellant appears. to us to have been unfair- 
ly prejudiced by the omission. 


. With regard to the special respondent's 
documentary evidence, the Judge observes 
that she has filed her pottah ond receipts, 
some of which nre proved. Now, the only 
meaning that can be attached to this, is 
that the special respondent had proved some 
of the receipts which established the fact 
of her holding from the date of the perpe- 
tual settlement. But it is clear from the 
record (and the factis not denied by~ the 
other side) that no single receipt for any 
year anterior to 1236 B. S., (the year in 
which Saleem, through whom the special 
appellant derives, is said to have gota new 
title with a variable jumma) has been 
proved ; so that this part of the Judge’s 
decision is a grave mistake of fact, and one 


which would-naturally weigh heavily against: 


the special appellant. 


Tt appears to us, therefore, that the. case 
-should be remanded, in order that the Judge 
-may re-consider the evidence in accordance 
with the real facts of the case. There are 


various circumstances in the Lower Appel-. 
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late Court’s decision, notably in its estimate 
of Suleem’s evidence, which we cannot re- 
concile ; but as the case must go back on 
the evidence taken asa whole, we do not 
think if necessary to go into particulars, 
remembering that this is a special appeal. 


At the close of the case, and after the 
Court had intimated its intention of remand- 
ing it, the Vakeel of the special respondent 
asked permission to file a cross-uppeal, ob- 
jecting to the Judge’s rejection of certain 
evidence (viz, the kubooleut of Motee 
Baboo, the original holder of the talook), 
on behalf of his client. 


It appdars to us, that this application 
should ba disallowed. Ithas long been a 
rule of practice of this Court that a party 
wishing td file a cross-appeal should do so 
at the commencement of the hearing, in 
order that! the other side may not be taken 
by surpride, but may have due notice of the 
points he has to meet. Moreover, the ob- 
jection shpuld have been put in, in a writ- 
ten form, on a properly stamped paper, 
Mackintosh versus Bengal Indigo Company, 
8, Sac 173), which was not done. 


In Seclion 348, Act VIII of 1859, the 
words used are “upon the hearing of the 
appeal ;?! but when the Appellate Court 
has given, its decision (as in the present 
case), it seems to us, that the “ hearing ”’ has 
terminated, and that itis then too late to 
take an objection under this Section. 

We therefore reject the cross-appeal, 
and remand the case to the Lower Appel- 
late Court for a fresh decision with reference 
to the above remarks. 


| The 24th March 1868. 
! Present : 
The Hon'ble H. V. Bayley and Dwarkanath 


| Mitter, Judges. 


Ancestral property—Settlement with 
parties in possession—Adjustment 
of ia respective rights. 


‘Casa No. 1824 of 1867. 


Special lama from a decision passed by 
the Principal Sudder Ameen of Sythet, 
dated the 15th March 1867, reversing 
a decision passed by the Moonsiff* of 
Russoolgunge, dated the 20th April 
1865. ' 


é 


` [Vol IX. 


` 


*, 
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Tarinee Dossee (Defendant) Appellant, 
VETSUS 


Chander Nath Dutt and another (Plaintiffs) 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. < 


Baboo Gopal Lall Mitter for Respondents. 


In a dispute as to the proprietary rights of parties 
with whom a settlement had been made by the Revenue 
Authorities, even if made on the ground of possession 
without title, ic is necessary for the Court to see how 
possession was obtained, and, if from their ancestors, to 
determine the respective rights of the parties with re~ 
ference to the status of the family at the time of the 
settlement, 


iMitter, J.—Tais case was formerly re- 
manded to the Principal Sudder Ameen of 
Sylhet to try whether the property in dis- 
pute was the ancestral property of the 
litigant parties, aud if so, what were the 
shares to which they were respectively en- 
titled according to the Hindoo Law of In- 
heritance. The Principal Sudder Ameen 
has now found that the property in question 
originally belonged to one Baroye Doss 
Kanoongoe, and, not to Baroye Doss Dutt, 
the common ancestor of the parties ; and he 
has accordingly decreed the claim of the 
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ceeding, dated the 20th of January 1845, 
does not in any manner countenance 
the conclusion he has arrived at. In the 
first place it is to be observed that if the 
parties with whom that settlement was 
made had not been looked upon by the 
Revenue Authorities as the proprietors in 
possession, some provision for Malikana 
would have been, as a matter of course, made 
for the real proprietors, whoever they were, 
It is also clear that, so far at least as two of 
those individuals, namely Surbo Mongola 
and another, were concerned, the settlement 
was made with them, because they had 
succeeded to the rights of their ancestors - 
who had previously held the disputed 
mehal in conjunction with others. We are 
by no means satisfied with the conjecture 
made by the Principal Sudder Ameen that 
Baroye Doss Dutt is uecessarily a distinct 
individual from Baroye Doss Kanoongoe., 
The slight difference between these two 


‘names is by no means inconsistent with the 


e arent mm aana a 


-m m e - men 


special respondents, without going iuto, 


the second part of the question above re- 
ferred to. 


In special appeal, we are of opinion that 
this finding cannot be supported. It is 
partly based upon exhibits the authenticity 
of which was no way proved before the 
Principal Sudder Ameen, and partly upon 
others which are not admissible in evidence 
against the special appellant. The copies 
of the petitions of Gour Chunder Surma 
and of Kanto Narain Roy are documents of 
the latter class, neither the special appellant, 
nor any body through whom she claims to 
derive her title, being in any way privy to 
those individuals. These documents ought 
not, therefore, to have beon received in evi- 
dence agninst her. The pottahs, kuboo- 





leuts, receipts of rent, and delasha-puttro, ' 


referred to by the Principal Sudder Ameen, 
ought not to have been accepted in evidence 
against her without some proof of their 
authenticity. 


The only remaining document referred 


| 
1 
1 
l 


identity of the individuals represented by 
them. This point should be particularly 
enquired iuto, evidence -being called for 
from both parties in support of their re- 
spective allegations with reference to it. 
Nor are we satisfied with the manner in 
which the Principal Sudder Ameen has got 


rid of the evidence of Kanto Narain, one 


of the plaintiffs in this case. The mere 
statement made by the respondent’s pleader 
that Kanto Narain was bought over by the 
special appellant, unsupported, as it was, 
by any proof direct or presumptive, ought 
not to have been accepted by the Principal 
Sudder Ameen as a sufficient ground for the 


rejection of his evidence. : 


We wish further to remark that even if it 
be shewn that the settlement above referred to 


was made on the ground of possession without 


title, it will be still necessary to see how that 


possession was obtained; for, if that posses- 


siomhad devolved upon the parties with whom 
the settlement was made from their ances- 
tors, their respective rights in the property 
in dispute must be determined with refer- 
ence to the status of the family at the time 
of the settlement. ‘The Principal Sudder 
Ameen has made no enquiry as to how and 
in what shares the parties held possession 
of the disputed property at any time before 
or after the settlement, and yet this was one 
of the most important points to be taken 
into’ ‘consideration for the purpose of deter- 
mining their respective rights. 

For these reasons, we reverse his decision, 


to by him, namely, the settlement pro- | and remand this case to the Judge of the 


a 
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district. We think that the ends of justica | In this case plaintiff sued for khas posses- 
require in this case that both parties should | sion of certain lands as comprised in the 
be permitted to give such further evidence | Government paying estate in the Collector’s 
as it would be in their power to produce, and | rent-roll No. 1477. 


the Judge will then dispose of the case] Doefendgnt’s answer was that the lands in 
upon the whole record with reference to the | suit did not Jie in that estate ; that they lie 
above remarks. The resumption chittas | in plaintiff , estate No. 1578, but that they 
must also be sent for. Costs will abide the | were covet iby a howalah tenure of defend- 
final decision. i iant’s; an that, therefore, plaintiff could 


not have] àse possession of them. Limit- 
| ation wasialso pleaded by defendant. 


The first Court held that defendant could 
not plead limitation against plaintiff, as de- 
fendant admitted that he wasa tenant of 
plaintiff. | The first Court further held on 
The Honb’le H. V. Bayley and F. A. Glover, | the merits that the defendant had failed to 

Judges. show any howalah rights. It accordingly, 
decreed plaintift’s suit. : 


Suit for possession—Tenant’s plea of; In the [Lower Appellate Court, the Judge 


The 24th March 1868. 





Present: 


limitation. held thatiags no tenancy was admitted by 
defendant as to talook No. 1477 in which 
Cases Nos. 915 and 953 of 1867. plaintiff alleged the lands in suit to, be limit- 


ation might be pleaded ; and then the Lower 
Appellaté Court, having regard to the evi- 
the Judge of Backergunge, dated the 14th | dence of | possession and of title adduced by 


February 1867, reversing a decision | ae Nae Aa by a 
passed by the Sudder Ameen of that j oy the Gelendant was entitled to a 


verdict. 
District, dated the 25th January 1866.| Piom Ithig decision, two special appeals 


are ot ac The first ground’ really is 
that as! the defendant admitted tenancy 
ynder plaintiff, who was proprietor of both 
estates 1477 and 1578, defendant could xot 
legally plead limitation, and that on the me- 
rits the Lower Appellate Court had decided 
in favor jof defendant on no legal evidence. 


We think both these pleas quite unten- 
able. party admitting tenancy of lands, 
as alleged by plaintiff, to be in a certain es- 
tate, cannot plead limitation successfully 
against re landlord. But in this suit, 
plaintiff's case is that the lands are in plaint- 
iff’s Government settled estate No. 1477. 
Defendant in no way whatever admits. that 
he isa tenant of any lands in plaintiff's 
Government settled estate No. 1477, De- 
fendant cannot, then, come under the rule 
which prohibits a tenaut pleading limitation 
against his landlord. 


On the merits, the Lower Appellate Court, 
throwing the onus on defendaut, holds, 
asa finding of fact on evidence -of various 
kinds, that defendant has and has long had 
possession of the lands in suit as his howalah, 
and has a title to retain possession. he 
Lower Appellate Court, accordingly, rejects 
the claim of plaintiff to khas possession. 

; è. 


Special Appeals from a decision passed by 


eem e aama a 


Brindabun Chunder Chuckerbutty and others 
. (Plaintiffs) Appellants, 


VETSUS 


Nubo Kishen Dey and others (Defendants) 
Respondents. 


Baboos Kalee Mohun Doss and Nuleet 
Chunder Sein for Appellants. 


Baboos Womesh Chunder Banerjee and 


Dwarkanath Sein for Respondents. 
he) 
In a case in which plaintiff sued for khas possession 


of certain lands as comprised in a, Government paying 
estate, and defendant's answer was ‘that the lands in 
question lay in another estate of plaintiffs, but were 
covered by a howalah tenure of defendant's, it was held 
that the rule which prohibits a tenant pleading limita- 
tion against his landlord did not apply, as plaintiff's 
ease was that the lands lay in ‘an estate within which 
defendant did not admit tenancy. 


Bayley, J.—TaeEszt two special appeals 
will, it is admitted by the pleaders on both 
sides, be governed by one aud the same de- 
cision here. 


a SL e e 


Mus 
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Under this state of facts, this special 
appeal cannot succeed. It is therefore dis- 
missed with costs, ` 


The 24th Mareh 1868. 


Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Assessment of accretions toa zimma 
tenure—Section 51 Regulation VIII, 
1793 — Section 4 Regulation XI, 
1825—Sections 15and17 Act X. 
1859. 


Cases Nos. 387 to 389 of 1867. 


Applications.for review of judgments pass- 
ed by the Hon'ble Justices H. V. Bayley 

..and Dwarkanath Mitter on the 24th 
September 1867, in Special Appeals Nos. 
666, 667, and 668 of 1867. 


Mr, E. O. Panioty, Petitioner, 
versus 
Juggut Chunder Dutt, Opposite Party. 


Mr. G. C.* Paul and Baboo Gopal Lali 
Mitter for Petitioner. 


Baboo Nil Monee Sein for Opposite Party. 


A suit for the assessment of lands accreted to a 
zimma tenure must be tried under Section 51 Regula- 
tion VIII. 1798, the burden being on the plaintiff to 
prove that the tenureis liable to the assessment sought; 
and the provisions of that law are not affected by 
Regulation XJ. 1825 as regards the mode in which, the 
conditions on which, and the burden of proof with 
which, the zemindar may proceed to assess, 


Clause 1 Section 4 Regulation XI. 1825 and Section 
22 Act X. 1859 will not allow of such a suit; and holders 
like the zimmadar in a case of this nature are not liable 
under Section 15 Act X. 1859 for additional rent for 
chur land, until they are shewn by the zemindar to be 
holders of tenures subsequent to the decennial settle- 
ment not having a fixed jumma, and then only lable 
for the talockdaree rates paid by others of the same 
class for similar lands. 


Section 17 Act X. 1859 applies only toryots, not to 
zimmadars having a tenure of a talooki character. 


Bayley, J—TuHEss are three applications 
for review of our judgments in’ special. ap- 
i 4 
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peals Nos. 666, 667, and 668. The facis are 
fully stated in previous decisions of this 
Court.. ‘ 


We are asked to review our judgments 
because we held that plaintiff's suit fora 
kubooleut, z. e., for assessment on account of 
lands accreted toa zimma tenure, must be 
tried under the provisions of Section 51 
Regulation VIII of 1793, the burden of 
proof of the tenure being liable tothe as- 
sessment sought, being on the plaintiff; and 
because we also held that Section 15 Act 
X of 1859 and Clause 1 Section 4 Regu- 
lation XI of 1825 did not admit of the 
suit being brought as it was. i 


We have most fully heard Counsel in 
support of these applications, and we see no 
reason whatever to alter our view previously 
expressed. 


Certainly, Section 17 Act X of 1859 
does not apply to other than ryots, and 
consequently the defendant zimmadar here, 
having a tenure ofa talooki character, not 
a ryotee, does not come under Section 17. 


Itis urged that Section 51 Regulation 
VIII of 1793 does not apply to the assess- 
ment of accretions, but that Clause 1 Section 
4 Regulation XI of 1825 and Section 15 
Act X of 1859 do. I cannot find, nor are 
we shewn any law, except Section 51 Regu- 
lation VIII of 1798, which provides for 
assessment of accretions of such  talooks 
as these, certainly not up to the date of 
Regulation XI of 1825., - 


Then, on reading Clause 1 Section 4 
Regulation XI of 1825, I find that it enacts 
that as the zemindar may be liable for re- 
venue for excess accretions to his estate, so 
his subordinate holders may be affected by 
the same principle. But this law (XI of 
1825) does not say how, or on what condi- 
tions, or with what burden of proof the 
zemindar may proceed to assess. These 
provisions remain, as far as Regulation XI 
of 1825 was concerned, as they were under 
Section 51. Regulation VIII of 1793. 
It certainly, I may here observe, is an error 
in the application for review to say that this 
Section 51 applies only to parent states, 
The very terms of the Section contradict 
this plea. 


It is said in the first part of the applica- 
tion that “ Section 15 Act X of 1859 has no 
“reference to the assessment on accretions, 
‘and does not in any way annul or modify 
“the provisions of Clause 1 Section 4 Regu- 
lation XI of 1825,” and the applicant goes 


a 
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on to say that “ therefore, this Court is wrong | could have been possibly misled by any 


“in holding that plaintiff is debarred from j thing that the Judge might have done. 
“ assessing thedands which have accreted to | Both parties were called upon to produce 
“defendant’s tenure under the terms of the | evidence.jin support of their respective alle- 
“first named Section,” viz., Section 15 Act gations, and it was only when the case was 
X of 1859, ' called on for final hearing, that any ques- 


I have already said that the Clause 1 1 tion with reference to onus of proof ‘could 
Section 4 Regulation XI of 1825, and ' have been raised? The petitioner never 
Section 17 Act X of 1859, will not allow of | alleged in his plaint that there was such a 
this suit. And referring to Section 15 Act | Custom or contract as would entitle him to 
X of 1859, I find that holders of the _ 289888 thbse ‘alluvial lands, and I do not see 
nature of the zimmadar in this case are, 20y reason why he should be permitted at 
certainly not liable under that Section until Such a late stage of the proceedings to ask 
they are shewn by the zemindar to be hold- | for a fresh remand. 
ers of ‘tenures subsequent to the decennial With reference to the second point, I 
settlement, and mot having a fixed jumma, | must confess that I feel some doubts as to 
and then only Hable to the talookdaree rates | the correctness of the opinion expressed by 
which others of the same class pay for simi- | me on the former occasion. But as the 
lar lands. point already referred to was the first 

Such being my view of this case, the ground upon which our former judgment 
present suit for a kubooleut on account of | WSS based, and as that point has been al- 
accreted lands to be assessed cannot, in my ready decided by me against the petitioner, 
view, succeed: and I would, consequently, and is quite sufficient by itself to dispose of 
reject these applications with costs. a Paiste I do not wish to ae any: 

Miiter, J.—The petitioner for review of p A a ir i a 
judgment in these three cases has raised the cond Doni. yowa opiom ow Mat pomt, 


: : : so far as|it was expressed in the former 
ao t gome a * . 
two following points for our consideration ' judgment, will therefore remain a mere 


1s¢.—That these cases ought to have been ; obiter. I reject these three applications 
remanded to the Lower Appellate Court, in | with costs. 
order to give the petitioner a proper oppor- 
tunity to prove that the alluvial lands in 
dispute were liable to assessment, both ac- 
cording to the custom of the country, as | 
well as according to the terms of the en- Present : 


gagement under which the parent talook is | The Hon'ble F, B. Kemp and E. Jackson 
held by the opposite party. : Judges. ' 


Qnd.—That Section 15 Act X of 1859 ! Case No. 1809 of 1867 


does not bar the zemindar’s right to demand | Declaratory decros—Caide of i 
3 1 _ e of action 
additional rent for chur lands that have been — Remand — Evidence—Section 15 


formed subsequent to the date of the perma-' act VIII of 1859—Act VI of 1862 
nent settlement, B.C. | f 





q 


t 
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| The 25th March 1868. 





With reference to the first point, it was | Special Appeal from a decision passed by 
contended that the Judge below having the Judge of Backergunge, dated the 
thrown the onus of proof upon the defend-: 4&4 Mpy 1867, affirming a decision pass- 


nnt, the petitioner was misled in thinking, ed by, the Principal Sudder Ameen of 
that it was not necessary for him to give: at District, dated the 10th March 
any evidence in proof of the custom of the | 1866. | 

district, or of the contract under which the ; Puree Jan Khatoon and others (Plaintiffs) 
parent talook was held. I am of opinion | Appellants, 

that there is no ground for such a conten- , | 

tion: The petitioner ought to have known verses 


what it was necessary for him to prove in | Bykunt C] ler C] l l 
order to establish his right toa decree: and I By (Defen FNA yee odes others 
from what I know of the practice that is | P $: 


invariably followed in the Mofussil Courts , Badboos Ashootosh Dhur, Hem Chuuder * 


with reference to the onus of proof, thore is Banerjee, and Kalee Mohun Dass for 
no reason for supposing that the petitioner Appellants, 
4 
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L A E EEEN AEE ee 
Baboos Unnoda Pershad Banerjee and 
Onookool Chunder Mookerjee for 
Respondents. 

In suits for declaratory decrees under Section 15 Act 
VIH. 1859, it is entirely in the discretion of the Court 


to grant or to withhold reltef, and each case must be 
judged by its own particular circumstances, 


Where parties in possession of certain lands sued for 
a declaration of title, not only on the allegation that de- 
fendant had caused a demareation to be made behind 
their backs, annexing a slice of their ldnds to defendant's 
estate, but, had also, under color of thfs proceeding, sued 
plaintiff's tenants for rent under Act X, and proceeded 
against them to enforce a measurement under Act VI. 
(B. C.) 1862, it was held that acts had been done hos- 
tile and obviously injurious to the plaintiffs, and the suit 
would lie. 


Where the High Court proceeding on the assumption 
that appellants (plaintiffs) were in possession, remanded 
a caseto a Zillah Court with instructions to passa 
declaratory decree, if that Court was satisfied that the 
act complained of was so recent, and of such a nature, 
as to entitle plaintiffs to a declaratory decree, it was 
held (by Kemp, J. decreeing the appeal) that the Zillah 
Judge was wrong in re-opening the whole question of 
possession. 


_ Herv (by Jackson, J.,) that the issue of possession 
being one which clearly arose on the statements of the 
parties, the Zillah Judge was not in error in trying it. 


Documentary evidence tendered bya plaintiff cannot 
be rejected merely because it hadnot been adduced in 
a former suit to which plaiutiff was a party, 

Kemp, J.—Tais case: was remanded on 
the 29th January 1867 by Justices Trevor 
and Glover. 


[tppears there were originally two spe- 
cin, “appeals numbered 2185 of 1866 and 
2245 of 1866. The appellants in No. 2185 
are now before us as special appellants in No. 
1809. They were plaintiffs in the Zillah 
Court. 


The plaintiffs in special appeal No. 2245 
sued certain ryots, under Section 10 Act VI 
of 1862, Bengal Council, for measurement 
of the lands in their occupation. The defend- 
ant in that suit pleaded that the lands did 
not belong to the plaintiffs but to another 
party, the pluintiffs in No. 2185, special 
appellants in the case under consideration. 


The Lower Courts on enquiry found that 
the plaintiff in No. 2245 had never been in 
possession of the lands, and therefore dis- 
missed his suit. The special appeal in No, 
2245 proceeded on the ground that .it was 
not necessary, in order to give him a right to 
measure, that he should be in actual posses- 
sion, inasmuch as the right to possession 
was quite sufficient to entitle him to obtain 
what he asked for. 


The learned Judges above referred to held 
that Section 10 Act VI of 1862 contem- 


4 
| 


plattd possession by the receipt of rent for’ 


those lands of whieh the measurement -was 
required, and ag plaintiff had not proved such 


\ 
t 
t 


possession, the Lower Court was quite right 
in dismissing his suit. Special appeal No. 
2245 was, therefore, dismissed with costs. 


With reference to special appeal No. 2185, 
which, we may observe, was heard and dis- 
posed of at the same time and by the same 
decision as No, 2245,* the learned Judges 
observed ‘‘ that the plaintiffs sued as in posses- 
“sion, for a declaration by the Court under 
“Section 15 Act VIII of 1859 of their right 
“io certain lands, those rights having been 
“ placed in jeopardy by the act of the Survey 
“ Authorities, who measured and demarcated 
“those lands as being within the defendant’s. 
“estate. The Judge accepting the plaintiffs’ 
“ statement as to possession finds that as 
“more than six years have elapsed since the 
“act complained of forming his cause of 
“action arose, plaintiffs were out of Court 
‘under the Statute of Limitations.” 


The learned Judges proceed to observe 
“ that the Statute of Limitations would not 
“apply to a claim for a declaration of title, 
“the plaintiffs being in possession of the 
“land regarding which the declaration is 
“ required ; that it is competent to the Court, 
“ however, fo enquire whether the act com- 
“ plained of is so recent, and of such a 
‘““ nature, as to entitle plaintiffs to a declara- 
“ tory decree, for the Court will not be put 
“in motion under Section 15 Act VIIL of 
“1859, unless some injury appears so 
“ probable as to lead to the conclusion that, 


“unless stayed by the declaratory decree, 


“ the inchoate or threatened injury may be 
“completely perpetrated. If the Court is 
“satisfied on this point, it will pass a de- 
“« elaratory decree, otherwise it will refuse 
í the same.” 


With these clear and precise instructions, 
the case was remanded with directions 
to pass orders in conformity with the 
same. 


The Judge, on the remand, observes that 
the order of remand does not preclude him 
from cutertaining and deciding the question 
of the plaintiffs’ possession, inasmuch as 
in his former decision he had only admitted 
the plaintiffs’ possession by way of argu- 
ment, Ou the question of possession, the 
Judge was of opinion that there were very 
serious objections to the reception of the 
evidence as true which had been adduced 
by tha plaintiffs in support of their possession, 
inasmuch asina former suit, in 1856, to 
which the plaintiffs were parties, those 
documents had not been produced, though 
it was of the utmost importance to the 
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plaintiffs to file a)l evidence that would bear| The cross-appeal of the special respondent 
on their case: .and naturally it was to bel was argued first. The pleader for the 
expected that the documentary evidence on | special respondent contends that the plaint 
which the plaintiffs now rely should have, discloses no cause of action, and that the 
been brought forward in 1856, and that, | plaintiff (special appellant) is not entitled to 





therefore, the only conclusion the Judge could | 


come to was that jhe evidence was not 
then in existence, and is consequently spu- 
rious and fabricated for the purposes of the 
present suit. Lastly, theJudge observes that 
even two of the plaintiffs’ own witnesses, ! 
viz., Ram Komal Sein and Sudurooddeen, 
who are also in the plaintiffs’ employ, sup- 





port the defendant’s claim. On the whole, | 
“the Judge thinks that the evidence upon 


which the plaintiffs relied could not be 
trusted, and that, therefore, as they had not 
proved either their title or possession, their 
suit must be dismissed. 


In special appeal it is contended— 


lsé.—That as the suit was remanded by 
ihis Court for the sole purpose of enquiring | 
into the point whether the act complained | 
of*was so recent and of such a nature as to 
entitle plaintiff (special appellant) toa de- 
claratory decree, the Judge was not com- 
petent to re-open the question of possession, 
but should have confined himself to the issue 
upon which the euit was remanded. 


Qnd.—That ‘even ifthe Judge was com- 
petent to re-open the question of possession, 
his decision is erroneous and defective: first, 
because the Judge is in error in supposing 
that in the suit under Act VI of 1862, 
Bengal Council, the question of possession 
was not determined in favor of the special 
appellant and against the special respond- 
ent; second, because the Judge has im- 
properly rejected the documentary evidence 
of the special appellant, on the ground that 
this evidence was not filed in the suit of 
1856: for, according to the contention in that 
suit, it was wholly unnecessary to file these 
documents then ; moreover, only oue of the 
plaintiff's in the present suit was a party to | 
the suit of 1856. ° 


Another ground is taken, to the effect | 
that the Judge has misunderstood the evi- 
dence of the two witnesses, Ram Pershad 
Sein and Sudurooddeen. 


A cross-appeal is preferred by the spe- 
cial respondent, to the effect that the suit 
of the plaintiff for a declaratory ‘decree 
would not, under the circumstances set forth | 
in the plaint, lie, and that it ought to have | 


been dismissed. | 








a declaratory decree under the provisions of 
Section 15' Act VIII of 1859. A decision 
of the second Bench, Justices Bayley and 
Phear, ini No, 1164 of 1857, dated 24th 
February 1868, which has not been publish- 
ed, and a decision published in Volume 
VIII, Weekly Reporter, page 64, were 
quoted in support of the argument, 

Section'15 Act VIII of 1859 runs thus :— 
“ No suit shall be open to objection on 
“the ground that a merely declaratory 
‘ decree or order is sought thereby, and it 
“shall be lawful for the Civil Courts to 
‘‘ make binding declarations of right with- 
out granting consequential relief.” 


In the case No. 1164, cited by the pleader 
for the special appellant, Mr. Justice 
Bayley held that “ no overt act of hostility, 
or attempt to take possession from the 
plaintiff in that suit,” had been alleged in 
the plainf. It was merely suggested that 
the piana might be injured by a certain 
demarcation made by the Survey Authorities, 
and that!as the plaintiff bad preferred no 
objection at the time of the demarcation to 
the Survey Authorities, although he had full 
notice of jtheir proceedings, he was not en- 
titled to relief under the provisions of Sec- 
tion 15 of Act VIII of 1859. 


Mr. Justice Phear added “ that a plaint- 
“iff who seeks relief under Section 15 must 
“ make out to the satisfaction of the Court 
“ some abt done by the defendants, which is 
‘hostile; to and invades his rights, and 
“which : would justify an injunction or 
“a decrees for damages, or a decree for deli- 
“ very of possession, or some other decretal 


“t order being passed against the defendants — 


“if the Court had so thought fit to exercise 
“its discretion,” 


In the ‘decision published in Volume VIII, 
Weekly Reporter, the plaint was for a de- 
claration! under Section 15, Act VIII of 
1859, that the demarcation line set down in 
the survey map was wrong. The plaintiff 
in that ‘suit bad not appeared before the 
Survey Authorities, and pointed out that the 
boundary line was erroueous. 


Tho Court (present: the Chief Justice and 
Mr. Justice Loch) held that it is disere- 
tionary in the Courts whether they will give 
a declaratory decree or not, ‘aking the 
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circumstances of the case then before them 
into consideration, those ledrned Judges held 
that the case was not one in which justice 
required that such a decree should be made. 


Jt is clear from these decisions that it is 
entirely in the discretion of the Court to 
grant relief under the Settion, or to withhold 
it ; and each case must be judged by its own 
particular circumstances. Is, then, the pre- 
sent case one in which the Curt, exercising 
a wise discretion under the Section, ought 
to give relief ? I am of opinion that it is. 


The plaintiffs sue not only on the allega- 
tion thatthe defendant has caused a demar- 
cation to be made behind their backs, which 
takes a slice from their estate and annexes 
it to that of the defendant, but that the 
defendant, under color of this proceeding, 
has sued the plaintiffs’ tenants for rent under 
Act X, and has proceeded against them to 
enforce a measurement under the provisions 
of Act VI of 1862, Bengal Council. These 
sre acts which in my opinion are hostile, and 
obviously injurious to the plaintiffs’ title : 
and I would hold that the suit under Section 
15 will lie. The cross-appeal ought, in my 
opinion, to be dismissed with costs and 
interest. : i 


On the grounds taken by the special 
appellants, I think that the decision of 
the Judge ought to be reversed. 


The order of remand distinctly proceeded 
on the assumption that the special appellants 
were in possession. Had there been any argu- 
mentas tothe question of possession before the 
remanding Judges, their judgment would 
have taken notice of such argument. The 
judgment observes that the Judge “ accepted 
the special appellant’s statements as to pos- 
session,” but thought the claim as barred un- 
der the Statute of Limitations. The learned 
Judges proceed to observe that the Statute 
does not apply toa claim for a declaration 
of title, “ the plaintiffs being in possession 
of the land regarding which the declaration 
is required” :—words cannot be clearer. 


The Judge, without touching the point 
upon which alone the suit was remanded, 
re-opened the whole question of possession. 
In doing this, I think he was clearly wrong, 
. and that he acted in opposition to the orders 
of this Court. 


I am further of opinion that even admit- 

, ting for argument’s sake that the Judge was 

competent to re-open the question of posses- 

sion, he was clearly wrong in rejecting the 

- evidence as to possession adduced by the 
| 
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special appellants, simply beeause it had not 
been filed in a previous suit in 1856. 


In the first place, all the special appellants 
before us were not parties to that suif: only 
one of them was a party, He sued on the 
footing that he had purchased a two annas 
share of the property in dispute in that suit ; 
that his vendor, withhotding the rent, caused 
a sale of a four annas of the property, which 
included the plaintiff's two annas ; and the 
suit was to recover a two gaunas portion of 
the sale proceeds in deposit. 


The defendant’s plea, while admitting 
execution of the bill of sale, was that the 
sale of the two annas to the plaintiff in the suit. 
of 1856 was a conditional one, subject to his 
taking certain proceedings to adjust a decree; 
that, failing to carry out those conditions, 
the sale fell through ; and that, therefore, the 
plaintiff in that suit had no title to any of 
the sale proceeds. 


In such a suit, if does not appear to me 
that it was at all essential to provo plaintiff's 
possession. All he had to prove was that 
the two annas really passed to him by an un- 
conditional sale. It may be that his vendor 
had not put him’in possession of any title- 
deeds, and that, therefore, in 1856, the plaint- 
iff was unable to produce them. Buf, be 
that as if may, he was not bound to produce 
them in that suit as the proceedings stood, 
And they ought not to have been summarily 
pronounced to be manufactured for the pur- 
poses of the present suit, simply bécause 
they were not filed in 1856. Moreover, the 
position of the plaintiffs (special appellants) is 
very much changed since 1856. They are now 
the maliks by purchase and otherwise of the 
whole 16 annas of the property which was 
the subject of litigation in 1856. The two 
witnesses for the plaintiffs do not support the 
defendant’s case. They make a mistake in 
the name of the talook, which is so far favor- 
able to the defeudant’s claim ; but their evi- 
dence taken as a whole, is clearly hostile to 
the defendant: and, reading the whole evi- 
dence, as also from the context, it is clear 
that the name of the talook was a pure 
mistake, 


In this view, I would reverse the decision 
of the Judge, and decree both this appeal 
and the plaintiffs (special appellant’s) suit 
with costs of all the Courts, bearing in- 
terpst. 


There being a difference of opinion be- 
tween us, the opinion of the senior Judge 
will prevail. 
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Jackson, J.—I also am of opinion that a| In trying this question, the Judge re- 
sufficient cause of action has been put | jected a numbet of zemindaree papers put 
forward by the plaintiffs, special appel- | in by thé plaintiff on the ground that 
lants, and that the- Judge was, therefore, | these were not produced in the course of 
right to entertain this suit and proceed to} former! suit in which the question of 
try it. ; the plaintiff's possession had been raised. 

There are some rulings of this Court that It appears to me, on reading the deci- 
a mere demarcation în a Government survey | sion in that suit, that the point of posses- 
map does not afford a sufficient cause of | sion was | considered in it, and that it was 
action to a person who alleges ‘that a portion | important tos plaintiff to have proved his 
of his land has been demareated in the map , Possession, if he had then possession. The 
of another estate. But in this ense, the | Plaintiff ih that suit, alleged that he had 
defendant took other steps to enforce his purchased and obtained possession of a 
right to the land so demarcated, and such | certain share in an estate, and, as such 
acts were hostile and injurious to the rights | purchaser, that he was entitled to certain 
“of the plaintiffs, and afforded them a suffi- | Monies then deposited in the Coliectorate. 
cient ecauseof action. The defendant in that suit alleged that the 
plaintiff’s' purchase was not complete; that 
there had been a conditional sale to the 
| plaintiff ;; aud that, under certain circum- 
stances, that sale would have become a com- 
plete sale’; that the plaintiff had not con- 
formed to, the terms laid down between the 
parties, and the purchase had, therefore, not 
been conipleted, and the plaintiff had not 
obtained ‘possession ; and it followed that 


I cannot, however, concur with my 
learned colleague that the Judge was in 
error onthe remand to him in trying the 
issue of possession. Tt was an issue which 
on the statements clearly srose between the 
parties, The plaintiff had asked for a de- 
claration of his title and a confirmation of 
his possession. The defendant had lig 


b a , . . a * 
the plaintiff's title as well as his possession. | the plaintiff was not entitled to the money 
There was then a distinct issue on the | he claiméd. In such a suit, the plaintiff 


question of possession. The Judge in the; might have proved that the sale was com- 
first instance hnd dismissed the plaintiff's | a 


Ta i , ; plete without adducing evidence to posses- 
claim on the ground that the suit had not sion, and indeed the plaintiff might have re- 
been brought within six years of the date 


on which the hostile survey demareation although ihe had not obtained possession. 
which he sought to set aside was made. ` One sroupd upon which the decision went 


This. Court, on special appeal, held that the ; against the plaintiff was, that he had not 


Law of Limitation did not apply to such | proved his possession, Of course, posses- 
suits, and remanded the ease for trial on the | sion would have been very strong evidence 
merits, if the plaintiff had made out a suffi- | that the ‘sale had been complete, and the 
cient cause of action. The Judge, there- | absence of evidence upon the point was very 
fore, was I think right to try the remain- properly remarked upon by the Judge who 
ing issues which, on the statements of the | decided it. But itis a question whether the 
parties, required decision ; aud foremost | Judge in this suit is right in totally reject- 
umong them was the question of posses- ing the whole of the documentary evidence 
pone vow offened to possession, because it was not 

But it is said that that question had been | then profluced. The decision in that case 
already decided in another suit between the | was, that the sale to plaintiff was, as the de- 
game parties, in which the defendant had | fendant then alleged, not a complete sale ; 
come into Court as plaintiff, asking fora! but therg is no longer any question upon 
measurement of the lands of the ryots living | this point. It is now not denied that the 
on the disputed land. The Judge took no no- | plaintiffs purchase is a complete purchase. 
tice of this objection, and decided that in that | It may, las the plaintiff's pleader suggests, 
ease he had not determined that the present ! have been since completed ; and the zemin- 
plaintiff was in possession. We have heard | daree papers now put in, may have been 
that decision read, and I am of opinion that | made over subsequent to the decision of that 
- the Judge was right in the view which he, suit. It! may even be that the zeminduree 
took of it, and that consequently he,.was | papers wbre even then in his possession, but 
right to go on and determine in this case ' he neglected to file them. The Judge, is 
whether the plaintiff was, as he alleged, in | not, in my opinion, justified in rejecting 
possession or not, the whole of these papers on no other 
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, covered the money if the sale was complete, > 
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ground but that, if genuine, they would have | Mooad Mullick and others (Defendauts) 
been filed in the former suit. There may Appellants, 

have been numerous reasons for their ab- ° 

sence in the former suit. The plaintiff or wersus 

his zemindaree agents might have been ex- a 

amined on the point, They might have Belat Mullick (Plaintiff) Respondent. 
explained the omission to file them, or it is | 
possible that he could not have explained | 
it ; but the Judge was not right to oe Baboo Rash 
the papers when the examiration of the 
witnesses had not been turned on this point. 


Baboo Bungshee Dhur Sein for Appellants. 


Beharee Ghose for Respondent, 


Where a plaintiff claims, not under any general 


The J udge is also clearly wrong in the ! right of inheritance, but expressly cou a deed, he 
view which he hastaken of the evidence of must prove that deed: no legal presumption as to the 


two of the witnesses who do not depose to the 
defendant’s possession, butin whose evidence 
there seems fo have been a clerical mistake, 
which bas led the Judge into error. 


However reluctant I may be to remand a, 


case n second time to the Judge, still, if the 





contents of the deed can arise from a consideration of 
what the party through whom he claims would have 
been entitled to by the law of inheritance had there 
been no such deed. 


Macpherson, J.—I axt of opinion in this 


Judge has drawn a conclusion from a former | 358 that the judgment of the Lower Appel- 


decision which is not justified by that. deci- 
sion, and lias upon that conclusion wrongly | 
rejected the whole of the plaintiffs docu- 
mentary evidence as manufactured for the 
purposes of the present suit, I think that. 
there is no other course to adopt. 
learned collengue is of opinion that the 
Judge should not have tried the question 
of possession at all. Therein I have the 
misfortune to differ from him. I think he 
should have tried it, but that there has been 
error in law in the mode in which he has 





late Court is wrong, inasmuch as it lays 
the onus upon the defendants when it clearly 
lay on the plaintiff. The plaintiff in his 
plaint bases his claim exclusively upon the 


My | hibbanamah which is alleged to have been 


executed by Oojun Mullick. As he does not 
claim under any general right of inheritance, 
and as he claims under a deed expressly, he 
must prove that deed. No presumption 


tried it. I would remand the case for | Watranted by law as to what the contents of 


re-trial. 


The 25th March 1868, 


Present: 


The Hon’ble A. G. Macpherson and F. A. 
Glover, Judges. 


Onus probandi—Hibbanamah. 


Case No. 2197 of 1867. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 


the deed were, enn arise from a consider- 
ution of what the plaintiff's father would 
have been entitled to by the Law of Inherit- 
ance if there had been no deed of gift. 

As the judgment of the Lower Court 
contains no decision upon the question 
whether there was or was not a Aibbanamah, 
as alleged by the plaintiff, the case will be 
reminded to the Lower Appellate Court in 
order that this issue may be tried and 
decided. j 

The decision in the former suit to which 
the plaintif was no party is donbtlesa iu no 
way binding on the plaintiff But the plaint- 
iff cannot succeed in this suit, framed as it 


of East Burdwan, dated the 14th June | is, unless the hibbanamah is, in the opinion 
1867, reversing a decision passed by the | of the Court below, properly proved. 


Moonsiff of that District, dated the 28th 


February 1866. 
‘ 


The case is remanded accordingly. 
Glover, J—I concur, 
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, The 25th March 1868. 
» Present: 


The Hon’ble L. S. Jackson and C. Hobhouse, 
Judges. 


Interest—Decreo of Lower Court not 
to be modified by Judge's declara- 
tion. 


Case No. 223 of 1867. 


. Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 
26th January 1867, affirming an order 

_ passed by the Principal Sudder Ameen 
of that District, dated the 29th Septem- 
ber 1866. 


Jumoona Moyee Debia (Decres-holder) 
Appellant, 


VETSUS 


Doorga Soondur Roy and another (Judgment- 
debtors) Respondents, 


Baboo Mehinee Mohun Roy for Appellant. 


Baboo Romesh Chunder Metter for 
Respondents. 


Where a decree of a Lower Appellate Court, awarding 
interest to a suitor from the date of the institution 
of his snit, was affirmed by the High Court in special 
appeal, it was held that the decree-holder was entitled 
to recover interest for the period allowed in the decree, 
notwithstanding a subsequent declaration of the Judge 
of the Lower Court that his meaning was not to 
allow interest except from the date of his own decision 
in appeal, 


Jackson, J.—Iv is admitted that the decree 
of the Lower Appellate Court awsrded to the 
special appellant interest in the mode in 
which he now claims it before us; but for 
the respondent it is contended that the 
Judge now, having the entire proceedings 
before ‘him, and having declared that his 
. meaning was not to allow interest except 
from the date of his own decision in appeal, 
has, in effect, vavied and modified the decree 
which he originally passed, and that for this 
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reason the special appellant is not entitled 


to obtain! that ‘which was granted him by 
the decree, 


This contention, it appears to me, is unten- 
able. It may bea question whether, after 
the affirmance of the decree of the Lower 
Appellate Court „by this Court in special 
appeal, the Judge could, upon a motion 
for that! purpose, have altered the decree 
of his own, Court. Whether he might 
or might not have done so, it is quite 
clear that nothing of the sort was done : and 
as itis the decree and not the judgment of 
the Court which has to be executed, it 
appears {o me that the special appellant is 
entitled, jas long as that decree is in force, 
to obtain the interest which it allows. I 
think, therefore, the order of the Zillah 
Judge must be modified, and the special 
appellant (plaintiff) must be declared en- 
titled to! recover interest from the period 
allowed in the decree, viz., upon the whole 
amount finally decreed to him from the date 
of the institution of his suit. Special appel- 
lant, I think, is entitled to his costs. 


It may be right to mention that the 
ground of special appeal as originally stated, 
which was worded “from the date of the 
decree of the first Court,” was shown to us to 
have been so worded by inadvertence: and the 
special fpppellant’s pleader was permitted to 
amend the grounds, so thatit should run 
“from |the date specified in the decree o 
the a Court”? ' 


Hobhouse, J.—I concur. 


The 25th March 1868. 
Present: 


The Howble L. S. Jackson and C. Hobhouse, 
Í Judges. 


' 
Jarisdiction—Section 15 Act XEIITI. 
2861-—Section 15 High Court's Act. 


Case No. 598 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of West Burdwan, dated 
the lst June 1867, reversing an order 
passed by the Moonsiff of that District, 
dated, the 19th November 1866. 


Shojvdaminee Doasee (Decree-holder) 
Appellant, * 


VErSUus 


Manick Ram Chowdhry (Judgment-debtor) 


i Respondent. 
ô 
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Baboos Ashootosh Dhur and Greeja Sunker | which a special appeal is expressly taken 
Mojoomdar for Appellant. away, and therefore our powers of superin- 


‘| tendence will not enable us*to interefere, 
Baboo Mohinee Mohun Roy for Respondent. | however obvious the mistake in law of the 


An order of a Zillah Court in appeal esempini ` i Lower Court may be. Application refused. 
particular judgment-dedtor from liability, even though ; The opposite party will get their costs. 
erroneous, cannot be said to have been passed without Py Panny a 
jurisdiction, : 


Section 15 of the 24 and 25 Vic., Cap. 104, does not 
enable the High Court, by way of motion, to deal with 
an order made by a Lower Appellata Court in cases 
where the latter has jurisdiction and the law declares 
that its order shall be final. 





The 25th March 1868. 








Present: 


Jackson, J.—Tauts is an application made | 
by the petitioner complaining of an order 
made in appeal by the Zillah Court ina 
case in which no special appeal lies, and the | 
petition asks to have the order of the Lower | Jurisdiction — Altering in execution 
Court set aside. The application is made | an award of costs—Roetaining a 


The Hon’ble L. S. Jackson and C. Hobhouse, 
Judges. 


amnem i 


under Section 35 of Act XXIII of 1861, deposit in Court— Joint receipt. 
on the ground that the Lower Appellate 
Court in hearing the appeal has exercised a Case No. 614 of 1867. 
jurisdiction which it did not possess. The 
ulleged excess of jurisdiction appears to! yy; ; 

cousist in an error committed by the Court erseecnereau App oai from g Order possen 
in exempting a judgment-debtor who ought, | by the Additional Principal Sudder 
according to the petitioner, to have been| Ameen of East Burdwan, dated the Tth 
declared liable. That, we need hardly say, Sept : 

cannot be called an act done, or order made, iii ABRs 
without jurisdiction, 





| Nuffur Chunder Paul and another (Decree- 
Undoubtedly, the Court below was com- | holders) Appellants, 

pefent to decide as to the liability of the 
particular judgment-debtor, and in fact it 
was the petitioner himself who brought the | 
question before that Court. It is quite! Naduroonissa Beebee (Judgment-debtor) 
clear, therefore, that Section 85 does not’ 2 

apply to this case. But the petitioner has | Respondent, 

also asked us at the hearing to-day to consi- | i 

der and deal with his application, with refer- | Baboos Ashootosh Dhur and Opendur 
euce to Section 15 of the High Court’s Act Chunder Ghose for Appellants. 

(24 and 25 Vic., Chap. 104). He contends 

tbat the power of superintendence, which is | Mr. G. J, Twidale for Respondent. 
vested in this Court, will enable it to deal 

with an order made by an inferior Court, | ‘In a case in which a Principal Sudder Amecn’s de- 
whenever that Court shull appear to have | cree Wâd allowed separate costs to separate defendants, 
committed an error in law. It has been his successor was not competent, in execution, to alter 
frequently decided in this Court that al-' that award, even though the High Court in appeal had, 
though the Court is competent, under the | in respect of the appeal, allowed only one set of costs to 


Baek a oo A erie errors the respondents, and the principal defendants had pur- 
j PAONCISE MJIS ebay chased the interests of the other defendants, 


possess, and which they have declined to 
exercise, or Lo set aside any thing which has Herp that after the costs had been levied from the 
been done plainly without their jurisdiction, ! defendants, it was not necessary for the Principal Sud- 
that Section will not enable this Court, by i der Ameen to detain the whole amount until a joint 
way of motion, to deal with an order made ' receipt could be obtained from all the defendants, the 
by n Lower Appellate Court in cases where , proper'dourse being for him to give notice to the second 
it has jurisdiction, and the Jaw expressly | set of defendants to come in within a reasonable time 
declares that its order shall be final, This | and prove what portion of the costa they were entitled 
is a case of that description : it is a case in: to, 
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_Jackson, J—THERE are two objections 
idvanced against the -order made by the 
Principal Sudder Ameen. The first is, that 
he has refused to carry out the original de- 
cree of his predecessor, whereby the separate 
defendants were allowed their separate costs. 
This order the Principal Sudder Ameen 
seems to think is nécessary, in consequence 
of the direction which the High Court made 
upon an appeal against that decree. The 
High Court thought fit to allow in respect, 
of the appeal, only one set of costs to the 
respondents, and probably did so with 
excellent reasons. Notwithstanding this, 
_it might bave been quite reasonable and 
proper that the defendants who appeared 
separately below should have their separate 
costs. Whether this was so or not, it seems 
that the High Court did not, in this respect, 
modify thé decree of the court below, and 
that the decree in consequence stands in that 
respect unaltered. The Principal Sudder 
Ameen observes that, in fact, the principal 
defendants had purchased the interests of 
the other defendants, and that on this account 
it would not be reasonable to allow separate 
costs. This may or may not be. But the 
Principal Sudder Ameen is not competent to 
enter into questions of this description to 
alterin execution the decree of his prede- 
cessor. On this point, therefore, we think 
the Principal Sudder Ameen is clearly 
wrong, and that -the defendants must have 


ala anra a A A AAAA AA nae BiAA A eT TT TE ETT NRE ORNL EEL nT EE er —ep  y—pyyypp  pp 





REPORTER, Rulings. [Vol. IX. 


MEARAN MAREN AAA EAA E AR ee 


The 26th March 1868, 


r p 


| Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Execution of decree in a different 
Distriet-—Illegal sale—Sections 235, 
256, and 285 Act VIII. 1859. 


Case No. 182 of 1867. 


Regular Appeal from a œcision passed by 
the Principal Sudder Ameen of Dinage- 
pore, dated the Lith April 1867. 


Luchmeeput Sing Doogur and another 
(Defendants) Appellants, 


VETSUS 
Mooktakashee Debia (Plaintiff) Respondent. 


Mr. R..T. Allan and Haboos Onookool 
Chunder Mookerjee and Sreenath Doss 
: for Appellants. 


Pabo Ahooh Chatterjee for 
Respondent. 


On an application made to a Priucipal Sudder Ameen 
for execution of a dicree against a judemeut-debtor’s 
estate situate in a dierent district, that functionary 
caused a prohibitory order, uader Section 235 Act VILI 


their costs in accordance with the original of 1859, to be issued through the Judge of the other 


decree. 


The second point is that the Prin- 


District, after which, without further procedure under 
Section 285 and the Sections following, or further at- 
tachment, the rroperty was put up for sale and pur- 
chased, no certificate under Section 259 being given to 


cipal Sudder Ameen, after levying the costs | purchaser. Heto. that the sale was illegal, and that 


from the’ plaintiffs, has directed that the 
whole amount is to remain in Court until 
the second set of defendants come in, and, 
with the present petitioners, grant a joint 
receipt for the whole amount and take it out 
of Court, This appears to be unreasouable 
and unnecessary. At that rate the other de- 
fendants might annoy the petitioners by fefus- 


ing to come in, aud they would thus be de- 
barred from getting their costs.at all. The 
proper course appears to be that the Princi, 
pal Sudder Ameen should cause notice to be 
served on the other defendants, giving ‘them 
a reasonable time to come in and prove 
what portion of costs they are entitled to. 
On these two points, therefore, the order of 
the Principal Sudder Ameen will havé'to be 
modified. The appellauts will receive 64 
rupees costs. 








there had been no valid tranafer of right, title, and 
interest in the property. 


HELD, that Section 256 refers to objections by judg- 
ment-debtors, and not to third parties purchasing at a 
sale conducted regularly and with all formality, pro- 
perty which had been previously purchased at an ille- 


| gal sale, 


Kemp, J.— Tue plaintiff, as trustee of the 
estate of Sreenath Sandyal, a lunatic, sued to 
set aside two summary orders of the Judge of 
Dinagepore, dated respectively the 19th 
June and 28th December 1866, and to obtain 
possession of a five annas, six gundalis, two 
cowrees, two krants share in certain properties 
specified in the Schedule annexed to the 
plaint, which she alleges she, purchased at 
an auction in satisfaction of a decree obtain- 


‘ed by the lunatic against one Judoonath 


| Sandyal. The sale, it is alleged, took placo 
‘on the 4th September, aud was confirmed on 
f the 4th December 1865, 

| at rupees 56,366-4-12, 


The suit is valued 


1868.} 


The defendants stated that the sale at 
which the plaintiff purchased was invalid and 
vitiated by a defect in the procedure prior to 
sale; that the properties in dispute had been 
purchased by them on the 8th January 1866 
in satisfaction of a decree against the same 
judgment-debtor,’ viz., Tadoonath Sandyal ; 
that they had received a certificate under 
Section 259 of Act VIII of 1859, and been 
put i in possession. 


Civil 


The Principal Sudder Ameen held that 
& the purchase of the defendants had become 
“nuli and void as the plaintiff whose pur- 
“chase is prior in date had virtually be- 
“ eome the owner of the property, and the 
“ judgment- debtor had lost all right and 
‘t title in it.” 


With reference to the irregularity in the 
the procedure prior to the gale at which the 
plaintiff purchased, the Principal Sudder 
Ameen held that the defendants were not 
entitled to raise any objections on that 
score, as they were not injured by such 
irregularities. 


The suit of the plaintiff was decreed, the 
summary orders set aside, and possession 
awarded to the plaintiff in her capacity of 
trustee to the estate of the lunatic. The 
defendants to pay all costs. 


The defendants appeal. 


The plaintif, respondent before us, pur- 
chased the properties in dispute in satisfac- 
tion of her own decree, or rather the decree 
obtained by the lumatic, her husband, for 
whom she is trustee. This decree was obtain- 
ed in the Court of the Principal Sudder 
Ameen of Burdwan. It became necessary 
to execute this decree against the estate of 
the judgment-debtor, situated within the 
jurisdiction of the Dinagepore district. 
The procedure to be followed in such cases 
is laid down in Section 285 of Act VIII of 
-1859 and the Sections which mediately. 
follow that Section. 


It appears that the: Principal Sudder 
Ameen of Burdwan, on the application of 
the plaintiff, decree-holder, addressed the 
Judge of Dinagepore, directing him to issue 
an order under Section 235 of Act VIII of 
1859, prohibiting the judgment-debtor from 
alienating his properties situnted in the 
-Dinagepore district. No application was 
mate under the provisions of Section 285, 


and no certificate was forwarded to the 
Court by which the decree-holder, the 
j ‘ 
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plaintiff, wished (he deeree to be executed, 
The Judge of Diuagepore issued the pro- 
hibitory order undcr Section” 235, and inti- 
mated to the Principal Suddcr Ameen of 
Burdwan that he had doneso. Subsequently, 
and without further procedure under Section 
285 and the Sections following if, and with- 
out further attachmenf, the properties in 
dispute were putup for sale and purchased 
by the plaintiff. A certificate, however, un- 
der the provisions of Section 259, was not 
granted to the plaintiff, and therefore there 
has been no valid transfer of the right, title, 
and interest of the defendant in the pro- 
perty sold. ( Vide the latter portion of Section, 
259). Possession also was not giveu to the 
plaintiff. 


Subsequently, the defendants, who had 
obtained a decree in the Moorsheda- 
bad Court against the same judgment- 
debtor, viz, Judoonath Sandyal, applied 
in the manner laid down hy the Code 
under Section 285, obtained the attachment 
aud sale of the properties in dispute, became 
the purchasers thereof, and on obtaining a 
certificate of their title, were duly put in 
possession. 


The question before us is this, which sale 
is to prevail ? 


We are of opinion that the sale under 
which the plaintiff purchased is invalid, and 
that the purchase by the defendants must 
prevail, 


The provisions of Section 285 were not 
The plaintiff, who had ob- 
tained a decree in the Burdwan Court which 
could not be executed within the jurisdic- 
tion of that Court whose duty it was to 
execute the same, made no application to 
that Court in the manner laid down in 
Section 285. No copy of the decree or 
certificate that satisfaction of the decree 
had*not been obtained by execution within 
the jurisdiction of the Burdwan Court, was 
forwarded to the Dinagepore Court, within 
whose jurisdiction the properties against 
which the plaintiff desired execution are 
situated, 


The Dinagepore Court, instead of pro- 
ceeding according to the rules laid down for 
execution of decrees referred by another 
Court, proceeded to sell without further 
attadiment and without conforming to the 
procedure laid down in Section 285 ‘and the 
following Sections. Such a sale is clearly 
illegal. “This view is supported by a deci 


C 
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sion published in the Weekly Reporter, 


Volume VIII, page 310, in a case which is on | 


all fours with the present case. The plaint- 
iff is not in the position of a stranger who 
purchases without any responsibility for the 
regularity of the proceedings prior to the 
sale, and as such entitled to consideration, 
for she is the representative of the decree- 
holder, and it was incumbent upon her to 
observe all the formalities required by the 
law. Itis a somewhat carious coincidence, 
that in a case in which this plaintiff was the 
decree-holder, published at Volume VII, 
Weekly Reporter, page 267, she was 


„distinctly informed by this Court how 


an attachment of property situated in 
another district than that in which he 
decree is passed must be made. 

The Principal Sudder Ameen seems to 
consider that the defendants have not been 
injured by these irregularities, and therefore 
they are not entitled te object. The Section 
apparently relied upon by the Principal Sudder 
Ameen, although he does not quote it, is 
Section 256. That Section refers to objec. 
tions by judgment-debtors who must prove 
to the satisfaction of the Court that they 
have sustained substantial injury by reason 
of such irregularity before a sale can be set 
aside, The defendants are third parties who 
have purchased at a sale regularly conduct- 
ed and after all the formalities prescribed 


by the law had been observed by them. | 


Section 256 does not apply to their case. 
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The 26th Maroh 1868. 
Presents 


The Hon’ble L. S. Jackson and C.. 
Hobhouse, Judges. 


Limitation—Subsequent proceedings 
cannot revive an extinct decree— 
Petition to restore execution pro- 
ceedings—Section 207, Code of Civil 
Procedure. 


Case No. 627 of 1867. 


Miscellaneous Appeal from anorder passed 
by the Judge of Backergunge, dated the 
25th September 1867. 


Ram Dhun Roy and others (Judgment- 
debtors) Appellants, 


VEr8US 


Khajah Abdool Gunnee and others (Decree- 
' holders) Respondents. 


Baboos Romesh Chunder Mitter and 
Sreenath Doss for Appellants. 


Baboos :Onookool Chunder dlookerjee and 
Chunder Madhub Ghose for Respondents. 


When the execution of a decrea has become absolute- 


ly barred by limitation, no subsequent proceeding’ 


[Vo]. IX. 


It is idle to say that they would not be in- | whether permitted by inadvertence of the Court or 
jured if their purchase is set aside, as such | by the silence of the judgment-debtor, can revive the 
‘ xtinoct decree. 
urchase represents a portion of the money ! °F 
p P p f y Where certain execution proceedings had been struck 
h d heir d d which- 
due to them under their decree, and whic 


the judgment-debtor may have no Other 
means of satisfying. The plaintiff is also 


unable to produce her title-deed, the certifi- | 


off the file, and the decree-holder applied that they 
might be restored, his petition containing not one of 
the particulars set forth in Section 207 of the Code of 
Civil Procedure, it was held that his application was 
not an application to execute the decree within the 


cate of sale, under which alone the right, | caning of the Procedure Code. 


title, and interest in the property purchased 
passes. 

We reverse the decision of the Principal 
Sudder Ameen and decree this appeal, the 
result being that the plaintiff’s suit ‘is dis- 
missed with costs of both Courts, bearing 
interest, 





Jackson, J.—Wz are of opinion that this 
case clearly falls within the principle 
adopted in the recent Full Bench ruling-of 
this Court, which is not, we believe, yet re- 
ported, and that the execution of this decree, 
having been absolutely barred on the-.16th 
April 1865, no subsequent proceedings, 
whether permitted by inadvertence of the 


è 
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Fan 


i 
` 


Civil 


Court or by the silence of the judgment- 
debtor, can revive that which had been ab- 
solutely extinct. 


The last effective proceeding taken be- 
fore the application in April 1865 was 
the sale which took place at the instance 
of the creditor in danuary 1862 (it 
was .the sale of property belonging to 
other judgment-debtors), and which was con- 
firmed in March 1862. .Intermediately 
between those proceedings of 1862 and 
April 1865, a petition on the part of the 
decree-holder was lodged in the Judge’s 
Court on the 18th December 1864. ‘That 
petition set forth that the decree-holder had 
allowed the execution proceedings to be 
struck off the file, but that if was now re- 
quisite for him to take some measures to re- 
ceive the amount due to him ; and he, there- 
fore, prayed that his case ‘“ might. be re- 
stored to the file.’ It seems that, upon the 
recommendation of a mohurrir of the Judge’s 
office, the case was “restored to the file,” and 
an order was made that notice should be 
served on the debtor. But the decree-holder 
took no further step whatever, either in 
pursuance of that order or otherwise ; and 
the petition in question was therefore, with 
the proceedings, again struck off the file. 
Nov, if that petition had been an application 
within the meaning of the Procedure Code, 
for execution of a decree, the question might 
have arisen whether it was a bond fide appli- 
cation, and, as such, a proceeding -to keep 
the decree in force which would prevent 
the bar of limitation from taking place. - 


But it seems to us quite clear that this peti- 
tion could not be so designated. Section 207 


‘of the Code of Civil Procedure provides ‘that 
`e when any person in whose favor a decree 


has been given, is desirous of enforcing the 
same, he shall apply to the Court whose duty 
it ig to execute the decree either in person or 
through his pleader in the sait, or some 
other pleader duly -appointed to act for him 
on that bebalf;” and then, Section 212 pro- 


‘vides that “the application for execution 


of a decree shall be in. writing, and shall 
contain in a tabular form the, following par- 
ticulars, vis., the number of the suit, the 
names of the parties, the date of the decree, 


. whether any appeal has been preferred from 
the decree, and whether and what adjustment 


of the matter in dispute has been made 
between the parties subsequently to the 
degpee, the amount of the debt or damage 
due upon it, or other relief granted by the 
decree, the amount of the cosis (if any were 
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awarded), the name of the person against 
whom the enforcement of the decree is 
sought, and the mode in which the assist- 
ance of the Court is required, whether by 
the delivery of property specifically de- 
creed, the arrest and imprisonment of the 
person named, or attachment of bis property, 
or otherwise, as the case may be.” 

Now this last portion of the Section is 
a very material one, because the requisition 
made upon the Court for its assistance by 
way of delivery of property, or arrest of 
person named or attachmeut of property,. 


would be an excellent indication of the real 


intention of the decree-liolder to enforce his 
decree ; and although the Court might not 
be inclined to look rigidly at the application 
to see whether it contained the whole of 
the particulars set forth in that Section, 
it would undoubtedly require to be shewn that 
the application did contain some esssential 
particulars, and, above all, that it required 


‘the assistance of the Court to carry out 


and enforce the decree by means there 
specified. But the petition to which refer- 
ence is made in this case contained not one 
single particular of those set forth in the 
Section cited. 

It merely states :-—" My execution case has 
been struck off, I ask the Court to re-place it.” 
This was filed apparently with some vague 
intention of subsequently moving the Court 
to make a further order. But whatever the 
intention of the party may have been, he 
carried it no further, and no application to 
exetute the decree was made at that time. 
It seems, therefore, to us quite clear that no 
proceeding had taken place within three years 
next before April 1865, in respect to which, 
question could arise whether or not that pro- 
ceeding was bona fide. 

We think, therefore, the execution was 
and is barred, and the decree-holder cannot 
proceed. The appeal must be allowed, and 
the decision of the Court below reversed 


wiih costs. 
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The 26th March 1868. 
Present : 


The Hon’ble F? B, Kemp and E. Jackson, 
Judges. 
Remand — New evidence — Special 
appeal —Bona fides. 
Case No. 1927 of 1867 under Act 
X of 1859. 


Special Appeal from a decision passed by 
the Judge of Dueca, dated the 23rd 
May 1867, reversing a decision passed 
by the Deputy Collector of Manick- 
gunge, dated the 27th March 1866. 


Ram Sunkur Sein and another (Defendants) | 


Appellants, 
g TCCTSUS 
Nilkant Biswas (Plaintif) Respondent. 


Mr. J. S. Rochfort and Baboos AMohinee 
Mohun Roy aud Nuleeé Chunder Sein 
for Appellants. 


Baboo Bungshee Dhur Sein for 


- Respondent. 
In a case remanded for a finding as tn whether a 


confirmatory pottah had been really given cr not, it | 


was held, that as the order of remand did not restrict 


the Judge to the evidence ‘on the record, he was at } 


liberty to examine witnesses who were in Court. 

Iiecp also that as the ona Adis of the grantor was 
before the Court, or might have been if defendant's 
pleader had examined him, defendant could not appeal 
specially on the ground of the want of a finding on 
the point, 


Kemp, J.—Tunis case was remanded for 
the Judge to find whether the confirmatory 


potteh said to have been granted by Essan ' 


Chunder was renlly given or not, and to 
decide the ease accordingly. 
The Judge, after remand, took the evi- 


deuce of Essan Ghunder and two other wit- ‘ 


the 
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The special appellant’s pleader admits 
that his client’s pleader in the Court below 
cross-examined Essau Chunder and the two 
other witnesses. . 

The bona fides of Essan Chunder was, 
therefore, before the Court, or might have 
been so, if the special appellant’s pleader 
had examined him on this point 

The special appeal is dismissed with costs 
and interest. , 


+ 


The 26th March 1868. 
Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges, 


Enhancement of rent—Mode of ascer- 
taining a fair rate. 


Case No. 1942 of 1867 under Act X of 1859. 











| Special Appeal from a decision passed by 


the Judge of Dacca, dated the 17th May 
1867, afirming a decision passed by the 
Deputy Collector of that District, dated 
the 28th February 1867. 


Amanoollah (Defendant) Appellant, 
VETSUS 


Ram Nidhee Ghose and others (Plaintiffs) 
Respondents. 


Baboo Gopeenath Mookerjee for Appellant. 


Baboo Anund Ohunder Ghosal for. 
Respondents. 


That the value of produce is ssid generally to have 
doubled or trebled, is not a sufficient reason for doub- 
ling the rate of rent, except where new rates of rent 
are notio be found. The best mode of ascertdining a 
fairiate is by finding what rate is paid by similar 
ryots for similar lands, 


Jackson, J.—'Turs case must be remanded 
to the Judge to determine what isa fair and 


nesses, and found that confirmatory | 


; d decrcod d equitable rate on some certain data. The 
pora had been given and decreed accord- | A meen’s report must be considered, and the 
ingly. 


| Deputy Collectors reasons for increasing 

In special appeal it is contended, jirst, | the rates fixed by the Ameeu must also be 
that the Judge ought to have found whe- | considered by the Judge. The best mode 
ther Essan Chunder granted the pottah in | of ascertaining a fair rate ef rent is to find 
good faith; second, that the Judge was, what rate is paid by other similar ryots for 
wrong in admitting new evidence when the; similnr lands, In this case, the Judge has 
order of remand contained no such direc- | supported the Deputy Collector in doubling 
tion, Tho third ground is a new one, not | the rate of rent solely because the value of 
arising out of the order of remand or the | produce is said generally to have doubled or 
previous contention between the parties. trebled. This is not sufficient, although this 

We will take the second point first. The | principle may be applied in certain cases, viz., 
order of remand does not restrict the Judge , where new ratesof rent are not to be found : 
to the evidence on the record, The wit-, it should not be applied where direct evidence 
nesses apparently were in Court, aut the, to new rates of rent can be 6btained. The 
Judge was clearly at liberty to examine ; Judge has, however, given no good ré%on 
them, particularly the grantor of the pottah, | for upholding the Deputy Collector’s deci- 
Essan Chunder. sion. 
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The 26th March 1868. 


Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges." 


= 


Jurisdiction—Section 11 Act XXIII, 
1861 — Resumption proceedings — 
Suit te recover possession. 
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Bayley, J.—Tuis is n suit to recover 
possession of 600 beegahs of land according 
to a certain bouudary line Mid down by 
Deputy Collector Khyrat Ali Khan, on the 
26th February 1852, followed by a proceed- 
ing of the Collector on the 24th January 
1858, of the Special Commissioner on the 
10th January 1854 and Ist April 1859, of 
the Assistant Collector Mr. Barlow on the 
16th February 1859, all having reference 
mainly toa map of Tur Sahee Ameen. 


The case of the defendant was that 
limitation—both special and general—barred 


| the suit. Apparently the order of the Special 


Case No. 68 of 1867. 


Regular Appeal from a decision passed by 


the Principal Sudder Ameen of Sarun, 
dated the 22nd December 1866. 


Maharajah Rajenderpertaub Sahee and 
another (Plaintiffs) Appellants, 


He 


VErSUS 


Ramput Tewaree and others (Defendants) 


Respondents. 


~ 


Messrs. Rè. T, Allan and R. E. Twidale, 


and Baboo Unnoda Pershad Banerjee | 


for Appellants. 


Baboos Romesh Chunder Alitter and Sree- 


nath Doss for Respondents. 


In a suit torecover possession of land according to 
à certain boundary line laid down by the resumption 
authorities, in which the Lower Court held that it had 
no jurisdiction to try the case asavegular suit, bub 
that under Section 11 Act XXIII. 1861 it involved 
matter for adjudication in the execution department 
only, it was 


Hern, that the Lower Court was wrong, because the 
decree in the execution of which the disputed demar- 
cation had to be made was that of the Special Commis- 
sioner, the subject-matter of the litigation being the 
right (f Government to assess land herotofore not 
assessed; whercas in this case Government was not a 
party and the subject-matter was totally different, 


Commissioner of 28th March 1860, is taken 
by defendant as plaintiff’s cause of action. 
Defendant also pleaded that this suit involv- 
ed a matter for execution and not for 
regular suit; also that it is res edjudicata 
by the Judge’s decision of the 13th May 
1847, and so barred under Section 2 Act 
VIII of 1859; and on the merits that the 
boundary line had been properly demarcated 
by Mr. Reily, Deputy Collector, on the Lith 
April 1862, and by orders of the Judge, 
dated 27th April aud 12th December 1864. 


The Lower Court has held that there was 
no jurisdiction in the Civil Court to try the 
case as n regular suit, but that under Section 
11 Act XXIII of 1861, it involved a matter 
for adjudication in the execution department 
only, but at the same time a Lower Court 
has held on the merits that Mr. Reily’s 
procecding, which plaintiff sues to have set 

! aside, is right, and therefore the Lower Court 
! dismissed plaintiff’s case. 


A regular appeal on both the abovo 
points has come before us. In respect to 
the Civil Court having no jurisdiction on 
account of the matter being one to bo ad- 
judicated between the parties in execution 
under Section 11 Act XXIII of 1861, 
We ,canuot concur with the Lower Court, 
because the decree in the execution of 
lenchi the disputed demarcation had to bo 
‘made was that of the Special Commissioner, 
viz, Government on the one part, verses 
‘the party on the record as in possession, on 
the other. The subject-matter of the litiga- 
tion was the right of Government to assess 
land heretofore not assessed. In this case, 
however, Government is not a party, and the 
subject-matter is (as before shewn) totally 
different. 
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The 27th March 1868. 
: Present: 


The Hon’ble L. S. Jackson and C. Hobhouse, 
Judges. 


Jurisdiction—High Court— Appeals. 
Case No. 615 of 1867. 


Miscellaneous Appeal from an o'der passed 
by the Judge of Chittagon,', dated the 
Sth September 1867. 


Mahomed Busheeroollah Ch wdhry 
| Appellant, 


Versus 


Ramkant Chowdhry and cthers, 
Respondents. 


Baboo Sreenath Banerjee for Appellant. 


Baboo Kishen Succa Mookerjee for 
Respondents, 


The general powers of the High Cour do not enable 
it to hear an appeal from an order of a Zillah Judge 
tefusing to “rectify” a decree. 


Jackson, J.—THis is an appeal against an 
order of the Zillah Judge “refuiiing” (I use 
ihe words of the vakeel for thi: appellant) 
“to rectify a decree” under which his client 
was unable to pay certain costs. ‘The appel- 
lant’s vakeel has been asked to po: ntout under 
what provision of law an appeal lies against 
such an order. He was unable to do so, and 
suggests only that the appeal may be enter- 
tained under the general powers cf this Court. 
We find those powers not suffici:ntly exten- 
sive to enable us to hear this ap deal. 


We therefore dismiss it with tosts. 


The 27th March 1868. 
Present: 


The Hon’ble L. S. Jackson and t3. Hobhouse, 
| Judges. 


Cancellation of certificate under Act 
XXVIII. 1860—Inherent power of 
Courts—Misrepresentati on. 

Case No, 504 of 1867. os 


Miscellaneous Appeal from an order passed 
` by the Judge of the 24-Pergunnahs, dated 
the Gth September 1867. 


Hameeda Bibee and others, Appellants, 
| VETSUS 
Noor Bibee, Respondent. 
Baboo Anund Gopal Paleet for Appellants. 


Baboo Pore Chander: Shomer 
Respondent. 


In a case in which a J udge refused, on the ground of 
want of competency, to entertain a petition which asked 
him to re-call a certificate granted by him under Act 
XXVITI of 1860, as having been obtained by fraud, it 
was l 

HeLp, thatitis a power inherent in every Court of 
Justice, on finding that an order has been obtained 
from it by fraud and misrepresentation, and that, if the 
real facts had been known to the Court, it would not 
have acted in tho matter, to re-call the order made in 
ignorance of the true circumstances by reason of the 
misrepresentation alleged, 


Jackson, J.—Tuis is a petition by Hameeda 
Bibee and others, complaining of the grant 
of acertificate by the Zillah Judge of the 
24 Pergunnahs to Noor Bibee in respect of 
the estate of Faizoollab, deceased. It appears 
that Noor Bibee, describing herself as a re- 
sident of the 24 Pergunnahs, andas the widow 
of this Faizoollah, applied to the Judge of that 
district for a certificate under Act XX VII of 
1860, and the Judge, I presume, after taking 
the various steps prescribed by that Act, 
granted to Noor Bibee the certificate in August 
1867. Very shortly after the granting of the 
certificate, the present petitioners came before 
the Judge and represented to him that the said 
certificate had been obtained from his Court 
by fraud, inasmuch as neither was the 
deceased Faizoollah a person whose or- 
dinary place of abode was within the 
24 Pergunnehs, nor was Noor Bibee, as 
she alleged herself to be, the wife of 
Faizoollah: and upon this allegation they 
prayed the Zillah Judge to enquire into the 
matter, and to re-call the certificate granted 
to Noor Bibee. 

The Judge in his decision, dated the 6th 
September last, held that it was not competent 
to him to entertain the application, inasmuch 
as the Act, viz., Act XXVII of 1860, does 
not authorize the Zillah Court to cancel a 
certificate once given. The Judge observed 
that the applicant must either institute a suit 
to set’aside the certificate, or he must obtain 
from the High Court an order which“ould 
authorize Lis Court to re-opon the matter ; 
and he accordingly rejected the application. 
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It is not quite clear what order the Judge 
meant that the petitioners should obtain from 
this Court, which would authorize him (the 
Zillah J ude) fo re-open the matter. I donot 
find in Section 6 (which states under what 
circumstances the.-Sudder Court may inter- 
fero with orders made by “the district Court) 
any provision which precisely meets the 
present case. The petition now before us 
is not brought forward by „way of appeal 
against the Zillah Judge’s order, so mach as 
by way ofapplication with a view to this 
Court granting afresh certificate or other- 
wise interfering in the matter. We know 
at present nothing of the merits of this 
ease: the matter has not gone beyond a mere 
allegation on the part of the petitioners. Itis 
manifest, however, that if that allegation 
be true, and if the deceased Faizoollah 
had a fixed place of residence within the 
town of Calcutta, and not within the 24 
Pergunnahs, that. the Zillah Court of the 
24 Pergunnahs would have no jurisdiction 
to grant a certificate in respect of his 
estate, but neither would this Court itself 
possess any such jurisdiction. It seems to 
me, however, that the Zillah Judge has taken 
too contracted a view of his own powers in 
respect of the application made to him. It 
seems to me a power inherent in all Courts 
of justice, on finding that an order has been 
obtained from the Court by fraud and mis- 
representation, and that the true facts are 
such that if they had been known to the 
Court, the Court would not have acted in 
the matter, for the Court, on being satisfied 
of such fraud, to re-call the order made in 
ignorance of the true circumstances by 
reason of the misrepresentation alleged, 


It is true that Act XXVII of 1860 
makes no provision for the withdrawal of a 
certificate granted by the Civil Judge; but 
if it were necessary to bring this matter 
within the written provisions for procedure 
of Courts in this country, it seems probable 
that the Zillah Judge, on the complaint of 
a person aggrieved by his order in granting 
this certificate, might review the order 
which he had made, and thereupon might 
re-call the certificate. But whether the 
Zillah Judge might have acted under the 
rules relating to review, or under the general 
power that I have spoken of, I entertain no 
doubt that he might so deal with his 
first order, and ought to do it on being satis- 
fied o gjthe fraud which had beon practised. 


I think, therefore, the Zillah Judge, on 


receiving the petition of Hameeda Bibee and 
a 


others, ought to have immediately called 
upon the petitioners to substantiate their 
allegations by affidavit or other proof. He 
should thereupon have summoned the holder 
of the certificate, and, after due inquiry into 
the circumstances, have passed such orders 
as the case might seem to demand. 


I do not know that under the circum- 
stances stated, we can make an order which 
shall be binding upon the Zillah Judge, re- 
quiring him toact as I have stated ; but I 


am quite satisfied that after the expression | 


of our opinion to this effect, the Zillah Judge 
will not hesitate to do that which in our 


opinion he ought todo, and to consider the ` 


circumstances. 


If, contrary to our expectations, the Judge 
should again refuse to act, the petitioner, “iE 
so advised, may make a farther application 
to this Court. 





The 27th March 1868, 
Present: 


The Hon'ble A. G. Macpherson and F. A. 
Glover, Judges. 


Stamp — Suit for resumption of 
Lakheraj—Cl. (d) Sec. 11 Sched. B 
Act X., 1862. 


Case No. 23871 of 1867. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
25th July 1867, affirminy a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 27th May 
1867. 


Gopee Mohun Mojoomdar (Plaintif) 
Appellant, 


VETSUS 


Mr. J. B. Mackintosh, Manager on the part 
of the Bengal Coal Company, (Defendant) 
Respondent. 


Baboos Romesh Chunder Mitter and Nil 
Monee Sein for Appellant. 
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Baboo. Bhowanee Churn Di ét for 
« Respondent. 


A suit to resume lands claimed as Zaki poh falls in 
respect of stamp duty, under Clause (2) Section 11 
Schedule B of Act X. 1862, 

The term “revenue” im Clause (d) muit be read as 
meaning revenue or rent whether to Government or to 
a zemindar. 


Macpherson, J.—TuE quest on in this 
special appeal is, whether the Lower Court 
is right in holding that the suit bas been 
improperly valued, and that the stamp fee 
paid is less than if ought to have been. 
. The Lower Court held that the suit was 
substantially one for the resumption of 
lands claimed to be held as latheraj, and 
that, as such, the suit falls under Clause (d) 
of Section 11 of Schedule B of Act X of 
1862, under which Clause the suit should 
have been valued at eighteen times the ag- 
gregate annual rents payable by the ryots. 
In special appeal it is contenced that the 
suit was one Which properly fell under 
Clause (e), and therefore v'as rightly 
valued. 


‘We think that the Lower Court was 
right, and that the plaint dic not beara 
proper stamp. The suit was su stantially a 
suit to resume lands claimed tc be held as 
lakheraj, although this does nct appear on 
the face of the plaint. The plaint, in fact, 
discloses no cause of action, anc is in itself 
bad. It alleges that the defendants being 
in possession of the lands in dispute by 
right of a jote, had not.executed n hubooleut, 
and thereupon the plaintiff inst'tuted a suit 
under Act X of 1859 for a kulooleut; and 
that that suit was dismissed, ihe Revenue 
Courts holding that no rent was paid for the 
land. The plaint concludes to the following 
effect :—‘* Hence I bring this suit to declare 
my right to these lands, and for pesses- 
sion.” 


There is no doubt that the suit was in- 
stituted for the one object of setting aside 
the lakheraj title set up by the defendants ; 
and we have but little doubt that the plaint 
was framed as it has been, nierely witha 
view of evading the stamp law. 


Then it is said that even sup dosing it is a 
suit to resume the land and to have it declared 
that the Zakkeraj title set ud by the de- 
fendants is invalid, the case still falls under 
Clause (e), and not Clause (d). It is argued 
that the word “revenue” in| Clause (d) 
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must be construed as meaning “ revenue fo 
Government,” and that this is apparent from 
the fact that “revenue to Government” is 
the term used in Clauses (a), (5), and (c), to 
which Clause (d) is to be considered as a 
mere sequel. But we think that (applying 
the ordinary rules Sf construction) the fact 
of the words ‘to Government” being 
omitted in Clause (d), shows that it wag not 
intended that’the word “revenue,” as used 
in that Clause, should be limited as it was 
limited in (@), (6) and (c): and that the 
word “revenue” in Clause (d) mustbe read 
as meaning revenue or rent to Govern- 
ment or to a zemindar, or to any other 
person. 


In this view we are confirmed by the 
language which we find was used in the 
corresponding Clause in the old stamp law, 
Regulation XI of 1829. The words used 
there are :—‘‘In suits for lakheraj lands, 
“i, e lands not paying revenue to Govern- 
“ment, the value shall be assumed at 
“ eighteen times the amount of annual rent.” 
As the words ‘ to Government’ existed in 
the old Clause, and are omitted in the new, 
we cannot but presume that the omission 
was intentional.. 


We think that this appeal ought to be 
dismissed with costs. 


The 28th March 1868. 
Present: 


The Hon’ble Sir Barnes Pencock, Kt., 
Chief Justice, and the Hon’ble C. Hob- 
house, Judge. 


Construction—Bill of lading—Claims 
required to be made in Calcutta. 


Reference to the High Court by the Record- 
er of Rangoon, dated the 13th February 
1868. 


Mahomed Ismailjee Nada, Plaintiff, 
versus 


The British Indian Steam Navigation 
Company, Defenddnis. 

Where a bill of Inding contained a clause © the 
following effect:—“ Any claim for short delivery or 
damage done to goods and all other claims whatso- 
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ever to be made at the port of Oulghtia, and at no other | ** that the clause was not meant to bar suits 


port, and the goods are shipped dnd this bill of lading | “in Courts other than those at Calcutta, 

granted subject to this express cundition,”—it was held | “ but simply to provide that “claims should 

by the Recorder of Rangoon to operate so as to make the | “ not be made against agents of the Com- 

preferring of aclainrim Calcutta a condition precedent | “ pany at the out-ports, and that it was not 

to a suit in his Court. “ intended to interfere with the remedies of 
Hewp by the High Court, that this opinion is correct, | ‘‘ the claimant to enforce his claim after it ° 

and that a suit for short delivery under the bill of | “f should haye been made.” 


lading cannot be maintained without a claim being This appears to me to be a direct decision 
made in Calenita. 4 on the point taken by Mr. Peterson and in 
: Stas the Court below ; and their Lordships, more- 
Case.—in this case the plaintiff is the | over, go on to over-rule a further objection 
consignee of certain goods shipped at Cal- of Mr. Peterson’s that there was no - 
cutta under a bill of lading A. evidence that a claim had been made, because 
The goods consisted of a number of pack- | they say, if this objection had been taken in - 
ages ; one of which, marked A. M. A., was not | the Court below, the respondent might have 
delivered. Evidence has been given of its{ withdrawn his suit, made his claim in 
value, and it is sbewn to have been priced | Calcutta, and sued again. Evidently this 
in the invoice at Calcutta at 494 rupees, | decides that the making of a claim in 
but that its market value in Rangoon is | Calcutta is a condition precedent to a suit in 
rupees 619-6-0. The main question in this | this Court, and this settles the case upon the 
case is one of law, that is to say, what is | second issue, and I must decide that it be 
the effect of a clause in tho bill of lading | dismissed with costs. 


which is worded as follows :— As, however, the Counsel for the parties 


“ Any claim for short delivery of or dam- wish it, I will refer the ease to the High 
“ age done to goods and all other claims Court at Calcutta, under Section 22 of the 


« whatsoever to be made at the port of Cal- | Recorder's Act. 
“ cutta, and at no other port, and the goods Judgment of the Hich Cour 

* * + . * 17 i 
“ are shipped and this bill of lading granted á f 9 
“subject to this express condition.” This| Peacock, C. J—We are of opinion, that 
clause gave rise to the 2nd and 3rd issues | the opinion expressed by the learned Record- 
in the case. The 3rd issue is decided by | er is correct, and that a suit for short delivery 
an admission on the part of the Advocate for | under the bul of lading cannot be maintained 
the plaintiff that no claim has been made in | without making a claim in Calcutta. 
Calcutta in respect of the lost case A. M.-A. | Tt is unnecessary to determine whether a 


The issue now in question is as follows :— | Suit would lie at Rangoon, ifa claim in 
No. 2. “Is the clause or note at the foot such a case made at Calcutta should be 
“of the bill of lading, and-relied upon by | "jected. 
“ the defendants, a bar to the presens suit, 
“or does it operate so as to make the pre- 
“ ferring of a claim at the port of Calcutta a 
“‘ condition precedent tothe right to bring The 28th March 1868. 
“an action in this Court ?” 





.’ Present: 
The same question arose in another case 
TN F appen Hee Mr. J ae ae ae The Hon’ble Sir Barnes Peacock, Kt., Chief 
r. Justice Seton-Karr in Calcutta (decided x ’ 
12th June 1867, reported in 8 Sutherland’s Justice, and the Hon'ble O. Hobhouse, 
Weekly Reporter, page 35) in which Ebrahim | “%#dge. 
Moosum was plaintiff, and the present defend- 
nuts were defendauts and appellants. In| imitation—Applications for new 
that case Mr. Peterson for the defendants trial. 
appears to have revived before the Court of 
Appeal, contention taken aud over-ruled by the | Reference to the Tigh Court by the Officiut- 


oe ee ee ane soe Bi s ing Judge of the Court of Small Causes 
$ č 


in consequence of the clause in question; and | % Kishnaghur, dated the 15th February 


the Court of Appeal intimated an opinion: 1868. 
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Pran Kisto Banerjee, (Plaintiff,’: Judgment- 
debtor, 


* 
BErSUS 


Nuzijmooddeen alias Rojin Turfdir, (Defend- 
ant,) Decree-holder. 


A suit was dismisged with costs in a Court of Small 
Causes, after which an application for : new trial was 
rejected, and subsequently another application was 
made for a new trial and referred by tlie Judge to the 
High Court, the result being rejection of he application. 
After this defendant applied for execution, for the costs, 

Hep, that the decree became final ind conclusive 
when the Judge rejected the last application in accord- 
ance with the decision of the High Court, limitation 
beginning to run from the date of such rijection, 


Case.—Tue facts connected with this 
case are these :—-The present ducree-holder 
was defendant in the original cas3 (an action 
on a bond), which was dismissed cn 16th May 
' 1863; an application fora new trial was 
rejected on 16th June 1863 Another 
application for a new trial was p:eferred on 
12th May 1864 on a stamp of tke full value 
required in a suit for the amount claimed. 
This application professed to be 1aade under 
Section 376 of Act VIII of 1859. It was 
rejected on 16th September 1864. 


Again, on the 13th April 1805, another 
application for a new trial was mide, quoting 
the High Court’s letter to this Court, No. 
987, dated 24th March 1865. ‘This applica- 
tion was supported by several vakeels of 
the Judge’s Court. There is nc record of 
any appearance by the other parly (present 
decree-holder) on that occasion, and no 
vokulutnamah was given by hin, but the 
vakeel who appeared for him in the 
suit has stated on solemn affirmation that 
he was present, and opposed the notion for a 
new trial; he also produced sonie witnesses 
to the same effect, who speak generally as to 
the fact of his repeatedly opposing the appli- 
cation for a-new trial, but ara unable to 
speak specifically as to dates. I have no 
reason, however, to doubt the ; leader him- 
self, who has deposed distinctly to the fact. 
I considered it necessary to go irto evidence 
on the point according to the rul ng in Bipro 
Doss Gossain’s case, 7 Weekly Reporter, 
521, which indicates the circuristances un- 
der which a decree-holder’s oppusition to an 
application for a review, or petiticn of appeal, 
is to be considered an act fo: keeping a 
judgment in force, 
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The result A the proceedings of the 13th 


April was, that the Judge of this Court re- 
ferred to the High Court in a letter, No. 
9 B, dated 18th May 1865, as to whether 
Sections 376 and 378 of Act VIII of 1859 
were applicable or not. He received a reply 
in the negative on fhe 12th June 1865, and, in 
accordance therewith, rejected the applica- 
tion for review on the 16th of the same 
month. i 


Defendant applied in December 1867 for 
execution for the costs allowed him in the 
original case, and the question is whether 
this application is barred by limitation or not. 
I think the answer depends partly on two 
considerations, viz., (1.) When did thejudg- 
ment, in pursuance of which the decree- 
holder seeks to execute, become final and 
conclusive ;—on the 16th June 1868, when 
the first application for a new trial was 
refused, or on the 16th June 1865, when 
the Judge of this Court, in accordance with 
the order ot the High Court, finally rejected 
the application? (2.) If the former date 
be accepted, whether the proceedings of the 
decree-holder’s vakeel on the 18th April 
1863 can be considered as a proceeding to 
keep the ‘decree in force. 


With regard to the first of these, there is 
no doubt now that the order rejecting the mo- 
tion for a new trial on 16th June 1863 was a 
final judgment, and the decree-holder there- 
upou become definitively entitled to the costs 
for which he now applies for execution. At 
the same time, the matter was constantly kept 
open by the other party, and it appears from 
the letter of the Judge of this Court, al- 
ready referred to, that there was some doubt 
at the time in consequence of certain letters 
and rulings of the High Court, whether a new 
trial or application for review might not be 
entertained, Under these circumstanees, I 
think the defendant was justified in abstain- 
ing from execution until the matter was 
finally set at rest, viz., the 16th June 1865, 
within 3 years from which the application 
for execution is made. 


If, however, the judgment of the 138th 
June 1868 is to be considered final, it is 
urged by the debtor that the appearance of 
the decree-holder’s vakeel on subsequent dates, 
including the 13th April 1865, cannot be 
considered a proceeding to keep the decree 
in force, as there was no necessity for him 
to oppose a judgment which was alagady 
irrevocable. Ido not, however, coincidd i 
this reasoning. Great efforts were made to 
obtain a review, and the Judge thought the 
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question doubtful enough té warrant him in 
applying to the High Court for orders. 


Taking all the circumstances into consi- 
deration, I think the application for execu- 
tion is within time. 


Judgment of the High Court. 


Peacock, ©. J.—We are of opinion that 
the view expressed by the Judge is correct. 
The case is governed by the Yecision of the 
Full Bench to which the Judge has refer- 
red, 





The 28th March 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble C. Hobhouse, 
Judge. . 


Jurisdiction—Smali Cause Courts— 
Suit to recover balance of decree. 


Reference to the High Court by the Judge 
of the Court of Small Causes at Chooa- 
dangah, dated the 10th February 1868. 


Mr. M. F. Sandes and another, Plaintiffs, 
versus 
Jomir Shaikh, Defendant. 


A suit cannot be maintained ina Small Cause Court 
in the Mofussil to recover the unsatisfied balance of a 
decree of such Court. 


Case.—Tuis is an action brought by the 
plaintiffs to recover from the defendant the 
sum of rupees 69-10-4, being the amount 
due on an unsatisfied judgment of this 
Court, dated 28th February 1863 ; and for 
the defence it is urged that the action is 
not maintainable, and that the claim is in 
reality nothing more than an application for 
enforcing the original judgment, and there- 
fore, under Section 20 Act XIV of 1859, 
the plaintiff is out of Court, as no proceed- 
ing had been taken to enforce the said 
judgment within the three years next preced- 
ing the application. 


When tho judgment was passed, on which 


the present action is based, Act XLII of 
1880 was the Act in force for Mofussil Small 


Cause Courts, and under Section 12 all de- 
cisions and orders of the Court were final ; 
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and the question, therefore, arises whether 
the present suit is maintainable, being found- 
ed on a judgment of a Court not of 
record. 


Now, under Euglish Law, a judgment is a 
contract of record, and an action of debt or 
assumpsit, according to the nature of the 
judgment, is maintainable thereon, and no 
consideration is necessary to support it, in- 
asmuch as, whilst the judgment remains in 
force, a legal liability to pay has been already 
ascertained thereby, or the Judgment may, 
according to circumstances, be proceeded upon 
by fieri facias, or by writ of revivor, or it 
may be enforced by execution in the ordi-" 
nary manner; and, says Chitty in his work 
on Pleading, Volume I, 7th Edition, page 
119, speaking of actions of assumpsi¢:—<“ This 
* action is also sustainable upon the judg- 
“ ment of a foreign Court, which is not consi- 
“ dered as a debt of record in this country ; 
“ Walker versus Witter, 1 Doug., 4; Hall 
versus Odber, 11 East, 124. When not; 
“ Buchanan versus Rucker, 1 Camp, 68 ; 
“ Sadler versus Robins, 1 Camp, 253; and 
“it lies upon an Trish judgment, Haris 
“ versus Saunders, 4 B and C., 411; 6 D. 
“ond R., 471, S. C.; and upon a Scotch 
“ decree ; Douglas versus Forrest, 4 Bing, 
“ 68.; 1 M. and P., 668, 5. C; Russel 
“versus Smyth, 9 M. and W., 810. But 
“ neither assumpsit nor debt cnn be sustain- 
ed on the decree of the Court of Chancery 
“for a specific sum of money, founded on 
“ equitable considerations only ; Carpenter 
“versus Thornton, 3 B. aud Ald, 52; 
“ Henley versus Soper, 8 B. aud C. 
“90; 2M. and Rọ 165, S. C.; or on a 
“ mere interlocutory order of a Court of 
“ Law ; Emerson versus Lashley, 2 Hen. 
“ Bla, 248; Fry versus Malcolm, 4 
* Taunt., 705 ; Carpenter versus Thornton, 3 
“B. and Ald, 56. But an action may be 
“ maintained on the decree of a Colonial Court 
“ for payment of a balance due on a part- 
“nership account; Henley versus Soper, 8 
“B. and C, 16; 2M. and R., 153, 8. C; 
Sadler versus Robins, 1 Camp, 253 ;” and 
at pages 124 and 125, he says, speaking of the 
action of debt : —-‘‘ This action also lies on 
‘* records, as upon the judgment of a supe- 
“rior or inferior Court of record. Gilb., 
“ Debt 391, 392; Salk, 209; Com. Dig., 
“ Debt, A. 2. Semble, that debt will lie on 
“ a judgment of an inferior Court not of 
“record; Road versus Pope, 1 C M. and 
“ R, 302 ; 4 Tyrn, 403, S. C.; Jones versus 
“ Jones, 5 M. and W., 523 ; 7 Dowl, 841 S. 
«C, Hither generally or against an executor 
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“or administrator suggesting a 
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“1 Saund., 216, 218, 219, 2 7, 3.; Wood- |“ gation arises to pay that sum on which 


* cock versus Morgan, 6 Mod., 306; Hope 
“versus Bagne, 3 East, 2. Al:hough the 
“ judgment was erroneous, debt lies until it 
t has been reversed ; Harvey versus Daniel, 
“2 Lev, 161; 1, Marsh. 24; Prince 
“ versus Nicholson, 5 Taunt, 66) ; and the 
“mere circumstance of the- defendant 

“ having been rendered, will not bar the 
“action. Where, however, the defendant 
“has been charged in @xecut.on on the 
« judgment, no action can be supported on 
“ the judgment; although he was discharged 
“ out of custody upon a promise to pay the 
‘‘ sum recovered by, instalments, and which 
“t he neglects todo; Vigers verses Aldrich, 
“4 Burr, 2482; Tayler versus Wat 5, M. 
“and S. 108. Query, if the defendant 
“« died inexecution, ibid 104. And where the 
“ defendant has 
“ custody under the Lord’s Act debt is not 
€ sustainable, 82 Geo, 2, e. £8, S. 20; 
“and an action upon a judgment has be- 
«come less frequent since the Statute 43 
“Geo. 8 e 46, S. 4., whic: precludes 
“the plaintiff from recovering costs in an 


“action on a judgment, unless the Court or] it first afose on that date. 


“an action of debt to enforce the judgment 
“may be maintained. Tt is in this way 
“that the judgments in Foreign and Colo- 
“nial Courts are supported and enforced, 
“and the same rule applies to inferior 
“ Courts in this country, and applies equally, 
‘whether they be Courts of Record or 
“not.” Later cases, doubtless, have de- 
cided that judgments of the modern 
County Courts cannot be sued on, but that 
is becnuse there are peculiarities in the 
nature of the judgments of these Courts 
which cause them not to be final. But the 
reason of the exception is to be found solely 
in the terms of the modern County Court 
Act. I find no reason of a like kind in the 
Act constituting the Calcutta Court of 
Small Causes to make its judgments fall 


been discharged out of| short of a cause of action; and, moreover, it 


appears thet in Rule No. 34, the Court 
itself recognizes its own judgments as a 
good and sufficisnt cause of action for a 
new suit. I consider the cause of action 
which was sued upon in this case to be the 


judgment of the 13th March 1860, and that 


The question 


“one of the Judges thereof shal otherwise | then put to me comes to this, whether this 
“ direct. It appoars that debt lies upon the; is such a cause of action as falls within 
« judgment or decree of n Colonisl or Foreign | Clause 11 Section 1 Act XIV of 1859. 
« Court, &c.— See Harris versus Saunders, 4 : I certainly think that the cause of action 
“B. and C, 418; 6 D. and R. 4748, C.,| sued on is “an obligation of record? in the 


c: O'Callaghan versus Marchioness Thomond, 
“3 Taunt, 85; Parkins versu! Stewart, 9 
« Price, 1; Russel and Wife ve‘sus Smith, 
“1 Dow). N. S, 935; 9 M. ard W., 810, 
« S. C., in those instances in wllich assump- 
‘ist is maintainable upon ther), and which 
“ have been already alluded to.” 


In the case of Jussorut Fihan versus 
Kanye Laul Dey, quoted by M:. Thomson 
in his work on Limitation, page :}43, Appen- 
dix A,, which was an action „upon 
an unsatisfied judgment of tle Calcutta 
Court of Small Causes referred io the High 
Court, Phear, J., said :—“ Tho Judge con- 
“siders this suit as nothing imore than a 
“ revivor of the original suit. Now, I take 
“it to be beyond dispute that the final judg- 
“ment of a competent Court, whether of 
“ record or not, constitutes an original cause 
“of action?’ In Williams «versus Jones 
(18 M. and W., 628), whic. was a suit 
brought on a judgment of an old County 
Court, Baron Parke says :—“ The principle 
“on which this action is founded is, that 
“where a Court of competent jurisdiction 
“has adjudicated a certain sum to be due 


"A 


strict sense of the word. 


Lord Campbell, O. J., in delivering judg- 
ment in the case of Berkeley versus 
Elderkin (21 L. T., 74; 6 C.C. Chron., 75), 
said :-—‘* Prima facie an action could be 
“maintained in the superior Courts on a 
‘judgment recovered in any Court of com- 
“petent jurisdiction, but an examination of 
“the County Court Aet (9 and 10, Vic., 
“o. 95) showed that parties who recovered 
“ judgments in those Courts were confined 
“to the specific remedies pointed out in that 
“Act, The intention of the Legislature 
“was to give facilities for obtaining the 
“ payments of debts, and it pointed out the 
“manner in which judgments were to be 
“enforced ; but that intention would be 
“defeated if an action could be brought 
“onajudgment of the County Court in 
“the Courts of Westminster Hall.” And 
in the case of Chunder Narain Ghose 
versus Gouree Nath Bose (Small Cause 
Court References, page 8, Weekly Repgrter, 
Volume IV), Morgan and Shumbhoongduth 
Pundit, J. J., said :—“ We do not mean 
“tolay down that a suit cannot be main- 
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“tained on a decree, b@tause, notwith- 
“standing the facilities provided by the 
“ Procedure Code for enforcing execu- 
“tion, the rights which arise froma judg- 
“ ment or decree may frequently themselves 
“ require to be ascertained and enforced in a 
“ new suit, or there may he obstacles to the 
“ execution of the decree in the usual way. 
“ But in ordinary cases, and in the absence 
“ of special cause, a fresh suit’on the decree 
‘Cis not the proper remedy, and still less is 
“n suit maintainable on any agreement to 
“t compromise, which may have preceded the 
“t decree.” 


It would appear from the case of Mirza 
Jeleel versus Gora Chand Dutt (page 231), 
and Kissen Chunder Sircar versus Ram 
Dhone Nundy and others (page 345), of 
Morton’s notes of cases, that an action of 
assumpsit is maintainable on a judgment of 
a Court of Dewanuy Adawlut of India ; and 
it would also appear from the case of Pun- 
chanund Ghose versus Kissen Mungul and 
others [note (6), page 231], that such an 
action 18 maintainable on the decree ofa 
Zillah Court, and the cognizance of the suit, 
as laid in the plaint, does not appear to be 
barred by any Act of Parliament, or by any 
Regulation of the Bengal Code, or any Act of 
` the Governor General of India in Council, 
and therefore, under Section 1 of Act VIIT 
of 1859, if is cognizable by a Civil Court ; nor 
can it be said that the present suit is brought 
on a cause of action which has been heard and 
determined by a Court of competent juris- 
. diction ina former suit between the same 
parties, and therefore, under Section 2 of the 
said Act, itis not cognizable by a Civil Court, 
as a judgment on which it is founded worked 
a merger of the original cause of action. It 
therefore appears to me that the judgment 
sued on, constitutes an original cause of ac- 
tion, and that it arose on the 28th February 


1868, and is therefore cognizable by a Small | 


Canse Court under Section 6 of Act XI of 
1865, notwithstanding that no proceeding 
had been taken to enforce the said judgment 
within the time limited by Section 20 of 
Act XIV of 1859. á 


The only other question is, what is the 
period of limitation applicable to the present 
suit, one of the parties to it being a Maho- 
medan ? 


~ 


It cannot be.contended that Clause 11 Sec- 
tion Jof Act XIV of 1859 is applicable, as 
the words of that Clause are intended to 
point out a class of cases in which as be- 
tween the partjes exclusively Euglish law 
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must be administered. Clearly the present is 
not one of that class of cases. I therefore 
think that it is a suit for which no period 
of limitation is expressly provided, and that, 
therefore, it must be governed by the pro- 
visions of Clause 16 of the Act. 


Judgment of the Tigh Court. 


Peacock, C. J.—We are of opinion that 
a suit cannot be maintained in a Small Cause 
Court in the Mofussil to recover the unsatis- 
fied balance of a decrec of such Court. 


It is unnecessary to determine the second 
question ag to limitation. 


The decision by Mr. Justice Phear was on 
the original side, where the principles of 
English law prevail. 


There would be- no end to a case if 
afresh suit may be maininised upon a 
decree. 





The 80th March 1868. 
Present: 


The Hon'ble J. B. Phear and E. Jackson, 
Judges. 


Alluvion—CGlause 3 Section t Regu- 
lation XI. 18Z5—Gand ‘f most con- 
tiguous”’—“' Gradual accession.” 


Case No. 1848 of 1867. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
27th April 1867, affirming a decision pass- 
ed by the Principal Sudder Ameen of 
thit Distriet, dated the 29th September 


1866. 


Golam Ally Chowdhry and others 
(Plaintiffs) Appellants, 


VETSUS 


Gopal Lall Tagore and others (Defendants) 
ons Respondents, 


Baboos Onookool Chunder Mooherjee and 
Romesh Chunder Mitter for Appellants, 
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Mr. R. T. Allan and Baboo Katee Mohun | the whole chur\there became an accession 


Dogs for Respondente, 


to the defendant’s land and part of his 
tenure. If this be so, no portion of it 


The land “ most contiguous” to a chur, as that phrase | Would afterwards cease to belong to him, 


is used in Regulation XI of 1825, Secti m 4, Clause 8, 
is intended only to comprise the estate oœ estates with 
which the okur comes into contact alon;: the length of 
the fordable part of the channel, and tle whole chur 
becomes an accession to the land, ant, part of the 
tenure, of the party to whom such estat: belongs: and 
no portion of it will cease to belong to tim merely by 


merely by reason of the deep water between 
it and (say) the plaintiffs’ estate becoming 
shallow and fordable. The silting up of 
the channel could not have the effect of 
transferring the ownership from the one 
person to the other. Again, after the chur 
had, by the first occurrence of the fordable 
channel, become part of the defendants’ pro- 


réagon of the deep water between it ard the estate of | perty, all further accretions to it, if gained 


another becoming shallow and fordable. 

Hero also that after the chur had, by ‘he first ocour- 
rence of the fordable channel, become pi rt of A’s pro- 
perty, all further accretions to it, if gaine 1 by “ gradual 
accession,” would also belong to A, evin though the 
result would, in the aggregate, be a prolo gation of the 
chur in front of estates on the river bank not belonging 
to him, 
` Phear, J—Iv is admitted that the chur, 
a share of which the plaintiffs seek to obtain 
by bringing this suit, first made'its appear- 
ance as an island surrounded by unfordable 
water ina large navigable river, and was at 
that time by law at the disposa! of Govern- 
ment. Afterwards the channel; between it 
and the shore of the river becamu fordable at 
a certain part. The Government did not 
assert its right previously to the occurrence 
of this event; and subsequentl thereto, it 
declined to do so. Under those circum- 
stances, as soon as the channel became 
fordable, according to Regulation XI of 1825, 
Section 4, Clause 3, the chur became an 
accession to the land of the person or per- 
sons whose estate or estates on the bank of 
the river fell under the description of being 
“most contiguous” to ite We think this 
somewhat vague phrase is intended to com- 
prise only’ the estate or estates with which 
the chur comes into contact, so to speak, 


along the length of the fordable part of the | 


channel, It does not embrace estates Which 
may be on the river bank opposite some 
portion. of the chur, but with an unford- 
able channel lying immediately between 
them and the chur. The Regulation is 
silent as to how the chur is to be partition- 
ed between the estates in the event of its 
being an accession to more than one at once ; 
but no difficulty on this accéunt arises here, 
because the Lower Appellate Court has 
found as a fact that, when the annexation to 
the river bank took place, the fordability of 
the channel did not extend beyond the de- 
fendant’s frontage. Consequently, with the 
interpretation just given to the Regulation, 


by “ gradual accession,” would also belong 
to him, even though the result would in the 
aggregate be a prolongation of the chur. in 
front of estates on the river bank not be- 
longing to the defendant. The Lower Ap- 
pellate Court appears to us to have deter- 
mined the case in conformity with these prin- 
ciples, and the special appellant has failed 
to satisfy us that there is any ground for 
impeaching his decision in this Court. We, 
therefore, dismiss this appeal with costs. 





The 8lst March 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G. Loch, F. B. 
Kemp, aud A. G. Macpherson, Judges.* 


Mesne profits—Limitation—Jurisdic- 
tion—Same ‘cause of action—Sec- 
tion 14 Act RIV of 1859. 


Case No. 792 of 1866. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 28th 
December 1865, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 14th June 1865. 


Hurro Chunder Roy Chowdhry and others 
' (Defendants) Appellants, 


VETSUS 


Shoorodhonee Debia (Plaintif) Respondent. 


Afessrs. J. Cochrane and B. E..Twidale, and 
Baboo Romanath Bose for Appellant& 


* This case was heard before five Judges on the 5th 
March 1867, Mr, Justice Trevor was the fifth Judge. 
8 
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. Baboos Sreenath Doss and Nil Monee Sein 
for Respondent. 


A obtained a decree against B for possession of land. 
On appeal by B that decree was reversed by the late 
Sudder Court, and B applied tothe Lower Court for 
restitution of the land and foñ mesne profits, She was 
put in possession of the land, and the Principal Sudder 
Ameen ordered an investigation into the amount of 
the mesne profits, and eventually directed the same to 
be paid to her. On appeal, the Sudder Court reversed 
this last mentioned order, holding that the Principal 
Sudder Ameen went beyond his jurisdiction in giving 
mesne profits when the decree of the Sudder Court 
had not awarded mesne profits, and observing that 
B should have either applied to the Sudder Court for 
review of its judgment, or should bring a separate suit. 
The present suit was brought by B to recover the mesne 
profits. J 


HELD by Peacock, C. Ja, and Kemp and Afacpherson, 
J. J. (Loch, J., dissenting) that in the proceedings which 
B took inthe former sult to obtain the mesne profits, 
she was prosecuting a suit upon the same cause of ac- 
¿ion within the meaning of Section 14 Act XIV of 
1869. 


HeLD by Macpherson and Kemp, J. J., (Loch, Ja con- 
curing,—Peacock, C. J., dissenting),—that the order of 
the Principal Sudder Ameen had not been reversed 
on the ground of “defect of jurisdiction or other cause” 
mentioned in the Section 14, and that, therefore, the 
time during which B was engaged in endeavouring to 
obtain the mesne profits in the former execution-pro- 
ceedings could not be deducted, and that the present 
suit was barred, 


This case was referred to a Full Bench 
on the 29th August 1866, under the fol- 
lowing orders, recorded by Peacock, 
C. J., and Shumboonath Pundit, J. :-— 


Peacock, C. J.—Ir this case is barred by 
limitation, the appeal must be allowed, and 
the decisions of the Lower Courts reversed. 
But if the case is not barred by limitation, 
the decree must be amended by disallowing 
-the amount of costs in respect of the investi- 
gation by the Ameen. They were ex- 
penses which had been incurred in prose- 
cuting an execution which wholly failed. 
It is not because expenses have been saved 
in this case, in cousequence of the proceed- 
ings having: been taken in another case 
wth has failed, that the plaintiff is entitled 
to recover the costs in this case, either as 
damages or costs, 

t 
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‘As regards limitation, I think the point 
must be reserved for the consideration of a 
Full Bench, inasmuch as oar view of Sec- 
tion 14 Act XIV of 1859 conflicts with 
the view taken by Justices Loch and Glover 
in the case reported in 4 Weekly Reporter, 
Miscellaneous Appeals, page 18. 


In that case a decfee passed by a Zillah 
Judge was sought to be executed in the 
the Principal Sudder Ameen’s Court, and 
the Principal Sudder Ameen struck .off the 
case as beyond his jurisdiction. The learned 
Judges held that the word “suit” in Sec- 
tion 14 did not apply to the case of an 
execution, and consequeutly that the plaint-. 
iff having applied to a wrong Court for 
the execution of his decree, could not deduct 
the time occupied in that proceeding in cal- 
culating the time within which the applica- 
tion to the right Court for execution ought 
to have been made. If the construction of 
the learned Judges be correct, the time 
oceupied by the plaintiff in this case, in 
endeavourivg to recover the mesne profits 
in an execution case, cannot be deducted. 


If, on the other hand, the learned Judges 
are not right, and the proceediugs to enforce 
an execution for the same amount against 
the person who is now defendant may be 
treated as a suit, &c., the plaintiff would be 
entitled to an allowance of that time. 


The words of Section 14 sre:—“ In com- 
“puting any period of limitation prescribed 
“by this Act, the time during which the 
“claimant, or any person under whom he 
‘claims, shall have been engaged in pro- 
“secuting a suit upon the same cause of 
action against the same defendant or some 
“person whom he represents, bona fide 
“and with due diligence, in any Court of 
“ Judicature, which, from defect of jurisdic- 
“tion or other cause, shall have been unable 
“to decide upon it, or shall have passed a 
“ decision which in appeal shall have been 
“fmended for ruy such cause, including 
the time during which such appeal (if any) 
“has been ponding, shall be excluded from 
“such computation. ” 


In this case the lessee, who was the defend- 
ant in the former suit, having been ordered 
to restore the possession of the property 
taken in execution under a decree which 
had been reversed, sought by execution 
of the decree of the Appellate Court to 
recover the mesne profits of the land 
during the time they had. been held under 
the decree which was subsequently reversed. 
Having failed in that proceeding, she now sues 
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by action to recover the same mesne profits,| I apprehend, therefore, that Section 14 was 
and in determining the question whether the | intended to apply to those Clauses which ro- 
action is barred “by limitation we have to |-lated to the enforcement of decrees, and that 
decide whether she is entitled to deduct the] the words “suit” and ‘ cause of action’ 
time occupied in the execution proceedings. | may very! fairly be read as meaning an ap- 
The question is, whether the proceeding in} plication to enforce an execution to recover 
execution is the: pr osecution of a suit upon the: the same subject-matter which subsequently 
same cause of action Against the same defend- | forms thé cause of action against the same 
ant within the meaning of Section 14 Act | person as! the Gefendant in the subsequent 
XIV of 1859. The words “ against the ! suit. A 

same defendant,” as my learned brother Shum- | Seeing ; that these Clauses are introduced 
boonath Pundit suggests, mean the person | into an Act which is simply an Act for the 
who is now defendant, ‘limitation, of suits, I think the above con- 

Section 20 says =“ No process of exe- į struction ig a very reasonable one; and that 

P : : á 
.“ cution shall issue from any Court not es- | unless such a construction be put upon the 
“ tablished by Royal Charter to enforce any | Act, the full object of the Section will not be 
“ judgment, decree, or order of such Court, ! obtained. | But Iexpress no final opinion on 
‘t unless some proceeding shall have been the point ; and as tlie view I now take differs - 
“taken to enforce such judgment, decree, | from that taken by my learned brother Loch 
“or order, or to keep the same in force, ; on that point, I shall leave my mind free 
‘‘ within three years next preceding the ap- | for a fuller consideration of the question 
& plication for such execution.” The word | when it comes before a Full Bench ; and I 
“suit” does not necessarily mean an action in | have had: the advantage of conferring with 
its ordinary restricted sense; any proceed- | the other Judges upon the subject, of discuss- 
ing to enforce a demand is a suit; thejing the matter with them, and of becoming 
person who defends himself against the | acquainted with their views and arguments. 
enforcement of the demand is a defendant ; Pundit, J.— I concur. 

and the demand is the cause. I therefore 

think that the endeavour to enforce a de- mee jolloaing i a a 
mand by execution may fairly be considered : Bench :— 


as the prosecuting a suit for that demand. Peacock, C. J—Tae present appellant 


To show that the words “ enforcing an is the ‘defendant in a suit brought 
execution” may be considered a suit within against him by the respondent for mesne 
the meaning of Section 14, I would refer to | Profits. In that suitit was held that the 
the preamblé and the title of the Act. The | ™€S2° profits amounted to BUDRES 8,116, odd 
title is——** An Act to provide for the limitation annas, and the plaintiff obtained a decree in 
“of suits,” and it recites that, ‘“ Whereas it her favor for the balance due to her. The 
“is eapedient to amend and consolidate the | decision of the Principal Sudder Ameen 
‘Jaws relating to the limitation of suits, it | ¥°S affirmed as to the mesne profits by the 
éijarcnncted as follows 01 Zillah Judge. The defendant appealed 

specially to this Court, and one ground of 

If, as held by the learned Judges in the; appeal į is that the suit is barred by limit- 
case to which I have referred, Section 14; ation, The question whether it is or is not 
does not include proceedings to enforce by | 80 barred’ has been referred to a Full 
decrees for execution, one would have | Bench. 


expected the title to be—“ An Act to pro-| he Aoi are clearly stated in the judg- 
“t vide for the limitation of suits and of the meut of |Mr. Fowle, the Zillah Judge, 


enforcement of decrces,” and a correspond- affirming the judgment of the Principal 
ing recital, Each of the Sections is one of | Sudder Ameen. 


the enactments included in the recital under 


. the words “it is enacted as follows,” inthe} T appe ears that many years back, the 
recital, present defendant sued the present plaint- 


iff in the Principal Sudder Ameen’s Court 
Suppose Sections 19 to 22 hud been the j to set aside a deed under which she claimed 

first four Sections of the Act, could it be | power tò adopt a son. In that suit the 

concluded that a proceeding to enfetce a | present defendant, who was then plaintiff, 

decree was not a prosecuting ofa suit fornj also sought to recover possession -o 

cause of action within the meaning of Sec-| lands which belonged to the husband, to 

tion 14? I think not. whom he claimed to be reversionary heir in 

$ 
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the absence of a valid power to the widow 
to adopt. He obtained a’ decree setting 
aside the deed, and also for possession of the 
lands. He executed that decree in August 
1857. The present plaintiff, who was the 
defendant in that suit, appealed to the 


Sudder Court, and that Court, on the 138th’ 


of May 1858, affirmed the decision so far as 
it related to the deed, and reversed if as to 
the award of possession to the then plaintiff, 
and directed that the property should remain 
with the present plaintiff, who, as widow in 
the absence of an adoption, was entitled to 
the estate during her life as heir of her de- 
ceased husband. 


After the decree of reversal by the Sudder 
Court, the plaintiff applied to the Principal 
Sudder Ameen for restitution of the pro- 
perty from which she hadbeen turned out 
under the erroneous decree, and in Novem- 
ber 1858 she was restored to possession of 
the lands. This suit is brought to recover 
the mesne profits received by the defendant 
from the plaintiff's estate during the time he 
was in possession under the erroneous decree, 
and the question is whether the suit is barred 
by limitation. At the time when the plaint- 
iff applied to the Principal Sudder Ameen 
for restitution of the lands, she also applied 
to the Principal Sudder Ameen to enforce 

. from the defendant restitution of the mesne 
profits which he had received whilst he 
was in possession of her estate by force 
under the erroneous decree. The Principal 
Sudder Ameen entertained her application 
‘and appointed an Ameen to ascertain the 
amount of tlie mesne profits for tho period 
in question. The proceedings before the 
Principal Sudder Ameen were pending from 
1858 to the 19th of March 1864, when the 
amount of mesne profits hnving been ascer- 
tained, the Principal Sudder Ameen ordered 
them to be paid to the plaintiff From that 
order, an appeal was preferred to the High 
Court, and on the Gth of September 1864 it 
was held by a Division Bench, consisting of 
Mr, Justice Loch and Mr. Justice Seton- 
Karr, that the Principal Sudder Ameen 
went beyond his jurisdiction in giving mesne 
profits, which the Sudder Court passing the 

-= decree of reversal had.not .provided for, or 
had purposely omitted.—See I Weekly Re- 
porter, Miscellaneous cases, page 5. They 
said :—“ The decree-holder may be enti- 
‘“ iled to mesne profits: but when appli- 
“cation was‘made to the Court below, it 
* syOtld have referred the applicant to the 
‘€ Court making the decree, or to a separate 
suit, Asthe Court below has in this 

t 


“matter acted altogether without jurisdic- 
“ tion, we quash the decree, and decree .the 
“ appeal with costs.” ° 


The plaintiff applied for a review of thas 
judgment of the Division Bench, which was 
rejected on the 28th January 1865. In 
February 1865, the plaintiff commenced thit 
suit, nnd limitation was Set up as a bar to its 
maintenance. 


The Lower Courts held that, in calculating 
the period of limitation, a deduction ought 
to be made of the period between November 
1858 and the 28th January 1865, during 
which time the plaintiff was occupied in 


endeavouring to obtain the mesne profits by - 


proceedings in the Court of the Principal 
Sudder Ameen, in which she was success- 
ful, and also in the appeal which the defend- 
ant preferred to this Court against the 
order of the Principal Sudder Amecn, in 
which phe decision of the Principal Sudder 
Ameen was reversed. 


Six years from the time when the cause 
of action arose, is the period of limitation 
fixed by law for suits for mesne profits. 
The plaintiff was turned out of possession 
in August 1857. She commenced this suit 
in February 1865. If the period between 
November 1858 and the 28th of January 
1865, when the review was rejected 
by the Division Bench, or even of the 
period between November 1858 and 6th 
September 1864, when the decree of the 
Division Bench was passed, be deducted, 
the suit is in time. 


The question as to whether either sof 
those periods ought to be deducted depends 
upon the construction of Section 14 Act 
XIV of 1859; and it has been referred to 
a Full Bench for decision in consequence 
of a case which is reported in IV Weekly 
Reporter, Miscellaneous Rulings, page 18. 
At the time when the case was referred to a 
Fulł’Bench, I gave my reasons for dissenting 
from that decision, in which it was held that- 
an application for execution was not a suit 
within the meaning of Section 14. 


Section 14 enacts that, “in computing any 
period of limitation prescribed by the Act, 
“ the time during which the claimant shall 
“have been engaged in prosecuting a suit 
“ upon the same cause of action against the 
“same defendant, or some person whom he 
‘ represents, bond fide and with due diligence, 
‘in any Court of Judicature, which, from de- 
“ fect of jurisdiction or other cause, shall 
“ have been unable to decide upon it, or shall 
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“ have passed. a decision which on appeal 
“ shall have been annulled for any such 
“ cause, including the time during which such 
“ appeal, if any, has been pending, shall be 
“ excluded from such computation.” 


The points for determination are, first, 
‘whether the prosecution of the claim for 
mesne profits in 'thè miscellaneous proceed- 
ings before the Principal Sudder Ameen 
was the “ prosecuting of a suit” against 
the same defendant ; secondly, whether the 
mesne profits which the plaintiff then claim- | 
ed, being the same as those for which she is 
suing in the present action, can be said to be 
the same cause of action against the same 
defendant within the meaning of Section | 
14; and, thirdly, whether the Court of the | 
Principal Sudder Ameen was a Court of 
Judicature, which, from defect of jurisdic- 
tion or other cause, was unable to decide 
upon the claim, or which had passed a 
decision which on appeal was annWlled on 
account of any such cause. 


I have already expressed my opinion 
upon the two first points in the judgment 
which I pronounced upon referring the case 
toa Full Bench, and I entertain no doubt that 
the prosecution ina Court of Judicature of 
a summary application to enforce the restitu- 
tion of mesne profits received under an erro- 
neous decree which has been reversed is 
the prosecution of a suit within the 
meaning of the Act; that ‘if the pro- 
ceedings were for the same demand for 
which a suit is subsequently brought and 
against the same person, the prosecution of 
the claim is a prosecution of a suit for the 
same cause of action against the same de- 
fendant within the meaning of the Sec- 
tion. 

The word “ suit’? does not necessarily 
mean an action, nor do the words “cause of 
action’? and “ defendant” necessarily mean 
cause upon which an action has been 
brought, or a person against whom an attion 
has been brought, in the ordinary restricted 
sense of the words. Any proceeding ina 
Court of Justice to enforce a demand is a, 
suit; the person who applies to the Court is } 
a suitor for relief; the person who 
defends himself against the enforcement of 
the relief sought is a defendant ; and the 
claim, if recoverable, is a cause of ac- 
tion. 

The Legislature has clearly shewn* what 
it understood by the word ‘‘suit,” for the 
Act which provides a period of limitation 
in the case of proceedings by process of 


: 
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execution to enforce judgments and decrees, 
as well as periods for the limitation of 
actions or suits in the ordinary acceptation 
of the words, is described merely as an 
“ Act to-provide for the limitation of suits p”? 


and it recites that “it is expedient to amend _ 
| the law ‘relating: tọ the limitation of suits.” 


We ouglit not, in my opinion, to fritter away 
the law by construing words according to a 
mere technical sense, instead of giving them 
a broad meaning, so as to embrace all eases 
intended, by the Legislature to be provided 
for. 

We should do well, in construing the 
Acts of the Legislature, to take for our guid- 
ance the following remarks, which are to be 
found in Domat’s Civil Law, Chapter 12, 
Section 17, page 88:-—Since laws are 
‘‘ general rules, they cannot regulate the 
“ time to come so as to make express pro- 
“vision against all inconveniences, which 
“are infinite in uumber, and so that their 
‘t dispositions shall express all the cases that 
“ may possibly happen. It is the duty of a 
‘“‘law-giver to foresee only the most natural 
“and ordinary events, and to form his dis- 
“positions in such a manner as that, 
“ without entering into the detail of singular 
“cases,i he may establish rules common to 
“them all; and next, it is the duty of the 
“ Judges to apply the laws not only to what, 
“ appears to be regulated by their express 
“ dispositions, but to all the cases to which 
“ a just application of them may be made, 
“and which appear to be comprehended 
‘either. within the express sense of the 
“law, or within the consequences that may 
“ be gathered from it.” 


The rule in Section 14 is as necessary in 
regard ,to miscellaneons proceedings as it is 
with regard to suits in the strict sense of the 
word, and I think we shall be giving only 
due effect to the law and be putting a proper 
and reasonable interpretation upon it, by 
holding that the proceedings before the Prin- 
cipal Sudder Ameen for the recovery of the 
mesne profits in execution of a decree of 
reversal” was a suit within the meaning of 
Section 14 of the Act. 


I now proceed to consider whether the 
Court of the Principal Sudder Ameen was a 
Court of Judicature, which, from defect of 
jurisdiction or other cause, was unable to de- 
cide upon the claim for mesne profits, or 
was a Court which had passed a decision 
which on appeal was annulled off\ the 


ground that, from defect of jurisdiction, 


ite 


it was unable to decide upon 
f i} 
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But for the decision gf the Division 
Bench of the 6th September 1864, and 
which is reported in the lst Weekly Re- 
porter, Miscellaneous cases, page 5, I 
should have thought it clear that, as a matter 
of law, when the decree under which the 
plaintiff was turned out‘of possession was 
reversed by the Sudder Court, and it was 
ordered that the property should remain with 
the plaintiff, she had aright tabe restored to 
the possession which she had lost, not only 
of the land, but also of the rents or profits 
which bad been received by the defendant 
whilst he was in possession of the land by 
force of the erroneous decree which was 
reversed, When a decree orders a sum of 
money to be paid toa plaintiff, he is entitled 
to have that decree executed, although the 
decree is silent upon the subject of execu- 
tion. It is the legal effect of rn decree that 
itis to be executed. It is the legal effect 
of a decree of reversal that the party 
against whom the decree was given is to 
have restitution of all that he has been 
‘deprived of under it. A Court of appeal 
does not necessarily enter into the question 
whether a decree which it is about to reverse 
has been executed or not. z 


The decree of reversal necessarily carries 
with it the right to restitution of all that 
has been taken under the erroneous decree 
in the same manner as an ordinary decree 
carries with it aright to have it executed, 
and- I should have considered that a decree 
of reversal necessarily authorized the Lower 
Court to cause restitution to be made of all 
that the party against whom the erroneous 
decree had been enforced har been deprived 
by reason of its having been enforced. 


The Sudder Court ordered that the lands 
were to remain with the plaintiff. It did 
not order the lands to be restored to her ; but 
the necéssary consequence was that restitu- 
tion was to be made, and restitution of the 
lands was made by the Principal Sudder 
Ameen without any objection. There seems 
to be no reason why he should not have 
restored to the plaintiff the rents and profits 
of which she was deprived during the time 
she was kept out of possession of her land 
uuder the erroneous decree. She applied 
for restitution of the lands and to have those 
mesne profits restored to her, and, whether 
right or wrong, the Principal Sudder Ameen 
entertained her application, assumed that 
he &ad jurisdiction to order restitution of 
the mesne profits, and proceeded-to ascertain 
the amouut and awarded it to her. These 





proceedings, which were commenced shortly 
after the reversal of the erroneous judgment 
in 1857, unfortunately lasted up to 1864, 
when the plaintiff obtained an order for the 
amount of the mesne profits of which she 
had been deprived. This order was reversed 
by a Division Bench of this Court in Sep- 
tember 1864. The proceedings, therefore, 
lasted between seven or eight years without 
any apparent neglect on the part of the 
plaintiff. In giving judgment, the Divi- 
sion Bench, consisting of Mr. Justice Loch 
and Mr. Justice Seton-Karr, said :— 
“The deeree (meaning the decree of re- 
“ versal) certainly gave Sooradhonee (i. e.n 
the plaintiff) no mesne profits. It merely 
“ directed that she should be retained in pos- 
“session. If she wished for mesne profits 
“ during the period she was out of possession, 
“ she should have applied to the Court pass- 
“ ing the decree to give au order to that effect, 
“ But the Lower Court had no authorit 'y to 
‘import into the decree what was not there. 
“ Ilé went beyond its jurisdiction in giving 
“ mesne profits which the Sudder Court 
“ passing the decree, had not provided for or 
“ had purposely omitted. The decree-holder 
“ may be entitled to recover mesne profits. 
“ But when application for that purpose was 
“ made to the Court below, it should have re- 
‘“‘ ferred the applicant to the Court making 
“ the decree, or do a separate suil; and we 
“c do not think that, though the opinion of 
“ the Lower Court was expressed so far back 
“ 1858, and no appeal was then preferred, as 
“ we are prevented from taking up the point 
“ in the present appeal, which is from an order 

aWarding the amount of those mesne profits 
“ ascertained by lucal investigation. As the 
“ Court below has in this matter acted alto- 
“c gether without jurisdiction, we guash the 
“order.” The decree of the Division 
Bench, whetherright or wrong, and we 
must assume it to be tight, expressly reversed 
the decision of the Principal Sudder Ameen 
upou the ground that he had no jurisdic- 
tion. 

It would seem that the Judges considered 
that the Sudder Court which reversed the 
decree was the proper Court to determine 
whether the plaintiff was entitled to mesne 
profits or not. They, however, said that 
the Principal Sudder Ameen should have 

referred the applicant to the Court which 
made the decree, or to a separate suit. 

In ‘England, if a judgment is reversed 
for error, the person against whom the 
judgment was given is entitled to a writ 
of restitution, 
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` It is not a mere matter of discretion with 
the Court whieh reverses a decree whether 
the party against whom if was given is 
or is not to be restored to what he has been 
deprived of under it, 


There can be no doubt that in point of 
justice the plaintiffwas entitled to have the 
rents which the defendant had collected from 
her land whilst he was in possession of it 
under the erroneous decree refunded. This 
case is not like the case No. 249 of 1865, 
reported in VI Weekly Reporter, Full 
Bench eases, in which it washeld that it 
„was discretionary with the Court which pass- 
ed the decree to award interest or not. In 
that case, it was very properly held that 
the Court executing the decree could not 
award interest when the decree was silent as 
to interest. 

In the case of Rajkissen Singh, petitioner, 
Full Bench Decision, VI Weekly Reporter, 
111, Miscellaneous Rulings, the Court said, 
with reference to a decree which had been 
reversed, “The plaintiffs must be restored 
without security, to all that was taken from 
them in execution of the decree of the Lower 
Court.” The plaintiffs ought to be put in 
the same position as they would have been 
if the decree which has been reversed had 
never been given. 


The plaintiff was deprived for nearly a 
year and ahalfof the rents and profits of 
her land, not on account of any fault of 
her own, but under the execution of an 
erroneous decree. She has not been guilty 
of laches, nor has she been sleeping over 
her rights: but she seems to have ben a 
victim to erroneous decisions of the Courts 
of Justice. Having got the errroneous de- 
cree reversed, she has been continuously, 
but unfortunately without effect, prosecuting 
her claim for nearly ten years; and now, 
after she has been referred for redress to a 
Civil action and has prosecuted it ‘with 
success, and obtained a decree in her favor, 
which has been upheld by the Zillah Judge 
on appeal, she is to be ‘told upon special 
appeal to this Court that she is barred 
by limitation. 

It is clear that in the miscellaneous pro- 
ceeding before the Principal Sudder Ameen 
in 1858, the plaintiff, upon the reversal by 
the Sudder Court of the decree against her, 
applied for the same mesne profits as c¢hose 
which she seeks to recover in this action. 
The Principal Sudder Ameen awarded them 
to her; but his decision was reversed upon 
the ground that he had no power to award 


them. It is impessible, in my poinion, to say 
that the decision of the Principal Sadder 
Ameen wag not reversed on the ground that, 
from defect of jurisdiction or other cause, he 
was unable to decide upon the plaintiff's 
claim to 'mesne profits. I am, therefore, 
clearly. of opiniom that the time during 
Which the plaintiff was prosecuting her 
claim for these mesue ` profits by proceedings 
before the Principal Sudder Ameen and in 
the High Court ought to be deducted: in 
calculating the period of limitation, and that 
the suit is not barred by limitation. 


To came toa different conclusion would, 
ĮI thiuk, bring discredit upon the law and 
upon the administration of justice. l 


I wrote my judgment before the judgments 
proposed to be delivered by my Hon’ble 
collengues were written, and I may say that 
Mr. Justice Trevor concurred in my opinion 
that the plaintiff’s suit is not barred. As he 
has retired, his opinion has not the effect of a 
judgment} and, as there are three Judges of 


a different opinion, it does not make any - 


difference; 


Having fully considered the arguments of 
my Hon'ble colleagues, I still retain th 
opinion I'have expressed. 


My Hon'ble colleagues Mr, Justice 
Kemp and Mr. Jutice Macpherson agree 
with me in thinking that in the proceeding 


which the respondent took in the former suit, 


to obtain the mesne profits, she was engaged 
in prosecuting a suit upon the same cause of 
action within the meaning of Section 14 Act 
XIV of 1859. They admit that, although 
it is difficult to understand how the pro- 
ceeding before the Principal Sudder Ameen 
couid bave been protracted from 1848 to 
1864, no case of want of bona fides or of 
due diligence in the prosecution of the 
former proceedings on the part of the re- 
spondent has been established. 


Their judgment is founded upon this, that 
the decision of the Principal Sudder Ameen 
awarding mesne profits to the ‘plaintiff was 
reversed, not because he had no jurisdiction 
to hear the proceedings or suit then before 
him, but because he had no authority to 
import into the decree of the Sudder Court. 
that which was not there, That is in effect 
deciding that His decision was reversed be- 
eause he had no jurisdiction to go beyond 
the decree of the Sudder Court, and to axer- 
cise his own independent judgment as*to 
whether the plaintiff was or was not entitled 
to recover mesne profits. he decision of 
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the Principal Sudder Ameen was reversed, 
not upon the ground that the plaintiff was 
not entitled to mesne profits, but upon the 
ground that the Principal Sudder Ameen 
was not the proper Court to decide as to her 
right to mesne profits, and that he ought to 
have referred her to the Sudder Court or to 
a new action. r 


The proceeding before the Principal 
Sudder Ameen is admitted by Mr. Justice 
Macpherson to have been a sùit within the 
meaning of Section 14 Act XIV of 1889, 
and the cause of the plaintiff’s application 
to the Principal Sudder Ameen is admitted 
to be the same as that for which the present , 
action was instituted. If the plaintiff is! 
not entitled to recover these mesne profits 
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to decide the plaintiff’s claim. I know of 
no difference between not having power by 


law to determine or todecide upon a question, 
and being unable for want of jurisdiction 
to determine or to decide upon it. Mr. 
Justice Macpherson, with whom Mr. Justice 
Kemp concurs, says :—“ The material point 
“was that though thes Lower Court had 
“jurisdiction to deal with the application, 
“the respondent who applied could not 
‘show her right to the mesne profits in 
“the absence of a declaration of that right 
“by the Sudder Court.’? I am at a loss 
to see how, if she could not do so in the 
miscellaneotis proceeding, she could do so 
in a new action, ` 


But, be that as it may, that was not the 


in this action, she will fail on the merits, | vuling of the Division Bench: they said 
For the purpose of considering the question , she might have a right to the mesne profits, 
of limitation, it must be assumed that she is | and that the Principal Sudder Ameen ought 


entitled to recover them. 
Sudder Ameer held that she was entitled 
to them, and awarded them to her. Flis 
decision was ‘reversed by a Division Bench 
of the High Court, whether right or wrong, 
upon the ground that he had no power to 
deal with the plaintiff's claim. 


The plaintiff’s claim to restituti6én before 
the Principal Sudder Ameen was not upon 
the ground that the mesne profits had been 
awarded to her by the Sudder Court, but 
upon the ground that, upon the reversal of 
tle erroncous decree, she was entitled to the 
mesne profits which the defendant had re- 
ecived whilst be was in possession of her 
lands under that decree. 


The Principal Sudder Ameen thought 
that he lad power to decide upon the plaint- 
ifPs claim, and he did so by awarding the 
amount to her. The Division Bench thought 
that he had no power to decide her claim, 
aad reversed his decision upon that ground. 
His decision upon the claim was, therefore, 
annulled upon the ground that, from defect 


‘of jurisdiction or some other cause, he was 


legally unable to decide upon it. 


If the decision of the Principal Sudder 
Ameen was reversed because he had not the 
power to award the mesne profits to the 
plaintiff,—-a power which, it was admitted, 
the Sudder Court, or a Court in which a 
new suit might be instituted, would have 
had,—it must have been, because he had not 
the power to determine whether the plaint- 
iff ought to have them or not, or in other 
wofds, because he had not the power, for 
want of jurisdiction or for some other cause, 


The Principal; to have referred her to the Court which 


passed the decree of reversal, or to a separate 
suit. What was that but saying that the 
Principal Sudder Ameen had not the same 
power to determine as to the plaintiff's 
right as the Sudder Court or the Court in 
which she might bring a separate suit would 
have ? 


We are not sitting on appeal from the 
Division Bench. We are not to say whether 
their decision was right or wrong, We 
are not to decide whether the Principal 
Sudder Ameen had jurisdiction or not. We 
are merely to ascertain upon what ground 
the Division Bench annulled his decision, If 
they had annulled it upon the ground that 
the plaintiff was not entitled to the mesne 
profits of which she had been deprived by 
the defendant under the erroneous decree, 
that would have been a different thing. But 
they did not do so: they annulled the de- 
cision expressly upon the ground that the 
Principal Sudder Ameen acted without 
jurisdiction. 


My Hon’ble colleague Mr. Justice Loch, 
in his judgment, says :—In saying, as we 
“ did at the close of the judgment that the 
“ Lower Court acted altogether without juris- 
“ diction, we meant only that it had exceeded 
“its authority, not that it had no jurisdic- 
“tion to try whether the plaintiff was or 
“ was not entitled to recover mesne profits.” 
But how could the plaintiff kuow what they 
meant unless they meant what they said ? 
They held that the Principal Sudder Ameen 
exceeded his authority in deciding that the 
plaintiff was entitled to recover mesne profits, 
and they reversed his decision upon that 
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ground. It appears to me that they annul- 
led his decision upon the ground that he was 
unable, from want of jurisdiction or other 
cause, to decide upon the plaintifs claim. 
They would not have reversed the decision 
of the Principal Sudder Ameen if he had 
rejected the plaintiffs claim and stated that, 
as the decree of reygrsal was silent upon the 
subject of the plaintifi’s right to mesne pro- 
fits, he was unable to decide upon her claim. 
If he had so decided, he would have held 
that for want of jurisdiction or other cause 
he was unable to decide upon it. His de- 
cision was reversed because he did decide 
upon it. 


It seems to me to have been the object. of 
the Legislature to prevent suitors from being 
barred by limitation by reckoning against 
them time fruitlessly but in good faith occu- 
pied in litigation in a Court which, for want 
of jurisdiction or other cause, has no power 
to decide upon their claims ; or whose deci- 
sion is annulled upon appeal for such cause. 
The time is to be deducted not only when 
from defect of jurisdiction or other cause, 
the Court in which the claim is preferred is 
unable to decide upon it, but also when the 
Court, believing that it is able to decide 
upon it, passes a decision, and that decision is 
annulled upon appeal upon the ground that 
it was not able to decide upon it, and was 
therefore wrong in so doing. It matters not 
for this purpose whether the Appellate Court 
is right or wrong ; if wrong, it would be just 
as unjust to reckon the time against the 
suitor as it would be if the Appellate Court 
was right. Parties are not to be barred by 
limitation by reckoning against them time 
fruitlessly occupied whilst they are being 
handed about from Court to Court by reason 
of doubts or erroueous decisions upon ques- 
tions of jurisdiction or of the powers of the 
Courts to entertain claims that are brought 
before them for decision. 


Mr. Justice Macpherson says (and’ “Mr. 
Justice Kemp concurs with him,) that he 
fails to see that this case is one of any spe- 
cial hardship. so far as the respondent is 
concerned ; that her remedy by way of re- 
view of the Sudder Court’s decision was 
suggested to her, but she did not avail her- 
self of it. 


I cannot concur in this remark. At the 
time when the Division Bench suggested a 
review, they also suggested the institution 
of a fresh suit as an alternative remedy. 
According to the view of the majority of 


the Judges, she was barred by limitation at | 


the time when ‚the suggestion was made. 
The plaintiff availed herself of oxe of the 


two suggestions and commenced a fresh suit . 


almost immediately. : 


If she had adopted the other suggestion, 
and had applied to the High Court to review 
the judgment of the late Sudder Court, she 
would probably have been told that it was 
matter of discretion whether the application 
for review slifould be admitted after the 
recular time, and that she came too late. 


The judgment of the Principal Sudder 
Ameen was in fact reversed upon the ground 
that he had acted without jurisdiction ; and 
the plaintiff has acted upon the faith of what 
the Judges said, and she brought a new suit 
necording to the suggestion of the Court. 
How could she or her advisers have possi- 
bly imagined that when she should seek to 
have the time deducted which she had spent 
fruitlessly in a Court whosé decision had 
been expressly reversed because it had acted 
altogether without jurisdiction, she would 
be told that that was not the ground of re- 
versal? In my opinion, a reversal of the 
decision of the Principal Sudder Ameen 
expressed to be upon the ground of want 
of jurisdiction was a reversal within the 
meaning of Section 14 of the Limitation 
Act, whether the Principal Sudder Ameen 
had jurisdiction or not. Even if if can be 
said that the decision was not reversed 
upon the ground of want of jurisdiction, it 
was clearly annulled upon the ground that 
the Principal Sudder Ameen for some other 
cause was unable to decide upon the plaint- 
ifs claim. 


This case, like every other, must be de- 
termined according to law, and not with 
reference to hardship. Whether the case 
is one of special hardship or not, it is not 
for me to sny ; but J must say that this lady 
has good grounds to complain either of the 
uncertainty of the law, or of the manner in 
which it has been administered in her 
case. 


She has been deprived of a large sum of 
money in consequence of an erroneous decree 
which has been reversed. She has been en- 
deavouring continuously for the last ten 
years to recover that of which she has been 
so deprived. She has had three decrees in 
her favor. 
One decree has been reversed with costs, 
and now the other two are to be revensed, 
and she is to be turned round upon’ the 


No laches are imputed to her. 
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ground that she is barred by limita- 
tion. i 


Since this judgment was delivered, I 
have been referred to the case of Doorga 
Pershad _ Roy Chowdhry versus Tara 
Pershad Roy Chowdhry, 8 Moores Indian 
Appeals, page 310 ; (same case, Sutherland’s 
Privy Council cases, 427).* The case is 
somewhat analogous. The Privy Council 
hold that under the old Lavy of Limitation, 
the time during which the plaintiff was 
friutlessly endeavouring to obtain mesne 
profits in execution of an erroneous order, 
which was subsequently set aside, was not 
to be reckoned against him in calculating 
limitation. _ 

Loch, J.—It appears to me that the only 
safe course for a Court executing a decroe 
to fake, is to execute it strictly, without 
importing into it anything that is not dis- 
tinctly comprised in it. There can be no 
doubt that the plaintiff in this case, when 
she recovered possession of the property 
from which she had been evicted under the 
erroneous decree of the Lower Court, was 
entitled to the mesne profits for the period 
during which she was out of possession ; but 
the decree of the Sudder Court was silent 
on the subject, and consequently I hold 
that the Lower Court, in executing that 
decree, should have confined itself to 
what that decree gave the plaintiff, viz., pos- 
session. If the plaintiff required mesne pro- 
fits for the period of dispossession, she had 
only to ask the Court which passed the deci- 
sion to supply the omission, or she might 
have brought a suit to recover the amount. 
Either course was open to her, and when 
the order of the Principal Sudder Ameen 
awarding mesne profits was reversed by a 
Division Bench of this Court in September 
1864, she had then plenty of time to make 
application to the Court, 

In the Shooshung case, reported at II 
Weekly Reporter, page 80, Civil Rulings, the 
Division Bench reversed the order of the 
Lower Court, which had been executed 
before the appeal was heard, and direct- 
ed that the appellant should be restored to 
possession, and recover from the respondent 
all sums realized by him during his posses- 
sion under the erroneous decree, with interest. 
Such an order should have been made in the 
plaintifi’s case, and till it were made, the 
Principal Sudder Ameen should have con- 
fined himself to giving back possession as 
decgeed to the plaintiff, 


* Also see 3, W. Re, Privy Council cases, p, 11. 
t 
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With regard to the word “suits,” as used 
in Section 14 of Act XIV of 1859, if that 
and other Sections, such as FL and 12, had 
been placed after Section 23, there would, I 
think, have been little doubt as to the mean- 
ing of the word, and that the provisions of 
the Section applied. equally to all the pre- 
vious Sections. Placéd as it is in the 
middle of the Act, it appears to me to refer 
ouly to what has gone before, and to relate 
only to suits previous to judgment. Section 
18 appears to me to draw a line between the 
tivo parts of the Act. Suits are not men- 
tioned again in the remainder of the Act, 
and the words of that Section certainly, 
apply to what has gone before, and not to 
what follows, 

It may be said that proceedings iù execu- 
tion are only a continuance of the suit ; 
that they ave merely the necessary steps 
taken to secure the benefit of the suit which 
has been decreed, and, as such, are but the 
subsequent paris to make it complete. 
While I admit this, I must at the same 
assert that in the Courts of this country, not 
established by Royal Charter, the suit 
has always been considered to come to an 
end with the judgment, and applications 
for execution were looked upon as separate 
proceedings; and, looking at the Act, it 
appears to me to be drawn up with a recog- 
nition of this distinction between the suit 
itself and the proceedings which -follow- 
ed, and related to the execution of the 
decree passed in the suit. The judgment 
of the late Sudder Court, dated 17th 
December 1860, reported at page 401, 
2nd Volume, Sudder Dewanny Adawlut 
Reports, shews the distinction which used 
to be drawn between suits and proceedings 
taken in execution. I do not think that 
any argument ia favor of the view taken 
of the word “suits” in the order of refer- 
ence can be gathered from the title of this 
law, when it is remembered that up to the 
passing of Act XIV of 1859, we had no 
Statute Law prescribing the time withia 
which execution of decrees should be taken 
out, and that “limitation,” when it is used 
| in the Regulations, applies to suits in which 
‘no judgment had been passed, and not to 
! proceedings taken after judgment has been 
delivered. Wherever the word “ suits” is 
made use of in Act XIV of 1859, it means 
cases in which no judgment has been pro- 
nouneed, and it appears to me that the word 
was not intended by the Legislature to be 


| applied to proceedings to enforce execution 


of a decree. 


1% 


*& mesne profits which the Sudder Court 
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‘Holding the opinion I have expressed! Section 14 of Act XIV of 1859) “engaged 
above, it is hardly necessary for me to say | in prosecuting a suit upon the same cause of 
more, but as Iswas one of the Judges who' action.” But I regret that I differ in the 
passed the order of September 1864, I think | conclusions at which I have arrived upon 
it proper to explain the meaning of the the other questions which arise in this re- 
words ‘ want of jurisdiction” used in that: ference. 


judgment, and which may be gathered from| Section 14 requires that the prosecution 
the earlier part of that judgment. A Court | of the suit shail have been carried on bond 
-may have no jurisdiction at all, or having fide aod with) due diltwencas 1 cannet 
jurisdiction, if may exceed its authority and say that want of bona fides or due atic 
thus be said to act without or beyond its | sence in the former proceedings has been 
jurisdiction. The words used were,—‘ But proved. Nevertheless, it is difficult to un- 
ii the a had i, authority ear 1M- | derstand how the proceedings before the 
ži port into the decree war TE ae there, Principal Sudder Ameen, which had for 

It went beyond its jurisdiction in giving | their object merely the ascertainment of the 


: ‘ofits of less than t ears, could 
dart T O e OT o To notated koni 1858 to T864, if 
“ or had purposely omitted.” In saying as | } j ; 


we do at the close of the judgment, that the o To Se ai a BeeR 
‘espondent. 

Lower Court acted “ altogether without | Moreen OF nant ji P 
jurisdiction,” we meant only, that it had Then, was the decision of the Principal 
exceeded its authority, not that it had no Sudder Ameen awarding wasilat annulled 
jurisdiction to determine whether plaintiff | by the High Court (on September 6th 1864), 
Wid or- WHE nòt entitled to vecovor mesiie | em dofect of jurisdiction, or ‘ for any 
profits, The Full Bench, in its judgment such cause ?” In disposing of this point, 
of the 3lst August 1866, reported at VI I shall express no opinion as to whether 
Weekly Reporter, page 77, in giving an | the Division Court was right or not in re- 
explanation of the words “exercised 9 | Versing the order of the Principal Sudder 
jurisdiction ‘not vested in it by law,” Ameen, for that question does not directly 
used in Section 85 Act XXIII of 1861, | 8T!88 on the present reference, 

held that these words comprised not only; Tt seems to me that the order of the Prin- 
cases In which the subordinate Appellate | cipal Sudder Ameen was not annulled for a 
Court had no jurisdiction at all, but also | defect of “ jurisdiction,” properly so called, 
cases in which such Court having jurisdic- | op « for any such cause.” No doubt, in 
tion exceeds its jurisdiction. In this latter | the judgment of the 6th September 1864, 
sense, I consider that the Principal Sudder | the word “jurisdiction” is used. But it 
Ameen acted without jurisdiction in this | was not used there in its proper sense, nor 


case. in the sense in which it is used in Sec- 
tion 14 of Act XIV of 1859. The Court 


Even if I concurred in the opinion . 
P said* :—“ But the 


expressed by my learned colleagues, that 
the R a in execution of a z Lower Court had 
decree were a suit within the meaning and; | . no authority to im- 
intention of the Act XIV of 1859, I should “ port into the decree what was not there. 
not be prepared to allow the plaintiff the It went beyond its jurisdiction in giving 
benefit of the time during which she wasyen- |  Mesie profits, which the Sudder Gourt 
gaged in carrying out the execution proceed- j PAassine the aecros had not provided for; 
ings in the Principal Sudder Ameen’s Court, | °° had purposely omitted. The decree- 
unless the words “defect of jurisdiction or | “holder may be entitled to recover mesne 
other eause,” mentioned in Section 14° of | © profits. But pn application for that 
that Act, can be held to apply to cases in | © purposc was mace to the Court below, it 


which a Court has acted in excess of itg | “Should have referred the applicant to the 
jurisdiction. ‘ Court making the decree, or to a separate 


“suit, and we do not think that though the 

Macpherson, J. (Kemp, J, concur- |‘ opinion of the Lower Court was expressed 
ing ),—I concur with the Chief Justice in | ‘so far back as 1858, and no appeal was 
the opinion, and in the reasons given for the | “ then preferred, we are prevented from 
opinion, that in the proceedings which the | “ taking up the point in the present appeal, 
respondent took in the former suit to obtain | “ which is from an order awarding “the 
wasilat, she was (within the meaning of | ‘amount of those mesne profils, ascertained 


* I Weekly Reporter, 
Aiscel., 6. 
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“by local investigation. As the Court 
“ below has, in this matter,,acted altogether 
“f without jurisdiction, we quash the order, 
“f and decree the appeal with costs.” 

The sense in which the term “jurisdic- 
tion” was intended tobe used is, I think, 
clear, and is to be found ig the passage in 
which it is snid that “ the Lower Court had 
‘no authority to import into the decree 
“what was not there.” It cannot be said that 
the Lower Court had not jurisdiction, in the 
ordinary sense of the term, to deal with this 
matter. The original suit was one in which 
the Court admittedly had jurisdiction, and 
any application made in the course of the 
suit, whether with a view to execution or 
otherwise, was made to a Court having 
jurisdiction. It is one thing to say thata 
Court has not the power to make, or cannot 
properly make, a particular order in a suit, 
and quita another thing to say that the 
Court has not jurisdiction to entertain the 
suit, or the particular application which it 
ought not to grant. In disposing of the 
question properly before it and cognizable by 
it,—-as to how effect was to be given to the 
decree of the Sudder Court,—-the Lower Court 
gave to the respondent more than it should 
(in the opinion of the High Court) have 
given ; and so far as it gave too much, its 
order was reversed. The Lower Court might, 
beyond all doubt, (even according to the rul- 
ing of the Division Court,) have made the 
order which it passed, if the Sudder Court 
had declared the respondent’s right to the 
wasilat which she sought. .It was not 
because it had no jurisdiction, but because 
the Sudder Court had not declared the right, 
that the Lower Court was deemed to be 
wrong in giving the mesne profits. There 
was, in fact, no want of jurisdiction, nor 
anything of the kind; and I think that the 
learned Judges, in their judgment of the 


to see that the present crse is one of any 
special hardship, so far as the respondent is 
concerned. Her remedy by way of review 
of the Sudder Court’s decision was suggested 
to her, but she did not avail herself of it, 
which, with reference to the provisions of 
Act XIV of 1859, if for no other resson, 
she certainly ought to haye done. 


The 3lst March 1868. 
Present : 


The Honb’le Sir Barnes Peacock, Kt., Chief 
Justice, and the Honb’le G. Loch, E. B.“ 
Kemp, and A. G. Macpherson, Judges.* 


Law — Maintenance — Son's 
widow—Father-in-law. 


Case No. 308 of 1866. 


Hindoo 


! Regular Appeal from a decision passed by 


the Principal Sudder Ameen of the 24 


Pergunnahs, dated the 25th June 
1866, 
Kasheenath Doss and others (Defendants) 
Appellants, 
VETSUS 


|! Khettur Monee Dossee (Plaintiff) Respond- 


ent, 
Baboo Nil donee Sein for Appellants. 


Baboos Sreenath Doss and Romesh Chunder 
Afitter for Respondent. 


Hep by Peacock, C. J, and Macpherson, J., (revers- 


6th of September 1864, said no more than | ing the decree of the Lower Court) that according to the 


that the Lower Court ought not to have 


neted as it did without a distinct declaration , 


by the Sudder Court of the respondent’s 
right to the wasilat. The material point 
was, that though the Lower Court had juris- 
diction to deal with the application, the re- 
spondent who applied, could not show her 
right to the mesne profits in the absence of 


a declaration of that right by the Sudder | 


Court. 

I think that the appellant’s contention is 
right, and the respondent’s suit is barred by 
limitation, 


“The law of limitation often operates with : 


law as current in Lowor Bengal, the widow of a son who 
has‘died leaving nothing, cannot compel her deceased 


| husband's father to make her a pecuniary allowance by 
| way of maintenance if sho refuses to live with him as a 
| member of his family. 


Heto by Loch and Kemp, J. J~—Contra, 


This case was referred to the Full Bench 
by Norman and Seton-Karr, J. J., under 
the following remarks :—~ 


Norman, J.—We are disposed to think 
thate the widow of a Hindoo refusing to 


*Heard before five Judges, (Mr. Justice Trevor being 


much hardship upon individuals. But I fail | the fifth Judge) on the 220d and 28rd March 1567. 
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live in the house of her father-in-law, càn- 
not maintain any suit against him for a 
pecuniary allowance by way of maintenance 
The case of Ruggomonee Dossee versus 
Shib Chunder ‘Mullick, 2 Hyde’s Reports, 
page 108, in which this point was decided is’ 
however, atvariance with two decisions of 
this Court, (Sudder Dewanny Adawlut Re- 
port, 1852, page 796) and a case lately decid- 
‘ed by Mr. Justice Kemp, and perhaps one or 
two other cases. We think the point should 
be argued before a Full Bench. 


_ Seton-Karr, J.—I concur in sending this 
case to a Full Bench, as there appear to be 
conflicting judgments, Jreserve my opinion. 


The judgments of the Full Bench were 
delivered as follow :— 


` Loch, J.—Tue plaintiff in this case, a 
Hindoo widow, sued to obtain maintenance 
from the defendant, her father-in-law. Her 
statement is, that she was married to the 
youngest son of the defendant in 1260 ; that 
she received on that occasion sundry valuable 
ornaments from her father-in-law ; that her 
husband Wied in 18th Assin 1266, and from 
that time she has been living with her own 
parents, having been obliged to leave the 
louse of the defendant, her father-in-law, on 
necount of the ill-usage she received. She 
now sues to recover the value ‘of her bridal 
ornaments and arrears of maintenance at the 
rate of rupeés 25 a month. 


“The defendant admits that the marriage 
took place, but deniés that plaintiff ever 
lived in his house. He says that his son 
was.about five years old when the marriage 
took place, and since then plaintiff had visited 
his house only on two’ occasions: the day 
of his son’s death, and again the day of 
the Sradh.. He adds “ that neither the 
Hindoo Shasters, nor the prevalent practice 
of the country, would warrant the Court in 
- entertaining the claim ‘of the plaintiff, espè- 
cially as the plaintiff has, without the con- 
sent of the defendant, and in disregard of his 
orders, neglected to render him the service 
due to his old age, and chosen to take up ‘her 
abode under another roof, he (defendant) is 
by no means bound to make her any cash 
payment for her maintenance.” 


The case ‘has been referred for the deci- 
sion of a Full Bench under the following 
order, (Normanand Seton- Karr, J. J.), dut- 
ed lith March 1867 :—* We are disposed to 
“ think that the widow of a Hindoo refusing 
“to live in the house of her father-in-law, 


cannot mainiain any suit against him `for 
“ a pecuniary allpwance by way of mainte- 
‘nance. | The case of Ruggumonee Dossee 
“ versus Shib Chunder Mullick, 2 Hyde's. 
‘ Reports, page 103, in which this point was 
“ decided|is, however, at variauce with two 
“ decisions of this Court: Sudder Dewanny 
“ A dawlut Reports, 1852, page 796, and a case 
“ lately decided by Mr. Justice Kemp, and 
i£ la í : 

perhaps one or two other cases. We think 
“the” point should be argued before a ‘Full 
“ Bench.) Mr. Justice Seton-Karr concur- 
red in sending the case up toa Full Bench, 
reserving} his opinion, ` 


It has been contended before us that, under 
the Hinddo Law, a person is not bound to sup- 
port hisison’s widow ; that though there be 
amoral obligation upon him to do go, it is 
not aright which gan be enforced by law ; 
that even if the Court hold that the widow 
has a-right to maintenance, -the plaintiff is 
not entitled to recoyer it, because she does 
not reside with her husband’s family, but 
lives. with her own father. 


Looking at the current of decisions passed 
since’ 1820, I think it now too late for the 
defendant to contend that the widow of a 
son living with her- deceased husband’s 
family is not entitled to maintenance, her 
right to;which she may enforce by suit in 
Court. Mhe decision reported in 2 Hyde’s 
Reports, page 108, has been quoted in sup- 
portof the allegation that maintenance to the 
son’s widow is only a moral obligation on 
the father-in-law, not enforcible by law ; 
and we find the learned Judge in that case 
lays down that, “ according to Hindoo Law 
probably the plaintiff should be maintained 
‘in the house of her father-in-law who 
** ought | to find her in food and raiment, 
“ But when the father and the son are not 
** joint in estate, the mainteuauce of the son’s 
“« widow, appears to bea mere moral duty . 
‘€ on her; father-in-law, to the performance 
‘fof which he is not compellable by law. 
‘The absolute power of a father as master 
‘and head of the family over property ac- 
“ quired by himself, his right to distribute 
“it at his pleasure, and to keep and reserve 
& what he thinks fit for himself, .is asserted 
“in the most distinct manner in numerous 
“ texts; Colebrooke’s Digest, Book V, Chapter 
“J, Section 2, pp, 23 to 26, aud Chapter 
“2, p. §8. 


- Tn p. 90, the Commentator, Juggun- 
“ natha, | treats the maintenance of a family 
* out t a man’s own wealth as pře- 
“ ceptiva merely, and says, at p. 88, that 
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a father slighting such precepts, commits 
“ a moral offence, but incurs no civil penalty. 

"e A sons widow cannot have larger legal 
“rights against her father-in-law, than her 
“husband would have had if alive, and such 
“husband could not have compelled his 
“father to give him any. share of his pro- 
“ perty.” *. 


The ‘words quoted by the learned Judge 
from p. 88 of Colebrooke’s Digest, “that a 
“ father slighting such precepts commits a 
* moral offence, but incurs no civil penalty,” 
relate, as will be seen by reference to the 
passage itself, to an improper partition of his 
property by a father, and not to the main- 
tenance of his family. The passage runs 
thus :—“ A father has dominion over pro- 
“ perty acquired by himself ; should he give 
* no share to any one son, though guilty of 
“no offence, and gives a share to one guilty 
“ of offences, who shall punish him? It 
“ cannot be affirmed that under the authority 
“ of the texts cited from Catayana and Bund- 
“ bayana, the King may punish such a father. 
“The law propounds the moral offence com- 
“ mitted by a father slighting such precepts, 
“ but ordains no fine, like the giver of gold 
“ to an improper object, thereby com mitting 
“on offence, but incurring no civil penalty.” 


The passage in Colebrooke’s Digest, Volume 
runs thus:—“‘ For example equal parti- 
“ tion may be considered as preceptive, like 
“the maintenance of the family out of a 
“ man’s own wealth. Thus the support of 
“a married daughter residing in her father’s 
“ house (for so the term is explained by 
“ Vijujamswara) is approved by Vajuyawa- 
“bua (TT) although she has no title to the 
« estate, and there is no difference so far as 
‘t proof of property is concerned between the 
“ enjoyment of a maintenance and the receipt 
“ of a share.” The duty of maintaining one’s 
fumily is however clearly laid down in the 
Dyabhaga, page 29, Section XXIII, in these 
words :—“ The maintenance of the family 
“ig an indispensable obligation as Menu 
“ positively declares.” 


Sir Thomas Strange, in his work on Hindoo 
Law, Volume I, page 99, says :—‘“ Mainte- 
“ nance by a man of his dependantsis with the 
“ Hindoos a primary duty. ‘They hold that 
“he must be just before he is generous, his 
“ charity beginning at home, and that even 
“ sacrifice is , mockery, if to the injury of 
“ those whom he is bound to maintain. Nor 
“ of his duty in this respect are his children 
“ the objects, co-extensivye asit is with his 
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" family, whatever be its composition, as con- 
“ sisting of other relations and connections, 
‘t including (it may be) iflegitimate off- 
“spring. It extends according to Menu 
and Jagneyavalka, to the out-cast, if not 
“ to the adulterous wife ; not to mention such 
‘¢ ag are excluded from the inheritance, whe- 
‘ther through their falt or their misfor- 
“tune ; all being entitled to be maintained 
“with food and raiment.” 


At page 160 Colebrooke’s Digest, Volume 
IV, Cal. Ed., p. 399,—page 322, Volume 
II, Stokes’s Edition, we have a quotation from 
Vrihospati, laying down the duties of a 
widow, the last clause of which sets fortlr 
“ With food consecrated to the gods and 
the manes let her honour paternal uncles, 
spiritual parents, daughter’s, sons, the off- 
spring of her husband’s sister and his ma- 
ternal uncles, learned men, unprotected per- 
sons, guests and females of the family.” 


The comment on the word females of the 
family is “the widows of her husbana’s 
son’s and the rest.” Daughters of her hus- 
band’s gister’s, if destitute of protectors, are 
included under the term “ unprotected per- 
sons.’ The support of them is only neces- 
sary if they be so circumstanced. 


Further on the commentator observes— 
“ consequently she whose husband is deceas- 
‘ed should support, in proportion to her 
« ability, the same persons and do the same 
‘t nots in the same manner in which her hus- 
“ band when living supported those persons 
“t and did those acts.” 


It is clear, therefore, from the above com- 
ment, that the widow, if she have means, is 
bound to support the widows of her hus- 
band’s son’s, because he was bound to do go, 
they being members of his family. 


The duty of providing maintenance for a 
son’s widow rests, it appears to me, on the 
position which a Hindoo female takes upon 
marriage, Though not so entirely separated 
from her own family as to be debarred from 
inheriting paternal property, when there is no 
maiden sister, she is in all other respects 
considered a member of the family into 
which she has married, and no longer a 
member of her own family. And on the 
death of her husband she is bound by law 
to remain in her husband’s family under the 
protection of his kindred, and must under 
such circumstances, if there be ancestral pro- 
perty, be supported by them. We find in 
Section 2, p.3, of the Dycrama Sungraha 
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the following passage from Catayana.— Let 


. “ the childless widow preserving unsullied 


` death. 


“í the bed of Aer lord and abiding with her 

“ venerable protector enjoy with moderation 

“ the property until her death.” And in the 

4th para, isa comment on the words “ vener- 

able protector,” that is, “having settledwith | 
her father-in-law Mh her husband’s family, 

let her, so long as she lives, enjoy her 

husband’s estate.” 


This passage clearly shows that the widow | 
is tolive with her husband’s family after his 
At page 599 of Stokes’s edition of 
Colebrooke’s Digest, Volume II, page 481, is 
the following passage from Catayana.— If 
“ suitable food, apparel, and habitation cease to 
* be provided for a wife, she may by force take 
“her own property and a just allotment for 


`“ such a provision, or she may if he die take 


“it from his heir.” And the comment on this 
“at page 600 is.‘ But others consider this | 
“ text as relating to widows : consequently, if 
“ brother-in-law and the rest do not give suit- 
“ able food and apparel to the widow of their | 
“ brother, she may claim her just allotment | 
“from her husband’s brother.” At page 111, ! 
Colebrooke’s Digest, Stokes’s edition, Volume | 
IT, page 13, is the following text from Vareda. | 
After the death of her husband the nearest | 
“ kinsman on his side has authority over a! 
“woman who has no son; in regard to the 
“expenditure of wealth, the government of 
“ herself, and her maintenance, he has full 
“dominion, If the husband’s family be 
“extinct, or the kinsman be unmanly, or 
destitute of means to support her, or if there 
“ by no sepindas, a kinsman on the father’s 
“ side shall have authority over the woman.” 
And the comment on this passage is : “ Kins- 
“< man on the husband’s side, of his father’s 
« or mother’s race in the order of proximity. 
“ Maintenance means of subsistence. Thus 
“ withoat his consent she may not give away 
“anything to any person, nor indulge her- 
“selfin mutters of shape, taste, smell, or 
‘‘ the like, and if the means of subsistence be 
‘ wanting, he must provide her maintenance. 
“ But if the kinsman be unmanly (deficient 
“ in manly capacity to discriminate ° right 
‘from wrong) or destitute of means to 
“ support her ; if there be uo such person 
“ able to provide the means of subsistence ; 
“orifthere be no sapindas, then anyhow 
“ determining from her own judgment on 
‘the means of preserving life and duty, let 
‘her announce her affinity in this mode. 
“ ¢T am the wife of such a man’s uncle,’ and 
“if that be ineffectual let her revert to her 
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“ father’s kindred or, in failure of these, re- 


“ course may be. had even to her mother’s, 


“kindred.” At p. 152, Celebrooke’s 


Digest, Stokes’s edition, Volume II, we have | 


the following text, 122, and comment: “ She 
“ who is;deprived ofher husband should not 
“ reside ‘apart from her father, mother, son, 
“or brother, from* her husband’s father, or 
“ mother or from her maternal uncles, else 
“she becomes infamous.” The comment 
“upon this is:— She also whose hus- 
“ band resides abroad should if possible 
“ take the protection of these persons, if 
“she bọ also deprived of her sons and 
‘the rest, She must not recur to her 
“father’s family while there are kins- 
“ men of her lord; for this text is referrible 
‘“ to women whose husbands have deceased, 
‘Yet it may be also admitted under this 
“head (women whose husbands are ab- 
“ sent) ; for she whosehusband resides abroad 
“has no companion, and it is necessary 
“ that her conduct should be guarded. But 
“the person who shall . have authority 
“ over a widow is appointed by law. The 
“ person who shall have authority over 
“the wife of a man residing abroad, should 
“in the, first instance be selected by her 
“lord ; in failure of that he is appointed by 
“the law. This distinction should be 
“ maintained’? 


The passages above quoted from the text 
writers on Hindoo Law and their Comment- 
ators, appear sufficient to establish this 
fact that the maintenance of a Hindoo 
widow is not merely a moral obligation, 
but a charge on inheritance. Under the 
Hindoo Law, inheritance carries with it 
the obligation of maintaining the depend- 
ant members of the family who canfot 
take a share, and, in this category, it appears 
to me the son’s widow, as well as the 
widow .of the proprietor, falls, 

Baboo Shamachurn, at page 370, Vyava- 
shta Durpana, 2nd edition, enumerates the 
son’s widow among the dependant females, 
though he does not quote any text directly in 
support of it ;* but at 
page 122, Colebrooke’s 
Digest, Stokes’s edition, 
Volume II, Verse 39, 
para. 2, we have a 
passage which with the 
comment explains who are the female re- 
lations of a family entitled to. maintenance, 
“ Where female relations are made miser- 
“ able, the family of him who makes thei so 
“ very soon wholly perishes.’ ‘Che comment 

` 


* But see page 522 
and following, Cole- 
brooke’s Digest, Stokes’s 
edition, Volume II, 
quoted previously, 
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is, “female relations,” the “ women of a 
family as sister son’s or nephew’s wife and 
the rest,” “are made miserable,” are 
made wretched from the want of mainte- 
nance, or the like. : 
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That this obligation is binding on the | 


members of her husband’s family under 
whose protection and authority a widow 
should live under ordinary circumstances, 
some of the following pretedents from 
Sir W. Macnaghten’s Tindoo Law, and 
the judgment of the late Sudder Dewanny 
Adawlut, more immediately bear on the 
present case, showing the rights of a 
son’s widow tobe supported by her hus- 
band’s father and his family, and to what 
extent and in what shape maintenance is to 
be given to her. J exclude all cases coming 
from that part of the country where the 
Mitackshara Law prevails ; for, under that 
law, a son, as soon as he is born, has a share 
in the ancestral estate with his father, and 
by virtue of that right, his widow is en- 
titled to maintenance when the family is 


joint, and she could, without doubt, en-. 


force her right by law (Select Reports, 
Sudder Dewanny Adawlut, Volume III, 
page 223). uo 

A case is reported at pp. 104 and 105, 
Chapter “son’s widow,” Macnaghten’s 
Hindoo Law, Volume II, case 2, in which 
it was held that the brother’s sons having 
succeeded to their uncle’s estate were bound 
to provide proper maintenance for the widow 
of his son who had died before his father. 
In case 4 of the same Volume, page 106, 
where the son B died before his father, and 
on the death of the father the property 
devolved on his other sons C and D, it 
was held that the widow of 8, though she 
could not succeed to a share in the property, 
was entitled to receive maintenance. Case 
8 inthe Chapter on “ Maiutenance” is a case 
in point, and there itis ruled that though 
the widow of a person who had pre-deceased 
his futher, was not entilled toclaim any 
share of the ancestral property, or of the 
nequisitions made by the brothers of her 
husband, yet she must be maintained by 
the heirs and representatves of her father- 
in-law. The inference to be drawn from 
this case is clearly this, that solong as her 
father-in-law was alive, he was bound to 
maintain the widow of his son,—a duty 
which devolved on his heirs and representa- 
tives at his death. Case 11, page 119 of the 
same Volume, is as follows :—A son dying 
before his father, his widow living virtuous- 
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ly and obediently to her husband’s family 


is entitled to obtain mnintenance from her 
father-in-law or other successor to his pro- 
perty ; but if her husband have received his 
share from his father, and been separated 
from him, she cannot in that ease claim main- 
tenance as against him or his heirs Ina 
case reported in Volume’ 3, Select Reports, 
page 33, (4th July 1820), it was held that 
the widow of a son who died before his 
father, was entitled to food and raiment only, 
but in the case of Mussammut Bhieeloo, re- 
ported at page 223 of thesame Volum», the 
Court beld that the amount of maintenance 


which a widow was entitled to receive was, 


to be calculated with reference to the cit- 
cumstances of the family, and in this ease 
the Court awarded rupees 20 monthly. Jn 


‘the case of Mussammut Huraita, reported at 


page 19, Volume IV, Select Reports, (14th 
February 1825), it was held that plaintiff, a 
Hindoo widow, was not entitled toa share in 
the estate, as her husband died before his 
father ; but she was entitled to maintenance 
only, for which she was left to bring a suit. 
In the case of Osjulmones, reported nat pace 
491, Sudder Dewanny Adawlut decisions for 
1848, the Court held that the plaintiff being 
the widow of a brother who died before his 
father, was entitled to maintenance from her 
legal guardians, the members of her hus- 
band’s family ; but that if she voluntarily 
withdrew from their protection she forfeited 
all claims upon them, and the ease was dig- 
missed, as the Separation was the sole act of 
the widow. The next ease is reported at 
page 422 of the Sudder Dewanny Adawlut 
decisions of 1850, (21st August), Haur 
Soondry Goopta. In this case, the right to 
receive maintenance was not disputed. The 
question before the Court related to the 
amount of maintenance, and the Court held 
that under the circumstances of the family, 
the plaintiff was entitled to receive rupees 10 
monthly, conditional on her return to her 
husband’s family. The report does not 
state whether the husband pre-deceased his 
father, but as-it isa Bengal case there can 
be little doubt that he had, for had it been 
otherwise the widow would not have required 
maintenance, but would have succeeded to 
her husband’s share of the ancestral proper- 
ty. The plaintiff had been receiving for 
some time rupees 2 a month with food and 
clothes, and the Court held that if less were 
offered.to her than she had a right to expect, 
she did not forfeit her right to maintenance by 
leaving her husband’s house and seeking 
shelter under the roof of her parents, 
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The next case is mentioned in theorder of | Jt has been ruled in a decision of a Divi- 
reference, and is reported at page 796 of the | sion Bench of this Court, reported at 2 Week- 
Sudder Dewahny Adawlut Decisions of 1852. | Iy Reporter, page 134, Civil Rulings, that 
The Court there held that, according to the | necording to Hindoo Law a son’s widow is 
provisions of the Hindoo Law and prece- | entitled to maintenance so long as she lends a 
dents of the Court, a widow was entitled to | chaste life, whether she elects to live with 
muintenance from the heir of the family, the | her father-in-law’ ar with her own relatives. 
defendant in the cabe being the father-in-law, | And the ruling in ‘this case has been followed 
and it was held that as plaintiff had been | in a subsequent case, reported in 6 Weekly 
expelled from the defendant, her father-in- | Reporter, page 387, Civil Rulings, and 
law’s house, she had not forfeited her right |ou reference to page 333 of the Vyavash- 
to maintenance, as her seeking shelter in her | ta Durpana, lst edition, we find a judg- 
father’s house was not a voluntary act. One ment of the late Supreme Court in the case 
other case it may be as well to notice, | of Judoomoni Dassee pronounced by Peel, 
reported page 1220 of the Sudder Dewanny C. J., in which it was held that a childless 
Adawlut Decisions for 1858, Shama Soondery | Hindoo widow whio, after the death of her 
Debea, in which it was held that as ill-usage | husband, wncompelled by cruelty or ill- 
on the part of the deceased husband’s brother | usage, left the house of the family of her 
was proved, the widow had not forfeited her! deceased husband to dwell at first in the 
right to maintenance by living with her hus- | house of her own father, and subsequently 
band’s nephew. In the case of Sheeba Soon- | with her aunt living with her own relations, 
dery Dossee, reported in 2 Taylor and Bell, | the residence being in all respects a proper 
pages 190 and 191, where three respectable | one and her conduct being uuimpeached, did 
Hindoos awarded rupees 12 a month as a suffi- | not forfeit her right to maintenance out of 
cient allowance, with apartments in the family į the property which was that of her deceased 
bouse and food, it was held that food and | husband in his life-time, and which had de- 
raiment was too vague and ambiguous an | volved on his heirs. In his judgment the 
expression, and the master was directed to | Chief Justice quoted a passage from the judg- 
enquire whether the amount offered was just| ment of the Privy Council, which is in the 
and proper with reference to her situation | following words :—‘ The Privy Council has 
in life. “on the subject of the rightof the Hindoo 

From the texts and cases quoted above, the | ‘‘ widow to return to the home of her parents, 
following points appear to have been deter- | ‘‘ laid down a broad rule upon which it is not 
mined, that the maintenance of the dependent | ‘‘ desirable to iufriuge. That Court says :—~ 
members of a family, among whom Baboo| “‘Itis not pretended that she had with- 
Shama Churn in the Pyavashta Durpana| “ drawn herself for unchaste purposes. - She 
enumerates the son’s widow, is a charge on | “ was only fourteen at the death of her hus- 
inheritance; that a widow is under the guard- | “© band; his brothers were young men, and 
ianship of her husband’s relations ; that her | “ she thought it more prudent and decorous 
father-in-law or his heirs and representatives | “ to retire from their protection, and live with 
are bound to mnintain her in a manner suit-| “‘ her mother and her family after her hus- 
able to the circumstances of the family, so |“ band’sdeath ; thereforeit appears quite clear 
long as she continues to live under their pro- | “ from the answers given by the Pundits, that 
tection ; and that she does not forfeit her right | “‘ she did not forfeit the right of succession 
to maintenance if expelled from, or compell- | “ to the husband’s estate on account of remov- 
ed by ill-usage or waut of suitable mainte- | “ ing from the brothers of her late husband ; 
nance, to leave her husband’s house, and to| ‘‘ that they had no right to insist on her 
d vell with her parents ; that if,her husband’s | ‘‘ not withdrawing herself from them in 
family be unable from waut of means to sup- | ‘ order to put herself under her mother’s 
port her, she may resort for support ¢o her “ protection’, The decisions of that Court 
father’s family ; and that maintenance consists | © must of course give the law to all Courts 
not merely of food and clothes, but may take,‘ here.” In the passage quoted from the 
the form of a grant of land or of a money | judgment of the Privy Council it is ap- 
allowance, the amount to be regulated accord- | parent that the widow was an heiress, 
ing to the circumstances of the family. and, as ‘such, could not. be deprived of 

The remaining point to be considewed is, | her rights to succeed to the property of her 
whether a widow who voluntarily leavés her | husband. The Chief Justice goes on to say : 
husband’s house, and lives chastely, does or |‘ The answer of the Pundits which “the 
does not forfeit her right to maintenance, “ Privy Council adopts is that, ‘if a widow 
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“from any other cause but unchaste pur- 
“ poses, ceased to reside in the husband’s 
“ family and took up her abode in her parent’s 
“ family, her rights would not be forfeited.” 
“ This was followed in the Sudder Dewanny in 
“ the case of a Hindow widow and heiress. 
“ TE is to be observed, however, that in the 
** subsequent case of August 1850, by the 
“ same Court, the case was considered by the 
“ dissentient Judge as one/of doubtful 
“ authority, and the Court was of opinion 
“ that she did not forfeit her right by leav- 
“« ing the husband’s house and seeking shel- 
‘ ter under the roof of her own parents, on 
“an offer of an insufficient maintenance. Ina 
‘¢ the case where the forfeiture was declared, 
“ the Judges who gave the decision observed 
“that the deceased husband had never 
* owned the property, and that it was a mere 
“ caso of maintenance. We do not adopt 
“the distinction, but, nevertheless, we 
“regard the case before the Sudder as dif- 
“ ferent from the present one. 


“ Strange in his book on Hindoo Law 
“ treats the right to maintenance as a 
“charge on the property in the hands of 
“the heir, and it -certainly hag always 
“been so considered in this Court. In 
“the Privy Council the question was whe- 
‘ther the Hindoo heiress forfeited her es- 
“ tate by selecting, without impropriety, her 
* father’s roof for her residence. But it is 
“to be observed that the opinion of the 
“ Pundits was generally expressed as to for- 
“ feiture of rights, and the Court expressed 
“in general terms that the widow had a 
“right under the circumstances to select 


“ that residence, and could not be compelled | 


“to reside under the roof of her husband’s 
“family. This freedom of choice had re- 
‘t spect to causes as applicable to a widow 
“ not an heiress, as to one who inherited. 


“ There are certainly texts in the Hindoo 
‘Law, both ancient and modern, which 
“speak of the right of the relatives 
“of the husband to have the widow 
« yesident under their roof in preference to 
« that of her own family. The modern text 
‘t writers do not adopt as law all the ancient 
‘texts. ‘The question must always be, are 
« those positions in their nature capable of 
‘‘ being applied by a Court of Justice, and 
‘how far are they to be modified with 
‘‘ reference to the altered usages of society 
“and the altered position of things? It is 
‘6 áo be observed, further, that the ancient text 
« writers do not state in any case that main- 
“ tenance is forfeited if tho widow inverts the 


“ order of residence, and prefers her father’s 
“roof to that of her deceased hyisband. Mac- 
“nachten, in the passage of his work which 
“c is referred to in the Sudder, does not state 
“ that the consequence of non-observance of 
“ the rule as to residence is a forfeiture. We 

“ have examinedthe texts of the ancient law, 

“ and we think they bear out the opiuions of 
“ the Pundits in the caso before the Privy 

“Council. The texts say as to maintenauce, 

‘c forfeiture is incurred by unchaste life, but 

‘they do not say that it is incurred other- 

“ wise. There are many duties enjoined to 

“ women in the text of a moral or religious 

“ nature, the violation of which would never- 
“have involvedany forfeiture. TForfeitures are 
€ not to be extended by construction. The 
“ duty to reside with the family of the deceas- 
“ ed husband is not enjoyed for the sake of 
‘thrift, merely because it may in that 
“way be least burdeusome to maintain the 
“widow, (that may be always duly re- 
“ garded and provided for by the oxercise 
“of discretion in the amount and mode of 
“ maintenance), but the foundation of the 
“ duty to reside is that she may be safe 
“from being tempted to sin, and so may 
“ avoid disgracing herself and dishonoring 
“ the family. The texts speak in condem- 
“nation of her resort strangers for a 
“ dwelling, But the woman is presumably 
“as safe under her own father’s or family’s 
“ roofas elsewhere. Itisno resort to the house 
“ of strangers, and there is nothing danger- 
“ ous, immoral, or dishonoring in the act. 
“ It is not shown to be in any way abhorrent 
“í to the usages and customs of respectable 
“ Hindoos; on the contrary, we believe it 
“ to be a common practice not disapproved of. 
“ The reasons which existed in the olden 
“ time for placing restraints on females, applied 
‘just as much to female heiresses, as to 
<c females entitled to mere maintenance. No- 
“ thing can be found in the old texts which 
“ imposes the condition of forfeiture on 
“ widows and heiresses not acting strictly’ on 
“ the rules as to preferential residence. The 
“ stronger {vords have been controlled by 
“the Privy Council with a declaration of 
“the widow’s right, founded on reasons of 
“ decorum and propriety which are applicable 
“ to all cases alike. The majority of the 

« Court in the case in the Sudder declare the 

“ Hindoo widow to be always ina depend- 

“ant state. This view is, however, dissent- 

“ edt from by Mr. Welby Jackson with much 
“force of argument and expression. Un- 
« doubtedly such was the ancient status, and 

“ toa limited extent itis true still, But the 
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‘t status of the Hindoo female has improved, 
“ and is improving.” . 

In a suit decided by a Division Bench 
of the High Court, reported at page 497 of 
Marshall’s Reports, (Norman and Kemp, J. J.) 
it was held that, where the maintenance of 
a Hindoo widow Was not made by her 
deceased husband dependant on her living 
with her family, she is entitled to it not- 
withstanding she leave the house of his 
family and go to that of her father. And 
in the case of Shiba Soonduree Dassee, 
already referred to, it appears that she was 
the widow of Goluck Chunder who died 
“during his father’s life-time, and that she 
voluntarily left the family house; and sued 
the defendants who were the surviving sons 
and representatives of Ram Mohun, her 
father-in-law, for separate maintenance, and 
the Court held that she was entitled to se- 
parate maintenance.— Vyavashta Durpana, 
page 331, Ist edition. 


These arguments clearly lay down the 
principle that a widow is entitled to main- 
tenance even though she voluntarily leaves 
her husband’s family and lives with her own 
parents after her husband’s death. These 
are all Bengal cases, and from the fact that 
the plaintiff in each sued for maintenance 
only, instead of possession of her husband’s 
share, it is evident that the husband must 
have pre-deceased his father. The right of 
the widow to receive maintenance does not 
appear to have been contested in these cases, 
These judgments, however, appear to me 
to go beyond the strict provisions of the 
Hindoo Law. They take into consideration 
the change which time has effected in 
the customs of the people, and they remove 
certain restrictions imposed by that law, 
As the law originally stood, it appears to 
me from some of the texts quoted above, 
that no separation was ever contemplated, 
but that the widow entitled to maintenance 
was expected to remain in her husband’s 
house and among his relations. It may, 
however, be said that the position of the 
widow of a proprietor and that of his gson’s 
widow, are different, and that the decisions 
quoted are applicable only to the former : 
that while the support of the widow of 
the proprietor is obligatory on the propietor’s 
family, the support of his son’s widow is not 
obligatory on the proprietor. It is apparent 
from the cases quoted, that the sons of a 
proprietor are bound to support the widow 
of a brother who has pre-deceased his father, 
and that she can enforce a right to main- 
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tenance from them. On what does this 
right rest? It rests, I apprehend, from 
their having succeeded, along with his pro- 
perty, to the obligations of their father. If 
he were not bound to maintain his son’s 
widow, they are not bound to maintain their 
sister-in-law, and jet both texts and cases 
go to the extent of holding that they are, 


There can, I think, be liitle doubt that 
one of the reasons for requiring the childless 
widow to, live under the immediate charge 
of her deceased husband’s relatives, and in 
his house, was the facility of maintaining 
her, It might prove exceedingly incon- 
venient were a widow voluntarily to leave the 
protection of her husband’s family and 
insist upon a separate maintenance. The 
circumstances of the family might be such 
that though willing to support her, if she 
lived with them, they might not be able to 
afford her a money allowance, or to transmit 
to her articles of food and clothing. The 
principal reason, however, why the Hindoo 
| Law required the widow to live with her 
i husband’s relatives, appears to have been 
| that she might be prevented from dishonor- 
ing the family by living unchastely. There 
is, however, another reason, namely, the 
authority given by the Hindoo Law to a 
brother or near relative, to beget a son on 
the widow of the deceased, which son would 
be called the wife’s son and be entitled to 
receive the divided property of the deceased. 
The custom is, I believe, now obsolete and 
reprehended by all classes. 


In Chapter IX of Menu, Verse 167, it is 
written :—“ He who was begotten according 
“to law on the wife of a man deceased or 
“ impotent, or disordered, after due authority 
“í wiven to her, is called the Jawfulson of the 
“ wife ;” and, again, in verse 146—** He who 
“keeps the fixed and moveable estate of his 
“deceased brother, maintains the widow 
‘‘ and raises up a son to that brother, 
“must give to that son at the age of 
‘fifteen, the whole of his brother’s 
“ divided property.” I quote these passages 
out of several in Menu 
same subject, which appear to me to 
give an additional reason why the widow 
was expected to live in the house of her 
husband’s relations. The permission to 
procreate a son in this manner did not, it 
must belobserved, extend to the twice-born 
classes: for Menu says, in Chapter IX, Verses 
64 and 65—“ By men of twice-born classes 
“no widow or childless wife must be 
“ authorized to conceive by any other than 
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“her lord.” “ Sucha commission to’ a bro- 
“ther or other near kinsman is nowhere 
“ mentioned in the nuptial texts of the 
“« Veda.” 


From all that has been said above, it 
appears to me that, under the Hindoo Law, 
as originally promulgated, the rule was 
that the widow should live with, and be 
supported by, the relatives of her deceased 
husband so long as she coxftinued to lead 
a chaste life. It does. not appear to have 
been contemplated that a widow would ever 
voluntarily leave her legal protectors while 
they were able to support her, and con- 
sequently no provision for her maintenance 
has been declared. The absence of such 
a provision does not, I think, raise the in- 
ference that, if the widow left voluntarily, 
she was still entitled to maintenance so 
long as she remained chaste. Judging 
according to the strict rules of Hindoo Law, 
I think the widow would not be entitled 
to maintenance. But there can be no doubt, 
that in the present day many of these rules 
are not strictly observed, and that the 
customs of the present time are not in strict 
conformity with the rules as laid down by 
the old text writers; and it may be said 
that, owing to the effects of education or 
other causes, this, with many other rules, has 
become almost obsolete, This may be true as 
regards the Hindoo population in and near 
the Presidency towns, but is hardly true 
of the more distant parts of the country 
where old customs still prevail ; and hence 
the difficulty of laying down any general 
rule which shall be applicable to all parts of 
the country alike. The. course of all the 
more recent decisions has, no doubt, been to 
consider the widow independent as to resi- 
dence, and entitled to maintenance so long 
as she remains chaste, and we should have 
no difficulty in applying that rule to the 
present case, buf we cannot say thatit is 
applicable to all cases. 


Tf we look only to the Hindoo Law, I 
think that the rule is that the widow of a 
son should remain with the family of her 


husband and be supported by them; that if 


she leave their protection, she is not entitled 
to demand maintenance from them except 
she be able to show that her departure 


from the family was occasioned by ill-- 


treatment, neglect, or insufficiency of neces- 
sary support. No doubt, for any of these 
causes, she might leave the house and be 
entitled to maintenance from her husband’s 
family so long as she continued to lead a 


ta 
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chaste life. The decisions quoted above cer- 
tainly show that in 
Calcutta and its 
neighbourhood, it is 
not unusual for Hindoo widows to leave the 
residence of their husbands and to return to 
tbat of their own parents or relatives. But 
if we have to decide the’ question according 
to the authorities on Hindoo Law, I have 
no hesitation in saying that the widow 
is bound to remain with her husband’s 
family, and that his father, if living, and 
the family, if he be deceased, are bound, 
so long as she continues chaste, to main- 
tain her; that if the family be too, 
poor to provide maintenance, she may re- 
turn to her father’s family; but if the 
family be able to support her, she can only 
claim maintenance if she separate on the 
ground of ill-usage or insufficiency of main- 
tenance, or the like. Where there is ances- 
tral property, there can, I think, be no 
doubt that the widow is entitled to support ; 
and, looking at the obligation to support his 
family, which the law imposes on every 
Hindoo, it appears to me that where the 
means are self-acquired, the father is as 
much bound to maintain his widowed 
daughter-in-law as if he was in possession 
of ancestral property. 

The case should, I think, be returned to 
the Lower Court to determine whether any 
sufficient ground for leaving the protection 
of her father-in-law has been made out by 
the plaintiff ; and if this be proved, that the 
Court award her maintenance, calculating 
it according to the circumstances of the 
husband’s family. 


Peacock, C. J—The question referred for 
the decision of a Full Bench is whether the 
widow of a Hindoo, refusing to live in the 
house of her father-in-law, can maintain a 
suit against him for a pecuniary allowance 
by way of maintenance. 


Tu the present case, the plaintiff left the 
house of her father-in-law, and went to 
reside with her own father, and she alleged 
that she was driven to do so by ill-usage on 
the part of her father-in-law. 


*Shibo Soonduree Dossee 
and Judoomonee Dossee, 


There is vo allegation in the plaint that 
the defendant has any aucestral property 
or any property upon which the plaintiff’s 
maintenance is a charge. 


Tivo questions seem to arise out of the 
point submitted for the opiniou of the Full 
Bench, viz., first, whether the widow of a 
Hindoo refusing to live in the house of her 
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father-in-law, can sue him for a pecuniary 
allowance by way of maintenance, if she 


leave his house without reasonable cause ; 
and secondly, is she entitled to maintenance 


if she leave on account of ill-usage or other 


reasonable cause ? 


In the case cited feom the 2nd volume of the 
Weekly Reporter, page 184, it was held that 
a daughter-in-law has a right to maintenance 
from her father-in-law, so long as she is 
chaste, whether she continues to live with 
him or not, aud Mr. Justice Kemp is still 
of that opinion. 


It appears to me, however, that, according 
"to the law ag administered in Lower Bengal, 
a daughter-in-law has uot in either case 
a legal ground of action to recover mainte- 
nance against her father-in-law. 


The rights of a wife or of a widow, and 
those of a son’s widow, to maintenance appear 
to me to be governed by vory different 
principles. A son’s widow has not the samo 
legal rights against her father-in-law asa 
wife has against her husband, or as a widow 
has against ihe heirs of her husband who 
take his estate by inheritance. The father 
is not heir to his son iu preference to the 
son’s widow. 


A son’s widow has no right in her father- 
in-law’s estate, and, upon partition of such 
estate, she is not, like a daughter, entitled to 
a share, even though the estate was ancestral. 


The rule laid down in Ruggomonee Dossee 
versus Shibchunder Mullick, Hyde’ s Reports 
for 1864, page 103, viz., thatthó maintenance 
of a son’s widow i is a mere moral duty on 
the part of her father-in-law, and that the 
case is distinguishable from those in which 
an heir takes property subject to the obliga- 
tion of maintaining persons who are excluded 
from inheritance, or those whom the deceased 
proprietor was morally bound to maintain, 
appears to me to be correct. - k 


The obligation of an heir to provide out 
of the estate which descends to him main- 
tenance for certain persons whom the ances- 
tor was legally or morally bound to main- 
tain, is a legal as well as a moral obligation, 
for the estate is inherited subject to the 
obligation of providing such maintenance. 
A son who takes his father’s estate by in- 
heritance is bound to provide maintenance 
for his father’s widow. The obligation is a 
charge upon the estate which continues as 
long as the widow remains chaste, whe- 
ther she continue to live in the family of the 
heirs or not, 
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I apprehend that a son’s widow has no 
greater right to’ sue her father-in-law for 
maintenance after her husband’s death, than 
she would have in her husband’s life-time, 
if he were unable to maintain her. If there 
is a legal obligation, does it extend to every 
widow whom every son (however numerous 
the family) may leave without a sufficient 
provision for her maintenance ? Does it 
extend to casés in which the marriages are 
contracted after fhe sons are of mature age, 
and whilst they are living separate ? Tf 
not, to what extent is the rule limited by 
the Hindoo Law ? 


I havo looked carefully into the authori- 
ties, and cannot find any thing to satisfy me 
that a son’s widow is entitled to sue to com- 
pel her father-in-law to maintain her where 
he has no ancestral property and nothing 
beyond his separate estate which has been 
acquired by himself. 


Some of the books speak of the husband’s 
relations generally, but I apprehend that a 
brother, or other distant relation, cannot be 
legally, although he may be morally, bound 
to support all the widows of all his brothers 
or other near relations, who have no means 
of subsistence, unless he takes some property 
which renders him liable to the charge. 


The dependent members referred to in the 
Vyavashia Durpana, and who are spoken of 
as being entitled to maintenance, are said to 
have claims to be maintained out of the 
late proprietor’s estate. (See page 317, para. 
154; page 321, para. 1638), 

If n son takes his father’s estate, or a 
widow her husband’s estate by inheritance, 
it is only reasonable that they should be 
held legally liable to do what the father or 
husband was morally liable to do, and which 
it is to be presumed he would have done out 
of the estate ifhe had lived, but I am not 
sure that even in such cases the legal liabi- 
lity is carried to that extent. 


In the case cited from Sudder Decisio’ ,, 
1852, page 796, it was said that the 
father: in-law was bound to maintain the 
widows of his eldest son, as “ according to 
“ Hindoo Law and the pr ecedents of the Court, 
“the widow is entitled to maintenance from 
“the heir of the family.” The father was 
not the heir of his son during the widow’s 
life, and the case seems to have confounded 
the case of a widow seeking for maintenance 
from the gon os heir of her husband, oreto 
have referred to the father as the heir of the 
family in respect of ancestral estate. 
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The maintenance of a widow being a moral ! 
obligation on the late propri¢tor, the son who . 


inherits takes the estate, not for his own 
benefit, but for the spiritual benefit of the 
late proprietor, and he ought to perform the 
obligation of maintaining the widow. (See 
a Durpana, ist Edition, page 
317), 


Ifthe father-in-law is legally responsible 
for the maintenance of his dahghter-in-law, 
where is the legal obligation to stop, if he 
‘dies without leaving property ? This is 
not the case of a widow or heiress such as 
are spoken of by the Chief Justice in the 
cise referred to by Mr. Justice Loch. There 
ig no ancestral property upon which the 
daughter-in-law has a charge for maintenance. 
This is not a question of a charge upon 
inheritance. The father-in-law is ‘not stated 
to have inherited any thing. He states that 
he is a pensioner of Government with a small 
pension, not more than sufficient to main- 
tain himself and his own family, Itis not 
necessary to determine that he is so ; but 
for the sake of argument, it may be asked 
is such a pensioner bound to maintain all the 
widows of all his deceased sons? Is he to 
save nothing for his own widow" lest he 
should die before her when his pension would 
cease ? 


According to the decision in II, Weekly 
Reporter, 134, the daughter-in-law would be 
entitled to have a part of the pension to be 
spent by her in her own father’s family, 
though the father might be willing to provide 
for her in hisown. Is the father-in-law to 


Kemp, J.—I concur generally in the view 
of the Hindoo Law on the subjegt of mainte- 
nance taken by Mr. Justice Loch, but I would 
not remand this suit but dismiss the appeal, 
as Tam of opinion that a Hindoo widow is 
entitled to maintenance as long as she leads 
a chaste life, whether she live with her father 
or her husband’s relations, The main- 
tenance of the female members of the fami- 
ly, and amongst them ranks the daughter- 
in-law, is obligatory on a Hindoo. The law 
on the subject has been carefully and very 
fully stated by Mr. Justice Loch, and I have 
nothing to add to his remarks. 


Macpherson, J.—I coucur with the learned. 
Chief Justice in the answer which he pro- 
poses to give to the question referred in this 
case. 


I think that when a son dies in his father’s 
life-time, leaving no estate whatever, his 
widow has not such a right to maintenance 
as can be enforced at law. 


~ 
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send food or money, and to what distance is | Regular Appeal from a decision passed by 


he to send if, if the daughter-in-law chooses 
to live with her own father ? Ifa son and 


a father, joint in food and estate, should | 


separate, and each take his own share of the 
estate, and the son, after partition, should 
enter into business and lose all that he has 
taken, would the father, after the death of 
the son, be bound to support his widow ? 
We must not convert all the moral obli- 
gations enjoined by the Hindoo Law into 
legal liabilities. We should do much mis- 
chief by want of care in this respect. 


I am of opinion that in the present case, the 
plaintiff has no legal right to be maintained 
by her father-in-law so long as she elects to 
live with her own father, and that the decree 
of the Lower Court must be reversed with 
costs, and the“plaintiff’s suit dismissed. As 
the.Judges are equally divided in opinion, 
the case is decided according to the opinion 
of the Chief J astice, 


the Principal Sudder Ameen of Rung- 
pore, dated the 22nd August 1867. 


Tara Mohun Bhuttacharjee (Plaintiff) 
Appellant, 
versus 


Kripa Moyee Debia (Defendant) Respondent. 
Baboo Nil Monee Sein for Appellant. 


Paleo: Sreenath Doss and Romesh Chunder 
Mitter for Respondent. 


Hetp (following the ruling of the Privy Connell in 
the case of Shumboo Chunder Chowdhry, dated 6th Febru- 
ary 1835,)* that according to the authorities on Hindoo 
Law apd the weight due to them, an adopted son suc- 
ceeds, 110b only lineally, but collaterally, to the inheri- 
ance of his relations. 


a a a A a ea a 
* Vide Sutherland’s Privy Council Judgments, page 25 
aud 5 W. Rọ Privy Connell cases, page 100, es 
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_ An adopted son represents his adoptive father and is 
entitled to the share which his father would havé ob- 
tained ; when heyomes to share with heirs other than 
the legitimately Degotten sons of his adoptive father, 
in the property of kinsmen, he takes the same share 
that they would have, 


Loch, J—Tue suit was brought to have 
plaintiff declared the reversioner to the 
property left by Radhanath Bhuttacharjee 
by setting aside the adoption of one Wooma- 
nath made.by the defendant, Kripa Moyee 
his widow, without permission, and to declare 
plaintiff to be the sole heir of Romanath 
Chuckerbutty, his widow Chunder Monee 
Debia having deceased. 

. The Lower Court held that the adoption 
was valid, the defendant Kripa Moyee hav- 
ing full permission to adopt, and that all the 
objections to the mode of adoption and to 
the character of the natural father of the 
child adopted by Kripa Moyee were refuted 
by the evidence. The Principal Sudder 
Ameén, therefore, dismissed this part of the 
plaintiff's claim. With regard to his claim 
to be considered sole heir to the deceased 
Romanath Chuckerbutty, the Principal 
Sudder Ameen found that the plaintiff and 
the adopted son were both in the same degree 
of relationship to the deceased, and, as such, 
were both entitled to share ; but as Wooma- 
nath was an adopted son, the Principal 
Sudder Ameen, referring to a case reported 
in II Macnaghten’s Hindoo Law, page 69, 
held that plaintiff was entitled to two-thirds, 
and Woomanath only to one-third, of the 
_ property, 

An appeal has heen preferred by the 
plaintiff against the whole decision ; but on 
the case coming up for hearing, the appel- 
lant’s pleader gave up so much of the claim 
as asked the Court to declare him to be the 
reversioner to the property of Radhanath 
Bhuttacharjee, but prayed the Court to try 
his right to the whole estate of Romanath 
Chuckerbutty by setting aside the adoption 
of Woomanath, and he urges that evep if 
the adoption of Woomanath be found valid, 
plaintiff is nevertheless entitled to the whole 
estate. i 

A cross-appeal is taken by the respondent 
under Section 348, to the effect that the 


adopted son is entitled to take a moiety ofi 


the estate of the deceased Romanath 
Chuckerbutty, and not a third, as supposed 
by the Principal Sudder Ameen. 

The pleader for the appellant, after ascer- 
taining the opinion of the Court in regard to 
the terms of the deed of permission, dated 
8th Aghran 1259, which he read out, 
withdrew his objection as to the fact of the 
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adoption and of the defendant’s right to 


adopt. ; 

He then urged that, as laid down in the 
Dyabhaga, an adopted son, though entitled 
to succeed as heir to the property of his 
adoptive father, cannot succeed to the 
property of his adoptive father’s relatives ; 
he can succeed lindally, but not collaterally ; 
and, in support of his allegation, the pleader 
read a passage from Devala quoted in Section 
7, Chapter X’ of the Dyabhaga, and the 
author’s comment thereon in Section 8 to 
the effect, that the true legitimate son and 
the rest, to the number of six, are not only 
heirs of their father, but also heirs of 
kinsmen, that is, of sapindas and other 
relations, The others are successors of their 
(adoptive) father, but not heirs of collateral 
relations (sapindas) ; and then, as to the 
share of the adopted son, the pleader quoted 
Section 9 fromthe same book— “ They 
“take the whole estate of a father who 
“has no legitimate issue by himself begot- 
“ten; but if there be atrue son, such of 
“ them as are of the same tribe as the father 
“ take a third part.” 

With regard to the question of tlie right 
of an adopted son to succeed collaterally 
as well us lineally, we think it sufficient to 
quote the Privy Council Decision in the case 
of Shumboo Chunder Chowdhry, dated 6th 
February 18385, reported at page 25, Suther- 
land’s Privy Council Judgments, which ruled 
that, according to the authorities on Hindoo 
Law, and the weight due to them, an adopt- 
ed son succeeds not only lineally, but colla- 
terally, to the inheritance of his relations, 


We have now to determine whether 
Woomanath, being an adopted son, would 
take only a third, or is entitled to share 
equally with plaintiff in the property left by 
Romanath Chuckerbutty. There is no con- 
tention that if after a son be adopted, a son 
be born of the body, the latter is entitled to 
the larger portion of the inheritance whe- 
ther two-thirds or three-fourths, and the 
former only to the remainder. There can 
also, we believe, be no doubt that an adopted 
son is eutitled to all the rights and privileges 
of ason of the body legitimately begotten, 
where there is no such son subsequently 
born. The decisions of the late Sudder 

Court quoted in the 

I Select Reports, page 


ü. 

VI Select Reports, 
page 203. 

Sudder decisions for ° 
1858, page 1863. 


ing passage from the 
Vyavasta Durpana, 
puge 887 of the 2nd 
Edition, Verse 084, 
supported by authorities,. prove that such is 


margin, and the follow- ` 
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the case—“An absolute Dattaka properly 
“ adopted ceasing to belong to the Gotra of his 
“natural father, becomes 2 member of the 
“ family of his adopter, and represents his 
‘legitimately begotten son, and the duties 
“ and the rights of the legitimately begotten 
“ /Ourasa) son devolve upan him.” A case 


is quoted tous from II Macnaghten, page | 


69 F. Looking at the answer given, we 
have some doubt whether thore was not 
some confusion in the Pundit’s mind as to the 
position of the adopted son in that case, bat 
whether this be so or not, that case is not ap- 
plicable to the present. 


It appears to us that the position of an 
adopted son is affected only by the birth 
of a subsequent legitimately begotten son 
of the adopting father, that when an 
adopted son comes to share, with heirs 
other than the legitimately begotten sons 
of his adoptive father in the property 
of kinsmen, he takes the same share that 
they would have. He represents his adop- 
tive father, and is entitled to the share 
which his father would have obtained. In 
the present case, plaintiff and defendant are 
in equal relationship to Romanath Chucker- 
_butty ; their respective grandfathers were his 
first cousins, and their respective fathers were 
his first cousins once removed, so that if the 
property had been inherited either by their 
grandfathers or by their fathers, the shares 
of each would have been equal ; and, such 
being the case, there is no reason why the 
plaintiff and defendant should not ench take 
_the share to which their respective fathers 
- were entitled. 


A passage from the Dattaka Chundrika, 
Section V, para, 25, has been quoted to 
us to prove that the adopted son of a 
brother does not receive the same share as 
his uncle; but all that the passage appenrs 
to rule is, that the adopted sou of one adopt- 
ed succeeds only to his adoptive father’s 
estate. -In the present case, we find that 
the adoptive father would have been entitled 
-toa moiety of the property left by Roma- 
nath Chuckerbutty, and his son is, we think, 
entitled to that share. The rule requiring 
an adopted son to take a smaller share than 
a son of the body does not, in our opinion, 
hold good in this case, for the claimants 
do not derive their title from the same 
father. 


We dismiss the plaintiff's appeal with costs, 
andecorrect the Principal Sudder Ameen’s 


judgment in regard to the defendant and 


assign to Woomanath a moiety of the pro- 


pee 


perty left by Romanath Chuckerbutty. The 
defendant#® cross-appellant, wél obtain her 
costs. 


The 3lst March 1868, 
Present: 


The Hon’ble A. G. Macpherson and F. A. 
Glover, Judges. 


Unregistered lease—Section 13 Act- 
XVI. 1864 — Sale by ryot without 
transferable rights. 


Case No. 2244 of 1867, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 27th July 1867, 
reversing a decision passed bg the Moon- 
suf of that District, dated the 24th 
August 1866. 


Shaikh Omar (one of the Defendants) 
Appellant, l 


VETSUS 


Abdool Guffoor and others (Plaintiffs) 
Respondents. 


Moulvie Murhamut Hossein for 
Appellant. 


Baboo Sreenath Banerjee for Respondents. 


By Act XVI. 1864 no unregistered lease for a term 
excedding a year can be receivad in evidence in any 
Civil proceeding, however small the value of the 
property leased. ` 


Where proprietors purchased a tenants rights, and 
sued to eject one who alleged that he held a pottah 
from the tenant, it was held that the tenant, being a 
simple ryot without transferable rights, could not give 
athird party any right of possession as against the 
proprietors of the estate, and that the holder of the 
pottah from the tenant was a mere trespasser. 


Glover, J—TuHE plaintiffs in this erse, 
who are the zemindars of the entire estate, 
purchased the right of one of their tenants, 
named Rung Lall, and then sued to eject the 
defendant (whom they found in possession 
and who claims through Rung Lall) from 
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the land as well as from two houses, and 


two clumps o\bamboos situate on@&. 


This defendant, Shaikh Omar, alleges that 
Rung Lall gave him a pottah for the land 
and sold tohim one of the houses and the 
two clumps of bamboos. He admits the 


plaintiffs’ proprietat? title, but denies that | 


they have any power to dispossess him so 
long ashe paysrent. The other defendants 
make a similar defence. 


The first Court found the defendant’s 
pottah to be proved, but dismissed his suit 
as regards the houses and the bamboos, 
-But the Principal Sudder Ameeu held 
that, under the Registry Act XVI of 1864, 
the pottah could not be pleaded in evidence, 
it being fora period longer than’ one year, 
and for the rest that the sale to Omar by 
Rung Lall was not proved. He therefore 
decreed the plaintiffs’ case in full. 


The points taken in special appeal are s= 


(1). That the pottah being only for a 
jumma of | rupee, need not have been regis- 
tered, and was therefore receivable as evi- 
dence ; and 


(2). That as the defendant was ad- 
mittedly in possession with the consent of 
Rung Lall, he is entitled to retain that 
possession so long as he paya rent to the 
plaintiffs. 


Neither of these objections appears to me 
tenable. 


Section 13 of the Registration Act is very 
distinct, and lays it down that no lease of 
immoveable property for any period excead- 
ing one year shall be received in evidence in 
any Civil proceeding in any Court (after a 
certain date), unless the same shall have been 
registered. ‘This clause of the Section has 
no reference to the one that immediately 
succeeds it, which refers to instruments not 
being. deeds of gift or leases in which a 
question of valuation comes jn. So far as 
lenses are concerned, the question is one of 
time, and not of value. I think, therefore, 
that the pottah was properly rejected by the 
Principal Sudder Ameen, , 


With regard to the second point taken, 
Rung Lall was apparently a simple ryot 
without any transferable rights in the land, 
and could not give to a third party any 
right of possession as against the proprietor 
of the estate. The latter, who bought Rung 
Lall’s rights, were undoubtedly empowered 


to enter upon their purchase, and to oust 
Omar who was a mere trespasser. He may 
have acause of action against Rung Lall, 
but he has none against the zemindar. 


The Principal Sudder Ameen has found 
as a fact that there was no purchase by 
Omar of the houses or of the bamboos, and 
that he did not build the cow-house. This 
last fact is rather implied than actually found : 
but from the whole tenor of his decision, 
Yam of opinion that the Principal Sudder 
Ameen did substantially decide all the points 
against the special appellant; and in any 
case, as if has been found that Omar’s pottah 
was worthless, and that he never purchased 
either houses or bamboos from Rang Tall, 
the special appellant would bave no right to 
remove the cow-house even if it had been 
erected by himself. 


The special appeal should be dismissed 
with costs. 


Macpherson, J—This appeal is dismissed 
with costs. 


The Lower Appellate Court finds properly 
that the appellant’s pottah is worthless, 
because unregistered, and finds as a fact that 
the purchase of the bamboos, &c, is not 
proved. The facts being thus all found 
against him, the appellant has no right to 
remove any of the thatched houses 7.1 the 
land, whether alleged to be bongks from 
Rung Lall, or to be erected by himself. 





The 13th March 1868, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson and 
J.B. Phear, Judges. 


Sections 2, 3, and 8, Regulation X 
of 1822— Boundary lines—Survey 
awards—Acts of ownership — Sec- 
tion 5 Regulation IX of 1825. 


Case No. 17 of 1867. - 


Appeal under Section 15 of the Letters 
Patent, dated the 28th December 1865, 
against a judgment of the Hon'ble 
W. S. Seton-Karr and the Hon'ble A. G. 
Macpherson, Judges of this’ Oourt, dated 
13th August 1867,* in Regular Appeal 


* For judgment of the Division Bench see 
e Abe) te 


[ Vol. IX. 
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oe 


sivil 


"1868.] 


No. 303 of 1866, from a decision of the 
Judge of Mymensingh, dated llth June 
1866. ` 


The Government (Defendant) Appellant, 


versus” 
Rajah Raj Kishen Singh (Plaintif) 
' Respondent. , 


The Advocate-General and Baboos Kishen 
Kishore Ghose and Juygodanund Mooker- 
jee for Appellaut. 


Mr, R. V. Doyne and Baboos Unnoda 
Pershud Banerjee, Onookool Chunder 
Afookerjee, and Shoshee Bhoosun Sein 
for Respondent. 


The rules laid down by Regulation X of 1822 were 
intended to take effect only within the tract of country 
described in Section 2, within which the administration 
of civil aud criminal justice, &e., was, by Section 3, 
declared to be vested in an officer to be denominated the 
Civil Commissioner of the north-eastern parts of Rung- 
pore. The proviso in Section 8 was not intended to 
give substantive powers to the Governor-General in 
Council in respect of other tracts of the country, and 
Clause 2 of the same Section did not intend to take 
away the power of any Civil Court, except within that 
tract, : 


The proviso contained in Section 8 does not authorize 
Government to separate any part of the Garrow 
Country beyond that deseribed in Section 2 from the 
District ant from the General Regulations, but merely 
directs the separation of such tract from the estates of 
neighboring zemindars, and the discoutinuance of 
the collection of cesses by the zemindars from the 
Garrows. 


By Clause 2 Section 8, the jurisdiction of the Civil 
Courts is taken away only with respect to acts of the 
above déscription, done under the authority of the Gov- 
ernment; but that does not take away the right of a 
zemindar to contest a survey award drawing a line 
which deprives him of parc of his zemindary and his 
permanently settled estate. 


Where a Rajah had exercised rights and collected | 
dues in certain hills and forests north of an alleged line, | 
aud it was the unanimous opinion of all the Revenue 
Authorities that the forests were within his permanently 
settled estate, the assumption by them and Government 
of such line as the boundary of the Rajah’s estate, 
throwing upon him the onus of provin s his claim to any 
portion north of that line, was held to be arbitrary 
and anomalous. Ifadopted unler Clause 12 Section 5 
Regulation IX of 1825, they were wholly irregular: and 
the irregularity can be no ground for excluding the 
Court from examining them. | 

i 


When a man is found exercising, on both sides of a | 
boundary line, without objection, rights of ownership 
or incorporeal rights, and when it is not shewn that 
there is any other owner of the soil, or that any objec- | 
tion to the exercise of such rights waa made duriug a- 
lung course of years, his acts cannot be treated as the 
eucroachments of a wrong deer. 


Hero (by Phear?, J.),—Where Government wrongfully 
draws a boundury line cutting off a portion of an estate 
settidd with a zemindar’s ancestors, and forbids his enjoy - 
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for a declaration of rightundor|Section 15 Act VIII, 1859. 

Where agis of usir illustrate aly the modes of 
enjoyment TW which a disputed propefiy can reasonably 
be expected to be canable, it can be rightly attributed 
to proprietorship of the tract upon which they were 
exercised, 


Rulings. 


Judgment on preliminary point raised by 
the Advocate-General, sto which reference 
is made in the final judgment in this 
appeal. ' 


Peacock, C. J.—We think that the juris- 
diction of the Civil Courts of Judicature is 
not taken away beyond the tract of country 
comprised in the second Section of tho Re~ 
gulation X of 1822. 


By Regulation XLI of 1793, 
rules were laid down as to the framing of 
the Regulations, in order that the Courts 
of Justice should apply the Regulations 
according to their true intent and import. 
One of those rules was that every Regulation 
should have a. title explaining the object 
of it as concisely as possible ; and another, 
that there should be a preamble to every 
Regulation, stating the rensons for the 
enactment of it. 


Looking to the title and preamble of 
Regulation X of 1822, it is clear that the 
rules laid down by that Regulation were 
to take effect only within the limits de- 
scribed by that.Act. - 


The ouly limits which we can find dce- 
seribed as applicable to the places within 
which Regulation X of 1822 was to have 
effect, is the tract of country described in 
Section 2 of that Regulation, within which 
the administration of civil and eriminal jus- 
tice, &c., was, by Section 8, declared to be 
vested in an officer to be appointed hy 
the Governor-General in Couneil, to be 
denominated the Civil Commissioner for 
the north-eastern parts of Rungpare. 


The proviso in Section 8 of that Regulation 
has been referred to, and it has been con- 
tended that by virtue of that proviso it is 
competent to the Governor-Geueral in Coun- 
cil to direct+the separation of any tract of 
country occupied by Garrow mountaineers 
from fhe estates of neighbouring zemindara 
iu other parts of the country than those 
included in the tract mentioned in Section 2, 
But the proviso in Section 8 is merely 
a proviso upon the general enactment in 
the first part of that Section, which is ex- 
pressl¥. confined to the tract of country placed 
under the Commissioner: and we can hardly 


ment of zemindary rights beyond such line, a cause of | suppose that the Legislature intended, by 


action is constituted upon which the zemindar can sue | 
$ 


A proviso upon an enactment limited to that 
B 


eertain 
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tract of country, to give substantive powers 
to the Gogernor-General in Qouncil in 
respect of other tract of the country. 


Further, it appears to us that Clause 2 
of Section 8 did not intend to take away 
the power of any Civil Court, except within 
that tract of country in which the civil 
and criminal jurisdiction had been placed 
in the Commissioner. 

We, therefore, think that the Civil Court 
has jurisdiction in this case, that the deci- 
sion of Mr. Justice Kemp and Mr. Justice 
Seton-Karr was correct,* and that the last 
judgment, from which the present appeal 


ehas been preferred, is not subject to the’ 


objection taken in the first ground of appeal, 
viz., that the Court had no jurisdiction in 
the subject-matter of the plaintiffs suit. 


Under these circumstances, we think we 
must proceed to hear the appeal upon the 
merits. 


Judgments on the merits. 


Peacock, C. J.—THis is a suit brought 
by Rajah Raj Kishen Singh against the 
Collector of Mymensingh on the part of 
Government, The suit is fora declaration 
of the plaintiffs right to certain hills, 
villages, &c., specified in the plaint as part 
of Pergunnah Shooshung, by setting aside a 
-survey award and proceedings—, by which I 
understand is meant the boundary of the 
plaintifi’s estate as laid down by the survey, 
~—~the order of Mr. Campbell, the Officiating 
Collector of Mymensingh, dated the 14th of 
April 1859, and the subsequent orders of the 
Revenue Authorities. 


It appears from the order of Mr. Campbell 
that on the occasion of the survey of 
Pergunnah Shooshung, the plaintiff laid 
claim to a permanently settled estate, co-ex- 
tensive with that perguunah ; that, owing 
to that claim, the Superintendent of Survey 
and other officers were deputed in 1856, to 
lay down the boundary of the Rajah’s per- 
manently settled estate. Mr. Campbell 
further states that from various causes, the 
expedition proved rather a failure ; that some 
correspondence then passed between the 
Superintendent of Survey, the Board, and 
the Government, when it was determined 
that the clearly defined line of demarca- 
tion at the foot of the large hills should be 
assumed as the boundary of the pergunaah ; 
aud that the onus probandi should be thrown 





* Holding that the Civil Courts had jurisdiction to 
entertain the matter-—See 3, W. R, 180, Civil Rulings. 


on the zemindar as to any portion of the 
hills- to which they might lay claim to the 
north of that line. A line was laid down,- 
accordingly, and the case was transferred to 
Mr. Campbell as Officiating Collector of 
Mymensingh for disposal. He upheld the 
boundary line so‘laid down by the survey, 
and held it to be the extreme limit of 
Pergunnah Shooshung. Upon appeal to 
the Commissioner of Dacca, that decision 
was upheld onthe 19th of November 1859, 
aud it was also upheld by the Board of 
| Revenne on the 22ud of May 1862, upon 
ig further appeal to them, 


The plaintiff filed this suit on the 4th 
of December 1862. It was originally filed 
in the Court of the Principal Sudder Ameen 
of Mymensingh. He held that in conse- 
quence of the order of Government made 
under Regulation X of 1822, to which I 
shall have to refer presently, the Govern- 
ment was entitled to separate the land claim- 
ed by the plaintiff, and that it must be con- 
sidered to be within the District of Gowal- 
parah and beyond the jurisdiction of tho 
Mymensingh Court, The plaint was there- 
fore returned, and it was afterwards pre- 
sented in the Court of the Deputy Com- 
missioner of Gowalparab, who held that as 
the lands in dispute had been made over to 
the special tribunal appointed by Regulation 
X of 1822, the Civil Court had no jurisdic- 
tion, and he dismissed the claim. l 


The case was appealed to this Court, and 
'on the 4th of August 1865 Mr. Justice 
|! Kemp and Mr. Justice Seton-Karr, for 
reasons in which I substantially concur, 
held that the Civil Courts were not ousted 
of jurisdiction, reversed the decision of 
the Deputy Commissioner of Gowalparah, 
ordered the case to be tried before the 
Judge of Mymensingh upon the merits, and 
transmitted the case to him for that 
purpose. 


The case was tried by Mr. Simson, who 
on the llth June 1866, decided in favor of 
the plaintiff. A regular appeal was pre- 
ferred from the judgmeut of Mr. Simson 
to this Court, which was heard þe- 
fore Mr. Justice Seton-Karr and Mr. Jus- 
tice Macpherson. Mr. Justice Macpherson 
was of opinion tbat the decree. of Mr. 
Simson ought to be reversed with all costs, 
both in this Court and in the Court below 
subsequent to the remand (order. Mr. 
Justice Seton-Karr, who was the senior of 
the two Judges, considered that Mr. 
Simson’s judgment ought to be affirmed 


t 
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Commissioner is authorized to administer 
justice onjy within the traci described in 
Section 2. 


If therefore the proviso in Section 8 
applied to the separation of lands beyond 
the district mentioned in Section 2, from 
the general Regulations, there would be no 
power to administer justice in the lands so 
separated, nor any officer authorized by 
law to administer it. 


Further, whatever may be the effect of the 
proviso in Section 8, it is clear that the 
jurisdiction of the ordinary Civil and Crimi- 
nal Courts is not taken away except within the 
tracts of country mentioned in Section 2. 


Clause 2 Section 8 of the Regulation 
above referred to, enacts that no suit or ac- 
tion shall be entertained by any Civil Court 
having jurisdiction, or that may hereafter 
have jurisdiction, within the tract of coun- 
try, subject to the authority of the Commis- 
sioner, on account of any act of the above 
description done under the authority of the 
Goveruor-General in Council. 





substantially, and the appeal dismissed with 
costs ; and, in consequence df the decision of 
the senior Judge, the appeal preferred by 
the Collector on the part of Government 
was dismissed with costs. 


From that decision an appeal was pre- 
ferred to the High Court-under Section 15 
of the last Letters Patent, and the case 
has been argued before us, 


Tt appears to me that there dre four ques- 
tions to be determined— 


First, whether the boundary line has been 
correctly laid down; secondly, if not, whether 
we can set aside the proceedings of the 
survey ; thirdly, whether the plaintiff is en- 
titled to all the lands which he claims be- 
tween the line as laid down in the Survey 
Map, and what the plaintiff claims as his 
northern boundary ; and fourthly, whether 
the jurisdiction of this Court has been taken 
away by the order made by the Bengal 
Government under Regulation X of 1822. 


As to the last question, the Court has 
already expressed. its opinion when it was 


Scns “paler AAA rrr h AAAA a e e gedah A fan nso Harrigan hi 


_ raised by the learned Advocate-General as! Further, upon the removal M&F any portion 


of a zemindary under the proviso of Section 
3, the Government was to make compensa- 
tion to the zemindars ; but the compensation 
to be made would be very different in the 
ease of takingg away a portion of the 
estate of a zemindar under that proviso, from 
what it would be if the right of the zemin- 
dar to collect certain cesses only was 
discontinued. 


The jurisdiction of the Civil Courts by 
Clause 2 of Section 8 is taken away only 
with respect to acts of the description above 
enumerated, done under the authority of the 
| Government; but that would not take 
away the right of a zamindar to contest a 
survey award drawing aline which takes 


: away from him part of his zemindary, and 
by Gar 2 ) ndry, 
tract of country occupied by Garrow moun saying that the lands above that line form 


i *s fr 1e estntes of any neich ing ; 
O the olatos | no part of his permanently settled estato 
REES | Chatis the ground of action in the 

g , present 


by zemindars of Any Le eu such case, aud that is not an act of any descrip- 
people. But the Separation contemplated by | tion mentioned in Regulation X of 1822. 
that proviso, if carried into effect, would not sy l 
remove the lands separated from a zemin-! With these additions to the reasons which 
dary, like the tract included in Section 2, , I expressed in the course of the argament, 
from the general regulations as regards! the opinion will stand as part of this judg- 
the ndminisiration of civil and criminal ; Ment. It is not necessary to repeat it. 
justice: vor does it authorize the Govern- | I will now consider the first question. viz., 
ment to place the administration of civil: whether the boundary line drawn by the 
and criminal justice in the lands so sepr- | survey, correctly points out the northern 
rated from a zemindary in the Civil Com- | boundary of the plaintiff's permanently set- 
misioner for the north-eastern parts of | tled estate. It appears to me thatit does 
Rungpore, appointed by Section 3. Such | not. 


' 


n preliminary objection. I then expressed 
the reasons for considering that the jurisdic- 
tion of the Court had not keen taken away, 
aud I see no reason to change the opinion 
which I then expressed. It is in accord- 
ance with the opinions expressed by Mr. 
Justice Kemp and Mr. Justice Seton-Karr 
when they remanded the case. 


I would add to the reasons which I then 
expressed, that the proviso in Section 8 does 
not authorize the Government to separate 
any part of the Garrow tract of country 
beyond that which is described in Section 2 
from the district, and from the general regu- 
lations, but merely to direct the separa- 
tion, temporarily or permanently, of any 
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The firmans which have‘veen put in evi- 
dence do n& show the boundagies of the 
plaintifi’s estate, but they show that the 
zemindary .of Pergunnah Nusruthshohye, 
otherwise called Shooshung, had been granted 
to the plaintiff’s ancestors by the Native Gov- 
ernment prior to the East India Company’s 
accession to the Dewanny. It is not necessary 
to rely upon these jérmans for any purpose 
beyond that of shewing that the estate was 
co-extensive with the Pergunnah Shooshung. 
It has been shewn that the estate called 
Shooshung was permanently settled with the 
ancestors of the plaintiff upon a mokurruree 
, jumma, and there can be no doubt that the 
estate which was settled permanently at a 
mokurruaree jumma was the same estate ab 
was held under the firmans from the Native 
Government, and was co-extensive with Per- 
gunnah Shooshung. Indeed, in the sixth 
ground of appeal to the High Court from 
the Judge’s decision, it is stated that the 
papers filed by the Government show that a 
settlement was entered into with the 
Rajah’s ancestors for the lands of Pergunnah 
Shooshung. 


The Quinquennial register of 1212, which 
was put in evidence, gives the name of the 
estate as Shooshung, but does not describe 
the villages, as it ought to have done accord- 
ing to the provisions of Regwation XLVIII 
of 1798, Section 7, Clause 5, which en- 
acted that under the head of each 
estate, the names of all the Pergunnahs or 


other local divisions, and the villages con- 


tained therein, should be specified. 


The first Quinquennial register was to be 
made out iu the year 1202 B. S., correspond- 
ing with the year 1795 of the Christian era, 
and that was tobe numbered 2. Another 
register was to be made out for the year 1197, 
corresponding with 1790, which was to ex- 
hibit the villages of the estates ns they 
existed at the time of the Decenniul Settle- 
ment; and that register, when madé out, 
was to be numbered 1. A third register 
was to be made out for the year 1207, 
corresponding with 1800, and every five 
years subsequently. 

The Quinquennial register provided by 
Regulation XLVIII of 1793 was a register of 
estates. If the estate of the plaintiffs 
ancestors included the Garrow Hills, it is 
not improbable that there would be a difficulty 
in giving a description of all the villages in- 
cluded in it, in the register of 1202, and pro- 
bably the description of the villages was left 
until further information should be obtained 


of the state of the Pergunnah,. as it existed 
at the time of the Decenninal Settlement, for 
the purpose of register No. 1. Be that 
however, as it may, it is clear that the regis- 
ter did not comply with requirements of the 
Regulation of 1793, but it must be borne in 
mind that it was’ the duty of the Collector, 


who was an officer of Government, to make 


if out. 


Regulation » VITI of 1800 repealed the 
provisions of Regulation XLVII of 
1793, so far as it required the Quinquennial 
register of estates to specify the names of 
the villages included in them. It required a 
Quinquennial register of Pergunnahs in addi- 
tion to the Quinquennial register of estates. 
That Péergunnah register was to give the 
names of the villages in the pergunnah, and 
when that portion of the Regulation of 1793 
which required the names of the village to 
be given in the register of estates, was 
repealed, it was stated that a reference to 
the Pergunnah register would always enable 
the officers of Government to ascertain the 
several villages and portions of villages of 
any estate included in the register of estates ; 
(See Section 11 Regulation VIII of 1800). 
If the two registers had been properly kept 
up by the Collectors ns required by law, 
many difficulties, both in this and other cases, 
would have been avoided. 

The first Pergunnah tegister was to be 


made out for the year 1207, corresponding 
with the year 1800. Both the reyister of 


estates and the Pergunnah register were to. 


be made out by the Collector who had power 
to call upon the zemindars to give him the 
necessary information; and the zemindars 
were bound to do so under a penalty to be 
inflicted by the Governor-General in 
Council. The register was to be signed by 
the Zillah Judge, anda copy sent by tho 
Collector to the Board of Revenue and to 
the Zillah Courts for information, aud the 
Board i Revenue was to send a copy to 
the Sudder Court for a similar purpose. 


A document was putin evidence which 
was stated to bea Quinquennial register for 
1207, and that document contains the names 
of certain villages as the villages of Per- 
gunnah Shooshung. Up to the close of the 
argument, I was under the impression that 
it was the Pergunnah register of 1207. If 
that document had really been a Quinquennial 
register, it would have been strong evidence 
against Government, from whose Collecior’s 
records it came, that Pergunnah Shooshimg 
contained the villages enumerated in it. 
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of canoongoe “to that part of the estat 
which was in the low country. y 


It appears, further, that in the year 1837, 
a Sub-Assistant was deputed from Gowalpa- 





The Judge, in his judgment in this case, 
says that the kyfeut of the Collector’s om- 
lah of the time shows that the date of the de- 
posit of the document with the Collector is 
uncertain, and that it was found at the! ran witha party of Sepoys to collect arrears 
arraugement of the records which took place of tribute which had been withheld by certain 
in 1234 or 1817. There is nothing to show , refractory Garrows. Upon that occasion, 
under what circumstances that Ayfewé was! certain rents were collected from the Gar- 
written, or what means of knowledge the! rows for villages on the north side of the 
writer of it had. < boundary line laid down, upon which tho 

Assuming that the document was not a: Rajah instituted.a suit against Government 
Quinguennial register, it came at any rate | in the Court of the Revenue Commissioner of 
from the Collector’s office, where it hasbeen , the Province of Assam: and it appears that. 
preserved at least ever since 1817 without ; for the purpose of ascertaining whether the 
any dispute as to its correctness, and is! villages belonged to the Rajah or not, a roo- , 


some evidence that the Pergunnah Shoo- | boocaree was sent from the Aufeherry of the 
Commissioner of Zillah Gowulparah to the 
Collector of Mymensiugh, Au answer wns 
sent by the Collector of Mymensingh to that 


shung did contain those villages. If it had 
contained a false representation, or was con- 
sidered so by the Collector of the time, there 
is no reason why it should have been pre- 


served, Further, the document was treated ' 


by the Officiating Collector of Mymensingh 
in his rooboocaree which he sent to the Re- 
venue Commissioner of Assam, dated the 
22nd September 1837, asa document wor- 


thy of some credit. ke there says—“ In the | 
“hamlets of Mouzah Aghur recorded in the 


“ Quinquennial paper of 1207, which specially 
“contains the names of the parafs ox hamlets 
‘which are recorded in the first Quinquen- 
‘nial paper, the villages of Lekhung and 
“ Deno Ryuk, which are the parads or ham- 
“lets of Mowzah Aghur, which is recorded 
‘Cin the first Quinquennial papers, have been 
‘distinctly written.” These are on the 
north side of the boundary laid down by 
the Survey. 


I donot think that much importance can 
be attached to the letter of Mr. Wroughton, 
the Collector, as to the state of the Pergun- 
nah prior to the settlement, for there is con- 
siderable ambiguity in his expressions; but 
we have the letter of Mr. Scott, the Collect- 
or, tothe Board of Revenue, dated the 24th 


of May 1820, in whieh, with reference to the | 


question as to whether a eanoongoe should 
be appointed to this zemindary, he evidently | 
considered that the zemindary extended 
into the Garrow Hills; for he says—“ The 
‘introduction of a nsw system of canoongoe 
“or putwarees among them (speaking of the 


“ many objectious, Iam inclined to believe 
“ that they pay no fixed rent, either in money 
“or in kind, to their landlord.’? He certainly 
did not intend the Government when he used 
the word “landlord ;” the word evidently 
referred to the zemindar. Ou the other hand, 
he saw noreason for introducing the office 
t. 


* 
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“Garrow people) I should think liable 3 


' rooboocaree, in which, as I have before 


remarked, he referred to the paper of 1207 
as a Quinquennial register, He stated that 
‘ the evidence of witnesses had been taken”? 
and proceeds to state, that “from their 
“ evidence, it appeared that the four Mou- 
“ zaha Lekhung and others are the parahs or 


* Quinquennial papers; that many other 
“ mouzahs are situated in the hills apper- 
í taining to the zemindary of the Rajah ; and 
“that the hijs and mouzahs and kis- 
t muts which are bounded hy the Nittat 
* River on the west, Bellei River and the 
“state of the Khashia Rajah on the north, 
“ and the River Moheshkhala on the enst are 
‘included in the Rajah’s zemindary, sud 
“heis in possession of them tor gunera- 
“ tions.” 


A rooboocaree was also sent to the Political 
Agent for the Cossyah Hills, and Mr. Henry 
Inglis, the Assistant Political Agent, reported 
in favor of the Rajnh’s right to the villages 
which were under dispute in the Commis- 
sioner’s Court. 


A perwannah was also sent to some neigh- 
bouring proprietors on the western boundary, 
aud they replied that they did not claim any 
portion of the hills. 


Finally, on the 17th of March 1841, the 
Revenue Commissioner of Assain decided 
that the order of the Collector  reiensing 
mouzahs Lekhung, Shurkejhora, and others 
in question, to the possession of the plainsilf 
from, the claim of Government to realize 
rents, ‘aud allowing a refund to them of the 
reuts realized from those mouzahs, wasin his 
opinion correct. 
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With reference to this order, Mr. Camp- 
bell in his avder of the 15th April 1859, 
which is one Òf the matters impeached in 
this action, says—*' It is quite true that they 
t (speaking of the Gowalparah authorities), did 
& argue, aud indeed declare, that the hills be- 
“longed to the permanently settled Pergun- 
“ nah Shooshung, bgt such a declaration can 
“ carry no weight so far as Mymensingh is 
“concerned. They had perfect power to de- 
“ cide that-the villages did not belong to 
“« Gowalparah; but no one but the Mymen- 
“singh authorities could decide that they 
‘‘ were within the limits of the permanently 
“ settled estate of Pergunnah Shooshung.” 
But if they are notin the Gowalparah Dis- 
trict, and are in the Mymensing District, 
where are they except in Pergunnah Shoo- 
shung? Itis not pretended on the part of 
the Mymensingh authorities that there Is 
any other Pergunoah or District, or part of 
a district, in Mymensingh to the north of 
Pergunnah Shooshung. ‘This point was very 
properly pointed out by the Judge in 
giving judgment on the appeal before him. 
He appears to me to have given a very 
sensible judgment on the whole case, and I 
concur in many of his remarks, though upon 
one point he appears to have fallen into 
error, as I shall presently point out. 


But itis to be further remarked that the de- 
cision of the Revenue Commissioner of Assam 
was given after considering the rooboocaree 
of the Officiating Collector of Mymensingh 
dated the 27th September 1837. Of the three 
officers of Government, the Collector of 
Mymensingh, the Assistant Political Agent 
of the Cossyah Hills, and the Revenue 
Commissioner of Assam, all of whom knew 
of the proceedings before the Commissioner 
of Assam, none of them, claimed the lands 
in dispute, and the Revenue Commissioner 
of Assam ordered the rents which had been 
collected to be refunded to the Rajah. 


Some time after the decision of the Com- 
missioner of Assam, it appears to have been 
represented to the Board of Revenue that 
the Rajah was capturing elephhnts in the 
forests north of the line which is now laid 
down, and the Board was asked by the 
Commissioner of Revenue for the Division 
of Dacea whether the Government order of 
the 14th of January 1854, with reference to 
catching elephants, was to be enforced in 
those forests. Mr. Kemp, who was then the 
Collector of Mymensingh, was directed to 
enquire whether the forests were situate 
within or without the limits of the Rajah’s 


Yet we 


permanently settled estate. Unfortunate- 

ly in this case, we have not a copy of the 

whole correspondence. We have sometimes 

letters without a copy of those to which 

they are a reply, aud sometimes replies 

without the letters in answer to which they 

were sent. We havo not, therefore, all the 
light which might ‘have been fairly thrown 

upon the ease by the Government officers ; 

but we find from Mr. Kemp’s letter of the 

25thof August’1854 to the Commissioner of 
Dacca, what was the belief of the Board of 
Revenue at that time upon the subject ; and 

that was, that the forests where the elephant 

catching was going on were within they 
Rajah’s permanently settled estate. He 
says— The Board in reply observe that if, 

‘Sas they believe, the Rajah’s estates (meaning 

“ the forests) came within the limits of the 

“permanent settlement, there would be diffi- 

‘‘ eulties probably in dealing with the question 

‘of elephant catching there, which do not 

“occur in dealing with it in the forests of 
“ Sylhet.” Mr. Kemp, who was then the Col- 

lector of Mymensingh, reported in substance, 

as his predecessors had done, that the Rajah’s 

forests wore within the limits of his perma- 

nently settled estate. 


We have, therefore, the opinion of Mr. 
Seott, the Collector, on the 24th of May 
1820; the report of the Officiating Col- 
lector of Mymensingh of the 27th of Sep- 
tember 1837; we have the paper called 
a Quinquennial register of 1207, upon 
which no Collector has ever attempted to 
east discredit ; we have the report of Mr. 
Henry Inglis, the Assistant Political 
Agent of the Cossyali Hills; we have 
the decision of Mr. Jenkins, not only decid- 
ing in favor of the plaintiff, but order- 
ing rents which had been collected from the 
Garrows by the Revenue Authorities of 
Assam to be returned to the Rajah ; we have 
the report of Mr. Kemp, the Collector of 
Mymensingh, to the same effect in 1854 ; and 
if Mr. Kemp’s report is correct, as to the 
Board’s reply to the Commissioner of 
Revenue of the Division of Dacca, of which 
a copy has not been put in evidence, we have 
the belief of the Board of Revenue that 
the forests north of the disputed line belong- 
ed to the Rajah’s permanently settled estate. 
Mr. Kemp’s letter must have been sent to 
the Board of Revenue, and there is nothing 
to show that they ever repudiated the state- 
ment that they had expressed ‘that belief. 
find from the decision of Me. 
Campbell of the 15th of April 1859 that, 
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notwithstanding the Rajah had exercised 
rights and collected dues in the hills and 
forests north of the alleged line, und notwith- 
standing the unanimous opinions of all the 
officers, and even of the Board of Revenue, 
that the forests were within the Rajah’s 
' permanently settled estate; it was determin- 
, ed by the Superiutendenf, the Board, and 
the Government, that a demareation line 
. should be assumed as the boundary-of the 
' Pergunnah which should exclude those hills 
‘and forests from the Rajah’s estate ; that the 
onus probandi should be thrown on him as 
to any portion of the hills to which he 
might lay claim north of that line. The 
‘line was accordingly drawn: the case was 
-transferred by the Board to Mr. Campbell, the 
Collector of Mymensingh, and in an. anoma- 
lous kind of proceeding of a judicial character, 
Mr. Campbell decided against the Rajah. His 
order was affirmed upon appeal by the Com- 
missioner of Revenue, aud finally upheld 
‘on appeal in a proceeding of a judicial na- 
|l ture by the Board of Revenue, who, contrary 
to the 
Revenue, had ordered the line to be as- 


‘sumed iu order to throw the onus on thel 
plaintif. XI must say that the proceeding | 
appears to me, to say the least®f it, to} 


.have been one of a very arbitrary and 
anomalous character. 


On the 28rd of March 1861, after the 
decision of Mr. Campbell and of the Com- 
missioner, and before the decision of the 
‘Board of Revenue of the 22nd of May 
1862, Mr. Seton-Karr, as Secretary to the 
‘Government of Bengal, wrote to the Agent 
of the Governor-General on the North-East 
Frontier :— 


“ The specific recommendations made by 
“ Lieutenant Morton, in all of which Colonel 
*¢ Jenkins has expressed his concurrence, are 
‘fas follows :—first, to extend to the 
“ Garrow villages on the frontiers of the 


expressed belief of the Board of 


‘c other side of the hills, and the Commis- 
“sioner of Dacca will be eee to 
“ adopt measures for its immediate introduc. 
‘€ tion into Mymensingh.” 


From this paragraph it is clear that the 
tight of the zemiudar to collect the revenue 
was not even disputed by the Government. 
The Government officer was to make the 
collections, but he was to pay them over to 
the zemindar, which would not have been 
the case if the. lands had not been included in 
the zemindary and the zemindar had no right 
to them. Consequently it seems clear that 
when the Commissioner of Dacca was request- 
ed to adopt measures for the introduction of 
the system of revenue collections alluded to in 
the letter into Mymensingh, it was admitted 
that this part of the Garrow Hills was in 
Zillah Mymensingh andin the Rajah’s estate. 
This letter was written before the decision 
of the Board on the appeal. 


But after the decision of the Board of Re- 
venne, Mr. Gordon, as Officiatipg Junior 
Secretary to the Government of Bengal, 
writing to the Officiating Commissioner of 
Assam on the 18th November 1862, suys— 
“This is net, the Licutenant-Governor ob- 
serves, a question of disputed boundary, but 
a question as to the right of the zemindars of 
Sherepore and Shooshung to collect revenue 
from the Garrow villages on the north side 
of the Mymensingh boundary, and within the 
limits of the Garrow country under the ad- 
ministration of the Deputy Commissioner of 
Gowalparah, In other words, the lands in 
the Garrow country, in which the revenues 
were to be collected by Government and 
paid over to the Rajah, are now said not to be 
in Mymensingh at all but tobe tothe north 
of the Mymensingh boundary under the ad- 
ministration of the Deputy Commissioner of 
Gowalparah ; if so, they are out of the per- 
manently settled estate of the Rajah iu Zillah 
Mymensingh. It has been decided, howevor, 


“ Mymensingh District the same system of | by Mr. Jenkins, the Commissioner of Assam, 


“ Revenue collection as is adopted in the 
“ Garrow Mehals of the Gowalparah District, 
“or, as Colonel Jenkins expresses it, ‘ to 
“ take all the Garrow Villages from which 
“ the zemindars of Sherepore and Shooshung 
“ claim to have the right of taking reve- 
“ nue under the direct management of Gov- 
‘ernment, the Government officer collect- 
“ing the revenue and paying it over to 
“the zemindars,’ As this arrangement 
“has worked well in Gowalparrah, the 
‘t Rieatenant-Governor sees no reason to 
“ doubt that it would work as well on the 


l 


that they were not in Assam, and he ordered 
the rents collected to be returned to the Rajah: 
and Mr. Campbell held that the Gowal- 
paral authorities, although they had a right 
to decide that the lands were not in Gowal- 
parah, had po right to decide that if in 
Mymensingh, they had been permanently set- 
tled. If they are not in Mymensingh, where 
are they ? The plaintifs boundary and the 
boundary of Pergunonah Shoosbung are con- 
terminous. If that portion of the estate 
which is claimed by the Rajah is not in Per- 
gunnah Shooshung, it is notin his perma- 
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nently settled estate ; and if by the assumed 
line drawn ly directionsof the Board of Re- 
venue and the Government of Bengal, the 
lands are put out of Pergunnsh Shooshung, 
. they are at the same time put out of the per- 
manently settled estate of the Rajah : so if the 
lands are put out of Zillah Mymensingh, they 
are necessarily put’ out of the Rajah’s per- 
manently settled estate, which was settled 
with him in Pergunnah Shooshung, Zillah 
Mymensingh, 


[n the 3rd para.of the letter to which I 
last referred, it is said—~“ The Lieutenant- 
“ Governor is not aware that there is any 
.“ doubt as to the exact boundary between 
“the District of Mymensingh: and the 
& Garrow country. But be that as it may, 
« His Honor directs that all lands to the 
‘ northof the boundary, as laid down in the 
“ Revenue Survey Map, may be separated 
í from the estates of the zemiudars of Shere- 
“ pore and Snooshung, and mauaged by the 
“ Deputy Commissioner of Gowalparah as 
“ directed in Section 8 Regulation X of 
1622." 

When the plaintiff commenced his suit to 
try the question whether the line of bound- 
ary, as laid down in the Survey Map, was 
correct, it was contended that the Civil 
Courts had no jurisdiction. If not, the 
line assumed by the Board of Revenue 
and laid down as the northern boundary of 
Zillah Shooshung, can never be disputed, 
and the plaintiff must be bound by the de- 
cision of the Board of Revenue, who having 
ordered the line to be assumed for the 
purpose of throwing the onus on the Rajah, 
decided in their capacity of tbe highes: 
Court of ‘appeal in revenue matters, that 
the line which had been assumed was the 
correct one, Even if the Goverumeut had 
had the power under Regulation X of 
1822, to separate auy portion of the plaintiff’s 
estate from the remainder, and to place 
it undér the Commissioner of Gowalpargh, 
the plaintiff would have been entitled to 
compensation under the Regulation. But 
ihe amount of compensation might be very 
different if the Rajah was the owner of 
the soil as part of his permanently settled 
estate from what it would have Leen if 
he was merely entitled to some Incorporeal 
rights over it. 


I do not understand under what ‘Re- 
gulation the proceedings of the Reyenue 
Authorities can be, or are attempted to be, 
justified, If those proceedings were adopted 
under Regulation IX of 1825, Section 5, 


Clause 12, they were wholly irregular, 
infsmuch as the onus of proof was 
thrown upon the Rajah, not by an independ- 


ent opinion of the Collector, but by an act > 


done in which the Board of Revenue 
took the initiative. Having ordered the line 
to be assumed ang drawn as it was, they 
seul the case to the Collector for disposal. 
If the lands are in Gowalparah, how could the 
case be sent to the Collector of Mymensingh ? 
It is not necessary that the proceedings 
should be regular in order to give the Civil 
Courts jurisdiction to set them aside. The 
more arbitrary and irregular the proceedings, 
the more necessary is the interference of 
the Civil Courts to prevent them from 
working injustice. 
ceeding, in its nature judicial, was gone 
through ; and, if wrong, the irregularity of 
the proceedings cau be no ground for exelnd- 
ing this Court from examining them. If 
the proceedings had been regular this Court 
would have had jurisdiction, That juris- 
diction cannot be excluded by the irregular- 
ity of them. 


_ We, therefore, have power to look into 
the facts, and to decide upon the plaintiff's 
rights, Judging from the parol evidence 
which has been adduced in the cause, the 
Opinions expressed by the various Collectors 
of Mymensingh, aud the decision of the 
Revenue Commissioner of Assam, we are 
of opinion that the line assumed and laid 
down in the Survey Map was not correct. 


There can be no doubt from the parol 
evideuce that some rights were exercised 
by the zemindar in portions of the forests 
and lands much to thé north of the assumed 
line. Whether the payments which he 
received from the Garrows for the chungs 
are to be ecousidered as payments of rent 
or nof, I think it is clearly proved that pay- 
ments of some kind were made to the Rajah 
by the Garrows iu respect of the chungs 
and other matters. 


There can be no doubt that when the 
Revenue Anthorities of Assam interfered, 


aud accompained by Sepoys, compelled pay-- 


ments from the Garrows, such payments 
were claimed and received as rent. 
Having been received ns rent the amount 
was ordered by the Revenue Commissioner 
of Assam ina suit by the Rajah against the 
Government to be paid to the Rajah. 


The cutting of timber would be strong | 


prima facie evidence of an act of ownership. 
If it was in the exercise merely of a right*to 
cut timber, how did the letter right originate, 
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aud who are the owners of the soil over which 
such right was exercised? One question is 
whether the acts done by the Rajah and his 
ancestors on the north side are to be treated 
as mere unwatrantable encroachments by a 
wrong-doer, or to be taken as the exercise of 
rights ; und, if-they are to be attributed to 
the exercise of rights; whether such rights 
were rights of owuership in the soil, or mere 
incorporeal rights over the soik of another ? 


In a case of disputed boundary, if you 
find a man exercising rights of ownership on 
the one side, and on the other side of the 
disputed line of boundary doing, without 
objection, acts which may be attributed 
either to ownership or to the exercise of 
incorporeal rights, such as the right to cut 
timber and other rights of that nature, they 
must, I think, be primd facie attributed to 
ownership, especially when, as in the present 
case, the rights exercised are all which, accord- 
ing to the nature of things, an owner would, 
or probably could, exercise, and when if is not 
shown that there is any other owuer‘of the 
soil, or that any objection to the exercise of 
such rights was ever made during a long 
course of years, They ccrtainly cannot be 
treated as the mere encroachments of a 
wrong-doer without showing that some one 
else was the owner of the soil and that he 
objected. There can be no doubt that the 
Government permanently settled some lands 
with the Rajah’s ancestors. The boundary 
only igin dispute. We find the Rajah and 
his ancestors for a long course of years doing 
acts which may be attributed either to owner- 
ship or to the exercise of incorporeal rights 
on the north side of the disputed boundary 
line. Jtis not shewn that the Government or 
any other person ever objected to such acts, 
I cannot in the absence of all evidence to 
the contrary attribute those acts to any thing 
but to ownership, and Iam of opinion that 
the Rajah has proved that the line laid down 
in the Survey Map was not correct, and that 
his permanently settled estate includes lands 
much to the north of that line, and I am of 
opinion that the plaintiff ought to have a 
declaration that he is not bound by the line 
so laid down as the boundary-of his estate. 


In the course of my remarks on the 2nd 
question, I have indirectly given my opinion 
on the third point, vig., that this Court has 
the power to set aside the survey proceedings, 
although they were irregular. But it does 
net follow that because the plaintiff is en- 
titled to lands to the north of the boundary 
line laid dows he is entitled to all the lands 


up to the line which he claims as his north- 

ern boundary. The Judge of Mymensingh 

has, in my opinion, fallen into an error in 

deciding that upon the evidence the plaintif 
is entitled to the lands up to the boundary 

line which he contends for. He has not 

merely declared that» the line drawn 

by the Survey Authorities is not the 

northern boundary of Pergunnah Shoo- 

shung, but he has proceeded to declare that. 

the right and title of the plaintiff in the land 

claimed is established, that is to say, that he 

is eutitled up to the hills lying to the north 

of the Villages Aboolgarrai and Lensengar- 

rair. There is no sufficient evidence to- 
prove such a right, or to enable us to declare 

with certainty what is the correct boundary 

of the plaintiff’s estate. 


Mr. Justice Seton-Karr also seems to have 
fallen into an error similar to that of the 
Zillah Judge. He says—‘ Even if it be con- 
“ ceded for Government that the Rajah has 
‘not shown, by precise and documentary 
“evidence, that this hill tract actually 
“ formed part of the assets of his estate at the 
“ Perpetual Settlement, I would still say that 
“he has shown a prescriptiveright to col- 
‘t lection, and receive tribute from the tract 
“in question, and that the Government, in 
“ opposition to the case which he has set up, 
“has shewn literally nothing to debar him 
‘t from the future exercise of those rights.” 


But that is not what the plaintiff claims. 
He does not merely claim certain incorpo- 
real rights over the land to the north of the 
line laid down in the Survey Map, but he 
claims to be entitled to the lands up to the 
northern boundary described in his plaint as 
part of his permanently settled estate; and 
it appears to me that he has failed in proving 
his case to that extent. 


Mr. Justice Seton-Karr proceeds— I 
“ wauld simply confirm the judgment of the 
‘Tower Court and declare the Rajah 
“entitled to the privileges and dues which 
“he has always enjoyed till a recent 
“date: It is obvious that the collection 
“ of these cesses, however primitive, irregular, 
“ and uacertain, may form an important part 
‘ of the plaintif?sincome. Dealing with the 
“ case, as a judicial tribunal ought to deal with 
‘Sit, I have only to say that I think thejudg- 
“ ment ought to be affirmed substantially, 
“ and the appeal dismissed with costs.” 


It appears tome that Mr. Justice Seton- 
Karr, although right in other respects, has 
fallen into a mistake in declaring that the 


c 
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plaintiff is entitled to the lands as partof| Ifthe plaint itselfalone be looked at, it 
his permaneNly settled estate, merely be-| is, I think, almost impossible to say that any 
cause he considers that he has aright to the | thing actionable on the part of the defendant, 
privileges and dues which he has enjoyed. | that is, the Government, is there disclosed. 
J am of opinion, therefore, that the decisions; The written statements that I have seen 
of the Zillah Court and of the Division | afford no aid whatever with regard to this 
Bench ought to be modified, and that it ought! point, and it is only now at the last moment 
to be declared that the line laid down by | that I have been able to discover there were 
the Survey as the northern boundary.of the, issues settled between the parties. But 
plaintiffs’ estate is not the correct boundary ! from the course the litigation has taken in 
line, and that the plaintiff is not bound by | the different Courts, and from the arguments 
the survey proceedings ; and that that part , of the Counsel before us, I come to the 
of the decision of the Zillah Court, which ; conclusion, which I believe to be substantial- 
declares that the plaintiff is entitled to the;ly correct, that plaintiffs intended ground 
-land claimed, should be reversed. Iu other; of complaint is this, viz., that the Govern- 
respects the decision of the Lower Court is ment who settled Pergunnah Shooshung with 
affirmed, Although the plaintiff has, in my : his-\ncestors, have wrongfully drawn a bound- 
opinion, shown that he is entitled to some | ary .jue cutting off a portion of the estate 
lands to the north of tho boundary laid | so settled, and have forbidden the plaintiff 
down, he has failed to prove, to my satisfac- i the enjoyment of zemindary rights in the 
tion, that he is entitled to the lands up to the portion beyond and on the hill side of that 
boundary line which he claims. That being | line. If this be so, I think that that consti- 
the case, I can only declare that he is not: tutes a cause of action upon which the plaintiff 
bound by the line laid down, and not that l ean ask for a declaration of right under Sec- 
he is entitled up to the boundary which he) tion 15 Act VIII of 1859, because it con- 
has claimed. stitutes a cause of action upon which he 
could have come toa Civil Court for relief 


It appears to me that the appeal must be | ing dent! : 
allowed ; that the decisions of the Lower independently of that Section. 


Court and of the Division Bench of this | But it seems to me that a declaration of 
«Court must be reversed so far ag they de-: right tobe made under Section 15 in the 
clare that plaintiff isentitled to the lands spe- | contemplation of the Legislature must be 
cified in the plaint ; and that we must merely : such a specific right as the Court would be 
declare that the boundary line laid down | obliged to arrive at and find to exist in the 
in the Survey Map as the boundary line of case, before it would be justified in giving 
his permanently settled estate is not the true ; other relief than a mere declaration of right 
boundary line ; and that the plaintiff is not] itself, l 
0 y the Survey Map or by the order i i 
be Po ees ae 15th ” april 1859! think, therefore, that if we come to the 
and the subsequent proceeding thereon. The, e a ae case that the Government 
Government has failed substantially in the | a sae act, we ought to 
suit. They ought to pay the costs of the! ss ed Pe eed the proprietary right 
appeal to the High Court, and the appeal: hepa ve a er that the plaintiff has es- 
from the first Division Bench to this Court. | Gor eyond the line wrongly drawn by 
The result is that the Goverment will pay | 3 Te ad has shewn to be Tolas 
all the costs in the Lower Court and in this | a i ii re by the drawing of that line. 
Coit” is is the right which I suppose he asks 
l _ „| us to declare, because I do not think that he 
Jackson, J—I concur with the Chief i could, under the Act, ask for the declaration 
Justice on all tho points. . of any other right than that which ig attack- 
ed by the defendant’s wrong-doing. The 
specification of such a right necessarily in- 
volves a specification of the locality or area 
But I’ confess that I have, during the | over which itextends. Indeed, it seems to me 





Phear, J.—1 substantially agree with the | 
Chief Justice on all the poiuts. 


course of the case, felt very much difficulty | that a proprietary right is not fully defined + 
as to what was the exuct cause of action | until at least the property to which it relates ” 
which we have becu trying, aud I am sfill not | is indicated. To say that a claimaut has the 


without hesitation as to the propriety of the |right to possession of some land beyond a 


form of decision which the Chief Justice and bgiven line, without giving any clue to the ° ~e 
specification of that land, appears to meta ” 


my brother Jackson think is correct. 


hi 
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be as vague and indefinite as if the declara- | minor rights of easement ; and tl 
tion had simply been that >he was entitled | to a conclusion on this poiut is, ; 
-to some sort of proprietary right, and had | believe the Chief Justice has 


gone no further towards distinguishing it. 


Tt seems to me, too, that we shall be doing 
much to encourage great additional and mis- 
chievous litigation if we held that Section 15 
does in effect create a cause of action, for if 

‘this Section justifies the indefinite declaration 
of right which is now proposed to be made, 
it justifies the plaintiff in coming into Court 
with jast so much materials, and no more, as 
will be enough tolead to such a declaration, 
and to my mind this will be a cause of action 
which Courts have not, hitherto recognised as 
sufficient. Thus, for instance, it will be 
always competent to a plaintiff who is 
desirous of bringing a possessory action, 
to confine himself in the first instance to 
bringing a suit to obtain a general declara- 
tion that his possessory rights extend 
beyond, or exist within, a specified boundary, 
before he makes up his mind to bring a suit 
to obtain possession of any definite area 
of which that boundary may be a part 
definition. 


For my own part, I am prepared on the 
facts of this case, to go beyond the’ decision 
of my colleagues. I am prepared to declare 
that the plaintiff has proprietary rights in 
certain specified villages beyond the dis- 
puted line. That the Government line is 
wrong and that the drawing of it has been 
a wrongful act on the part of the Govern- 
ment, I have no sort of doubt. Indeed, I 
think that the Chief Justice -has clearly 
pointed out that the act was most arbitrary 
and high-handed. 


The evidence, with which the Chief 
Justice has so fully dealt, is to my mind 
absolutely conclusive against the line being 
the northern boundary of the Pergunnah 
which was settled with the plaintiff's 
ancestors. No doubt, if a proprietary 
right is to be proved by user alone, 
it. must be always remembered that any 
particular acts of user are only evidence 
of just so large a right as will justify the 
act of user. If an easement will 
suffice for that purpose, the right of easement 
is all that the evidence proves. But when 
acts of user of different kinds are established, 
such that they can only be justified by at- 
tributing them to several easements, if to 
easements at‘all, then-it becomes a matter of 
capsideratior, on the facts of the case, whe- 
ther they are not rather referable to the one 
paramount i of ownership, than to several 


| 
| 
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down in this Court, and wł 
tainly to be found in many of © 
of the Courts at Westminster, 4 
see whether or not acts of use 
the modes of enjoyment, which u 
cumstances of the case it woul: 
able to expect would be display: 
to the property. 


To English Lawyers a familiar 
that of the sea-shore between hi 
water. Ifa person shows that 
ways been accustomed to take s 
that alone may be justified by pre 
a grant to take sand; and so wit 
mooring dues, or any other sing! 
joyment. But if he shows that 
accustomed to do all these things 
number of them, it would be pro 
Jury to infer that he did so by | 
right of ownership, rather than 
had originally obtained so ma 
grants, 


So here, if the acts of enjoy) 
Mr. Justice Seton-Karr appear 
illustrated all the modes of en 
which this disputed property c 
ably be expected to be capable, 
that that learned Judge would 
right had he drawn the conclu 
that those acts of user were att 
proprietorship of the tract upor 
were exercised ; and in that case, | 
tion of the judgment of the Lower 
have been unimpenchable, had | 
on to specify that he found that 
were done, and the enjoyment h 
out the whole of the area clair 
plaintiff. As, however, he di 
that inference’ of fact, but cama 
conclusion of Mr. Justice Macp 
nothing more than the partic 
which Mr. Justice Maepherson 
been made out by the plaintif 
understand, I confess, how the s 
of the- Division Bench could | 
necessity of passing the judg: 
Mr. Justice Macpherson recommi 


For my own part, I am no 
to say thatasa Juryman I s 
drawn the inference of fact from i 
of user alone which Mr. Justice 
geem§-to have avoided; but - 
there been any doubt left upon 
so far as concerns the evidence o; 
is entirely removed by the docu 
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dence in the case, showing the acts and ac- 
knowledgmaats of the Government officials, 
and the fact that Garrow Mehals in the 
hills were recognized as belonging to Per- 
gunnah Shooshung, as well as the other 
Pergunnahs mainly lying at the foot of the 
hills, from the earliest period to which our 
evidence goes back? 


It is perfectly unnecessary for me to sup- 
port what Ihave just snid by a detailed 
reference to the evidence itself, as that has 
been so effectively done by the Chief Jus- 
tice, 


Iam of opinion that we ought to declare 
"that the so-called boundary line drawn by the 
Government, and confirmed by the various 
decisions of the Commissioner and Board of 
Revenue, which are sought to be set aside, 
is not the boundary of plaintifs settled 
estate Pergunnah Shooshung, and I think, 
further, that we ought to declare that the 
villages mentioned in the rooboocarees of.Mr. 
Irwin, Mr. Scott, and Mr, Inglis, and in 
the decision of Mr. Jenkins, form part of the 
settled Pergunnah Shooshung. 


The 31st March 1868, 
Present : 


The Hon’ble G. Loch aud A, G. Macpherson, 
Judges. 


Practice—Finding on remand— 
Memorandum of objection. 


Case No. 278 of 1866. 


Regular Appeal from a decision passed by 
the Judge of Tirhoot,. dated the 28th 
May 1866. 


Meremaa ee a Oe NE AEN a aiaa A m a a AA o r Sp iii a o a 


Ashrufoonissa Begum (Plaintiffy Appellant, 


VErsUus 


Mr. Stewart and others (Defendants) 
Respondents. 


Mr. A. T. T. Peterson, Baboo Bama Churn 
Banerjee and Moonshee Ameer Ali for 
Appellant, 


is oy HHH, 


Mr, B. V. Doyne for Respondents. 

In a casein which an issue referred under Section 
854 of Act VIH of 1859 to the Lower Court, was tried 
there, and the finding was returned with the evidence, 
as no memorandum of objection was filed within the 
time fixed by the Coyrt, the Court declined to allow 
objections to be taken when the appeal came in for 
final determi lation. 


r 

Macpherson, J,—Tux issue referred to the 
Lower Court for trial having been tried, and 
the Court having returned its finding there- 
on together with the evidence, and no me- 
morandum of objection to the finding having 
been filed within the time fixed by the 
Court (one month from the 13th February) 
or up to this day, it is ordered that a decree 
be entered (setting aside the original decree 
of the Lower Appellate Court) for the appel- 
lant for rupees 20,000 with costs, including 
the costs (if any) of the reference back to 
the Lower Court under Section 354. 


Mr. Doyne applies to be heard to object 
to the finding of the Lower Court, although 


no memorandum has been filed. Mr. Peterson. 
opposing the application, we decline to hear 


Mr. Doyne. 


The 2nd Apri) 1868, 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Benamee sale — Long possession— 
Claim by ostensible purchaser — 
Onus probandi— Sections 259 and 
260 Act VIII of 1859. 


Case No, 2007 of 1867. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 29th 
May 1867, affirming a decision passed by 
‘the Principal Sudder Ameen of that Dis- 
trict, dated the 18th February 1867. 


Zoolfekar Ali (Defendant) Appellant, 
versus A 


Mahomed Tukee and others (Plaintiffs) 
Respondents. 


[Vol IX 


\ 
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i 
` Mr. R. E. Twidale for Appellant. 


Civil 


E Mr, C. Gregory and Baboo Rajendra 
i Narain Bose for Respondents, 


“Where plaintiff as heir of the ostensible avetion-pur- 
chaser su il to oust defendant who had been 12 years in 

ossessior , and the latter pleaded that the sale was made 

eramee,- HELD, that the long possession would go to 
prove th truth of defendant’s allegation that the auc- 
tion-pure aser was merely a trustee for him, and it 
would be ir plaintiff to show that his ancestor paid for 
the purch ved property. 


HeLD i at Sections 259 and 260 Act VIII of 1859 did 
not apply, as the sale was made before that law came 
into opert ion, 


Loch, J.—-We think that the Judge has 
wrongly applied the provisions of Sections 
259 and 260 Act VIII of 1859 to this case. 
The su; was instituted on the last day of 
the 12tl year from the date of sale. The 
- defenda: 5 had all along been in possession. 
Plaintiff comes in as heir of the ostensible 
auction- urchaser, and seeks to oust the de- 
fendant. He pleaded tliat the sale was made 
Lenumeé Now, where defendant is in pos- 
session, : 3in this case, we see no reason why 
he shoul | not be allowed to plead that the 
auction-) urchaser in whose name the pur- 
chase ws: made was merely a trustee for him, 
and his long possession would go to prove 
the truth pf this allegation : and then it would 
be for pl. -ntiff to show that his ancestor pur- 
chased it and paid for it. The present case 
is very ‘lifferent from the ease of a person 
claiming + property on the ground that he 
was the 1al purchaser, and that the auction- 
purchase: 's name was used for convenience, 
and that 1:6 was entitled to obtain possession 
as the rel purchaser as against the certified 
purchase:. ‘Weremand the case with instruc- 
tions to the Judge to determine whether 
plaintiffi the real purchaser, and, as such, 
entitled t obtain possession. He must prove 
this. 


Mitte, J—I concur generally in this 
judgment. I think that Sections 259 and 
260 of „ict VIII of 1859 cannot apply to 
this case, inasmuch as the sale in question 
was made under the old law, before Act 
VIII of 1859 came into operation. I also 
wish to point out that the admitted long 
possession of the defendant is an important 
element to be taken into consideration for 
the purpose of determining as to which of 
the contending parties is the real purchaser 
of the property in dispute. The case is, 
acpordingly,-remanded to the Lower Appel- 
late Court to .re-try it with reference to the 
whole sire? ie the record, 
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The 2nd April 1868. 
Pa 
Present: 


The Howble G. Loch and L, S. Jackson, 
Judges. 


Suit by heir for possession—Onus 
probandi. 


Case No. 444 of 1866, 


Application for review for judgment pass- 
ed by the Howble Justices Loch and 
Jackson, on the 5th July 1866, in Regular 
Appeals Nos. 29 and 30 of 1866, 


Teelucko Kooer, Petitioner, 
Versus 
Nirban Singh and others, Opposite party. 


Messrs. R. V. Doyne and C. Gregory for 
Petitioner. 


Baboos Onookool Chunder Mookerjee, 
Unnoda Pershad Banerjee, and Mohendro 
Lalt Shome for Opposite party. 


In a suit for possession, where’ plaintiff had a clear 
title as heir to her deceased husband as against defend- 
ant, WELD that the latter was bound to show adoption 
or some other matter which would p-event the plaintiff 
from succeeding. 


Loch, J.—Wr have heard the Counsel on 
both sides of this case with regard to the 
admission of the review. The general alle- 
gation brought by the applicant is, that the 


| burden of proof has been wrongly put upou 


the plaintiff ; that the Court weighed the 
: plaintiffs evidence against the defendant’s, 
! and then say's that it thought the latter more 
| worthy of credit, whereas the Court should 
| have looked at the defendant's evidence first 
of all, and come to the distinct finding 
whether the defendant had really proved 
adoption and possession. When the case 
was before as, I believe that the course 
taken by the Court was that indicated by 
the applicant ;-~that we did look into the 
evidence given by the defendant, and we 
found that he had made out a case of adop- 
tion, and we found that he had made out his 


newer 


r 
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possession. We then went into the plaintiff's 
evidence, and. we did not think that evidence 
was sufficient to rebut the evidence which 
had been given by the defendant: and for 
this reason we reversed the order of the 
Lower Court, and Ido not sea from any 


thing that has been said to-day that our: 


judgment was erronéous. 

I would, therefore, reject this application 
for review with costs. 

Jackson, J.—I am of the same opinion as 
Mr. Justice Loch. 

Observations, no doubt, occurred in the 
judgment which we delivered after the hear- 
ing of this case, which afford a certain 


“color to some of the objections which Mr. 


Doyne has urged this day before-us. Those 
observations were addressed to the argu- 
ments advanced by the pleaders at the hear- 
ing ; and they also relate in part to some of 
the arguments usedin the judgment of the 
Court below. But there can be no doubt 
whatever that our judgment substantially 
rested upon the credit which we allowed to 
the witnesses for the defendant as compar- 
ed with those on the side of the plaintiff, 

It seems to me that Mr. Doyne is mistaken 
in contending that in this case we laid the 
entire burden of proof upon the plaintiff. 
Itis acase in which we should not have 
been right in doing so, the plaintiff having a 
clear title tohold the estate as heir to her 
deceased husband as against the defendant, 
unless he could show an .adoption or some 
other matter which would prevent the plaint- 
iff from succeeding. ‘This state of facts 
unquestionably imposed upon the defendant 
the necessity of proving the adoption. He, 
accordingly, adduced evidence to that effect, 


and we had then to conaider whether that 


evidence was sufficient to establish the 
special allegation of the defendant, and 
whether it was answered or rebutted by the 
evidence for the plaintiff. Now undoubted- 
ly, there were various blots in the case for 
the defendant, and upon those blots we frée- 
ly observed in our judgment. One of them 
was the attempt to give secondary evidence 
of the contents of the deed by which the 
defendant is said to have been adopted. 
We stated unhesitatingly our disbelief of 
that evidence, but we did not for that reason 
declare that there had been no deed, or that 
there had been no adoption: we put that 
part of the case as it were aside, discredited 
it, and disregarded it. af 

It constantly will happen in this country, 
and does happen in our daily experience, 
that cases perfectly true in themselves are 





by the folly and wickedness of the parties, 
supported or an gttempt is made to support 
them by evidence which is perfectly false 
aud worthless. Itis our duty, when cases 
of ihat description come before us, to express 


our opinion upon such conduct, but we are 


not for that reason’ to deprive parties of the 
benefit of the remaining faéts as they ac- 
tually appear in evidence. Upon the whole 
of this case, which was certainly heard and 
weighed with care, we came to the conclu- 
sion that the evidence of the defendant’s 
adoption, and as to his possession, conse- 
quent upon that adoption, was sufficient, 
thatis, that he had sufficiently discharged 
the burden which lay upon him of meeting 
the plaintiff's case. The plaintiff, we 
understand, has preferred an appeal against 
our decision to Her Majesty in Council. 
Their Lordships in the Judicial Committee 
of the Privy Council have of late, in fre- 
quent instances, shown that they will not 
hesitate to deal with questions of native 
evidence and usage, and if they differ from 
the judgment of the Courts in this country 
upon such questions, they will reverse the 
judgment given here. If in this case their 
Lordships should think fit to do so, and if 
they are of opinion that our judgment is 
based upon erroneous or insufficient grounds, 
I have no doubt that they will reverse our 
judgment, and that justice will be done. 
But I am quite clear that in such a case as 
this, appeal, and not review, is the proper 
course of the dissatisfied party. 


The 2nd April 1868. 


z Present : 


The Hon’ble C. Hobhouse and Dwarkanath 
Mitter, Judges. 
Appeal—Collector’s refusal to exe- 


cute on ground of limitation—Sec- 
tion 151 Act X. 1359, 


Case No. 459 of 1867 under Act X of 1859, 


Miscellaneous Appeal from an order passed 
by the Officiating Collector of Rungpore, 
dated the 23rd April 1867. 


Nubo Kishore Roy (Decree-holder) 
Appellant, . 


BEPSUS 


Huro Soonduree Dossia and others (Judg- 
ment-debtors) k 
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Baboo Nuleet Chunder Sein for Appellant,| reversing a decision passed by the Moon- 
sif of that District, dated the 3rd 
October 1866. 


Baboo Bhowanee Churn Dutt for 


_ Respondents. 
No appeal lies from the order of a Collector refusing Ramyad Sahoo (Plaintiff) Appellant, 
to execute a decree on the groupd that the decree was 2 
barred by the Law of Limitation. 


f , ees: versus 
Mitter, J.—Tuis is an appeal against an 


order of the Officiating Collector of Bung-| Doolar Sahoo (Defendant) Respondent. 
pore, rejecting the prayer of the petitioner = 
for the execution of = deid sbuaned by Baboo Kishen Sucea Mookerjee 
him upon the ground that the decree was for Appellant. 
barred by the Taw of Limitation. We are 
of opinion that such an appeal cannot lie | Baboo Tarucknath Sein for Respondent. * 
under the provisions of Section 151 Act X 
of 1859. Wae have been asked by way of mo- | Arbitration awards not brought into Court under Sec- 
tion to interfere with the order of the Lower | tion 327 Act VIII, 1859 arenoton that account uoces- 
Court under the powers vested in us by | sarily invalid, 
Section 15’of the Charter Act; anda Full 
Bench Ruling of this Court, reported in! Jackson, J.—Tuis was a suit to recover 
page 520, Sutherland’s Weekly Reporter, | certain lands. The plaintiff put forward as 
Volume VII, was cited in support of this | his title deed to those landsa bill of sale iu 
request. But we are of opinion that this| the name of Byjuath Sahoo, and an arbitrh- 
is not a proper case for interference under | tion award made between plaintiff and 
the provisions of Section 15 of the Charter Doolar Sahoo. Plaintiff alleged that the lands 
Act. In the Full Bench case, the Deputy | had been purchased jointly by himself and 
Collector had refused to exercise juris- | Doolar Sahoo in the name of Byjnath Sahoo, 
diction which he ought to have exercised | the minor son of Doolar Sahoo; and thatin 
under the law; but in the case before us,! a Separation of estate between himself and 
the Collector has exercised the jurisdiction ' Doolar Sahoo which had been carried out by 
vested in him, but he has refused to carry! arbitrators, these lands had fallen to his 
.the decree into execution in consequence | share. Doolar Sahoo did not contest the claim, 
of its being barred by limitation. If we but Byjnath Sahoo being of age alleged that 
were to interfere in such a case merely | the purchase by his father had been made for 
because the Collector might have com- j his (Byjuath’s) benefit, and with money be- 
mitted an error in applying the Law of longing to him (Byjuath Sahoo). 
Limitation, Section 151 of Act X of 1859| ‘The first Court decreed the plaintiff's 
would become a mere dead letter. The | claim. The Appellate Court, however, was 
. application is accordingly rejected with | of opinion that the arbitration award was ren- 
costs. dered null and void by the plaintiff not 
having brought it into Court to be enforced 
within six months of its béing passed, and 
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. quoted Section 827 Act VIII of 1859 in sup- 
The 3rd April 1868. port of this view ofthe law. On this ground 
Present : the Appellate Court dismissed the plaintifl’s 

sult. 


‘he Hon’ble A. G. Macpherson and E.) On special appeal it is urged that the Ap- 


Jackson, Judges. pellats Court has taken an erroncous view 
| i of the law. We think that it is erroneous, 
jt 


section 327 enacts that if an arbitratio 
ds—Section 327 Act Sec i De PRS 
4 rbitration awards—Se award is brought into Court within six 
months, it may, if no objection is raised to it, 
p be enforced as a decree, and exccution taken 
Case No. 2415 of 1867. out upenit. But it doés not follow that alt 


: ° ag arbitration awards not so brought in are 
‘am a decision passed by | * : : g 
Spaiel A pEr a $ Y | invalid. As Doolar Sahoo has not contested 


the Officiating Principal Sudder Ameen | the plaintiff’s claim under the award, that 
of Patna, plated the 16th July 1867, | award is good as between the plaintiff and 


VITI. 1859. 
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Doolar Sahoo. As between the plaintiff and 
Byjnath Saltoo, the issue was properly raised 
in the first Court, whether the lands were 
purchased by Doolar Sahoo for himself and 
the plaintiff jointly with their funds, or whe- 
ther they were purchased by Doolar Sahoo 
for Byjoath Sahoo with Byjnath Sahoo’s 
funds. The Principal Sudder Ameen must 
proceed to try the same issue. His decision 
is reversed, and the case remanded to him. 





The 3rd April 1868. 


Present: 


The Hon’ble L. S. Jackson and C. Hobhouse, 


Judges. 


Decree against 
‘against husband—Section 105 Ac 


VITI. 1859. 


toa ¢ 


Case No. 83 of 1867. 


wife -—- Execution &rroveous. 
4° 5° held at the time—that the determination 


Herp, that he was not liable to summary proceedings 
in execution, and that the term “judgment” in Section 
105 Act VIII. 1859 did not include the judgment in 
appeal, 


Jackson, J.—Tats is an application to re- 
view our judgment, dated 11th Septem- 
ber last, in the execution case of Bindabun 


|Chunder Sircar and another against Mr. 


A. B. Mackintosh. 


The grounds upon which error is alleged 
are, in fact, the two grounds: which’ were 
mainly urged before us at the ‘hearing of 
| the special appeal. ‘They are, first, that 
| Mr. Mackintosh was bound by a previous 
decision against him upon the very point 
| now raised, vez., his liability under the decree 


{ * N * * * r 
: against Mrs, Harris. This point, however, 


‘has not been greatly pressed by the learned 
ı Counsel Mr. Piffard: and looking at the 
circumstances of the case, we see no reason 
to think that our ruling on that point was 
We think—and we believe we 


of the ‘point of law against Mr, Mackintosh 
was so accompanied by a determination of 
the Court for other reasons not to execute 
.the decree against him, that he was not 
‘bound at that time to appeal against the 


Application for review of judgment passed decision upon the first point. 
by the Howble Justices Jackson and, The second question is whether, looking 


Hobhouse, on the 11th September 1867, 
in Miscellaneous Appeal No. 373 of 1867. 


Bindabun Chunder Sirear Chowdhry and 


another, Petitioners, 
UETSUS 


` Mr. A. B. Mackintosh, Opposite party 


Mr. Piffard and Baboo Nil Madhub Bose 


for Petitioners. 


upon the matter as one for decision now, we 
were right in holding that Mr. Mackintosh 
i was not liable in this exgution proceed- 
| ing, £. ” 
| The guit was one commenced against the 
first husband of Mrs. Mackintosh, Mr. 
' Harris, in the year 1841. It is only neces- 
‘sary to say that Mr. Harris died while that 
! guit was pending ; that Mrs. Harris was 
| brought upon the record as defendant, and 
| the judgment was given against her on the 
118th April 1844 ; that she appealed against 
: that judgment, and the judgment was afirm- 
jed in 1848. Mrs. Harris, in the meantime, 
| that isto say, in 1846, married Mr, Mackin- 





Baboos Romesh Chunder Mitter and Nill tosh, against whom execution is now sought. 


Monee Sein for Opposite party. 


í 


, In our first judgment in this case, we were 


P a 
[Vòl IX. 


: | of opinion that the decree was not against 
A party having died while a suit against him was Mrs, Harris (now Mackintosh) personally, 

pending, his widow was brought upon the record as: but was wholly against her in her eapacity 

defendant, and judgment was given against her, which | of representative of her deceased husband. 


was subsequently affirmed on appeal, The original It appears that on that point we fell 
deerce embraced an award of certain wasilat (accruing, to a certain extent into error, and that al- 
after the husband’s death) for which the widow was though the original defendant was the 
personally liable. Between the original and final judg- - husband, yet the decree embraced an award 
ments she married agam, and execution of the decree ' of wasilat accruing after the husband’s 
` wag accordingly sought against hor second husband. ideath and during the pdssegsion of the wi- 
\ 


“ws 


“he part of the 
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dow, and for which, consequently, she would 
be personally liable. Whether it was right 
to make that award in the decree upon the! 
suit against the husband is a question into 
which it is now too late to enter : bul, rightly 





or wrongly, it seems judgment was given | 
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against her personally, as well as in her re- 


presentative character. The case, then, | 
stands that for certain wasilat decreed in 
that suit, Mrs. [arris was peysonally liable, 
Mr. Mackintosh married her after judgment 
had beeu given, and while the appeal 
against that judgment was pending; and the 
question is whether under such circumstances 
execution can be taken out against Mackin- 
tosh. Mr, Piffard relies, aud wholly relies, 
upou the terms of Section 105 of the Civil 
Procedure Code, That Section is iu these 
words :—'The marriage of a woman, plaintiff 
or defendant, shall uot cause the suit to abate, 
but the suit mav uotwithstanding be pre- 
ceeded with to judgement, and the decree 
thereupon may be executed upon the wife 
alone ; aud if the case is one in which the 
husband is by law liable for the debts of 
his wife, the deeree may, with the permis- 
sion of the Court, be executed against the 
husband also, 


Me. Piffatd’s coutention is that the word 
“judgment” in this Section must inelude the 
final judgment. We think he went s> far 
as to contend@that it would inclnde the final 
determinntion\of wasilat, but at any rate 
he coufended Natit must include the deter- 
mination of the \ peal in the suit, Upon 
the best consider rion which we can give to 
the Section, it appears to us that we sliould 
not be justified in extending the liability to 
simmary proceedings in execution which 
that Section allows against the husband be- 
yond the strict words of the Section itself, 
Procedure Code from 
which this Section is taken is that part 
which relates to “suits previous to judg- 
ment.” It is altogether disconnected fromm, 
and independent of, Chat portion of the Code 
which relates to nppeals : aud we feel satis- 
fied that if the Legislature had meant to 
declare that execution might be taken oust 
wagiinst a husband marrying a wife against 
bg a judgment had been given, or was 
SO yn ling in appeal, its intention wouk? 
arg gen expressed in distinet terms snd 

ifferent portion of the Code. That 

r view of Section 105, the execution- 
ie is seeking now to execute this de- 
gniust Mr. ‘Mackintosh who was nei- 
ther a , party“ to the suit nora personal re- 
_přesentative of, any such party. There is 
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no provision of the Code which under such 
circumstances will ennble profeedings to be 
! teken against him in execution; but the 
decree-holder, if he seeks to make him liable 
for the debt of the wife whom he bas mar- 
ried, —whont he has married subsequent to the 
giving of judgment agaigst her—iust esta- 
blish that liability, it seems to us, by separate 
suit. We think, therefore, that although 
we fell into n slight error of facet in our 


judgment in this case, ip does uot affect the 


determination of the appeal and couse- 
quently this application should be rejected 
with costs, 


The drd April 186s, 
Fresent: 


The Hon'ble L. S. Jackson and C. Hobhouse, 


Judges. 


ERimitation—Proce:dings under Sec- 
tion 20 Act XIV. 1859—Bona fides 
— Onus probandi, 


Case No. 8t of 1867. 


Application for review of judgment passed 
by the Hon'ble Justices Jackson and 
flobhouse, on the Tth August 1867, in 
Miseellancous Appeal No. 230 of 1867. 


Tabbur Singh and others, Petitioners, 
versus 


Motee Siugh and others, Opposite party. 


el. T. T. Peterson and Baboo Roop- 
nath Banerjee for Petitioners, 


Mr, 


Baboo Mohinee Mohun Roy for Opposite 
. party, 


Application for notice, notice itself, service of notice, 
issue of process, and execution of | recess, are all separate 
and distinct acts, which the judgment of the Full Bench 
in th- case reported at page D3of the Weekly Reporter, Vol. 
VI, contampl tes as proceedings, whioh, if bond fide tahen, 
would bar the operation of the Law of Limitation, but 
no proceeding would be effectual within the meaning of 
Section 20 Act XIV, 1859, uuiess it were dond fide. 
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The Court will generally presume that the proceed- 
ings were bond fale, and it lies on the party who impugns 
them to shew or suggest something from which the 
Court may infer that they were not bond fide. 

Quere.—Whether a question of bund fideis one of 
law or one of fact? 


Jackson, J.—Iv appears to me that this 
application ought not to be admitted. The 
principal point on which the learned Counsel 
hag urged a re-consideration of our judgment 
is, that whereas we declared that the Lower 
Appellate Court had found upon the ques- 
tion of bona fides, so that we were preclud- 
ed from coming to any decision on that 
point, or from questioning its decision, that 
question of bona fides isa question of law, 
nnd not a question of fact, and is one upon 
which, if the Lower Appellate Court had 
drawn an erroneous inference, this Court 
would be bound as matter of Jaw to set it 
right. It so happens that in this case it is 
not very materin] whether the position taken 
hy the learned Counsel is correct or not, 
because upon a review of the facts of the 
case, as far as they have been before us, I 
am quite clearly of opinion that we should 
not be justified in saying, that we have no 
ground for saying that the Lower Appel- 
jate Court did draw an erroneous inference 
from the facts upon the question of bona 
fides. It must be borne in mind that. the 
practice of these Courts, the usages df this 
country, aud the universally received dvc- 
trine upon the subject of executions, is 
. widely different from what prevails in 
England. It might be salutary, and I 
myself was much inclined, to lighten the 
rales which regulate the execution of 
decrees, and ta subject parties, who sought 
to execute after the lapse of considerable 
time, to satisfy the Court that they had been 
duly diligent on former oecasions in seeking 
to obtain satisfaction of their decrees. But 
the opinion which I originally entertained 
has been over-ruled by the decision of n Fall 
Bench, and subsequent experience and re- 
flection have led me to the belief that if 
we were to draw unduly close limits within 
which parties would be allowed to execute 
their decrees, considerable hardship would 
be the result, and judgment- debtors would 
derive the benefits of rules which they had 
never relied upon, and which are contrary to 
the usages and the understood inw of the 
country. The old practice upon these points 
was that a man might execute his decreas at 
any time within 12 years from the date of 
the last proceeding in the case ; and so lax 


was the practice, that a mere order removing 
the case from the‘files of the Court, although 
possibly nothing might have been done 
for years nantecedently, was looked upon 
as a proceeding taken by the judgment- 
creditor, and one from which he might 
reckon a fresh petipd of 12 years. Now, 
Act XIV of 1869 has nowhere prescribed 
or laid down whut should be considered a 
proceeding ; and if we were at once to rush 
from the extreme of the old lax proceedings 
into anything analogous to what I understand 
to be the practice of the English Coufts, 
we should be shcrificing an amount of 
property and producing an amount of hard- 
ship which 1 believe would be almost in- 
calculable. 


The Full Bencil in the case reported in 
the VI Weekly Reporter, page 98, has 
allowed a very considerable latitude to 
decree-holders. The Chief Justice ob- 
serves :—“ We think the words ‘some pro- 
“ ceeding? in Section 20 Act XIV of 1859 
“ include every application for execution 
“bond fide made, and all acts done either 
“ by the Court or by an officer of the Court, 
“or bona fide by the applicant for enfore- 
as ing adecree or keeping it in force. For 
“« instance, if a decree or order of the Court 
® were more thnn one year old, the appli- 
“ eation made to the Court for execution 


- would he a proceeding to ‘enforce the 


“ decree,” &c. So also the service of such 
notice if made bond fide ; so also the issue of 
process of execution, or tlie execution of 
such process : these would all be proceed- 
ings, but no proceedings would he effectual 
within the meaning of Section 20 unless jt 
were bond fide. Therefore the application 
for notice, notice itself, service of notice, 
issue of process, the execution of process ; 
nll these are separate and distinct acts which 
the judgment of the Full Bench contem- 
plates as proceedings, which, if bona fide 
tnken, would bar the operation’of the Law of 
Limitation. 


I have always understood—and I believe 
the view to be endorsed by the majority of 


my learned colleagues, if uot all of them-7~ 


that where the question of good faith a 
the Court will generally presume 

proceedings were bond fide taken, and tl 
lies upon the party who impugns 
proceedings, or alleges them to be insu 
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to show, or af any rate to suggest, something. 
from whicli “the Court may infer that they . 


were not bond fide. The law hasnot required 
that any proceeding of a par ticular kind 


(Vol. IX” 
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should be taken: it has not directed either 
that property should be attached, or that the 


person of the judgment-debtor should be |’ 


seized, or that any other specific act should 


be done, in order to keep the decree in force. | 


It is only required, apparently, that the execu- 
tion-creditor should actin such ae manner 
that the Court should collect from his proceed- 
ings that he desired bond fide to keep his 
decree in force, and had an intention of 
enforcing the just claim whith he had upon 
the judgment-debtor. The question raised 
by the learned Counsel in this case is one 
upon which there may be some diversity of 
opinion ; and if the question should hereafter 
arise, it may be necesssary to refer it for the 
opinion of a Fult Bench. En the present 
case E think the reference not necessary. I 
think that whether we regard the question 
of bona fides as one of fact or one of law, in 
the one case we are bound to act upon the 
finding of the Lower Court, and in the other 
case there is no reason for questioning the 
correctness of the view which has been taken 
below, 


Î thiuk therefore that the applieation must 
be dismissed with costs. 


Hobhouse, J.—E concur in thinking that 


‘the application im this case must be refused. I 


think that whether the questiou of law arises 
or not, those proceedings upon which the 
Lower Court reltes, that is, the proceedings 
of the 5th December 1862 and of the 16th 
April 1868, were proceedings of that nature 
that we cannot say that the Lower Court was 
wrong when it held that they were sufficient 
to keep the decree alive. 





The 4th April 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kl, Chief 
Justice, and the Hon’ble W. S. Setou- 
Karr, L. S. Jackson, A. G. Macpherson, 
and C. Hobhouse, Judges. 


Wasilat—Indigo crops. 
Case No 362 of 1867. 


Miscellaneous Appeal from an order passed 
‘by the Prigicipal Sudder Ameen of Gya, 
dated the 30c May 1867. 
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Ranee Asmed Kooer and others 


(Judgment-debtors) Appellants, 
VETSUS 


Maharanee Indurjeet _ Kooer (Deeree-holder) 
Respondent, 


Messrs. BR. E. Twidale and C. Gregory 
for Appellants. 


Ur. R. T. Allan, Moonshee Ameer Ali, and 
Baboo Romanath Bose for Respondent. 


The proper principle applicable to a case in which 
the person liable to mesne profits has not let the lands 
to tenants, but has himself occupied and cultivated it, 
growing on it indigo and other crops, is not to assess 
wasilat according to the value of the manufactured indigo 


‘or other crops, but according to what would have been a 


fair and reasonable raut for the land, if the same had 
been let to a tenant during the period of the unlawful 
occupation of the wrong-doer. 


This ease was referred to the Full Bench 
by Seton-Karr and Macpherson, J. Fa 
under the following remarks :— 


Macpherson, J.—Tae plaintiff having in 
another snit got a decree for possession of 
certain lands, now sues for mesne profits. 


In her plaint she alleges that the lands 
in question were kept by the defendant 
in his own hæs possession, and were culti- 
vated by him:and she prays “ for the re- 
covery of rupees 7,762-2-8, on aecount of 
puceæ or boiled (manufactured ) indigo, 
rubbee, and other crops,” with interest, 


The Lower Court was of opinion that, 
assuming it to be true ihat the defendant 
had himself oceupied and cultivated the 
land as alleged, the plaintiff could recover 
as mesue profits, only such a sum as might 
have reasonably beéa realised from tenants, 
supposing that the laud had been let out 
to teunuts. And the Court accordingly 
gave the plaintiff a decree for rupees 293-14, 
being the amount at which it estimates the 
rents which might have been realised from 
tenants. 


Tho plaintiff appeals, and, while sbandon- 
ing her claim to the value of the manufac- 
tured indigo, contends that she is entitled to 
the actori value (less cost of production) of 
the various crops of indigo, rye, muttur, &c., 
which have been produced on the landa 
during her dispossession. And she relies 


A 
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‘on the judgments of a Division Court in|“ Bindabun being established to the satis- 
the cases of» Bissennessury Dabee versus | s faction of the ‘Principal Sudder Ameen, 
‘Tarasoonderese Brahminee (Marshall's Ee- | «6 he has awarded to the decree-holder as 
port, 201); Ramnath Chowdhry versus Di- |“ wasilué not only the collections from 
gumber Roy (3 Weekly Reporter, 30, Miscel- |“ ryots, but also the value of the indigo 
laneous); and Khemunkuree Dabia versus | “ produced and made during the time’of his 
Modhoomatty Dabia (4 Weekly Reporter, | & disposgession. Byt the Principal Sudder 
23, Miscellaneous), as showing that she is |‘ Ameen was not, in our opinion, authorised 
entitled to what she asks for. “in executing this decree to determine 

The two last of these cases certainly are | “ such questions and to give to the decree- 
authorities in plaintifi’s favor. But they |“ holder the profits arising’ from the skill 
conflict with certain other decisions of the |' and capital employed by, or an account of, 
High Court, which, in our opinion, take the | ‘‘ Bindabun in making indigo. 


more correct view of the law. “ We therefore remand the case in order 
- The first of these is the case of Binda- | “ that the Court may determine the amount 
bun Chunder Sircar Chowdry versus) ‘‘of mesne profits in accordance with this 
Roberts, decided by Steer and Morgan, | “ decision.” i 
J.J., on the 17th November 1862. This) Jn the case of Rughoonath Roy versus 


judgment has not, we believe, been reported. | Baraik Greedharee Singh (7 Weekly Re- 

In ascertaining the amount of mesne profits | porter, 244), which is not exactly in point 
payable under a decree, the Lower Court as- | but which has an important bearing on the 
sessed the amount at rupees 33,664, “ being | question, it was held that a mortgagee in 
“for the most part the estimated value of | possession of mortgaged lands, who, instead 
“indigo produced on the land during the | of letting them to ryots, cultivates them him- 
“ years 1854—58, ” self, is uot liable to account for the profits 


The High Court say :— The Principal arising to him by farming the land, but only 
‘ Sudder Ameen was of opinion that the de- for guch profits as he would or might have 
«c oree-holder was entitled to the value of the | eelised liad he left it to a tenant. 
. "indigo by reason of his having been On the part of the defendant, reference 
“deprived of a certain jote in the Innd in| was made in argument to decisions of this 
“the year 1853, when one Ram Coomar| Court, which will be found reported in 
“Coondoo brought a suit and ousted him | Weekly Reporter, Special No, 40; 2 
« from the land on which he had previously | Weekly Reporter, 10, Miscellaneous ; 3 
“cultivated the indigo plant. The Prin-| Weekly Reporter, 25, Miscellaneous; 7 
“cipal Sudder Ameen found that Binda- ; Weekly Reporter, 78 and 230. 


“bun, the judgment-debtor, und the said) We think the questions ought:to be re- 
“Ram Coomar, were in truth one and the [ferred to a Full Bench for decision, aud 
“ snme person, and that the judgment-debtor [we refer it accordingly. The case 
‘having improperly deprived the decree-| must be remitted to us for final determina- 
£ holder of the possession of the land, is} tion, whatever the decision of the Full 
“bound to pay to the latter as mesne profits} Bench may be. 
“ the value of the indigo. oo, , 
‘We think that the decree-holder is en-; The question 1s, what is the proper 
' titled, in execution of his decree in this} priveiple on which mesne profits are to be 
e suit, to recover as mesne profits from “the calculated, when the person liable to pay 
‘“ judgment-debtor the collections which he the mesne profits has not let the land to 
“or other persons in collusion with him | tenants, but has himself occupied and culti- 
‘and acting on his account, have made | vated it, growing on it indigo aud other 
“from ryots: and as to that part of ee alee 
7 land which has been used for indigo The judgments of the Full Bench were 
cultivation, the decree-holder is entitled! 77. ; i 
ri delivered as follow :— 
in execution of this decree to receive, 
‘on account of mesne profits, such a| Peacock, C. J. (Macpherson and Hob- 
“sum as a tenant using the land for | house, J. J, concurring ).—I think there 
“the same purpose might be expected|is no doubt about this case- The plaint- 
“to pay asrent. The alleged wrongful | iff has sued for the mesne pyofits of lands 
“act of Ram Coomar’ and ‘the: identity | from which she has been tuned out *of 
“of Ram Coomar with the’ defeudant | possession, -She says that the: defendant, , 
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whilst he was in possession, grew indigo 
crops upon the land, and manufactured indi- 
go from the crops. She claimed the-value of 
the indigo as damages. It is clear that the 
value of the manufactured indigo was not 
the proper measure for her damages. On 
appeal, she abandoned her claim to the value 
of the manufactured indigo, and contended 
that she was entitled to the value of the 
indigo and other crops. 


The plaintif did not sue for the crops, 
but for the Joss which she has sustained in 
having been kept out of the laud. There 
is a great distinction between suing for crops 
which were grown upon and taken from her 
lund during the time she was wrongfully 
kept out of possession, and suing for the loss 
which she has sustained by being deprived 
of the land. Ifshe sued for the crops, she 
could not have the value of the crops, as 
well as the sum for which the land would 
have let whilst the crops were growing. 
She must have been satisfied with the value 
of the crops, however bad they might have 
been. On the other hand. if she sued 
for the occupation of the land, she would 
have been entitled to it, even if the crops had 
wholly failed or the indigo had béen spoiled 
in the course of manufacture. 


The defendant incurred considerable risk 
in growing ludigo ; and if the cultivation suc- 
ceeded, be was entitled to have the expense 
of cultivation as well as the valne of the risk 
deducted from the value of the crop. The 
plaintiff ought not to be compensated for risk 
which she never ran, or for expenses which 
she never incurred. If the whole of the 
indigo crops had been destroyed by rain or 
other cause, the plaintiff would not have been 
satisfied to give up the fair occupation value 
of the land, but would have thrown the 
whole risk of the cultivation upon the de- 
fendant. All that she is entitled to recover 
asdamnages is a fair and reasonable compensa- 
tion for what she has lost by being deprived 
of her land. 


The question which has been referred to the 
full Bench is, what is the proper principle 
on which mesne profits are to be calculated 
when the person liable to pay the mesne pro- 
fits has not let the lands to tenants, but has 


‘himself occupied and cultivated it, growing 


on it indigo and other crops. 


z 
# 


I am of opinion that the proper principle 


of which suth damages ought to be assessed is 


to ascertain waat would have been a fair and 
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reasonable rent for the land if the same had 
been let.to a tenant during thæ period of the 
unlawful occupation by the wrong-doer. 


The case will go back to the Division 
Bench which referred it, in order to be de- 
termiued upon the merits, 


Seton-Karr, J—I ani of the same opinion. 
There are ouly two cases which at all sup- 
port the contention of the appellant. ‘The 
ease reported iu Marshall’s Reports, page 20, 
is not at all in point. The two cases which 
really do support the contention are those 
in the 3 Weekly Reporter, page 30, 
Miscellaneous Rulings, and 4 Weekly 
Reporter, page 28, Miscellaneous Rulings? 
But, with all respect to the Divisional 
Bench which laid down the principle 
in those decisions, I cannot think that such 
a principle is correct. The sound principle 
appears tome to be laid down at page 78, 
Volume VIL of the Weekly Reporter ; and 
that principle has also been followed on 
other occasions, I would carefully guard 
myself from expressing an opinion as to what 
the principle should be where a cultivating 
ryot, holding jummai or other lands which 
he has cultivated himself for a considerable 
period, has been dispossessed by a wrong- 
doer. Butin the present case I think the cor- 
rect principle,—and, in fact, the only prin- 
ciple to be adopted,—is that of estimating the 
plaintiff’s loss by the amount of rent which, 
if in possession, he would have received. 
There is an additional reason for adopt- 
ing this principle, because if it were 
necessary, as if would be, to arrive at a 
calculation, by considering all the vary- 
ing produce of a very considerable tract of 
country, the differences both in yield and 
in price, nnd the fluctuations of the markets 
at different seasons, the enquiry would cer- 
tainly be harassing, and might possibly be 
interminable and iufructuous, But this is 
only an additional reason for adopting the 
principle that the rent should be the basis 
of calculation, and I rest my decision main- 
ly on the simple ground that the measure of 
dumages to the plaintiff (appellant) should 
be what he has actually lost, and not what 
his adversary may have actually gained by 
his own endeavours while in wrongful pos- 
session. 


Jackson, J.—Y am also of the same opinion. 
Ou the general question, I entirely concur 
in tie view expressed by the Chief Justice. 


In respect of what the decision might hava 
been if the plaintiff had brought his action 
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jn the form of a suit for damage occasioned 
by the defendant's trespass in carrying away 
the crop from the plaintiff's land, I would 
remark that suits in that form are not, I 
think, generally known in our Courts. This 
was clearly a suit in the ordinary form 
for wasilat,—not a suit for damages on ac- 
‘count of trespass, 





The 4th April 1868, 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Homble W. S. Seton- 
Karr, L. S. Jackson, A. G. Macpherson, 
and ©. Hobhouse, Judges. 


Stay of execution—Section 338 Act 
Wiis. 1859—Security—Section 35 
Act EXILI. 1861. l 


In the matter of Ranee Ismaid Kooer 
and Ranee Soonyat Kooer, widows of 
the late Rajah Modh Narain Singh 

`” ( Aiscellancous Appeal No. 358 of 1867). 


Hessrs. R. V. Doyne, R. E. Twidale and 
C. Gregory for Petitioners. 


A party wishing to stay execution, under Section 338 
Act VIII. 1859, of a money-~-decree, is bound to show 
sufficient grounds to the Court for staying it, nnd the 
role is equally applicable to decre:s for immoveable pro- 
perty and to other decrees. : 
- When an order is made for the execution of a decree 
against which an appeal has been preferred, the Court. 
under Section 86 Act XXIII, 1861, may, if it thinks fit, 
require security to be given. 


This case was referred to the Full Bench 
` on the 6th Auuust 1867, under the fol- 
lowing orders, recorded by Loch and 
Hobhouse, J. J. 
Hobhouse, J.—In the case before us, the 
petitioner was appellant in an appeal against 
a decree for money, aud he applied under 


Section 338 Act VIIL of 1859 for stay of 


execution on security given. 


"Mr, Doyne for the petitioner whey*call- 
ed upon to show cause why execution 
should be stayed on security given, -con- 
tended that; inasmuch as the decree was-a 


decree for money, it was not necessary for 
him, to show cause at all, for thatthe prac- 


tice of this Court in decrees for money, as ` 


interpreted by its decision, was at once to 
stay’execution without cause shown on good 
and sufficient security being given; and he 
relied on a decisign of the late Sudder 
Dewanny Adawlut, page 240, 24th December 
1861, Mahomed Wajid Ally Shah, appel- 


lant. A 


In that decision the learned Judges remark 
as follows :-— 


“The principle laid down by the Court 
regarding the staying of the execution of 
decrees appears to be this. 
decree is for land or other immoveahle 
property, the decree-holder is allowed’ to 
execute his decree, unless good and sufficient 
cause for staying it be shown. When the 
decree is for money, the Court, inthe exer- 
cise of its discretion under Section 380, 
allows the debtor to stay execution on giving 
good and valid security, and we think that 
course should be followed in the preseut 
case.” 


In these remarks the learned Judges seem 
to lay down the principle that when a decree 
is a decree for immoveable property, then exe- 
cution shall not be stayed unless good and sufti- 
cient cause be shown; but that, on’ the other 
hand, when a decree is a decree for money, 
execution may at once be stayed on good 
security given, whether good and sufficient 
eause be shown or not. 


I venture to think that this principle is 
not warranted by any terms in the law, 
(Section 338); and that, on the contrary, 
the words “ for sufficient cause shown” and 
‘if sufficient cause be shown” apply equally 
to all decrees, whether for moveable or 
immovenable property : and to hold that exe- 
cution of decrees of any kind may be stay- 
ed without sufficient cause shown, seems to 
me equivalent to holding that a decree shall 
be stayed “by reason only of an appeal,”— 
a „proceeding which the law expressly 
forbids. A 


I believe my brother Loch, who was one 
of the Judges in the case of 1861, now con- 
curs In this view; but as itis at variance 
with a previous decision of other learned 
Judges, I would suggest that it be submitted 
for the decision of a Full Bench. 


The question is, whether or not execu- 
tion of'n decree for money mayson security 


given, be stayed without sufficient: cause . 


shown. 4 
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Loch, J.—I concur in submitting the 
points to the consideration of a Full Bench. 


The judgment of the Full Bench was 
delivered as follows :— 


Peacock, C. J.—I think it is quite clear 
that if a party wishes to sity execution under 
Section 338 of Act VIII of 1859, he is bound 
to show sufficient ground to the Court for so 
staying it. Under Section 386 Act XXIII 
- of 1861, when an order is made for the exe- 
cution of a decree against which an appeal 
has been preferred, the Court, if it thinks 
fit, may require security to be given for the 
restitution of any property which may be 
taken in execution of the decree or the value 
thereof, 


It may be very inconvenient to a plaintiff 
who has been looking forward to the receipt 
ofa certain sum of money which is due to 
him, if, as soon as he obtains a decree for 
it, he should be prevented from levying the 
amount, merely on the application of the 
judgment-debtor and upon his giving securi- 
ty. Such a measure might be most injuri- 
ous toa plaintiff who has depended upon 
the realization of debts due to him as a means 
of meeting his own liabilities. : 


The foregoing temarks apply to money- 
decrees ; but the rule above laid down is 
equally applicable to decrees for immoveable 
property and to other decrees. 


The 6th April 1868. 
Present: l 


The Hon’ble H. V. Bayley and J. B. Phear, 
: Judges. 


Possession—Fraud— Section 6 Act X- 


Case No. 1517 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 8th April 1867, affirming a 
decision passed by the Moonsiff of 
Kooshtea, dated the 31st August 1866. 


Bhoobunjoy Acharjee (one of the De- 
fendants) Appellant, 


VErTSuUS 


7 Ram Narain Chowdhry and others (Plaintiffs) 
l pllespondents. 


Baboos Mohinee Mohun Roy and Issuer 
Chunder Chuckerbutty for Appellant. 


Baboo Sreenath Dass for Respondents. 

Possession obtained and continued by fraud is not 
possession within the meaning of Act X of 1859, 

Phear, J.—THis is a suit for ejectment. 


As to part of the land in question, called 
Huro Soonduree’s share, the defendant set up 
that he held under a mowrosee pottah grant- 
ed by the iaradar under Huro Soonduree ; 
as to the remainder, that he held under a 
pottah from the plaintiffs, and that the plaint- 
iffs had received rent from him thereunder, 
The defendant admitted the plaintiff's zemin- , 
daree title. 


On this state of plending, the Lower Ap- 
pellate Court has found that Huro Soonduree 
had only a life-interest, by way of mainte- 
nance, in her so-called share ; that she is dead; 
and that the defendant’s title is gone with her. 


The Lower Appellate Court has, as we 
think, also found that the pottah set up by 
the defendants relative to the remaining 
portion of land was obtained by fraud from 
the plaintiff's gomashtah without the plaint- 
ifs knowledge, and that the rent said to 
have been received under it was paid to the 
plaintiffs servants acting in collusion with 
the defendants in pursuance of the fraud. 


Both the Lower Courts-have decreed the 
plaintiff's claim, and we think that the above- 
mentioned findings of fact, with which we 
have no reason to interfere, entirely justify 
this decision. 


“But it is said that the defendants have 
been in possession of the land more than 12 
years, and are therefore protected from evic- 
tion by Section 6 of Art X of 1859. This 
defence, however, cannot be allowed to 
prevail in the face of the fraud found by the 
Lower Court. Possession obtained and con-, 
tinued by fraud is not possession within the 
menining of that enactment. And in regard 
to Huro Soonduree’s share, the first Court 
came to the eonclusion that the defendants 
were not ryots within the scope of Section 
&, that consequently they were not entitled 
to the benefit conferred by it, and against 
this decision the defendants did not appeal. 


Therefore, as regards the whole of the 
land, it appears to us that the defendants 
were pnable to make out a right | of oc- 
cupancy, and that, therefore, their last con- 
tention ought to fail. 


We dismiss this appeal with costs. 
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The 6th April 1868. 
Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Evidence—Written statement—Con- 
tested deed. 


Case No. 1523 of 1867. 


Special Appeal from a decision passed by 
"the Principal Sudder Ameen of Hooghly, 
dated the 10th April 1867, affirming a 
decision passed by the Moonsiff of 
Hurripal, dated the 14th April 1866. 


Puran Chunder Chatterjee (one of the Defend- 
ants) Appellant, 


VETSUS 


Grish Chunder Chatterjee (Plaintiff) 
Respondent. 


Mr. M. L. Sandel and Baboos Onookool 
Chunder Mookherjee and Otool Chunder 
Mookerjee for Appellant. 


. Baboo Obhoy Chunder Bose for Respondent. 


In a case in which A sued on a Kobalah, and B relied 
on a deed of gift from a third party (C), who was the 
vedor of the former and the donor of the latter, the 
Lower Court was held to have committed an error in 
law in having looked into a written statement made by 
C subsequent to defendant’s deed in a case to which 
* B was no party, and in having taken for a -standard a 
signature in a deed sought to be set aside as spurious. 


Bayley, J.—In this case plaintiff sued on 
2 kobalah of 1268, and defendant relied on 
a gift of 1269. The first and second Courts 
have deemed plaintiffs case proved by evi- 
dence, and considered defendant to have fuil- 
ed in rebutting that evidence. 


The Lower Appellate Court says that it 
does think plaintiff's witnesses truthful and 
credible, and defendant’s to be “ tutored.” 
But it also says that a written statement of 
Gopal Chunder, who is the vendor of plaint- 
iff and donor of defendant, made eight or nine 
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days after the defendant's alleged deed of 
gift, and a comparison of Gopal’s signature 
on the hobalah and urponnamah sought to 
be set aside, which does not tally, afford 
reasons for coming to the judgment it does. 
Itis urged by special appellant that the 
Lower Appellate Gourt could not legally look 
into a written statement subsequent to his 
(defesdant’s) deed made in a case to which 
he was no party, or properly make compari- 
sons of signatures taking for a standard a 
signature on a deed sought to be-set aside 
as spulious, Farther, that this Court is not 
in a position to say how far these reasons 
might have affected the decision on the 
merits. 

On the whole, we think there is clearly 
an error in law in the procedure on the two 
points above noticed, and we do not feel 
satisfied in sayiug that there would have 
been the same decision if those errors had 
not occurred. We, therefore, remand the 
case to be re-tried with reference to these 
remarks, 





- The 6th April 1868. 
Present : 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


Attachment under Regulation FX of 
1819—Mesne profits. 


Case No. 264 of 1867. _. 


Application for Review of Judgment passed 
by the Hon'ble Justices Kemp and 
Glover, on the 12th September 1867, in 
Regular Appeal No. 53 of 1866. 


Ram Coomar Ghose, Defendant (Respondent) 
Petitioner, 


DETSUS 


Gobindnath Sandyal and others, Plaintiffs, 
( Appellants) Opposite party. 


Mr. R. V. Doyne and Baboos Romesh 
Chunder Mitter and Nukget Chunder 


` Sein for Petitioners, 
. t 
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Baboos Onookool Chunder Mookerjee and | Baboo Bungshee Dhur Sein for Appellant, 


Mohinee Mohun Roy for Opposite party. 


Where an estate is attached under Regulation H 
of 1806, the attachment includes its mesne profits. 


Kemp, J—Wer have htard both parties, 
and are of opinion that our order of remand 
was correct and must be carried out, It 
opens out questions of fact» which cannot 
be decided by us on the evidence on the 
record. “We think that the opinion thrown 
out in our order of remand, to the effect that 
if an estate be attached under Regulation II 
of 1806, the mesne profits which flow out 
of that estate are attached also, is correct. 


The object ofan attachment of a property 
under Regulation II of 1806 is not only to 
prevent alienation, but to ensure the ultimate 
satisfaction of the decree that may be ob- 
tained against the defendant. If the mesne 
profits are made away with, the object of 
the attachment is frustrated and becomes 
without fruit. 


We remand the case for trial with refer- 
ence to the remarks contained in our decision 
dated the 12th September 1867. . 


Application rejected with costs. 





The 6th April 1868. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Presumption under Section 4 Act X. 
1859—Jummabundee papers — Evi- 
| dence. 


Case No, 1992 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 24th 
June 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the ilih March 1867. 


` Chamarnee Bibee (Defendant) Appellant, 


VErSUS 


Ayenoollay Sirdar and others (Plaintiffs) 
Respondents. 
i . 
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Baboo Romesh Chunder Jitter 


for Respondents. 


The fact of'a ryot having ralied upon a mokurruree 
tenure cannot prevent his falling back on the presump- 
tion arising under Section 4 of Act X. 1859. 

Jummabundee papers can never be treated as inde- 
pendent evidence of any contested fact. 


Mitter, J —Tuis was a suit for a Åu- 
booleué at enhanced rates. The defendant 
in the Court below, who is now special 
appellant before us, pleaded that the rent of 
his tenure had never been changed from 
the time of the permanent setilement, and 
that, therefore, it was absolutely protected 
from enhancement. The plaintiff in his 
execution before the Deputy Collector ad- 
mitted that there had been no change in 
the jumma payable by the special appellant 
either during the term of his own ijarah, 
which lasted for 15 years, or during that 
of his father which preceded it. The De- 
puty Collector, evidently supposing that 
this statement amounted to an admission 
that the rent had not been changed for 20 
years next before the institution of the suit, 
called upon the plaintiff to rebut the pre- 
sumption arising therefrom under the provi- 
sions of Section 4 Act X of 1859; aud on 
his failure to do so, a decree was passed for 
a kubooleut, but at the rate admitted by 
the special appellant. Ona appeal, the 
Judge has held that the tenure is not pro- 
tected from enhancement. 


We are of opinion that the decision, of 
the Judge cannot stand. The Judge says 
that the special appellant, having relied 
upon a mokurruree tenure existing from the 
time of the permanent settlement, could tot 
be permitted to fall back upon the presump- 
tion arising from Section 4 of the Ack. 
This view of the law is quite erroneous. 


The Judge is also wrong in relying upon 
the gummabundee paper of 1250. There 
was no evidence on the record to show 
that the rent mentioned in that paper was 
ever realized from the defendant, or that 
he ever agreed to pay it. We think also 
that jummabundee papers, like books of 
accounts, can never be treated as independent 
evidence of any contested fact whatsoever. 
The decision of the Judge must, therefore, 
be reversed, 


` Collector: 
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We are of opinion, however, that this 
case ought to be remanded to the Deputy 
That officer was wrong in as- 
suming that the rent of the special ap- 
pellant’s tenure had not been changed at 
any time within the last 20 years, for 
there was no clear statement on the part 
of the plaintiff as to how long his father’s 
ijarah had continued. We think also that, 
under the circumstances of the case, the ends 
of justice require that-the plaintiff should 
be re-examined for the purpose of clearing 
up the‘above point, and that both parties 
should be allowed to adduce any further 
evidence they think proper for the purpose 
of proving their respective allegations, The 
case is, accordingly, remanded to the De- 
puty Collector to be re-tried by bim with 
reference to the foregoing remarks. 





The 7th April 1868. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Joint family property—Sale of one 
-member’s rights and interests. 


Cases Nos, 2163 to 2165 of 1867. 


Special Appeals from a decision passed by the 
Judge of Rungpore, dated the 6th June 
1867, reversing a decision passed by the 
Sudder Ameen of that District, dated the 
19th December 1866. 


Sreepershud Surmah Bhuttacharjee 
(Plaintiff) Appellant, 


Versus 


Shuroopa Dossia and others (Defendants) 
Respondents. 


Baboo Bhugobutty Churn Ghose for 
Appellant. 
Baboos Mohinee Mohun Boy and Issur 
Chunder Chuckerbutty for Respondents. 


In a sale of the rights and interests of one member 
in a joint family property, the purchaser obtains no more 


than that member’s share in the property, 


Loch, J.—It appears to us that the Judge 
has very unnecessarily gone iuto the ques- 
tion whether the debt for which the proper- 
ty was sold was contracted for the benefit of 
the family, or only for the benefit of the 
judgment-debtor, Bhyrub Chunder. We 
find that the decree was against Bhyrub 
Chunder alone, and’ the rights avd interests 
of Bhyrub Chunder alone were sold. The 
plaintiff Kaleenath came into Court and 
claimed the whble property as belonging to 
Bhyrub Chunder solely. The opposite par- 
ty averred that it was joint family property. 
The only question, therefore, to be deter- 
mined was whether if was joint property or 
not ; and if it were, what was the share of 
Bhyrub Chunder. Both the Lower Courts 
held that it was joint family property, and, as 
such, Bhyrub Clunder was entitled only to 
a moiety, The auction-purchaser can ob- 
tain no more than he purchased, vèz., the 
rights and interests of Bhyrub Chunder. 
The case reported at page 647, Marshall, is 
in point. We reverse the judgment of the 
Judge, and restore that of the first Court in 
all three cases. The appellant will obtain 
his costs in all Courts. 





The 7th April 1868. 


Present : 


The Hon’ble H. V. Bayley and J. B. 
Phear, Judges. 


Limitation—Kubooleut—EBvidence. 


Case No, 1539 of 1867. 


Special Appeal from q decision passed by 
the Judge of Backergunge, dated the 
23rd March 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 26th July 
1864. 


Kashee Chunder Turkobhoosun and others 
(Plaintiffs) Appellants, 


versus 


Kally Prosunno Chowdhry d others « 
(Defendants) Respondents, 
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Baboos Onookool Chunder Mookerjee, | towards rebutting the other evigeuce, which 
__ the Judge states was sufficient to satisfy 
him that the plaintiff had not been in pos- 
| Session within the 12 years immediately 
precediug the institution of the suit. 


Bama Churn Banerjee, and Chunder 
Madhub Ghose for Appellants. 


The defendant by cross-appeal objects 
that the suit, being one for the reversal of a 
survey award, is barred, because it was not 
instituted until the 24th July 1863, viz. 
A plea of limitatfon over-ruled' in the Court of first , more than three years after the making of 
instance, and not brought before the Luwer Appellate | the award on the 20th Reptember 1859. 
Court, cannot be entertained by the High Court in ' We find, however, that this objection, al- 
special appeal. | though somewhat feebly made in the Court 
of first instance and there over-ruled, was, 
‘not brought before the Lower Appellate 
, Court at all. We therefore decline to 
entertain it. Had this plea of limitation 
‘been pressed before the Lower Appellate 
| Court, the plaintiff would have had the 
| opportunity of satisfying that Court upon 
‘the facts that although a period of more 
' than three years had perhaps elapsed, still 
| under all the circumstances of the case, 
the plaintiff had extended time for the 

- i _ | bringing of the suit. Sitting here as a 

The Lower Appellate Court has dismiss- ! Court of special appeal, we cannot deter- 
ed the suit on the ground that the plaintiff ' mine Avy matter of fact, and we must take 
has been ont of possession for more than | the case, as regards the crogs-appellant, in 
12 years previous to the institution of the į the condition in which he chose to leave 
suit, and that his cause of action is conse-| jt in the Lower Appellate Court. We 


Baboos Kalee Mohun,’Doss and Hem 


` Chunder Banerjee for Respondents. 


Kubooleuts proved in the ordinary way as to their 
genuineness ought to have due weight given them, 
even though not filed sò early in the litigation as the 
Judge would have expected. 


Phear, J—THIs is a suit to set aside a 
certain thakbust award to recover posses- 
sion of certain lands from which the plaint- 
iff says he has been dispossessed by the 
defendant under color of the award, 


quently barred by lapse of time. 


It is objected in special appeal that the 
Judge in dealing with the Ameen’s report 
as evidence on the point of possession has 
put a wrong construction upon it, inas- 
much as he says in his judgment, “ although 
“í it (the report) states that he (the plaint- 
“ iff) was in possession formerly, it does not 
“show that he was in possession within 12 
“ years previous to the institution of suit ;” 
whereas in fact the Ameeu’s report says 
that the plaintiff was in possession before 
and up to the making of the thakbust 
award on 20th September 1859, and that 
he was dispossessed by the defendant by 
means of, or upon, that award. 


We think this objection good. It seems 
tous that the Ameen distinctly reported 
that the plaintiff was in possession of the 
disputed land before and at the time of the 
award, and was then for the first time 
ousted from it. 


This being so, the case must go back for 
re-trial, becagse we are unable to say what 
effect the een’s report, with this reading, 
might have op the mind of the Judge 


therefore dismiss the cross-appeal without 
costs. 


We remand the case for re-trial, and we 
take this opportunity of observing that in 
the event of the Lower Appellate Court con- 
sidering it proper to entertain the case on 
the merits, he ought not to reject the kuboo- 
leuts, to which he has spoken in his judg- 
ment, for the reasons there given. If they 
are proved in the ordinary way, viz, 
by evidence of their execution or delivery, 
or in any other mode, that shews their 


| genuineness: they ought to have their due 


weight given to them, even though they 
were not filed so early in the litigation as the 
Judge would have expected. Of course, 


non-production at an earlier stage of the 


case „than that at which they were first pro- 
ducad is only evidence of their non-exist- 
euce at that earlier time, on the supposition 
that if they had then existed, they would 
have been produced by an honest and pru- 
dent litigant. 


Werwish also to add that the Govern- 
ment resumption chittahs are not evidence 
between the parties in this case, unless the 
parties have agreed that they shall be so, 
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The 7th April 1868, 


Present.: 


The Hon’ble Dwarkanath Mitter and 
C. Hobhouse, Judges. 


Decree for possession of ijmalee pro- 
perty—Execution—Sections 223 and 
22% Act VILI. 1859, 


Case No. 652 of 1867, 


` Miscellaneous Appeal from an order pass- 
ed by the Principal Sudder Ameen of 
Midnapore, dated the 23rd November 


18 . 
67 


Adoremonee Dossec (Decree-holder) 


Appellant, 
VETSUS 


Prem Chand Mussaut and others (Judgment- 
debtors) Respondents. 


Baboo Bhowanee Churn Duti for Appellant, 


Baboos Onookool Chunder Mookerjee and 
Hem Chunder Banerjee for Respondents. 


Where in a suit against certain sutputtees an 1 putnee- 
dars to recover possession of a share of an ijmalee family 
talook plaintiff obtained a decree, it was held that the 
Court executing was bound, under Section 223 Act VIII. 
1859, to put her in possession of the inmoveable pro- 
‘perty adjudged, and, if necessary, to remove any person 
who might refuse to vacate, and that her having al- 
ready been put in possession under the provisions of 
Section 224 was no bar to her being put into the more 


direct and actual possessicn contemplated by Section 
323. 


_ Hobhouse, J—Tae material facets of the 
cage are as follow :— 


‘Appellant sued respondents and others to 
‘recover possession of a one-third share of 
‘an ijmalee family talook called Belki, alleg-- 
ing that respondents and their co-defendants 
had fraudulently ousted her of the sante. 


Respondents affirmed that the said talook 
was the self-acquired property of their co- 
defendants, the sutputtees, and that they 


4 


THE WEEKLY REPORTER., 


d 
Rulings. [Vol], IX. 





held it under a putnee created by the said 
co-defendants, 


The Courts held that the said talook was 
ijmalee and not self-acquired, and gave 
appellant a decree for possession. 


In execution of* jhis decree, appellant first 
applied for and obtained possession of the 
said talook under the provisions of Section 
224, and then alleging that a more perfect 
possession was required from the Mussauts 
(respondents) in order to nullify certain ob- 
structive acts of theirs, applied for pos- 
session as between herself and the said 
Mussauts, under the provisions of Section 
228. 


The Mussauts (respondents) objected to 
such possession being given, first, because 
the decree did not declare their putnee to 
have been set aside; and, secondly, because 
appellant had already taken possession under 
the provisions of Section 224, 


The Lower Court has not adjudicated on 
the second objection, but on the first objec- 
tion it has refused execution to appellant. 


We think that the Court below was in 
error inrefusing execution on the ground 
taken. 


The Mussauts (respondents) were defend- 
ants in the suit, the property in suit was im- 
moveable property in their occupancy, the | 
prayer of the suit was for the recovery. of 
that property, and the decree directed such 
recovery to be had. 


Clearly, therefore, under the provisions of 
Section 223, the Court was bound * to order 
“ delivery to be made by putting the party 
“to whom” “the immoveable property” was 
‘ adjudged, in possession thereof,” ‘and if 
“need be, by removing any person who 
“ might refuse to vacate the same.” 


And, admitting for the sake of the argu- 
ment, that appellant, as between herself and 
the Mussauts (respondents), has been already 
once putinto possession under the provi- 
sions of Section 224, we think that this is 
no bar to her being put into the more direct 
and actual possession coutemplated by Sec- 
tion 223. 


The delivery of possession contemplated 
by Section 224 is a formal and general deli- 
very applicable only to immoveable property 
decreed as “in the occupancy of ryots or 
others, entitled,’ but the délivery. contem- 
plated in Section 223 is applicable. to 
immovesble property decreedň as.“ in the 
occupancy of a defendant ;’yand‘in this case 
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the decree was such a decree, and the respond- 
ents were such defendants, and it follows 
that whether appellant has had delivery 
under Section 224 or not, she is yet entitled 
to have it under Section 223 also. 


In this view of the case, we set aside the 
order of the Court, and direct that delivery 
be. made to appellant under Section 223. 


The Mussauts (respondents) to pay costs in 
this Court and in the Court Welow. 


The 7th April 1868. 
Present: 


The Hon’ble A. G. Macpherson and 
E. Jackson, Judges. 


Bimitation—Deduction under Section 
14 Act XIV. 1859. 


Case No. 1983 of 1867. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 9th 
May 1867, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 30th July 1864, 


Oodoy Monee Dabee and others (Plaintiffs) 
Appellants, 


VETSUS 


Bishonath Dutt and others (Defendants) 
. Respondents. 


Baboos Sreenath Dass and Mohinee Mohun 
Roy for Appellants. 


\Baboo Unnoda Pershad Banerjee for 
_ Respondents, 


Whe. limitation is pleaded, a plaintiff is not entitled, 
under Section 14 Act XIV of 1859, to deduction for the 
time of the pendency of a suit brought by defendants 
upon the same cause of action, if it was not a suit in 


which the Courts were unable to decide the question | 


from defect of jurisdiction or other such cause, 


TAE A J.—THIs appeal mnst be 
dismissed with gosts. — 


The Judge has, in substance, found that 
the plaintiffs have failed to prove that their 
suit was brought within twelve years from 
the time the cause of action arose, or from 
the time when the plaintiffs’ title first ac- 
crued: so that, whether the case falls under 
Clause 14 or under Clause 12 of Section I 
of Act XIV of 1859, it is barred, 


The plaiutiffs are not entitled to any de- 
duction (under Section 14 of Act XIV of 
1859 ) for the time during which the suit 
instituted by the defendants in 1861 was 
pending, because that (if a suit upon the 
same cause of action) is not a suit in which 


the Courts from defect of jurisdiction or + 


other such cause were unable to decide the 
question now in issue, 


As to the fourth share, of which the plaint- 
iffs are in possession, —as it is not even alleged 
that that possession has been disturbed in 
any way or disputed by the defendants, 
the Lower Courts rightly refused to make 
the decree which was asked for, 





The 8th April 1868, 
Present : 


The Hon’ble A. G. Macpherson and F. A, 
Glover, Judges. 


Pre-emption-Vicinage—Onus pro- 
bandi—fahomedan Law. 


Case No. 2482 of 1867. 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Patna, 
dated the 10th July 1867, reversing a 
decision passed by the Moonsiff of that 
District, dated the 24th September 1866. 

~ Beharee Ram (Defendant) Appellant, 


VETSUS 
Mussamut Shoobhudra (Plaintiff) 
x Respondent. 


Baboo Doorga Doss Dutt for Appellant. 
Baboo Grish Chunder Ghose for Respondent. 


In a suit to establish a right of pre-emption on the 
ground ef ownership of contiguous land, no amount of 
mis-statement on the part of the defendant as to the 
ownership of such land can relieve plaintiff of the onus 
of proving his ownership. 
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Mere possession gives no “Huk Shuffa” according | the Principal Sudder Ameen was clearly 


to Mahomedan Law; there must be ownership (“milik”) 
in the contiguous land. 


Glover, J—Tuis was a suit to cancel a ! there is nothing on the record to show that — 


wrong influence his 


decision. 
Then, as to the Civil Court decision, 


in allowing this to 


deed of sale of the 29th April 1866, aud to the tandis identical : but itis said that during 


recover possession from the defendant of a 
thatched house and ‘court-yard, or compound, 
on the ground of right of pre-emption as a 
* neighbour.” 


The defence was that the plaintiff had no 
land contiguous to the plot claimed by her, 
and was therefore not a “ neighbour.” The 
defendant, who wasin possession by purchase 
from the owner, one Seeta Ram, further al- 
leged that the disputed house and court- 


the trial of the present suit, the defendant’s 


j pleader admitted that the land then in question 


was the same as that on the ownership of 
which the plaintiff now claims as ‘* Shuffee ;”” 
buf even if this be admitted, it does not 
advance the plaintifi’s case in the least. That 
was a suit for permission to demolish a wall, 
and the plaintiff in this case was allowed so 
to demolish it. The Principal Sudder Ameen 
takes this as proof of the: plaintiffs pos- 


yard abutled on to his property, and that) session, aud holds that, being in possession of 


he, and not the plaintiff, had the right of 
pre-emption,—a right which he had duly ex- 
ercised, 

The Moonsiff, not being satisfied with the 
evidence of vicinage, held a local investiga- 
tion, and found that the house and land on 
account of which the plaintiff claimed the 
“ Huk Shuffa” in the disputed plot did not 
belong to her, but to her nephew, the minor 
son of Motee; and thatas she did not sue on 
behalf of the son, she had no ground of 
action, her own property not being contigu- 
ous to that claimed, but at some distance 
from it. He found, moreover, that she had 
not performed the necessary ceremonies 
( Tulub-i-moasibat.’’) 


The Principal Sudder Ameen reversed 
this decision on the ground that the defend- 
ant’s statement as to the ownership of the 


contiguous land had been proved, to be false, : 


aud also because in his opinion a Civil 
Court decision (No. 206), to which both 
plaintiff and defendant were parties, showed 
that the plaintiff was then in possession of 
the contiguous land, and had therefore the 


right of pre-emption over the land now in| 


suit. He found also that the necessary 
ceremonies had been performed. : 


It appears to me that this decision is 
wrong on the face of it. The plaintiff 
claiming as ‘* Shuffee” by reason of neigh- 
bourhood was bound to prove her case and 
to show that the contiguous land belonged to 
her. So far as her claim went, it was 


absolutely immaterinl that the defendant! 


pleaded that that land was part of a Govern- 
ment road, for any amount of mis-statement 


in this particular would not help to’ prove: 


what the plaintiff was bound to prove, name- 
ly, that she owned the contignous land, and 


the contiguous land, she is entitled to the 
right of pre-emption which she seeks. 


But mere possession gives no “ Huk 
Shuffa” according to Mahomedan Law. 
There must be ownership (“ milik”) in the 


contiguous land (vide Baillie’s Mahomedan 
Law, 478); and it has been found as a fact 
that this land does not belong to the plaintiff, 
but was originally the property of Motee, 
her brother, and that Motee has left a minor 
son now under his aunt’s care, These facts 
are nowhere denied: and therefore, although 
the plaintiff may be in possession of the 
contiguous land, it is clear that she is not 
the owner of it, the title being with her 
nephew, The plaintiff does not sue as 
guardian of the minor, but in her own right, 
nnd therefore, as it seems to me, has, on the 
admitted facts of the case, no locus standi 
whatever. 

The Principal Sudder Ameen has consi- 
dered that possession and ownership of con- 
tiguous land give similar rights of “ Shuffa,” 
but this isa clear error of law. There is 
no doubt that the contiguous land belonged 
to Motee, aud that his son is the proper per- 
son toclaim the right of pre-emption. The 
plaintiff has no case. 

I would reverse the decision of the 
Principal Sudder Ameen and restore that.of 
the first Court with all costs off the. special 
respondent. \ s 

Macpherson, J.—Y ‘concur, 


+ 
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The 8th April rai 
Present: 


The Hon’ble Louis S. Jackson and C. Hob- 
house, dudes: 


Mesne profits—Collection charges. 
Case No. 621 of 2867. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 9th 
September 1867. 


Erfoonissa Chowdhrain (Judgment-debtor) ! 
RINGS 


VErESUS 


Massamut Rukeeboonissa (Decrseholder) 
Respondent. 


Messrs. G. C. Paul and M. L. Sandel, and 
Baboo Onookool Chunder Mookerjee for 
Appellant. i 


Mr, R. T. Allan nnd Baboo Obhoy Churn 
Bose for Respondent. 


The principle on which wasilat should be assessed 
where defendant has been compelled to relinquish 
possession is, that he should be made to pay that which 
plaintiff (decree-holder ) w ould have enjoyed if he had 
not been kept out of possession by the wrongful act 
of defendant. 


Surunjamee should ‘be allowed upon the amount ac- 
tually collected, and not upon the net proceeds coming 
to the 2emindar, 


Jackson, J—Tue order of the Judge in 
this matter of execution is open to several 
grave objections. 


wasilaé upon that which is not, and coula. 
not, be evidence, that is to say, upon certain 
papers called stheeth papers, which have 
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Pe Apis. Tol the decree holder, imaamtchoas elis Di the -decree-holder, inasmuch as she had 
been for many years out of possession of 
the estate, and was not therefore likely 
to have materials for preparing such pa- 
pers: still she may be enabled to get over 
this difficulty, aud, if-put to the proof, to 
show that the papers were regularly prepar- 
ed and may be relied on for the purposes 
of this investigation, 


Another objection which was urged be- 
fore us is, that relying upon these papers, 
the Judge has made the defendants answer- 
able for sums of money which they did not 
collect, and could not have collected, that 
is to say, rents due from ryots who had. 
died or absconded. It is again urged that 
collection charges, instead of being allowed 
on the gross: amounts collected, have only 
been allowed on the net amount, which 
went as profit into the hands of the de- 
fendants after deducting payments made. 
It is further objected that a deduction 
in respect of sudder jumma of 75 rupees 
only has been allowed, whereas the plaint 
itself shows that the amount payable on 
account of the plaintiff's share was consi- 
derably in excess of this, and itis not sug- 
gested that the amount so payable had been 
left unpaid ; and, lastly, itis urged that a 
mistake has been made by the Judge in 
respect of the proportion of the wasilat 
of talook Aumjad, for which the defendants 
were liable, 


Tt is quite clear that the stheeth pa- 
pers referred to were uot, as they stand, 
evidence on which the Court could act. 
On the other hand, the defendanta, it 
appears, pub in their accounts at a very 
late period it is true, but still about one 
month before the date of the Judge’s deci- 
sion, and consequently in time to have been 
taken into consideration by him. Mr, 
Allen urges before us that the defendants 
had persistently refused to file their ac- 
cofnts -in a manner which amounted in 
fact to a contempt of Court, and that their 


In the first place, he | couduct is deserving of no consideration, 
appears to have awarded a large amount of! whatever. 


If they committed contempt of 
Court, they should have been dealt with 
by the Judge; but it is not an appro- 
priate punishment for a contempt of Court 


been filed by the decrée-holder, but which! either to refuse to look at evidence which 


are not attested or verified in any way what- 
ever, and as to the origin and preparation of 
whicli there pis no information before the 
Court. Indged, as to these papers, it may be 
sdid that tere was an antecedent impro- 
bability as to such papers being in the hands 


is before the Court, or to condemn a 
party to pay an amount which he is not 
justly liable to pay. The principle on which 
wasilat should be assessed in cases of 
this description has been laid down in a re- 
cent Full Bench decision. That decision, we 
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believe, has not as yet been reported ; but 
the principle generally is that a defendant 
should be made to pay that which the plaint- 
iff would have enjoyed if he lad not been 


kept out of possession by the wrongful act 
It seems unrensouable | 


of the defendant. 
that the defendantg should be obliged to 
pay suns of money which they could not 
possibly have collected, aud which also the 
plaintiff would have been unable to collect, 
such as amounts due from ryots who had 
died or absconded. 


In respect of the surunjamee allowed, 
whutever be the proper percentage to be 
allowed, it should be upon the amount ac- 
tually collected, and not upon the net proceeds 
coming to the zemindar. It matters not to 
the persons collecting where the amounts 
go, or how they are disposed of. If collected, 
they are included in the sums on account 
of which commission -is allowed; and it is 
only reasonable that they should, also be 
included in computing the surunjamee for 
which the defendant is to have credit. 


There appears to have been a mistake 
also in respect of the sudder jumma to 
which the defendants have had credit. This 
must be corrected by reference to the 
plaint. 


As to the objection relating to the rents 
of talook Aumjad, it appears that the Judge 
has misapprehendod the defendants’ com- 
plaint. The Judge says :—‘ The account 
e shows, however, that the objector has not 
“been charged as though liable for 16 
“annas, but that she has merely been 
‘“‘charged for the one-third which she is 
“liable for.” Now, the defendants’ objec- 
tion was not that they had been charged as 
liable for 16 annas, but that they had been 
charged as if Aftab Bibee liad been the pro- 
prietor of 16 annas of the melal; whereas, 
in fact, her share was ouly a fractional part 
of the mehal, to one-third of which share 
the plaintiff was entitled. Under tho cìr- 
cumstances which I have stated, it is obvi- 
ously necessary that the case should go back 
to the Zillah Court. He will put the parties 
to strict proof of the accounts and papers 
which they have respectively filed. It is 
quite true that the defendants in this case 
are the accounting parties, aud that in the 
event of their failing to acconnt, all reason- 
able presumptions will be drawn against 
them, Still there mast be somethisg on 
which the judgment of the Court can go, 
and no presumption will support au inference 
founded upon that which is not evidence. 
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After taking proof from both parties of the 
papers which have been filed, the Judge 
will proceed to re-assess the wasilat, aud, in 
doing so, will be guided by the observations 
which we have made. 


In respect of costs, it appears to us that 


li in this case the entite difficulties have arisen 


from the conduct of the defendants, They 
have omitted and refused to produce their 
accounts, and by such refusal have caused 
all the difficulty and complication in the case, 
and we think, therefore, they ought to bear 
the costs of these proceedings. 


The 8th April 1868. 
Present: 


The Howble L. S. Jackson and 
C. Hobhouse, Judges. 


Order for costs in execution—Limita- 
tion—~Sections 20 and 22 Act XIV. > 
1859. 


Case No. 1 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Principal Sudder Ameen of 
Rajshahye, dated the 24th September 
1867. 


Puresh Narain Roy (Decree-holder) 
Appellant, 


PETSUS 


a J. eu opie (Judgment-debtor) 
` Respondent, 


Baboo Mohinee Mohun Roy for Appellant. 
Mr. R. T. Allan for Respondent. 
An order for costs made in execntion is not of the 


nature of a summary award described in Section 22 
but comes within the word “order” in Section 20, Act 


: XIV, 1859, 


Jackson, J.—Wx think the Principal 
Sudder Ameen is mistaken iu plying the 3 


limitation of one year prescribed&by Section 
22 of Act XIV of 1859 to the present case. \ 
1 
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We think that the order for costs made | point of fact, the learned Counsel on both 
upon a contested matter in execution of a sides were agreed from the first that the 
decree is not of the nature of summary certificate could not be sustaiued. The only 


awards for decisions, as described in that) question upon which any doubt existed in 
Section, but that it comes within the word | our minds is as to costs. 


‘Corder’? contained in Section 20, the order 


being made by the Coyft iv the course of : 


executing a decree made in a regular suit. 


The decision of the Court below must, 
therefore, be reversed with coats. 


t 





uy 
The 8th April 1868. 


Present: 


The Hon’ble L. S. Jackson and 
C. Hobhouse, Judges. 


Costs—Application for certificate un- 
' der Act XL. 1858. 


Case No. 8 of 1868. 


Miscellaneous Appeal from an order pass. 


ed by the Judge of Purneah, dated the 
237d November 1867. à 


Feda Hossein (Objector) Appellant, 
VETSUS 


Ranee Khajoorunnissa (Opposite Party) 
Respondent. 


Messrs. R. V. Doyne aud C. Gregory 
fur Appellant, 


The Advocate-General aud Moonshee 
Ameer Alt for Respondent. 


Where the widow of a deceascd proprictor, as the guard- 
ian of his minor son, putin a petition for a certificate 
under Act XL of 1858, in which she represented that 
she wasin possession of the whole of the deceased’s 
property, specifying a particular perguunah and its 
apr urtenances,—HE Lp, that though she did not expressly 
ask for a certificate to manage the particular pergunnah 
named, as her petition was so worced as to <btain, and 
bad the effect of obtaining, a certificate of that tenor, she 
must be held liable for the cists of a party entitled to 


with a view to iis amendment, 





The petitioner Ranee Khajoorunnissa ap 
plied to the Judge, reciting that her hus- 
‘band Rajah Enact Hossein had recently 
died leaving a minor son named Syud Ata 
Hossein, to whom he had, by a will made 
somo time before his death. bequeathed the 
| whole of his landed and other property. 
! She then alleged that under this will she, as 
guardian of the minor, was in possession of 
the whole of this property, specifying the’ 
'Pergunnah Soorjaysre aud the appurte- 
nuances thereof. She then represented to 
the Court that for the efficient management 
of the zemindarce, and for the purpose of 
conducting suits on behalf of this minor son, 
as the representative and saceessor of the 
deceased Rajah, it was necessary for her to 
take out a certificate, and she therefore pray- 
ed the Court to grant her a certificate under 
the provisions of Act XL of 1858. 


f 








| 


Now, itis quite true that she does not in 
the petition expressly ask the Court to 
grant her a certificate to manage the Per- 
gunnah Soorjapore : but it seems to me quite 
clear that the language of her petition was 80 
worded as to solicit, and to lead the Court to 
grant her, a certificate of that tenor, and that 
precisely in acceordanee with that petition, 
the Judge did, in fact, grant her a certificate, 
in which the Pergunnah was specified and 
the minor was described as the proprietor 
of the same estate. 


We have no doubt that the appellant be- 
fore us was entitled to appear iu the Zillah 
Court and to objeet to the grant of a certi- 
ficate of the nature which the petitiouor 
obviously desired, and that when the Court 
granted auch acertificate, its terms being 
manifestly of a kins likely to be prejudicial 

| to him, he was further justified in coming 
in appeal to this Court. 


The certificate, it appears {uo us, must be 
cut ‘down, so as to be in precise conformity 
with the terms of Act AL of 1858, Section 3, 
that is to say, lt must be a certificate 
enabling the petitioner Ranee Khajoorunnissa 


object to the grant uf such a certificate, and appealing | to administer the property of her minor son 


? 
Jackson, gJ.— We have had uo doubt as to 
te order which we ought to make in respect 


,Syud Ata Hossein. As the Ranee is the 
; motlier and natural guardian of this minor, 
it becomes necessary to appoint her to be 
guardian under the terms of the will, and 


of the certificate granted iu this case. In| the certificate must contain no specification 


kagi 
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whatever of the extent or nature of the pro- 
perty to which the minor is entitled. 


Under the circumstances we have above 
stated, it appears to us that the appellant 
having succeeded in obtaining this material 
amendment of the certificate, is entitled 
to his costs bothtn this Court and in the 
Court below. 


We think, also, it should be added that 
that portion of the Judge’s decision which 
speaks of the appellant under the name of 
Meer Bubroo as an impostor put forward 
by Syud Ahmed Reza, should be declared 

„to be extra judicial, and to have no effect 
upon the rights or claims of the appellant. 
The Judge, we observe, has not prononne- 
ed iu favor of the will or against if, but 
the expressions we have jusi read are such 
as might undoubtedly be prejudicial to the 
appellant in future litigation. 


The same order will apply to fhe appeal 
No. 27, in which Mr. Gregory appears on 
behalf of a distinct objector. 





The 8th April 1868. 
Present: 


The Hou’ble A. G. Macpherson and 
- F., A. Glover, Judges. 
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| Badoo Hem Chunder- Banerjee'for 
Respondent, 


As regards property of which a Tindoo widow never 
gets possession, and which is held adversely to her and to 
her husband's estate, limitation runs during her life-time, 

| ani if the ordinary period of limitation has elapsed 
! since the cause of action accrued to her, the reversioner 
will be barred. š : 


her life which are not binding on the reversioner after 
her death does not entitle him to a declaratory decree. 


Jaepherson, J.—Wr think that this case 
must be remanded. | 


It has been’ decided by a Full Bench of 
this Court recently in special appeals 460 
aud 1981 of 1867 (which were tried upon 
the Lltliof March last), that as regards” pro- 
perty of which the widow never gets pos- 
session, and which is held adversely to her 
aud to her husband’s estate, limitation runs 
during her life-time, and that the cause of 
action having accrued to her in her life-time, 
the reversioner will be barred if the ordinary 
period of limitation has elapsed since the 
cause of ‘action acerued. 


Applying that rule to the present case, 
the Judge must find whether or not there 
i has been such adverse possession on the 
part of Brinda Dabee, that Binode’ Monee 
| and Romouee Monee had a cause of action 
| in their life-time. If they had, and if more 
thau 12 years have elapsed since the cause 


r t 
The mero fact of a widow making alienations during 
i 
i 


Limitation — Adverse possession of| of action accrued, the plaintiff, although he 


Hindoo widows estate -— Rever- 
sioner—Beclaratory decree. 


Case No. 2493 of 1867. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
29th June 1867, affirming a decision 
passed by the Moonsiff of Gowas, dated 
the 830th January 1867. f 


Brinda Dabee Chowdhrain (one of the 
Defeudants) Appellant, 


VETSUS 


Peareo Lall Chowdhry (Plaintiff, 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


| be the reversioner, is barred, 


With regard to the other question as to 
| the right of the plaintiff to a declaratory de- 
i cree, the case must be decided according to 
| the principles laid down in the case of Pran 
| Putty Kooer verses Lalla Futtel Bahadoor 
' Singh, reported in 2 Hay’s reports, page 
| 608. If the plaintiff can make out any 
‘ distinct waste or fraud on the part of the 
widow, and not merely n case of alienation 
which is binding upon her during her life- _ 
time although it may not be binding as 
against the reversioner, the plaintiffs suit 
may perhaps lic. But it has been decided 
in the case of Pran Putty Kooer that the 
mere fact of making alienations that are not 
binding after the widow’s death on the 
reversioner will not entitle the reversioner 
‘to come into Court and get sach remedy as 
| he asks for in the present suit. ‘ 
| The Lower Court must oN this case 

with reference to the abova remarks, and 


r 
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will then determine whether the plaintiff is! It is contended in special appeal that un- 
or is not entitled to any relief, and, if to any, | der the circumstances of the case, it was 
to what sort of relief - sufficient for the plaintiff to prove that he 
Glover, J.~I imot the same opinion, had been at one time in possession, and that 
the onus of proving that the tank was mal 

| Should have been laid on the defendant. 


. The mere fact of the gpecial appollant’s 

The 9th April 1868, „having at some previous time been in pos- 
session could be no proof whatover of his 

Present: title. Like all other plaintiffs, he was bound 


ae ; to prove his case, which was that the tank 
The Howble A. G. Macpherson aud F. A. | was joint family property, This he in 


Glover, Judges. the judgment of the Lower Appellate Court, 
altogether failed to do. The onus was very 
Joint family property—Onus properly laid uponhim, there being no ques- 


tion of mal or lakheraj involved : and thore 
is no ground for interference in special 


Case No. 2582 of 1867. appeal, 
Dismissed with costs. 


probandi. 


Special Appeal ‘from a decision passed 
by the Principal Sudder Ameen of East 


Burdwan, dated the 20th April 1867, re- i l The 9th April 1868. 
versing a decision passed by the Moonsiff 

| Present : 
of Kytee, dated the 28th December 1866. | 


The Hon’ble A. G. Macpherson and 


Hurish Chunder Bhuttacharjee (Plaintiff) 
F. A. Glover, Judges. 


Appellant, 





Estoppel. 
Case No. 2373 of 1867. 


VEVSUS 


Nufur Chunder Kooer and others 

(Defendants) Respondents. ~ | Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 
20th June 1867, affirming a decision 
Baboo Kalee Prosunno Dutt for Respondents.; passed by the Moonsiff of Gungaram- 
pore, dated the 2nd March 1867. 


Baboo Judoonath Mookerjee for Appellant. 


In a suit to recover a share of a tank onthe allega- 
tion of its being joint family property, HELD that the 
mere fact of plaintiff's having at some previous time | 
been in possession could be no proof of his title, or shift 
the onus on defendant. 


Kishen Dhun Nundee aud another 
(Plaintiffs) Appellants, 


° VErSUS 


Macpherson, J.—THERE is no ground of aor l 
special appealin this case. Bhookto ae and he (Defendants) 
- Respondents. 


i Ae sued to recover a share of a 
joint ancestral tank, alleging the same to a 
ee been the joint rent-free property of the Baboo Otool Chunder Mookerjee for 
family, The defendant pleaded separate Appellants. 

ownership of the tank under a lease from the 
talookdar. 

The Principal Sudder Ameen found as a| The dismissal of a suit for the declaration of plaint- 
fact on the eyidence that the plaintiff had | ifs right, to receive rent from a tenant of a portion 
failed to proge that the tank was family | ofan estate, caunot be pleaded as an estoppel in a suit 
Joint proper or that he was entitled to | to astablish plaintifs general right as proprietor of 
a Baro. . ; the whole estate. 


“ Ç 


Baboo Gopal Lall Mitter for Respondents. ` 


> 
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Macpherson, J—We think that the de- | Baboos Mohendro Lall Mitter and Obhoy 


cree in the former suit is no estoppel. That | 
suit was brought because a suit under 
Act X of 1859 for rent at 2 annasa yeer | pajgg Bama Churn Banerjee for Respond- 
had been dismissed, the zemindars, who are 

defendants in the present cnse, having inter- ents. 


vened. The rent-suit having been dis- : , ; 
missed, the plaintiffs instituted the civil| Wherea judgment-debtor’ pays theamount decreed 


suit (the decree in which is now pleaded { to the officer of the Court under the authority and pres- 
as an estoppel) to obtain a declaration of sure of the Court’s process, he is entitled to protection, 
their right to the rentof 2 annas. It is the latter Clause ef Section 206 Act VIII. 1859 relating 
true that in that suit the plaintiffs alleged ! not to such payments, but to voluntary adjustments. 
themselves to be sole proprietors of the | 

whole julkur within certain limits. But! Jackson, J—In this case the appeal 
there was no adjudication upon that point, ! must be dismissed with costs. The appel- 
because the suit was dismissed as barred ; lant had a decree against Lalla Keshub Lall. 
under Section 77 of Act X, not having been , Iu execution of that decree, process of 
instituted within one year from the decision | arrest was issued, and the warrant is before 
of the rent case. The suit was in facti us. It distinctly directs the officer of the 
barred ouly so far as the right to receive ; Court to arrest and proceed against the 
the rent of 2 annas a year was concerned, debtor according to law, unless he forth- 
and was not barred as regards the general | with pays him the amount of the debt, 160 
right of the plaintiffs (if any) as proprietors | Rupees 13 anuas and pie, together with 


Churn. Bose for Appellant. 


[Vol IX." 


of the whole julkar. costs of execution. 


The case is remanded for re-trial, the issue 
being whether the plaintiffs do or do not 
prove their right to the rent claimed by 
them from those defendants who, they allege, 
are their tenants. 


The 9th April 1868. 
Present : 


The Hon’ble L. S. Jackson and O. Hobhouse, 
Judges. 


Payments under pressure of pro- 
cess—Section 206 Act VIII. 1859. 


Case No. 684 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of Hooghly, dated the 23rd 
September 1867, reversing anorder passed 
by the Sudder Ameen of that District, 
dated the 13th March 1867. 


Bidhoo Beebee (Decree-holder) Appellant, 


VETSUS 


Keshub Chunder Baboo and others 
(Judgment-debtors) Respondents. 


Er 


The Judge has found upon the evidence 
as matters of fact that in execution of this 
warrant the officer of the Court did take 
the defendant, and that the defendant there- 
upon paid him the money, which money was 
paid over to the execution-creditor. 


It is contended that this is not a payment 


which ought to be recognized by the Court, . 


inasmuch as it is an adjustment of a decree 
which has not been made through the Court, 
or certified to the Court by the person in 
whose favor the decree is made. 

It seems to us, however, quite clear that 
the latter Clause of Section 206 does not 
relate to payments made under pressure of 
the process of the Court, but relates to 
voluntary adjustments of a decree made be- 
tween the parties to a suit. If parties pay- 
ing money to the officer of the Court under 
authority of the Court’s process, and under 
pressure of that process, are not to be pro- 
tected, it appears to us that no judgment- 
debtor would be safe. The Judge having 
found as a fact that this appellant has re- 
ceived his money, we think heis not ina 
position to ask for “ remedies,% or object to 
the payment as not being mad through ghe 


Court, 
` 
y 


Se tte n, 


+ 


A 


„œ 
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The 9th April 1868 . 


Present : 


The Hon’ble L. S. Jackson and 
C. Hobhouse, Nudges. 


Execution of decrees— Procedure be- 
fore Act VITI. 1959. 


Case No. 612 of 1867. 


Miscellancous Appeal from an order pass- 
ed by the Judge of West Burdwan, 
dated the 26th September 1867. 


Nil Komul Ghose (Judgment-debtor ) 
Appellant, 


VETSUS 


Nobin Chunder Bose (Decree-holder) 
Respondent. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Ashootosh Chatterjee and Romesh 
Chunder Mitter for Respondent. 


The ruling of the High Court (published at page 51, 
Vol. VL, Weekly Reporter), which lays it down that a 
Judge must execute his own decrees, refers entirely to 
executions under Act VIII. 1859; but not to pro- 
ceedings before that year, when Judges were competent 
to refer cases of execution to the Principal Sudder 
Ameen. ; 


Jackson, J.—THE Judge has allowed the 
‘execution in this case to proceed on the 
ground that Dhun Monee, who is a represent- 
ative of one of the original judgment-debt- 
ors, had acknowledged the debt, and that 
such acknowledgment gave the decree-holder 
a fresh start for the purpose of execution. 


It is unnecessary for us to decide in this 
case how far that acknowledgment of Dhun 
Monee would ennble the decree-holder to 
execute this very old judgment (originally 
passed in 1817) against other parties who 
did not join in that acknowledgment, be- 
cause from the; proceedings which have been 
laidebefore ug it appears that, irrespective 
of that ackrOwledgment, the execution was 
not barred. t 
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Certain proceedings in exeeution had 
been taken in the Principal Sudder Ameen’s 
Court before 1859 ; the Judge considers those 
proceedings to be void, because the decree 
was ons made by tke Judge’s Court, and he 
cites a decision of this Court (Rajeeb Ram 
Dass and others, appellatts, versus Maho- 
med Hossein), which is reported in the 6 
Weekly Reporter, page 51, where it is laid 
down that the Zillah Judge must execute his 
own decrees, and has no power to direct the 
Principal Sudder Ameen to take up and dis- 
pose of an application for execution. That 
ruling, however, refers entirely to executions 
under Act VIII of 1859, but these proceed- * 
ings which we have just referred to took 
place before 1859, and there can be no doubt 
that under the law before the Civil Proce- 
dure Code, Judges were competent to refer 
cases of execution to the Principal Sudder 
Ameen, and in practice did so constantly. 


At the passing of Act XIV of 1859, this 
decree was not barred; and under Section 
21 of that Act, plaintiff had three years after 
the passing of the Act, within which he 
might execute his decree. He did take pro- 
ceedings within those three years, vtz. in 
February 1862, and thereupon some of the 
judgment-debtor’s property was sold and 
something was realized. ‘The decree, there- 
fore, appears not to be barred by limitation, 
and the appeal must be dismissed with 
costs. 





The 14th April 1868. 
Present: — 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble ©. Hobhouse, 
Judge. 

Succession — Brothers and brothers’ 
sons — Declaratory decrees—Adop- 
tion—Stranger’s right to sue—Onus 
probandi — Evidence — Written de- 
claration. 


Case No. 307 of 1864, 

Regular Appeal from a decision passed by 
the Judge of the 24 Pergunnahs, dated 
the 25th May 1864. 

Brojo Kishoree Dassee, guardian of Radha- 
nath Bose, her adopted son, (one of the 
Defendants) Appellant, 

7 VETSUS 

Sreenath Bose, for self and as guardian of 
his minor sons, Judonath Bose and others, 
(Plaintiffs) and others (Defeudants) He- 
spondents. 
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Dir. W. Montriou and Baboos Ashootosh| of the certificate, was given in December 
Dhur and Mohendro Lall Shome for | 1858, nearly three. years before the com- 
Appellant. mencement of this suit, 


Mr. R. V. Doyne and Baboos Chunder | The plaintiff was the son of Buddinath, one 


l . ofj the four sons of Nund Coomar Bose. 
ey eee and Nil Monee Sein | Ram Dhun was the eldest of those four sons, 


: Gobind Pershad, whose widow is one of 
In default of brothers, brothers’ sons succeed, taking . the defendants, was the second son and a 
according to numbers and not by representation as grand- brother of Ram Dhun. Buddinath, the fa- 


sons ; but brothers’ sons are totally excluded by the ar = 
existence of brothers, ther of the pldintiff, was the third son, and 


A stranger having no interest in the matter, has no Raj Kishev, whose widow is also a defendant, 
right, even with the consent of presumptive reversionary WAS the fourth son. Ram Dhun, the eldest 
heirs, to sue for an order declaring an adoption to be of the four brothers, had two sons, Goluck- 
sare E EE ne A ee errs, nath and Muthooranath, and a daughter 

plaintiff suing for a declaration that an adoptio : ; : 
is invalid, is bound to prove the invalidity, an th eyes e oo 

Declaratory orders ought not, asa general rule, to. bape 3 10 Path O pr r Caving n 

be made in cases which are wholly ono-sided, andin Widow Unopoorna Dasseo, who died on the 


Bite the baie mo e $ o apon n parno Ist March 1857. Muthooranath, the alleged 
really interested, if the defendant should succeed in es- , : : +. dig. 
tabliching his nghi . adoption by whose widow is the matter in dis 


A writing under the hand of a deceased husband ` puto, died in 1833. The daughter, Phool 
declaring that ho gave bis wife power to adopt, though Kishoree, had two sons,- Soorjo Coomar 
not complete as a testamentary disposition, may yet, Roy and Jadub Coomar Roy. Radhanath 
be evidence ofa declaration of fact, , is alleged to have been adopted in 1858. 


Peacoch. C. J.—Tuus suit is brought b | It is, clear that under the circumstances 
Sreenath Bose, son of Buddinath Bose, . above stated, Soorjo Coomar Roy and Jadub 
his own behalf and as guardian of his minor ; Coomar Roy were the heirs of Golucknath 
sons, against Brojo Kishoree Dassee, the and the presumptive reversionary heirs of 
widow of Muthooranath Bose, as guardian Muthooranath, if the adoption of Radhanath 
of her alleged minor adopted son Radhanath WS invalid, they being the sons of a sister, 
Bose; also against the widow of Gobind ' and the plaintiff being merely a cousin. 
Pershad Bose, and the widow of Raj If the adoption of Radhanath was valid, 
Krishto Bose. _he was not the reversionary heir of Gobind 

The plaint sets out that the decensed 12 ened, nor of Raj Kishen, inasmuch as 


. ; ~~ , he was one degree further removed than 
Muthooranath Bose was a cousin of the plaint- ing plaintiff, the plaintiff being a nephew, 
iff, being the son of his father’s elder brother, snd Radhan ath being the son of a nephew. 
Ram Dhun; that Muthooranath’s widow, ' R : 

Brojo Kishoree, after the death of Muthoora- . In default of brothers, brother’s son suc- 
nath, namely, in the year 1260, adopted a ceed. They take accérding to numbers, 
son, although her husband had lefé her no and not by representation as grandsons, and 
permission to do so; that under color of: and brothers sons are totally excluded by 
that udoption, she had applied for a certi- , the existence of brothers, 

ficate under Act XX of 1841 to the estate! As regards, therefore, the widow of Go- 
of Golucknath, her husband’s brother; that. bind Pershad and the widow of Raj Ki- 
the Judge trying the case summarily had shen, there was no necessity to make 
granted the certificate; and that that judg-‘them parties to this suit, inasmuch as 
ment had been upheld on appeal to the late: Sreenath would not have to get rid of 
‘Sudder Court. The suit was brought to the adoption of Radhanath, who, if validly 
set aside the said certificate, to declare the adopted, was merely a nephew’s son, in 
adoption invalid, and to declare that inthe ab- order to establish his own revcrsionary 


-. 


sence, meaning upon the death, of the female heirship as uephew, Therefore, us far as ` 


defendants, the plaintiff and her sons succes- the estates of Gobind Pershad and Raj 
sively would be the heirs of the husbands! Kishen are concerned, there is no necessity 
of the female defendants and of Golucknath ; for a declaratory decree as regards the valid- 
Bose, deceased. . i ity or invalidity of the adoption, | ` 


` The suit was commenced on the lst of I understand that the plaki hag ewith- 
December 1861, and the judgment of the! drawn, or that he gives up now, that part of 


late Sudder Court, affirming the grant; his prayer which asks for declaration that + 


“Tt 


‘ 


` 
Y 
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upon the death of the female defendants, 
he and his sons successively willbe the 
heirs of the husbands of the female defend- 
ants. But even if he did not give it up, 
he would not be entitled to have any such 
declaration, inasmuch as he would not be 
the heir of their husbands unless he should 
survive them, and it was a matter of con- 


tingency whether he would survive them’ 


or not. 


+ 


The question, therefore, is reduced sim- 
ply to whether the adoption is invalid, 
-and whether the plaintiff is the beir of 
Golucknath, 


He cannot be entitled to n declaration 
that he is the heir of Golucknath, inas- 
“much as heis not such heir even if the 
‘adoption is invalid. Whatever may be the 
effect of the consent of Soorjo Coomar Roy 
and Jadub Coomar Roy, it cannot have the 
effect of making the plaintiff the heir of 
Golucknath. 


The only question which remains to be 
decided is, whether the Court should declare 
the said adoption invalid. To this’ extent 
the suit does not ask for relief, but merely 
asks for a declaratory order. 


It has been decided in several cases in 
England that under the 15 and 16 Vie. 
C. 86, which contains words similar to those 
of the 15th Section of Act VIII of 1859, it 
is in the discretion of the Courts in what 
cases a declaratory decree ought to be made. 
. By discretion we do not mean caprice, but a 
discretion to be exercised according to sound 
principles. The cases were particularly re- 
ferred to by me in the case No. 424 of 1866, 
VIII Weekly ‘Reporter, page 64, Civil 
Rulings. 


One of the principles upon which the 
Courts are guided is, that a declaration will 
not’be made at the instance of a stranger, 
who has no right to come to and interfere with 
the affairs of other men. ‘That was decided in 
Cazee Muzhur Hossein versus Dino Bundho 
Sein by Mr. Justice Phear in Bourke’s 
Reports, page 8 ; and it appears to us to be 
a sound principle. For instance, in a case 
of this sort, a stranger who has no interest 
in the matter has no right to commence a 
suit and to ask a Court fora declaratory 
decree ‘that the adoption of a particular in- 
dividual is invalid. It might be very rea- 
sonable, atg the instance of a presumptive 
wversionaty heir ‘whose estate would not 
accrue il the death of the widow, to 
try whether sn adoption made by a widow 

v ‘ 
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was valid or not, and, upon proof of the in- 
validity of the adoption, to declare that it 
was invalid. In sucha case, if the rever- 
sionary heirs should be compelled to wait 
until the death of the widow, before they 
could get the question tried as to the valid- 
ity of the adoption, they might have to 
wait until after all the witnesses who could 
prove the invalidity of it were dead, for the 
widow might outlive all the witnesses. Such 
a suit might, we apprehend, be maintained 
by the presumptive reversionary heirs for 
the benefit of the persons, whether them- 
selves or others, who might be the heirs of 
the husband at the time of the ‘widow’s. 
death, in the same manner as the presump- 
tive reversionary heirs may sue to restrain a 
widow from committing waste, although, if 
the widow should survive them, they would 
sustain no injury by the waste. It is un- 
necessary for the Court now to determine 
whether, if in such a case the défendant 
should succeed in establishing the validity of 
the adoption, the decree would uot be binding 
upon the persons who might eventually suc- 
ceed upon the death of the widow in the same 
manner as a decree against the widow re- 
specting the rights of her husband in an estate 
is binding upon the reversionary heirs. It 
has been decided by the Privy Council that 
such a decree is binding upon the reversion- 
ary heirs in Ranee Surno Moyee’s case, re- 
ported in the 2nd Weekly Reporter, page 18. 
This of course is upon the assumption that 
the suit is henestly brought and conduct- 
ed. 


- A decree establishing the adoption in a 
suit brought by a stranger would not be 
binding upon the reversionary heirs. It 
would be binding only upon the stranger 
and persons claiming through him, or per- 
sons such as Soorjo Coomar Roy and Jadub 
Coomar Roy in the present case, who had 
given their consent to his carrying on the 
stit. ' 


It is very.necessary that the Court should 
be careful in making declaratory decrees 
as to rights. ‘They ought not, as a general 
rule, to be made in cases which are wholly 
one-sided, and in which the decrees would 
not be binding upon the parties really in- 
terested, if the defendant should succeed in 
establishing his right. 


Nodw in this case, Sreenath, the plaintiff, 
as regards the estates of Golucknath and 
Muthooranath, irrespective of the deed of 
compromise- which was the subject of the 


A, 
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third voice gase,* was a mere stranger when 
he commenced the suit. It has been shewn 
that he was not the heir either of Goluck- 
nath or of Muthooravath ; and if the case 
had remained in the same state as that in 
which if was when the suit was commenced, 
I for my part shoukd have had no difficulty in 
deciding that he was not entitled to a de- 
elaratory decree with reference to the vali- 
dity or invalidity of that adoption. 


But an tkrarnamah, dated the 26th of 
January 1864, was filed three years after the 
suit was commenced, in which Soorjo Coomar 
Roy and Jadub Coomar Roy, who were the 
i presumptive reversionary heirs, declared 
that the suit had their full consent, and that 
plaintif might carry on the said suit at his 
own expense. But we are ata loss to un- 
derstand how the fact of thejr being made 
defendants, as they have been, or giving 
their consent that the plaintiff should carry 
on this suit, can entitle the plaintiff to 
a declaratory decree. Itis not because a 
man who has a right consents to a man 
who has no right bringing a suit that the man 
who has noright can maintain it; nor can 
the making the man who has the right a 
defendant alter the case. It is still the 
stranger, with the consent of the reversion- 
ary heir, asking fora decree that the adop- 
tion was invalid, making the real heir a 
defendant to enable him to show, if he can, 
why the stranger should not have a declara- 
tory decree to that effect. 


Tt appears tous that even with the con- 
- sent of the presumptive reversionary heirs, 
the plaintiff, a stranger, had no right to 
have a declaratory decree with reference to 
the validity or invalidity of the adoption. 
But a deed of compr omise of 1839 was 
put in evidence, in which the plaintiff, as 
manager of certain estates which were con- 
veyed to him by that deed of compromise, 
had an interest in shewing that Radhanath 
“had not been legally adopted; and althotgh 
the plaintiff had not set up that deed of 
compromise in his plaint as one of the 
grounds on which he sought to have it de- 
clared that the adoption was invalid, ar issue 
was raised in the suit whether the plaintiff 
had a right.to question the adoption. 
The Judge held that it was clear on the ar- 
_guments that the plaintiff was the next heir if 
the adoption of Radhanath should be disallow- 
ed ; and he proceeded to try the issued, first, 
whether 


* Reference cited lower down in the judgment. 


Brojora} Kishoree had the right | 
toadopt ; and, secondly, whether Radhanath 
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was legally adopted. The Judge found that 
Brojoraj Kishore had no right to adopt, and 
gave a declaratory decree that the adoption 
was invalid, and that Radhanath was not, un- 
der such adoption, the Jegal son and heir of 
Muthooranath. The Judge having found 
the first issue in fdvor of the plaintiff, it was 
unnecessary for him to express an opinion 
on the second issue. 


When the chse came before this Court on 
appeal from the decision of the Judge, there 
was a difference of opinion between the two 
Judges before whom the case was first heard, 
as to whether the plaintiff had a right to 
question Radhanath’s adoption. It was not 
whether the plaintiff as heir of Golucknath 
or as heir of Muthooranath had that right. 
The case was referred fora third voice, and 
was heard by me; and it appeared to me that 


the plaintiff had an interest, under the deed > 


of compromise of 1839, to question the adop- 


tion. The decision is reported in VIIT 
Weekly Reporter, page 241, 
If it had been determined in a suit 


between the plaintiff and Radhanath’s 
guar dian, that the plaintiff had no right to 
question, the adoption, the plaintiff might 
probably have been bound by that decision 
if Radhanath had instituted a suit against 
him with reference to the deed of compto- 
mise ; and it appeared to me that the plaint- 
iff had the right to question the adoption 
with reference to that deed. 


Asa single Judge, I had no power to 
determine any other question than that as to 
which the difference of opinion prevailed. 
I had no power to try whether the adoption. 
were valid or not, nor whether, under the 
circumstances of the case, the plaintiff was 
entitled to a declaratory decree. 


The case has now come back to be tried 
upon the merits, whether the adoption was 
valid or not, and whether the plaintiff is en- 
titled to have a declaratory decree. 


Tt appears to us that the plaintiff would 
not be entitled to a declaratory decree, even 
if he should prove that the adoption was 
invalid. He has based his right in the suit, 
as regards Muthooranath’s estate, upon the 
ground that upon the death of his widow, 
he would be the heir ; and it appears to us 
that he has failed to show that he’ was the 


| reversionary heir; and the consent of the 
| real reversionary heirs does n 


npt entitle bim 
as a stranger to have ‘a decl e decsee, 
evenif he could prove that Wap adoption 


was invalid, ; an 
% 
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The tkrarnamah would, according, to 
English law, amount to Champerty ; for the 
real heirs consent to the ‘plaintiff's carrying 
on the suit at his own expense with an 
agreement as to the mode in which the 
property should be divided amongat them, 
should he succeed. ` V 


We do not mean to say that the Law of 
Champerty is a law applicable to the Mofus- 
sil; but we think that the ,Court would 
be exercising a very unsound discretion, and 
acting upon a very erroneous principle, if 
they should allow a stranger to interfere in 
family affairs, and to have the adoption 


declared invalid, under an agreement between 


him and the real heirs that if he could esta- 
blish the invalidity of the adoption, he 
should be entitled to a share of the 
estate. 


With regard to his claim to set aside 
the certificate, which was affirmed by the 
Sudder Court in 1858, the same reasons 
apply. Asa stranger he has no right to 
set „aside that certificate; and itis there- 
fore unnecessary for us to determine the 
question which was raised, that as to that 
part of the suit he was barred by limita- 
tion. i 


The certificate, however, and the suit 
regarding it are material features in this 
case. Radhanath was adopted in 1858, up- 
wards of 8 years before the commencement 
of this suit. His mother, as his guardian, 
in the summary suit for that certificate, 
which was resisted both by Soorjo Coomar 
Roy and Jadub Coomar Roy and by the 
plaintiff in this suit, established to the 
‘satisfaction of. the Judge and of the late 
Sudder Court on appeal that the adoption 
was valid. For three years before the 
commencement of this suit that certificate 
had been in foree. Neither Radhanath nor 
his mother had attempted or claimed in 
any way to interfere with the rights of the 
plaintiff under the deed of compromise. 
They were merely acting under the valid- 
ity of that adoption with regard to 
Muthooranath’s estate, and with regard to 
that portion of the estate of Golucknath 
which had not been included in the deed of 
compromise, and the certificate was not ap- 
plied for until after the death of Goluck- 
nath’s widow. 


“It is clear that the certificate to Goluck- 
nath’s estate 
nath or his 





away by the deed of compromise. That 
deed applied only to ancestra? property 
which had descended from Nund Coomar 
Bose, and not to auy property acquired sub- 
sequently by Golucknath. 


The plaintiff asks in this regular suit to 
have it declared that Radbanath’s adoption 
is invalid, It appears to us that the onus 
rested upon him, as it does upon any one 
who asks for a decree declaring the illegi- 
timacy of another person, to prove the ille- 
gitimacy. The person who asks a Court 
to declare that a thing is invalid is bound 
to prove that it is so. The Act which 
enables ithe Court to make a declaratory 
decree does not enable the Court to call 


upon a man to prove his title at thein- | 


stance of one who asks to have a declaratory 
decree that he is not eutitled. But this case 
seems to have been treated both by the 
issues raised and the mode in.which the evi- 
dence was dealt with, as if the defendant 
had been called upon to prove that his adop- 
tion was valid, and not that the onus lay 
upon the plaintiff to prove that it was inva- 
lid, 

The plaintiff has not proved the inva- 
lidity of the adoption. Ue has not proved 
that Brojoraj Kishéree had uo right to 
adopt, or that Radhanath has not been 
legally adopted. Radhanath was living 
in the family, and was treated as the adopted 
son. He had had a- decree in his favor 
before this suit was commenced, in a 
suit to which the plaintiff was a party, 
declaring that adoption to be valid, and 
that decree had been confirmed by the 


late Sudder Court three years before this. 


suit was commenced. The mother of Radha- 
nath appeared as a witness, and deposed that 
her husband had given her verbal authority to 
adopt; she and Golueknath, through whom the 
plaintiff at the time he commenced this suit 
claimed as heir, and through whom Soorjo 
Coomdr Roy and Jadub Coomar Roy who 
consented to this suit claim as reversionary 


i heirs, in the Bill which they filed to set 


aside the will of 1239, prayed that the widow 
of Muthooranath should adopt under the 
directions of the Court. That shows that 
Golucknath did believe that, independently 
of the will of 1239, the widow had that 
power. In their answer to the suit filed 
against them by Huree Mohun, they swore 
that a paper purporting to be a will of 


ees not entitle either Radha- | Muthootanath, and of which they annexed 
nother to interfere with any/a translation, was wholly in the hand- 


portion of the property of Golucknath which | writing of Muthooranath. That would be 
GolucknatM in his life-time had conveyed. evidence against Golucknath and those 


d 


4 


- copies were not forthcoming. 
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claiming through him as his heirs that such 
a document really did exist. 


Whether it was actually executed or so far 
completed as to become a will, it is not 
material now to consider, because, whether it 
was a will or not, it was a paper declared by 
Golucknath to be in the hand-writing of 
Muthooranath, in which he declared that he 
had authorized his wife to adopt a son. 


It is said, both as regards this paper and 
the alleged will of 1239, that there was a 
clause in it stating that three copies had been 
deposited in certain places, and that those 
That remark 
might have been material if the question had 
been whether Muthocranath had so far com- 
pleted the paper as to constitute it his will. 
The fact of his not having made the deposit 
of the copies as stated might possibly have 
been used as an argument to show that he 
had not completed the will, but was merely 
preparing it. The copies could not be de- 
posited whilst the will was in a state of pre- 
paration and not complete asa testamentary 
disposition ; but it is immaterial when we 
look at the paper merely asa writing un- 
der Muthooranath’s hand, in which he de- 
elared, not that by that instrument he gave 
his wife power to adopt, but that he had 
nirełdy given her such a power. The paper 
would be evidence of a declaration of fact, 
though not complete as a testamentary dispo- 
sition. As against Golucknath’s heirs, the 
non-production of any of those copies is not 
material, for the paper: was produced by 
Golucknath and sworn to by him to be in the 
hand-writing of Muthooranath, 


We are not prepared to say that a power 
to adopt may not be proved by the widow 
nlone without the corroboration of other 
witnesses. It is not material in this case to 
decide that point, for the widow is corrobo- 
rated by the paper of 1237, whether it 
operated as a will or not ; and it is unnaces- 
sary, therefore, to consider whether Muthoor- 
unuth ever did see or sign the alleged will 
of 1239, or give instructions for it, or was 
aware of the paper alleged tobe the will of 
1239, i 


It appears to me that the plaintiff has fail- 
ed to show that the widow had no authority 
to adopt, and that the defendants have prov- 
ed that'the widow had such authority. 


It should be borne in mind that, as‘regards 
an adoption bya widow in Bengal, it is 
against her temporal interests, inasmuch as 
it deprives her of her inheritance. 
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With regard to the 2nd issue, whether 
Radhanath was'legally adopted, it is import- 
ant to remark that the father of the boy 
who was given in adoption was not called in 
the former suit to prove that he did sell the 
boy, and only one of the witnessses who 
were called in this suit was called on the 
former oceasion. The father of the boy broke 
down in that part of his evidence in which 
he attempted, to show that no ceremonies 
had been performed. The other witness 
said that he believed the boy had been sold 
for rupees 700; whereas the father said it 
was for rupees 550. We do not think that 
the plaintiff has made out that Radhanath 
was not legally adopted : and whatever the 
form of the issue, it appears to us that the 
onus lay upon him to prove satisfactorily 
to the Court that the proper forms and cere- 
monies had not been gone through, before he 
can ask the Court to declare that an adop- 
tion which had been upheld by the Sudder 
Court in a suit in which the plaintif was a 
party.was an invalid adoption. 


Further, it appears that the plaintiff him- 
self must have been under some impression 
that there was a valid adoption, because in 
the suit‘for the certificate, he, who up to the 
time of the commencement of this suit in 
1861 seems to have considered that he was 
the reversionary heir of Golucknath, set up 
asa ground of defence to the plaintiffs ap- 
plication for a certificate that he had pur- 
chased from Golucknath’s widow, not that he 
had purchased the widow’s interest (for: that 
would be no answer to the certificate), but 
that he had purchased from the widow that 
which was a bar to the certificate, namely, 
the interest of the reversionary heir. Ifhe 
believed that he was the reversionary heir, 
there was no necessity for his purchasing, 
unless he believed that there were grounds 
upon which the validity of the adoption 
might be set up. 


We should have added that one of the 
plaintiff's own witnesses says that Radhanath 
was legally adopted. 


Upon the whole, it appears to us that 
both the issues ought to be found for the 
defendant; that the widow had power to 
adopt ; and that Radhanath was legally adopt- 
ed. Further, if it were necessary, we should 
hold that the plaintiff, whether the adoption 
was valid or not, has no right to a declaratory 
decree. 


ka 
The decree of the Lower ours wil} be 
reversed except so far as it ordess the plaint- 
iff to pay the costs of Jugé¢odumba~ Dossee 
we 


aad 


$ 


1868.] Civil . 


THE WEEKLY REPORTER. ' 


Rulings. 469 





and Gobind Monee Dossee, and a decree will | mother of her minor son Mohabeer Pershad, 
be given for the female defendants with costs | They claim to recover certain estates, ances- 


of the defendant Brojovaj Kishoree in the 
Lower Court, and the costs of this appeal. 


. 4 
The 16th April 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Hindoo law — Ancestral property— 
Joint ownership of father and son— 
Legal necessity for sale. 


Case No. 114 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 21st December 1866, 


Kantoo Lall and another (Plaintiffs) 
Appellants, 


VETSUS 


Greedharee Lall and others (Defendants) 
Respondents, 


R. E. Twidale aud Badoo Hem 
Chunder Banerjee for Appellants. 


Mr. 


Baboos Jugodanund Mookerjee, Unnoda 
Pershad Banerjee, Romesh Chunder 
Mitter, Nil Madhub Bose, Shib Dyal 
Banerjee, Oopendur Chunder Bose, 
Rajendur Coomar Bose, and Dwarka- 
nath Mookerjee for Respondents. 


Under the Mithila law, as expounded by the Vivada 
Chintamoni, and supplemented where deficient by the 
Mitackshara, a son has ownership in ancestral property 
even daring his father’s life-time ; and such ownership 
accrues on the son's birth, from which period the father 
and son are joint owners. 


` The existence of a decree against the father is not 


sufficient evidence ofthe necessity for his selling his 
son’s interest i ancestral property, 


* Jackson; J—Tue plaintiffs in this suit are 
Kantoo Mall gnd Mussamut Dilaree Koorwar, 


wo 





tral property, which the fathers of Kantoo 
Lall and Mohabeer Pershad have alienated. 
The fathers Bhikaree Lall and Bujruug 
Suhai are still alive, and are parties to the 
suit. The defendants are the purchasers 
from the fathers of thg landed estates in 
question. 


The plaintiffs allege that the sales by their 
fathers of the ancestral estates wore caused 
by the reckless extravagant way in which 
their fathers lived, and that the money 
raised upon these sales, and that the loans, 
to pay off which some of the sales were 
had recourse to, were expended on immoral 
purposes, and that such sales are invalid as 
against them (tlie plaintiffs), unless special 
grounds of necessity can be made out to 
support them. 


The defendants, on the other hand, state 
that the sales were justified by the necessities 
of the family, and that many of them were 
held in execution of decree. 


The Principal Sudder Ameen has dismiss- 
ed the plaintiffs’ suit, except as to 7 beegahs 
of one estate. 


It is admitted that the law which will 
govern this case is the Mithila law. 


The first question which is raised before 
us relates to the status of the son as regarda 
ancestral landed estate inherited by his 
father from his grandfather under the 
Mithila law, and it was contended by the 
plaintiffs’ vakeel that, as regards such estate, 
the son is from his birth co-owner with the 
father, and the father, except on pressing 
necessity, and for certain special reasons 
only, can alienate such estate. It is ndmit- 
ted that the Court must look to the Vivada 
Chintamoni to ascertain the Mithila law 
current on this point, and passages in that 
commentary have been referred to in the 
course of the argument. It is clear that that 
commentary does not lay down the law on 
the point im the same precise terms as either 
the Mitackshara or the Dyabhaga, We are 
note shewn that it is anywhere distinctly 
declared in that commentary, as it is in the 
Mitackshara, that the son’s right to ancestral 
property acerues upon his birth, or that 
he is from his birth co-owner with his father 
in such property, or that he can eall upon his 
fatiter at any time to divide such property 
with him. The son’s rights in ancestral 
property are therefore not distinctly placed 
in such high terms by the Mithila law as 
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by the Mitackshara. But there are passages 
in thè chaptér on partition of property 
during the life-time of the father, which 
certainly tend to the conclusion that the 
right ofthe father to deal with ancestral 
property in the life-time of his son is li- 


» mited. It is laid down that ‘ self-acquired 


“property shall be ‘divided equally or un- 
‘equally, or not divided at all, aceording 
“to the father’s pleasure. The partition 
“of such property depends entirely on his 
“own will, for the sons have no owner- 
“ship therein.” It is argued from this 
that there is certain property in which the 
sous have ownership, and that that proper- 
ty must be ancestral property. This pas- 
snge would show that whenever the right 
of the son may accrue, there is certain pro- 
perty in which the son has even during his 
father’s life-time an ownership: and looking 
tothe analogy of the Hindoo law as laid 
down in the Mitackshara, and to the admitted 
fact that on points where the Vivada 
Chintamoni is silent, the Mitackshara is to 
be taken as a guide, we think that that 
property is ancestral property which has 
devolved to the father and the son from the 
grandfather. 


But the question still remains, what de- 
scription of- ownership a son possesses in 
such property. -If he is unable to compel 
his father to divide such property with 
him during his father’s life-time, his owner- 
ship, though inherent in him from his birth, 
may not actually come into force until his 
father’s death. There is no direct clause 
in the Vivada Chintamoni which allows a 
son to force his father to a partition of 
ancestral property in his father’s life-time. 
The clause above alluded to declares the 
father’s power to divide his property among 
his sons during his life-time, and points out 
that as regards certain property the father is 
his own master, and can actas he pleases. 
As regards ancestral landed property; he 
does not possess the same right, because the 
son has an ownership in such property. 


For the purposes of this suit, however, it 
is necessary also to determine at what time 
the ownership of tlie son commences,—whe- 
ther at his birth or after a partition has been 
made either with the consent of the father 
or against his consent. The Vivada Chinta- 
moni not laying “down any rule upon the 
point, we must decide this point also om the 
Mitackshara; and there it is laid down that 
the ownership accrues on the son’s birth, 
and that the son and father are joint owners 


in such property from the son’s birth; and- 


it has been held by several Benches of this 
Court, after some difference of opinion, that 
the son can compel his father to divide such’ 
property whenever he pleases. Applying 
these principles to this case, the sons may, 
we think, be consideyed in this case to be 
suing to obtain their share of their grand- 
fathers’ property. The fathers are parties 
to the suit as defendants, though, as they 
have alienated “the estates, they do not 
oppose the sons. However repugnant at 
first sight it may appear to principles of 
justice and equity that the sons should be 
allowed to recover landed estates which the 
fathers have sold, still, if the right.of the 
futher to sell any portion of such estate can 
be questioned under the law, and the right 
of the son to a portion of such estate is 
clear under that law, the sons must recover. 
There are certain circumstances in this case 
which go to show that the purchasers from 
the father were aware that their title to the 
estates they purchased was not a valid title, 
the purchasers having allowed some of the 
estates to fall into arrears of Government 
revenue, and having re-purchased them un- 
der a new title, hoping thereby to cover the 
defects of the title gained by the first pur- 
chase. If the defendants were then ac- 
quainted with the defect in their title, and 
purchased with such knowledge, there can 
be little doubt that the consideration for 
such purchases was proportioned to the risk 
they ran as to their title being afterwards 
declared invalid. 

There seems to be no sufficient evi- 
dence that the money for which the es- 
tates were sold was, as alleged by the plaint- 
iffs, expended in immoral purposes. Theré 
is no distinct evidence as to what was the 
income of the plaintiffs’ fathers. One of 
them is said to have been a Soerishtadar in 
the Purneah Civil Court. It is not even 
stated in the evidence whether the whole of 
the landed estate has been dissipated, but it 
has been in the argument before us mention- 
ed that that has been the effect of the sales, 
so much, so, that even the family house has 
been disposed of, and there has not been 
any direct contradiction of the fact by the 
pleaders of the defendant. Several of the 
sales which have taken place have been in 


execution of decrees, the decrees only shew- . 


ing that the fathers had incurred debts. The 
purchaser defendants allege that the exist- 
ence of these decrees is sufficient to support 
their case that there was a necessity for tlfe 
sale, and that they .cannot be yequited to go 


N- 
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behind the decrees and the facts apparent 
on the face of the litigetion, and to point out 
the exact.mode in which the sums borrowed 
by the fathers were spent. In favor of this 


contention, we are referred to a decision of 


the Sudder Court, and to a precedent, Week- 
ly Reporter, Volume VI, page 149, Mussa- 
mut Bhoorna Kooer and others. It seems 
by the last decision that the Judges did not 
consider the existence of the decrees alone 
to bea sufficient justification for the sale. 
They went on to look to the rest of the 


- evidence regarding the sales, and came to the 


conclusion that the father and the purchasers 
had both acted bond jide, and that the 
money for which the sales were ultimately 
incurred was not spent in dissipation and ex- 
travagance. But there was in that case evi- 
dence that large sums of money were requir- 
ed for special purposes for the benefit of thé 
family. There is‘no evidence to that effect 
in this case. The purchasers in that case 
were, therefore, able to justify: their pur- 
chases, not only on the ground of the decrees, 


but also upon other evidence. ‘As to the 


decrees in this case, they certainly afford no 


sufficient evidence as to the necessity of the 
sales by the fathers of their sons’ interests in 
the property. The purchaser at a sale in 
execution of decree purchases only the rights 
and interests of the person whose property 
is put up for sale. If his interests are 
limited except under certain contingencies, 
the puchaser must be prepared to prove those 
contingencies, if he is desirous to make out 
that under the sale anything more than the 
interests of the debtors passed to him. In 
the’ present case, there is no evidence to 
show that the fathers required to raise money 


‘for any pressing necessity for the benefit 


of the family. All that is proved.is, that the 
money was obtained from time to time far 
beyond tha income of the parties, and to 


that extht that the whole’ ancestral estate, 
vw 
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as well as ancestral house, vas ultimately 


alienated. 
* * * x * n * 
m * 


The 16th April 1868, 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Jurisdiction — Review after special 
appeal—Correction of clerical error 
—Alteration of award of costs. 


Cases Nos. 9 and 10 of 1868. 


Miscellaneous Regular Appeals froman or- 
der passed by the Principal Sudder Ameen 
of Nuddea, dated the 10th August 1867. 


Oomanund Roy, Appellant, ` 
VETSUS. 


Maharajah Suttish Chunder Roy, 
Respondent, 


Baboo Tarucknath Sein for Appellant, 


Baboo Bhugobutty Churn Ghose for 
Respondent. 


A Lower Appellate Court has a right to grant a review 
ofits own judgment for the purpose of correcting a 
clerical error, even after a special appeal from its deci- 
sion has been heard and determined by the High Court. 

A Lower Appellate Court has no jurisdiction to re- 
view its own judgment so as to modify its substance, as 
for example to alter an award of costs, after a special 
appeal from its decision has been heard and determined 
by the High Court. 


Phear, J.—Tuuse two cases, 9 and 10, 
came originally into the Lower Appellate 
Court as appeals trought by two different 
parties to the same suit. The decisions 
givef, in these two cases were, as we un- 
derstaud, specially appealed azainst to the 
High Court.. The special appeals were each 
of them admitted, heard, and final decisions 
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harajah, defendant in the original suit and | not merely in thé decretal order which was 
a party in both the appeals, made application | drawn up in pursuance thereof. There was 
to the Lower Appellate Court for a review | nothing whatever to show that -the Court 
of each of its two judgments. In the case} intended, at the time of giving the judg- 
now numbered 10, he applied for a review | ment, to award costs to the Maharajah, and 
„on the ground that the judgment of the/| certainly not tha# the Court intended to 
Appellate Court awarded costs to the plaintiff | award such costs to be paid by the Mahara- 
(appellant), whereas, in fact, the plaintiff | jah’s co-respondent. Indeed, had it been so, 
was respondent, aud it was the Maharajah | it seems to us hat it might well have been 
(defendant) who was the appellant. It seems | made matter for special appeal to the High 
that on this application for review, the Lower | Court. Consequently, we are of opinion 
Appellate Court was convinced that this) that the ground of review in this case is 
was in reality a mere clerical error, and | very different from that in No. 10, that 
‘that the award of costs intended to have jit really goes to the substance of the judg- 
been made was to the defendant (appellant). | ment, and does not merely seek a rectifica- 
It therefore granted the review and rectified | tion of the decree so as to make it accord 
its original judgment in that particular. with the judgment. It falls within the 
reason of the judgment which we have 
already referred to, reported in Wyman’s 
reports: and we think that we ought to 
follow that decision, and hold this to be a 
review which the Lower Appellate Court 
had no jurisdiction to entertain, after the 
special appeal had been admitted, heard, 
and determined in the High Court, For 
this reason, we think that this appeal should 
| be decreed, and the review order of the Lower’ 
i Appellate Court reversed with costs in 
i both Court. 


It is now objected on regular appeal that 
the Lower Appellate Court had no jurisdic- 
tion to entertain and grant that review, 
and the argumeit has been mainly based 
upon a Inte ruling of this Court, which is 
reported in Wyman’s Reports, Volume V, 
page 195.* It appears to us, however, 
that this case does not come within the 
scope of operation of that decision, but is 
strictly one of those which was referred to 
by the Court in the course of its judgment, 
when it said :+—** This decision does not in 
“any way touch the right which I presume 
“ to be incident to every Court to correct 


were passed in them. After this, the Ma- | occurs in the original judgment itself, and 


‘its formal records in such away, ifneeded,, a ; 
“as will make them represent truly the! Lie rti ApriL L809: 
“ decision which was intended to be judi- ; Present: 


“cially expressed when the decision was’ 
“delivered. In this way blunders of the | The Hon’ble L, S. Jackson and Dwarkanath 


“ pen may be set right,” | Mitter, Judges. 
We think, therefore, that the Lower j 
Appellate Court was right, when it arrived; 9 urisdiction—Appellate Court. 
at the conclusion that a clerical error of! 5 
this kind had really been made, to rec- Case No. 1863 of 1867.. 


T A a uy o pa Special Appeal froma decision passed by 
be dismiseed with costs, °> * "| the Jadge of Beerbhoom, dated the 4th 
No. 9 stands somewhat upon a different ' December 1866, reversing a decision pass- 

footing. The Maharejah’s application for: ed by the Principal Sudder Ameen of 
review was there placed upon the ground’ zhat District, dated the 17th March 
that no mention of his costs had been madej ggg 

. in the original decision of the Appellate 
Court, that ibis was an error, aud ought!  Kiiartho Mayes Dab (Plaintiff 
stand the decision of the Principal Sudder : Appellant, , 
Ameen, as ithns been translated to»us by j 
the vakeel for the Maharajah, the absence: | versus ) 

i f the Maharajah’s costs , : 
oe ee eee : Khetternath Sircar and others Defendaits) 
* See IX W, Ry ps 301, Respondents. 
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Baboo Nil Madhub Sein for Appellant. 
No one for Respondents. 


Where a Civil Court’s judgment, which makes defend- 
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Baboos Unnoda Pershad Banerjee and 
Tarucknath Dutt for Respondent. 


Wherea party is decreed entitled to mesne profits, 


ants separately liable, proceeds on ground common to the trespasser cannot be allowed to urge that the owner 


all the defendants, it may be reversed by the Appellate 
Court on the appeal of some of the defendants. 


Jackson, J—Tue sole ground of special 
appeal in this case was that the Lower Appel- 
late Court was not competent, on the appeal 
of some of the defendants, to reverse a judg- 
ment of the Moonsiff which made the defend- 
ants separately liable. This, however, 1s 
in direct contravention of Section 387. 
The decision of the Court proceeded on a 
ground common to all the defendants, 
namely, that the plaintiff had a title which 
enabled her to recover, and the Lower 
Appellate Court having reversed the deci- 
sion on that point, was clearly competent to 
do so in favor of all the defendants. 


We dismiss this appeal, but without 
costs, uo one having appeared for the 
respondents. 





The 17th April 1868. 


Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Mesne profits—Expenditure, by tres- 
passer, of capital. 


Case No. 18 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of the 24.Pergunnahs, 
dated the \st November 1867, reversing 
un order passed by the Sudder Ameen 
of that District, dated the 4th February 
1867. 


Sreenath Bose (Decree-holder) 
Appellant, 


versus 
Nobin Chunder Bose (Judgment-debtor) 
Respondent. 


í 
Baboos Mohendro Lall Shome and 
Pearee Méhun,Mookerjee for Appellant. 


wv 


Bench of this Court. 





would not have realized as much from the land as he 
(the trespasser) did; but if he had obtained extra- 
ordinary profits by the éxpenditure of capital on the 
land, allowance should be made for such expenditure. 


Phear, J.—Tue only question before usin 
this case is, whether or not the Judge of the 
Lower Appellate Court has estiinated mesne 
profits by & proper standard. It appears 
that the first Court decided that the amount , 
to be decreed for mesne profits was the 
actual amount realized by “the wrong-doer 
while in possession. The Judge reversed 
that decision, holding that the plaintiff was 
not entitled to profits which the defendant 
obtained from the land if they were obtained 
by the use of labor, energy, and influence 
employed by the defendant, which the plaint- 
iff would’ not have employed. Ie accord- 
ingly remanded the case to the Sudder 
Ameen, in order that he might ascertain the 
amount of the profits as rent which would 
have been realized from the land if leased out 
at the same rent as the neighbouring land. 


It seems to me that this question is really 
concluded by the decisions which have been 
passed by a Full Bench aud by a Division 
Mesne profits are of 
the nature of damages given in order to reim- 


burse the owner of the land for the loss 


which he has sustained in consequence of his 
having been wrongfully kept out of* pos- 
session. Now this loss must generally be 
measured by the actual profits arising from 
the usufruct of the land during that time. 
Certainly it appears to me that the wrong- 
doer cannot be heard to say that these pro- 
fits do not represent the owner’s loss, It 
does not lic in his mouth to say that the 
owner would not have realized ns much 
from the land as he, the trespasser, did. No 
doubt, it may be that the loss to the owner 
would be greater than the actual produce 
during dispossession ; as for instance, iu the 
case .where the wrong-doer, while in pos- 
session, chose to let land remain waste and 
unfruitful which was capable of yielding 
profit. And we think that these alter- 
natives are pointed atin the judgment of 
the Full Bench delivered by the Chief 
Justice and reported in the Full Bench 
Cases, the special number of Mr. Suther- 
land’s Weekly Reporter, page 40. The Chief 
Justice says :—“ We are clearly of opinion 
5 


~ 
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“ that whey a party is declared entitled to| Baboos Gopal Lall Mitter and Gopeenat whey a party is declared entitled to 
‘a decree for mesne profits, he is entitled 
“ to recover as those profits such sums as 
* may have been collected and appropriated 
% “ by others in wrongful possession, or such 

‘sums as he (the party ousted wrong- 
‘* fully} would have collected had he been in 
„ possession, and which he was prevented 
“from collecting by having been kept 

“wrongfully out of possession.” ` This last is 


was adopted by the learned Judges who 
decided the case reported in Volume VIII of 
the Weekly Reporter, page 103. In the case 
before us it seems to be admitted that the 
wrong-doer has obtained extraordinary profits 
out of the lands, but also that he has ob- 
tained them by the expenditure of certain 
capital, 


Under these circumstances, the remand 
order of the Judge must be reversed, and the 
case must go back to the Lower Appellate 
Court, in order that that Court may ascertain 
what was the amount of net profit actually 
received by the defendant, after making due 
allowance for such expenditure as may “have 
been incurred in order to obtain those profits. 
The special appellant must have the costs of 
the special appeal. 





The 17th April 1868, 
Present: 
The Hon’ble G. Loch and J. B. Phear, 
Judges. 


Intervention—Section 269 Act VIII. 
1859—Limitation. 


Cases Nos. 2270, 2271, and 2272 of 1867. 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 16th July 1867, reversing 
a decision passed by the Moonsiff of that 
District, dated the Tth June 1866. 


Deen Dyal Burmo Doss and others (Defend- 
ants) Appellants, 


versus 


Poran Dass and others (Plaintiffs) 
. Respondents. 
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the alternative to be taken in the event of 
the first mentioned profits being less 
than the second, and wethink the same view 
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Baboos Gopal Lall Mitter and Gopeenath 
Mookerjee* ‘for Appellants. 


Baboo Sreenath Banerjee for Respondents. 


An attachment havjng been made in execution of a 
decree for rent, an intérvenor claimed the land as mort- 
gaged to himself, but his application was rejected, and 
he was directed by the Collector to bring his objection, 
if he had any, under Section 269 Act VIII of 1859, 

HELD, that he was not bound todoso, and his omis- 
sion did not bar his right to bring a suit to establish 
the validity of the mortgages under which he claimed, 
provided it was brought within the period permitted by 
Act XIV, 1859, 


Loch, J.—KHURIA Binen had a decree for 
rent against Hedayutoollah, and in execution 
attached and sold a tenure alleged to belong 
to him other than that upon which the 
arrears accrued. The auction-purchaser is 
now represented by the special appellants. 
When the attachment was made, plaintiff 
claimed the lauds in dispute in these cases 
as having been mortgaged to him partly by 
Ameenoollah, the brother of Hedayutoollah, 
and by Buduroonissa, the wife of Ameen- 
oollah, and also by Hedayutoollah. ‘His ap- 
plication was rejected, and he was directed 
to bring his objection, ifhe had any, under 
Section 269 of Act VIII of 1859. The sale 
took place, and the auction-purchaser took 
possession, but plaintiff made no application 
under the Section indicated, and now seeks 
in the present suits to establish the validity 
of the mortgages acquired from the parties 
mentioned above. 


The first Court held that the mortgages ` 
taken from Ameenoollah and Buduroonissa 
were valid, but the Moonsiff rejected those 
taken from tbe judgment-debtor Heday- 
utoollah as being collusive. 


The Lower Appellate Court considered that 
the mortgnges given by Hedayutoollah were 
as good as those given by Ameenoollah and 
Buduroonissa ; that the mortgagors Ameen- 
oollah and Buduroonissa were in possession, 
which the defendant had denied ; and he held 
that the auction-purchaser had purchased 
subject to the plaintifi’s mortgage. 


In special appeal it is pleaded that the 
| suit is barred by limitation, inasmuch as it 
| was not brought within one year from the 
date of the Collector’s order Srejecting the 
plaintiffs petition of intervention ; that the 
| onus has been wrongly throwngon the “de- 
j fendant ; ; that the petition,« on Wiek the 
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Principal Sudder Ameen relies in support 
ofhis view that the propefty in question 
was in the possession of both the brothers, 
relates to certain ancestral property, and till 
it be shewn that the property in this suit is 
ancestral, the statements ntade in that peti- 
tion cannot be applied to it; that the Prin- 
cipal Sudder Ameen is also wrong in the 
conclusion he has come to from the terms of 
the bill of sale; the bill sets forth that the 
right and interest of the debtor are sold, and 
the Principal Sudder Ameen concludes that 
because those terms are used, there must be 
some partner, and that partner Ameenoollah ; 
that the Principal Sudder Ameen, though he 
has held the mortgages given by Hedayutool- 
lah to be valid, has pronounced no opinion on 
those given by Ameenoollah and his wife, 
though the finding of the first Court regarding 
them was objected to on appeal; that with 
“regard to dagh 910, which defendant ac- 
knowledges is not in his possession, the 
Principal Sudder Ameen has pronounced no 
opinion ; and that he cannot be held liable for 
costs in regard of this land. 


We do not think that this suitis barred 
by limitation. The Collector passed no 
order upon the plaintiff’s petition when he 
intervened before the sale took place, but 
told him to proceed under Section 269 of 
Act VIIT of 1859 after the sale had taken 
place, should his possession be disturbed by 
the auction-purchaser. Plaintiff made no ap- 
o7 \tion under that Section. He was not 
/ and to do so, and his omission to do so 
does not bar his right to bring the present 
suit within the period permitted by Act XIV 
of 1859 for the institution of suits of this 
nature. Had he filed an objection under the 
said Section, and it had been adjudicated 
upon, he would have been bound to have 
brought a suit to set the order aside within a 
year from thg date of such order, but in the 
absence of any such adjudication, the time for 
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The 17th April 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Hindoo wife's right to maintenance. 
Case No. 1874 of 1867. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 30th 
April 1867, reversing a decision passed 
by the Sudder Ameen of that District, , 
dated the 12th May 1866. 


Nitye Laha (Defendant) Appellant, 
versus 
Soondaree Dossee (Plaintiff) Respondent. 
Baboo Tarucknath Dutt for Appellant. 


No one for Respondent. 


Where a Hindoo wife had left her husband's house 
and carried on an independent calling, and the husband 
did not object to the calling or give her notice to return, 
HEL», thatas she was desirous of returning, and the 
husband declined to maintain her, she was entitled to 
maintenance, 


Jackson, J—THeE husband in this case 
has admitted that he has refused to receive 
his wife or to maintain her. In the Sudder 
Ameen’s Court, he justified this refusal by 
alleging that she had led a profligate life, 
aud had returned to his house in a state of 
preguancy by some other man. This alle- 
gation the Lower Appellate Court finds to 
be untrue. 

The ground now set up is, that the wife 
had incurred the loss of her right to mainte- 
nance.by reason of having left her husband’s 
hose and carried on an independent calling, 
namely, that she labored on the Railway. 
It does not appear that the husband objected 
to this calling, or had given her any notice 
to relinquish it and to return to his house, 
No authority is shewn to us that a Hindoo 
wife, by a single act of disobedience, for- 
feits her right to maintenance for ever. 
And as the plaintiff is desirous of returning, 
and her husband declines to maintain her, 
we think that the Lower Court was justified 
in holding that she was entitled to main- 
tenance at the extremely moderate rate 


bringing tH sujt is not limited to one year. | which it has decreed. 


i 
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Where a tenant is found to be holding a greater 
quantity of land that that for which rent has been paid 
by him, and the excess land lies within the land 
originally leased, to him, the landlord is entitled to 


In coming to this decision, we of course, 
as we are bound to do, accept the finding 
of fact by the Court below that no gross 
misconduct is shewn on the part of the 
plaintiff. If we were at liberty to go into 
evidence, and if our finding were otherwise, | 1859. . 
of course our judgment would be differ- é 
ent. i Jackson, J.—Tue decision of the Lower 

Appellate Courtin this case is defective. The 

suit was one for enhancement. ‘The land- 

lord, it seems, relied upon all three Clauses of 

Section 17 of Act X of 1859. The claim 

in respect of two of those Clauses is disposed 
| of by the Judge with extreme brevity. As 


The appeal is dismissed. 





The 17th April 1868. to the first Clause, he observes that the 
| plaintiff *“ has offered no evidence to prove 
Prevent: i “ the various points under Clause 1, which 


“it is essentially necessary he should do in 


. ; “ order to establish his claim, and therefore 
The Hon'ble L. = Jackson and Dwarkanath | « the enhancement sought under that Clause 
Mitter, Judges. “ is disallowed.” 





We are not sure whether the Judge in 
Enhancement of rent—Inconsistent | saying this meant to say that there was an 


grounds—Clauses 2 and 3 Section 17 j entire absence of proof on any of the'various 


Act X. 1859, ` i poiats, or that he meant that the proof 
| supplied was not sufficient to cover all the 
Case No. 1894 of 1867 under Act X of 1859, | various points. If he meant the latter, then 
his opinion is not open to revision. If he 
meant to say that there was no evidence at 
all, then he is wrong, because there was 
evidence, and it was necessary for him to 
ascertain whether that was sufficient to cover 
the various points. On this Clause we direct 
| the Judge to re-consider his decision, and to 
state whether in his opinion the evidence 
| which ison record is sufficient to cover ' the 
| various points or not. 


The plaintiff's demand under the second 
i Clause is met by the Judge in a way that 
| appears to us very remarkable. He says :— 
'« The enhancement is sought upon Clauses 
Ram Huree Mundul and others (Defendants) , «1, 2, and 3 of Section 17. As claims to 
Respondents, |“ enhancement on the basis of increased 
‘ “produce, and increased value of produce 
Baboos Romesh Chunder Mitter and Kishen | “‘ 278 inconsistent and incompatible, hence 
$ : “ the Court considers that the plaintiff has 

Sueca Mookerjee for Appellants, K waived: his olalim undar Clause oo” 


Baboo Poorno Chunder Shome for Respond- We are not aware that such claims are 


enst ; incompatible. It may be that if a tenant’s 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 
30th May 1867, reversing u decison pass- 
ed by the Deputy Collector of that Dis- 
trict, dated the 29th September 1866, 


Gopeenath Mookerjee and another (Plaint- 
iffs) Appellants, 


VETSUS 


holding were an island cut off from other 
lands, and without the means of exporting 
A claim to enhancement of rent on the basis of | its produce, the two circumstances of increased 
increased produce, and one on that of increased value. productiveness aud increased prices could 
of produce, are not inconsistent and incompatible; and, ' not arise together. But we have had no 
if they were one, they would, not by being s&vanced ‘ reason, shown to us whatever, yey land situ- 
together, cancel each other, and thus neutralize plaint- | ated like that in dispute could u 
fs claim to the benefit of Clause 2 Section 17 Act X larger crops, and why the tenant, could not 
of 1859, i obtain a larger price for the same, ‘But even 


`N 





enhanced rent ander Clause 3 Section 17 Act X, . 


not produce - 


& 


? 
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if it were otherwise, we see no reason why 
the plaintiff should not „have the benefit of 
one or other of the conditions of the Clause 
instead of their being supposed to cancel 


each other. í 
4 


On this point also the Judge must re-con- 
sider his decision, and determine whether 


the value of the produce or the productive | 


powers of the land, or both, have increased 
otherwise than by the agency of the 
tenant. 


On the third point, namely, whether the 
quantity of the land held by the ryot is in 
excess of that for which he pays rent, we 
think the Judge’s decision clearly wrong, 
He declares that because there are no speci- 
fied boundaries of the defendant’s holding, 
the lands’ in excess of 155 beegahs, for which 
a yearly rental of rupees 222-2-125 was 
paid, were lands in respect of which “ no 
relationship of landlord and tenant” existed 
between the plaintiff and defendant; and 
he adds,‘ in respect thereto the defendant 
is therefore a trespasser.” 


In this proposition we cannot concur, 
The point for the Judge to determine was 
whether these lands lay within or without 
the lands originally leased to the defendant ; 
if within, and the lands upon measurement 
were found to be more than 155 beegahs, 
which they were at first assumed to be, then 
under the 3rd Clause thé tenant would be 
found to be holding “a quantity of land 
“ which has been proved by measurement to 
“ be greater than the quantity for which rent 
“has been previously paid by him ;” and 
therefore the landlord would be clearly 
entitled to enhance. l 


With these directions the case is remand- 
ed to the Lower Appellate Court that it may 
look into thd facts which it has not enquired 
ifto, and apply the law to them as laid down 
in this judgment. 

Pig 
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The 18th April 1868. 


Present: 


The Hon’ble Sir Barnes Pencock, Kt, Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Jurisdiction—Sections 52 and 53 Act 
KX. L866—Secondary evidence. 


Reference to the High Court by the Judge 
of the Court of Small Causes at Jessore, 
dated the 5th March 1868, 


Sreeram Roy Chowdhry, Odligee, 
VETSUS 
Koleemooddee Mollah, Odtigor. 


In an application to a Small Cause Court, under 
Section 53 Act XX of 1866, to enforce the agreement 
recorded by the registering officer under Section 62 on 
the bond, Herp, that the applicant would be entitled 
to a decree only on production of the original obligation 
and of the record signed, but not on a copy of the 
same, 


Case.—TuHIs is an application to this 
Court, under Section 58 of Act XX of 
1866, to enforce the agreement recorded by 
the registering officer under Section 52 of 
the said Act ou the bond or obligation, a true 
eopy whereof has been filed with the ap- 
plication. 


It appears from the statemeut set forth in 
the application that the original instalment 
bond is lost, and the pleader consequently 
asks this Court to give his client a decree 
for the amount mentioned in the application, 
or else to issue a notice to the obligor to 
attend and shew cause why a decree as 
prayed for should not pass against him on 
the strength of the copy of the bond. 


It appears to me that under Section 53, 
the applicant is entitled to a deeree only on 
production of the original obligation and of 
the record signed, as mentioned in > Section 
52; and that he is not entitled to a decree on 
production of a true copy of the same, as 
in the latter event he would have to offer 
secoifdary evidence in consequence of the 
loss of the original obligation, and it must 
be shewn to-the satisfaction of the Court 
that diligent search has been made in those 
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quarters in which the primary evidence 
was likely to` be procured, and the obligor 
may be at liberty ina Court of equity to 
call upon the applicant fora suitable bond 
indemnity. It is not competent to me to 
enter into cither of these matters under the 
Section cited. The proper course, therefore, 
appears to me to be to refer the applicant 
to a regalar suit, and that I ought to refuse 
to summon the obligor under the ruling in 
Kristo Kishore Ghose versus Brojonath 
Mozoomdar, Sutherland’s Weekly Reporter, 
Volume VI, page 11, Small Cause Court 
References. I, however, find that the new 
amended Civil Procedure Code, now before 
the Council (Section 472), provides for the 
service of a notice on the person against 
whom the enforcement is applied for. 


Judgment of the High Court: 


Peacock, C. J7.— We are of opinion that 
the Judge of the Court of Small Causes is 
correct in his view of the law. The peti- 
tioner cannot proceed under Act XX of 
1866 without producing the bond. 


} 
The 18th April 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. 


Act XXI of 1863—Reference to the 
High Court on points arising in 
execution-—-Act X-1867—Recorder’s 
Court. 


Reference to the High Court by the Record- 
er of Rangoon, dated the Tih December 
1867, in the matter of Mr. R. Suther- 
land. 


Under Act XXI of 1863 (Sections 22 to 26), a case | 
cannot be stated for the opinion of the High Court with | 
reference toa point of law arising out of proceedings in 
execution of a decree. Act X of 1867 does net apply to 
the Recorder's Court at Rangoon, 


Case.—Murssrs. GLADSTONE WYLLIRe and 

Co. were the first execution-creditors of one | 
Ahmed Ali Mahomed, and they applied to 
this Court on the 28rd August 1867, under 
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the 239th. Section of the Code of Civil Pro- 
cedure, for the attachment, by prohibitory 
order, of certain property in the hands of Mr. 
Robert Sutherland belonging to the execu- 
tion-debtor Ahmed Ali Mahomed. 


The amount of Messrs. Gladstone Wyllie 
of and Co.’s decree avas rupees 93,626-9-10, 
and the date of the decree was the 19th day of 
December 1866 ; their attachment was made 
on the property of the defendant on Novem- 
ber 12th, 1866, before judgment, and became 
therefore, on the decree being passed, an 
attachment in execution. (Raj Chunder Roy 
versus Issur Chunder Roy, 1 Bourke, 139). 


Mr. Robert Sutherland had claimed to be 
entitled to that property under a deed of 
assignment executed in his favour by Ah- 
med Ali Mahomed on the 138th November 
1866 ( after Messrs. Gladstone Wyllie and 
Co. had attached the goods before judg- 
ment), transferring all his property to Mr. 
Robert Sutherland. The property consisted 
of piece-goods &c., and was handed over 
to Mr. Sutherland at the same time. 


This deed of assignment I considered fraudu- 
lent and void as against creditors, and I set 
it aside in a suit brought by Messrs. Bulloch 
Brothers and Co. against Mr. Sutherland. 


My decision setting aside this deed of as- 
sigument was dated the 6th day of Septem- 
ber 1867. The prohibitory order obtained by 
Messrs. Gladstone Wyllie and Co. in the 
present case was served upon Mr. Sutherland 
on August 24th. On September 9th, another 
application for a prohibitory order, covering 
the interest on Messrs. Gladstone Wyllie and 
Co.’s decree, wasmade by them, The second 
prohibitory order was made on September 
10th, and served on Mr, Sutherlaud on Sep- 
tember LI th. 


On September 20th, Messrs. Gladstone 
Wyllie and Co. applied by petition for an 
order, under Section 242 of the Code of Civil 
Procedure, for payment, by Mr. Sutherland, 
of money, the proceeds of goods of Ahmed 
Ali Mahomed alleged to have been sold by 


| bim, aud also for Mr. Sutherland to hand 


over to the Court any goods, &c., in his 
hands belonging to the debtor, to satisfy the 
balance. An order under Section 242 was 
made on the same day, and was served on 
Mr. Sutherland on September 21st, 1867. 


Mr. Sutherland declined to comply with 
the order; and on September 30th, 1867, 
Messrs, Gladstone Wyllie and Cod applied by 
petition asking that Mr. Sutherland shoufd 


be called upon to shew cause phy The order 


S 
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should not be carried out. Notice issued on 
this petition. Mr. Suthgrland put in a coun- 
ter-petition ; and on October 2nd, the case 
- was heard at great length, advocates being 
engaged on each side, and I came to the cou- 
clusion, on Mr. Sutherland’s own shewing, 
that he had received, om account of Ahmed | 
Ali Mahomed’s estate, a sum of rupees | 
22,843-1-4. 


It appeared to me that the order of the 
20th of September was valid, that Mr. 
Sutherland was bound to obey it, but that 
it should be modified by calling on Mr, 
Sutherland to pay over to Messrs. Gladstone 
Wyllie & Co, the sum of rupees 22,843-1-4, 
which sum, on his own admission, he had in | 
his possession on account of Ahmed Ali 
Mahomed, but which was not enough to 
satisfy Messrs Gladstone Wyllie aud Co.’s 
claim. 


The order, as modified, was drawn up on 
October 9th, and served on Mr. Sutherland 
on the 10th, 


Mr. Sutherland still declined to pay, and 
on the same day, October 10th, the Counsel 
for Messrs. Gladstone Wyllie and Co. ap- 
plied for the attachment of Mr. Sutherland’s 
property and the arrest of his person. 


It appeared to me that there was no pro- 
vision in the Code of Civil Procedure for 
execution of an order of this sort against a 
third party not a party to the suit: nor is 
there any provision in Act XXIII of 1861, 
or in the Codeof Criminal Procedure, for 
enforcing such an order by proceedings in 
the nature of contempt of Court. 


If it may be said that Section 296 of the 
Code of Civil Procedure enables the Court 
to enforce an order of the nature of this 
order against Mr. Sutherland, a third party, 
that Section does not seem to me to give 
this Court such a power, and it was not 
argued by either of the advocates in the 
course of hearing of October 10th that it 
did ; but if it had been so argued, I should 
still have had doubts whether the Section 
in question confers upon the Court the 
required power. 


The law provides for the enforcement of 
orders in execution against a party to the suit, | 
and such orders are, under Section 11 of “Act 
XXIII of 1661, appealable: while orders ' 
against third parties are not, The law also | 


lature has abstained purposely, from pro- 
viding for the enforcement of an order 
against a third party, and the decision of 
the Court of Common Pleas in the case of 
Garran Guibilie, 31 Law Journal, ©. P., 
page 131, appears to me to shew that where 
the Legislature has purposely abstained from 
providing for a special set of circumstances, 
while it has made specific provisions for an- 
other set of circumstances of asimilar nature, 
a subsequent general Section does not sup- 
plement ; the deficiency and the 222nd Section 
of the Common Law Procedure Act, upon 
which that decision was passed, is quite as 
general in its terms as the 296th Section of 
the Code of Civil Procedure. 


On reference to Sections 16 to 21 of Act 
XXIII of 1861, and to the parts of the 
Penal Code and Code of Criminal Procedure 
to which they refer, it appears to me that 
there is not in those Sections any provision 
for enforcing the order by proceedings in the 
nature of proceedings in contempt of Court, 
none of them applying to a case of this 
nature. 


Supposing that [am right in considering 
that the Code of Civil Procedure does not 
provide in any way for the enforcement of 
an order against a third party to pay money 
under Section 242 of Act VIII of 1859, I 
should wish to refer to your Lordships the 
question whether or not I have the power,- 
asa Judge of a Court of Record, which I 
conceive this Court, according to the defini- 
tion given in Blackstone’s Commentaries 
(Kerr, page 26, Vol, 3), to be, to enforce the 
order by proceedings against the party refus- 
ing to obey it, in the nature of proceedings 
for contempt of Court, under the general 
powers incident toa Court of Record. Inthe 
cases of Doe versus Bywater, 7 C. B., 794, 
aud Ex-parte Laurence, 2 Dowl, 231, it was 
laid down that an attachment for contempt 
lies against a party disobeying an order of a 
Judge, and the personal demand required 
(see Swinpen versus Swiupen, 25 Law 
Journal, C. P., 3802) was made upon Mr. 
Sutherland. 


Mr. Sutherland came into Court on Oc- 
tober Lith, which was in the vacation, and 
he was attended by his Counsel Mr. Mae- 
leod. He still declined to pay the money he 
had been ordered to pay to Messrs, Glad- 
stone Wyllie and Co., contending, as he had 


provides speglally for the making of such an! contended all along, that they ought to bring 
order as the present against a third party,’ a regular suit against him. I considered 
but does got provide specifically for its en- that this objection was not well founded ; 
forcement, Itteems to me that the Legis-, and after hearing all that Mr. Sutherland 
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and his Counsel had to say, I ordered him,’ 


as he still refused, to be committed to prison 
for contempt of Court, on which he paid the 
money, and consequently no order for his 
commitment was drawn up. 


I desire to refer to their Lordships the fol- 
lowing points :— , 

lst.—Whether a reference can be made 
to the High Court at Calcutta under Sections 
22 to 26 of Act XXI of 1863 in a case 
where a doubtful point arises in the course 
of proceedings in execution of a decree? 


2nd.—Whether, supposing such a refer- 
ence to be properly made, I am right in 
“supposing that there is no power conferred 
by the Code for enforcing an order against 
a third party made under Section 242 of Act 
VIII of 1859 ? 


8rd.—Whether, supposing that no such 
power is conferred, there is power inherent 
in this Court as a Court of Record to enforce 
its orders by attachment for contempt of 
Court ? 


The judgment of the High Court was 
delivered as follows :— 


Peacock, C. J—The words of Act XXI 
of 1863, relative to the statement of a case 
for the opinion of this Court, are very similar 
to those used in the Small Cause Court Act 
XI of 1865, 


The construction put upon that Act was 
that a case could not be stated for the opini- 
on of the High Court with reference to a 
point of law arising out of proceedings in 
execution of a decree : and we are of opi- 
nion that a similar construction must be put 
upon Act XXI of 1863, 


By Section 23 it is enacted that the Re- 
corder may passa decree contingent upon 
the opinion of the High Court upon the 
point referred, but that no execution shall be 
issued in any case in which a reference” shall 
bo made until the receipt of the order of 
that Court. 


Sections 24 and 25 provide for the mode 
of dealing with cases referred ; and the latter 
part of Section 25 provides that when the 
High Court has heard and considered the 
case, it shall transmita copy of its judg- 
ment to the Recorder, who shall, on the re- 
ceipt thereof, proceed to dispose of the case 
conformably to the decision of the» High 
Court, The Act evidently, as it appears to 
us, contemplates points of law which arise in 
a suit prior to decree. ° 
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Under ‘these circumstances, we abstain 
from answering. the second and third ques- 
tions, as no legal effect can be given to 
them. — : 


The Small Cuse Court Act has been 


amended by Act X of 1867, but that Act . 


does not apply to tHe Recorder’s Court. 


The 20th April 1868. 
Present : 


The Hon’ble J. B. Phear and ©. Hobhouse, 
' Judges. 


Dispossession under Section 318, 
Code of Criminal Procedure—hi- 
mitation—Clause 7 Section i Act 
XIV. 1859, 


Case No, 1122 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 22nd February 1867, modify- 
ing @ decision passed by the Moonsiff 
of that District, dated the 20th Decem- 
ber 1865. 


Undhoob Narain and otbers 
Appellants, 


(Plaintiffs) 


VETSUS 


Chuttur Dharee Singh and others ( Defend- 
ants) Respondents. 


No one for Appellants. 
Baboo Kalee Kishen Sein for Respondents. 


Where.a plaintiff was found to have been dispossessed 
from land by force of a Magistrates order under Sec- 
tion 318 of the Code of Criminal Procedure, it was held 
that his rightof suit for possession was not barred, under 
Clause 7 Section 1 Act XIV. 1859, by the lapse of 
more than three years from the date of the Magistrate's 
order. ` 


Phear, J.—TuE Lower Appellate Court 
has held that the plaintiff was dispossessed 
from the land of which he seeks to obtain 
possession on the 4th September 1862, by 
force of the Magistrate’s order made under 
Section 318 of the Criminal Procedure Act ; 
and then, inasmuch as the suit is not 
brought until the 7th September 1866, 
that is, after an interval of more than three 
years from the date of the SMagistrate’s 
order, therefore the Lower Appellate Court 
has held the plaintifi’s cause of action to be 


M 
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barred under the limitation of Clause 7 Sec- 


i tion I Act XIV of 1859. 


We are of opinion that this is a mistake 
in law. The Magistrate’s orders made 
under the Criminal Procedure Act are not 
specially mentioned, as «indeed they could 
not be, in Section 1 Clause 7 of the Limita- 
tion Act, and the limitation law must always 
be eoustrued strictly. We think there is 
nothing in Act XIV of 1859 to deprive the 
plaintiff in this case, upon the finding of the 
Principal Sudder Ameen, of his right of 
suit. Whether that finding of fact is right 
or not, we do not now say. The case must 
be remanded to be tried on its merits. Each 
party must pay his own costs in this appeal, 
inasmuch as the appellants do not appear. 
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A notification issued under Section 5 ‘Act XI of 1859 
is simply a public call on the debtor to pay his debt 
by a fixed date: it does not operate as an attachment 
by the Civil Court. 


Loch, J—THe question before us is as 
to the effect of a notifiéation issued under 
Section 5 Act XI of 1859. Does it operate 
as au attachment by the Civil Court ? 


The plaintiff in this case held decrees for 
rent, and in execution applied to the Collect- 
or forthe sale of certain revenue-paying 
property belonging to the debtor. Before 
the sale took place, the parties agreed to a 
postponement in order that the claim might 
be compromised, and the execution case was 
struck off the fileon 18th July 1865. On 
the 19th August following, the debtor sold 
the property to the special appellants, aud 
part of the purchase-money was paid to 


The 20th April 1868. plaintif in liquidation of another decree he 
| held against the debtor. As no compromise 


Preseni: | 


The Hon’ble G. Loch and E. Jackson, 
i Judges. 


‘Attachment—Notification—Section 5 
Act XI of 1859. 


Case No. 2076 of 1867. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 28th 
May 1867, affirming a decision passed 


by the Principal Sudder Ameen of that | 
| execution is of a more summary character. 


District, dated the 24th January 1867. 


Narkoo Ram and another (Defendants) 








was effected, the decree-holder applied again 
for the sale of the property, and was opposed 
by the purchasers from the debtor, and the 
Collector allowed the claim and refused to 
sell. Plaintiff then brought the present suit 
to set aside the order of the Collector and to 
have the property declared liable for his 
decree; and both the Lower Courts have 
given a decree in his favor, the Judge in 
appeal holding in effect that a notification 
under Section 5 Act XI of 1859 operated 
as an attachment, 


There is no process of attachment in 
execution of decrees for rent, as is prescribed 
by Act VIII of 1859, in execution of decrees 
of the Civil Court. The procedure in 


There is apparently no seizure in the case of 
immoveable property, but merely an adver- 
tisement of sale. Now, where the property 


Appellants, to be sold is other than the tenure upon 
| which the arrear accrued, and consists of 
versus 


jand paying reveuue to Government, the 
we law (Section. 110 Act X of 1859) requires 
Ramjoorawun Singh and others (Plaintiffs) | that it should be sold under the rules in 


Respondents, | foree,for the sale of estates for the recovery 
i of demands recoverable by the same process 
Baboos Onookool Chunder Mookerjee,' 8 arrears of land revenue, The law appli- 


' enable to cases of this kind is Act XI of 1859, 
| Section 5 of that law prescribes that a sale 
, for demands, not being land revenue, but 
| recoverable by the same process as arrears of 
and land revenue, shall be made after the issue 


Gopal Lall Mitter, and Mil Madhub 


Sein for Appellants, 


J 
Baboos Unnoda Persiiad Banerjee 
. Kishen, Succa Mookerjee for Respond- 
ents. $ 
£ 


of a notification specifying the nature aud 
amount of the demand, and the latest date 
on which payment thereof will be received 


C 


2 
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has been affixed for a period of not less than | debt, the debtor spent the money for other 
fifteen clear days preceding the date fixed | purposes, the innocent purchaser for good 
for payment in the office of the Collector or | consideration is not to suffer. There is 
other officer duly authorized to hold sales | this difference as to its effect between attach- 
under the Act, &c. ment in execution and the notification under 
Now, this law does not provide that there | Section 5 Act XT+of 1859, that when once 
is to be an attachment previous to the issue | the former has taken place, the property is 
of notification ; and as regards estates sold | under the custody of the law, .and the 
in satisfaction of arrears of Government re- | ownercan do nothing with it without the 
venue or other demands due to Government, | permission of the Court : while in the case of 
it would be superfluous to make such at- |a notification, the property remains in the 
tachment, for any private alienation of the) hands of the debtor, and he is at liberty 
estate would not prevent its sale for the sum | to deal with if as he sees best, because it 
dus to Government. But would this be| has not come under the custody of the law ; 
‘the case where the property is sought to| that whereas a bond fide sale under the 
be sold in execution of a decree for rent ? latter circumstances would be valid, it would 
The law (Section 110 of Act X of 1859) | not be so where attachment has been made, 
prescribes the mode in which sales of this! as any and every alienation after attachment 
kind are to be conducted, and the first step to | is forbidden by law. The Legislature, . in 
be taken is the issue of a notification under | its anxiety to render the procedure in cases 
Section 5 Act XI of 1859. That notifica-; under Act X of 1859 rapid, has omitted in 
tion is for the information of the debtor and | some instances to provide protection for the 
of the public, that it may be known that an | parties, and it appears to me that the present 
arrear or demand is due from the debtor, ; is one of the cases for which no’ provision 
which will be received if paid on or before, has been made in the law. The rule by 
a fixed date. There is nothing of the na-; which property may be sold in execution of 
ture of an attachment in this notification. | a decree is prescribed, but no provision is 
The law does not require that the name | made to prevent the debtor from dealing with 
of any estate belonging to defendant which | that property as he pleases before the procla- : 
may be liable to sale for the debt should | mation of sale is issued. The Legislature in- 
be entered in the notification. It is simply | dicated the mode in which the sale is to be 
a public call on the debtor to pay his debt | conducted, but failed to provide the neces- 
by a fixed date, By Section 6 of Act XI| sary protection to the decree-holder before 
of 1859, the Collector, after the latest | such sale could take place. Uuder this view 
dny of payment, has to issue a notification, | of the case, I think the judgment of the 
to be affixed in his own office andin the; Lower Court should be reversed with 
Court of the Judge of the district, speci- | costs. 
fying the estates or shares of estates to be sold, | Jackson, J.—I also think that the special 
and the date on which the sale shall com- appeal should be decreed with costs and the 
mence, This notification corresponds tothe judgment of the Lower Court reversed. 
proclamation of sale issued in execution of | Whether the notification for sale would 
decrees under Section 249 Act VIII of operate to prevent the debtor alienating the 
1859 ; and were a private transfer of the | property or not, there was no notification in 
property to be made after the issue of, such | force at the time the sale in question in the 
notification, it would probably prove “no f suit took place. And even the creditor was 
obstacle to the sale of the property by the! so fully aware that the property was in the 
judgment-creditor, buf till such notification | hands of the debtor to alienate and sell, 
is issued, there appears nothing in the law i that when the debtor did sell the property, 
to prevent the debtor alienating his property. | he, far from raising any objections to the sale, 
The notification under Section 5 is, as ob-! received from the debtor a portion of the 
served above, merely a public demand ‘upon purchase-money in liquidation of another 
the debtor'to pay his debt by a fixed date. | claim which he held against the debtor. He 
There is nothing under such circumstances | acquiesced in the sale and derived benefit 
to prevent his selling any property he has fromit, and he cannot now turn round on 
for the purpose of realizing the money due. ! the purchaser and ask to have the sale set 
If the money were paid in by the fixed | aside as invalid. The sale is, in my opinion, 
date, the decreeeholder could not question; a valid sale; but even if there was shy 
the validity of the sale by the debtor to a|doubt:in my mind on this pojnt, the conduct 
third party ; and if, instead of paying the | of the creditor would have made it vai. 
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The 20th April.1868, 
Present : 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Joint Hindoo family — Relation of 
adult members to the Harta—Posi- 
tion of Karta during minority of 
members, 


Case No, 131 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 8th April 1867. 


‘Chuckun Lall Singh (Plaintiff) Appellant, 


~ 


VETSUS 


Poran Chunder Singh (Defendant) 
Respondent. 


Mr. R. T. Allan and Baboos Mohendro 
Lall Shome ond Nilmadhub Sein for 
Appellant. 


Baboos Onookool Chunder Mookerjee and 
= Unnoda Pershad Banerjee for Respond- 
ent 


Members of a Hindoo family, with vested interests 
in their Joint property, chosing to continue in a state 
of commensality and joint fruition, do mot possess 
_ individually any several proprietary right other than 
an alienable right to call for partition. The Karia in 
general is the mere mouthpiece of the family, and not 
an agent with delegated authority in a fiduciary and 
accountable relation to the rest of the family. 

As long ag a member of such a family is a minor, 
the Karia is in the position of a trustee for him of the 
joint property to the extent of his share in it, aud is 
liable to account for it to him when the trusteeship 
ceases. 


- Phear, J.—Taue plaintiff and defendant 
are half-brothers, the latter gentleman being 
of very advgnced age, while the former is 
about 45 yearsold. The father of the plaintiff 
and defendant died as far back as 1235, 
leaving, them kis heirs: and from that timè 
till rin they lived together in commen- 


sality and in the enjoyment of their property 
as n joint Hindoo family. The plaintiff was 
a minor at the time of the father’s death, but 
attained his majority in Bhadro 1247. In 
Srabun 1271, the plaintiff and defendant 
separated. 


In this suit the plaintiff alleges thet the 
defendant managed tbe family property 
during the whole period while they, the two 
brothers, were living ia commensality ; that 
with the ready money left by their father 
and the surplus remaining out of the ån- 
nual profits, after defraying therefrom the 


expenses of the Debshebas, the charges of, 


the family and of daily religious ceremonies, 
real properties have been purchased ; that he 
(the plaintiff) has requested the defendant to 
let him have the moiety ofthe accumulation 
of the surplus left after such purchases 
on adjusting of the accounts thereof, as well 
as half of the existing articles and furniture, 
and of the money drawn from Court by the 
defendant subsequent to separation: kut he 
has refused to do so. The plaintiff, there- 
fore, sues to obtain from the defendant half 
the ready money aud articles left by 
the father after adjustment of the ac- 
counts in respect of the income of real pro- 
perties, and all sorta of expenditures during 
the managership of the defendant from 
1235 ¢o 1270, as well as half the money 
drawn by the defendant from Court subse- 
quent to the separation. 


The substance of the plaintiff’s claim is, 


that he seeks to make his brother account" 


to him for, and in respect of, all property 
for a period of 36 years, during the whole of 
which he and his brother had been living 
in commensality and enjoying the property 
jointly in the Hindoo fashion ; and he 
places his right to an account simply on the 
ground that his brother was all that time 
Karta of the family. The claim does, 
hawerver, divide itself conveniently into 
three parts, namely, 1s, the claim for account 
in respect of the period of minority ; 2nd, 
the claim for a moiety of certain cash re- 
ceived from another branch of the family 
by arangement on a butwarah being effected 
with it ia 1239; and, 3rd, the claim for 
account in respect of the time from 1247 
to 1271. 


During this last period, the plaintiff was 
admittedly an adult member of the joint 
family, Jiving in commensality with his 
brother and enjoying the joint property to 
an equal extent with his brother, except 
so far as the fact that his brother was 
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Karta made any difference in this respect. | agement of the joint property to this extent, 
Can he, under these circumstances alone, | namely, ‘that he cannot, without further cause, 
require his brother to furnish him tlie ac- | call the Karta to account for it. Of course, 
count he seeks? I think not. If he can, : it may as a matter of fact be the ense in a. 
it must be because his brother stood during | given family that the Karta is the agent of, 
the period in the position of an agent re- | or stands in a fiduciary and accountable 
lative to him, viz, managed his property | reinan to, one ôr more of the members. 
for him under some obligation of a fidu-/It would be easy toimagine a state of 
ciary nature. But I think that this is not | things under which he had become the 
the correct representation, generally speak- | trustee of the property relative to his adult 
ing, of the Karta’s position relative to the, co-parceners, or in which; by reason of his 
adult members of the joint family. It ap-| fraud or other behaviour, they or one of 
pears to me that the joint family is, as re- | them had acquired an equity to call upon 
gards the enjoyment of the joint property, | him for an account. All that I desire to say 
a single entity. As long as the members, | is, that in my judgment he does not wear 
who have, what may be termed, vested | this character of accountability merely be- 
interests in the property, choose to continue j cause he occupies the position of Karta. 
in a state of commensality and in joint; And in the case before us, there is not only 
fruition aud enjoyment of the profits of the | an absence of evidence tending to show that 
property, ‘they cannot be said to possess | the defendant was, relative to the plaintiff, 
individually any several proprietary right| any thing. other than an ordinary Karta of a 
other than the right to call for partition, | joint family living in commensality, but there 
—aright which they may alien. For pro-|is on the other hand ample to satisfy me 
prietary purposes they exist as a whole, | that the plaintiff, now. a man of mature age, 
somewhat in the character of a corporation. ; has of late years, at any rate, taken an 
They manage the property together, ma aotive part conjointly with his brother, the 
the Karta is but the mouthpiece of the| defendant, in the management of the joint 
body, chosen and capable of being changed | property: 

by themselves. ‘The family may in this} J] am, therefore, of opinion that the plaint 
respect be likened to a committee with the | ig has not established any ground for mak- 
Karta as chairman. No doubt, in practice, | ing the defendant account to him in respect 
the members of the family often do leave | of dealings with, and the proceeds of, the 
pretty nearly every thing in the hands of: joing property for the period which elapsed 
the arta and under his control, but this between the date when the plaintiff attained 
is in most eases the result of the respect | his majority in 1247, to the date of separa- 
“which seniority in age and generation is; tion of the two brothers in 1271. ° 
BE eve eels Eee re Nene ae As to the moiety of the cash received by 


ially in the case of a Hindoo joint family. f a . 

o ae place, it is a Sales abdi ithe defendant which the plaintiff claims, 
ow] ' ` » ; p 

tion of personal care and supervision. It is} 1 cannot say that the Lower Court is wrong 


not a distinct agency or delegation of a in concluding from the evidence on the 
denarni authority : each member may still record that it has been paid for the plaintiff's 
al times interfere if he chooses, And he! Y8 wider circumstances which entitle the 
may always insist upon division if he is defeudant to set off that “payment against 
dissatished with the management. “Ewen; the pluintif’s claim. The defendant says 
where the members of the family apparently | that he applied it to the discharge of the 
leave the most unrestricted power in the| Plaintif’s share of liability for Government 


hands of the Karta, it is, I believo, usual | tevenue since the separation, and there is 
to hold a family conclave at lenst once in nothing to show that this statement is not 
the year to confirm and approve of what the | SOETECK 
Karta has done and to discuss jointly what, There remains the claim for account of 
should be done hereafter as to the family , the defendants management of the property 
affaire. I think, therefore, that unless some | from the death of the father to the expira- 
thing is shown to the contrary, every adult | tion of the plaintiff's minority in 1247. 
member of an undivided joint family, diving | During this period the plaintiff was disquali- 
in commensality with the Karte, must be| fied from taking any part in*the manage- 
taken as between himself and the Kurta to} ment of the property, and the defendant 
be a participator in, and authorizer of, all | was, I think, under the circumstawces of the 
that is from time to time done in the man- | case, in the position of a trustee foġhim of 


`v. 
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the joint property to the extent to which | the purposes of joint management, the usual 
he was entitled to share in it. When, there- | means available in such circumstances of 
fore, the plaintiff attained his majority, and | consultation, supervision, and investiga- 
the trusteeship ceased, the defendant was | tion being open to the plaintiff; and after 
clearly liable to account to him. But I| plaintiff’s majority there was no reason why 
think the plaintiff was bound, if he desired | he should not have before demanded an 
this account, to seek it°within a reasonable ; account. Nor is it at*all shown that he 
time, and Iam clearly of opinion that it is; himself did not take part in the joint man- 
too late for him to ask for it now. Imme-| agement on his own joint account. 

diately upon becoming a major, he entered into bed eet cas 

personal enjoyment of the property jointly The 20th April 1868 

with his brother; he has all along had ; p ` 
ample opportunities for ascertaining its con- Present: 

dition and of leariing how it had been | The Hon’ble L. S. Jackson and Dwarkanath 
treated during his minority. For 24 or 25 Mitter, Judges. i 
years he had all the books and papers of | proceeding to keep alive a decree— 
the estate within his reach, and yet from Section 20 Act XIV, 1859—Admis- 
1247 to 1271 he never once intimated that} sion by pleader. 

he held the past accounts still open between | Miscellaneous Appeals from an order pass- 
himself and his brother. After having so] ed by the Officiating Judge of Midna- 
J” „with the fullest means of knowledge, pore, dated the 8th April 1867. 


“ spt over his rights, he cannot now be al- 

° eee to assert them against his brother. Case No. 369 of 1867. 
He cannot now, without new reason, call Kower Narain Roy (Deerce-holder) 
upon his brothér to account for the condi- Appellant, 
tion of the subject of trust, as it was Mere 


delivered to his own hands, so to speak, l 
twenty-five years before suit. If is said, | eae 
however, that the trust which commenced l 
with the minority bas continued till the! Mr. h. T. Allan for Appellant. 
present time, and that the plaintiff has never, Baboo Ashootosh Dhur for Respondents. 
in the matter of the joint property, been | And the cross-appeal No. 442 of 1867. 
other than the cestui-gue trust of his elder | Tecordse torn teens oe A T ini teres # saree 

' ` ` > an} : z 0 it 14 
brother. I have already said that although | not necessary that the proceeding alluded to in Section 
as a matter of fact this might well enough | 20 Act XLV. 1859 shall have been taken by the parti- 
have been the ease, still the evidence on the | cular party seeking to execute: it is sufficient if any one 

; : Seog : interested has taken any proceeding. 
record convinces me that the plaintiff did, | A l 

maane hiana otro onie witectall >| A party is bound by the admission of his duly con- 

mm attaining his AUOULLYs ull eù- | stituted vakeel, where the admission is one of a fact 

joyment of the joint property as an adult | which, but for such admission, the opposite party would 
member of the joint family with entire į P%Ye-bad an opportunity of proving. 

knowledge of his rights. Thoreis no sug-, Jackson, J.—TnEsEe two cases arise out 

gestion of any special arrangement between | of the execution of one decreo. The first 

him and his brother for the continuing of appeal 1s by the execution-creditor, who has 

the former fiduciary relation, and I am of, 40 interest in the decree to the extent of 8 

opinion that the plaintiff did at once, on the | annas. ‘The Judge has refused to allow him 

expiration of his minority, assume the s¢a- | to execule for that share upon the ground 

tus, and exercise the power of co-parcener that no steps had been taken by him on his 

in the joint property, living in commeusality | own part within three years next before the 

with the defendant. present application to execute the decree 
against the judgment-debtor. 


It js admitted that proceedings had been 
taken within three years by the party who 
held the other 8 annas share in the decree. 

Bayley, J—I concur in thinking that | Section 20 of Act XIV of 1859 provides— 
the suit should be dismissed. In this case , ‘‘ Nosprocess of execution shall issue from 
the whole evidence shows that plaintiff waa, ‘any Court not established by Royal 
mtrely one of a joint Hindoo family, andj “ Charter to enforce any judgment, decree, 
that the Kartaywas not agent or trustee, but | ‘ or order of such Court, unless some pro- 
the selected head of the joint family for | “ ceedings shall have been taken to enforce 


er and others (Judgment-debt- 
ors) Respondents. 











On the whole, it appears to me, con-: 
sidering the facts of the case, that this suit } 
ought to be dismissed with costs. 
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“ such judgment, decree, or order, or to keep 
“ the same in force within three years next 
“ preceding the application for such exe- 
“ cution.” 


The Act does not require that the proceed- 
ing shall have been taken by the particular 
party who seeks to execute. It is sufficient 
if any one interested has taken any proceed- 
ings. That has occurred in the present 
case, and the Judge was in error in not 
allowing the petitioner to execute, and his 
decision is therefore set aside with costs 
and interest. 


- The other appeal is on the part of the 
judgment-debtor, who complains that the 
Judge has allowed execution against him 
by the other creditor on the strength of an 
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admission made by his vakeel that notice | 
was served upon him on the 14th of | 


September 1864. He contends—but it is 
right to say that that contention is very 
faintly advanced here by Baboo Ashootosh 
Dhur, who appears for him—that he is not 
bound by the admission of his pleader. It 
appears to us that the admission being one 
of a fact which, but for such admission, the 
opposite party would have had an opportu- 
nity of proving, the party is bound by the 
admission of his duly constituted vakeel. 

The Judge was right in allowing the 
execution, and this appeal, therefore, must be 
dismissed with costs and interest. 


The 22nd April 1868. 
Present: 


The Hon’ble L. S. Jackson and C. 
Hobhouse, Judges. 
Execution—Plea of limitation by one 


not a party—Sections 229 and230 
Act VIII. 1859. ° 


Case No. 13 of 1868. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Hooghly, dated the 
20th November 1867, affirming an order 
passed by the Sudder Moonsiff 
District, dated the 23rd July 1867. 


Mohesh Chunder Banerjee (Objector) 
Appellant, . 


VETSUS 


Chundra Monee Debian and others 
(Decree-holders) Respondents, 


a a a a 
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Baboo Sham Lall Mitter for Appellant. 
Baboo Tarucknath’ Dutt for Respondents. 


Where a decree-holder sought to execute his decree 
against au under-tenure which had beeu sold for ar- 
rears of rent, and the purchaser objected on the plea 
of limitation, HELD, that the purchaser being no party 
to the suit, wasnot entitled to contend that execution 
was barred. He could only be heard under Section 229 
or Section 230 Act VIII. 1859; and if under the former, 
a very wide discretion could be exercised by the Court. 


Jackson, J —CHuUNDRO Monee Desa 
and others hold a decree made in 1863 for 
possession of a transferable under-tenure. 
Before execution of the decree, the landlord 
brought about the sale of the tenure for 
arrears of rent. 


The decrée-holders in 1867 applied to the 
Court to execute their decree, and the pur- 
chaser objected setting up in the first place 
limitation. ‘This objection, was over-ruled 
by the Court of first instance, which _ held 
the decree-holder not to be barred (a pre- 
vious application to execute having been 
made in 1864), and went on to investigate 
the purchaser’s claim under Section 229. 


He appealed to the Zillah Judge, insist- 
iug on his ground of limitation. The Judge, 
however, threw out his appeal, being of opi- 
nion that as the petitioner was no party to 
the suit, he was not entitled to coutend that 
the execution was barred. 


The petitioner appeals specially against 
this ruling, but we think the Judge was 
right, and that the petitioner, who purchased 
the under-tenure, did not thereby acquire 
such an interest in the suit as to entitle him 
to maintain that the decree had become, by 
lapse of time, incapable generally of execu- 
tion. 


We are competent, in execution of a 
decree, to determine questions arising be- 
tween parties to the suit and relating to the 
execution, but not questions arising between 
a parly to the suit on the one hand, anda 
person who was or is no party to it on the 
other, except the particular claims connected 
with giving possession of property, which 
are specified in the Code. 

The petitioner was not, and is not a party ; 

the Judge observes, execution is not 
directly sought against him, and he can 
only, we think, be heard as provided by 
Sections 229 or 280 (as the case may be) of 
Act VIII of 1859, 


But we may observe that if the case 
comes ‘properly within the terms pf Section 
229, a very wide discretion*seem® tp be al- 
lowed to the Court by the concluding yords 


> 
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of that Section which enable the Court to 
investigate the claim as if a suit for the 
property had been instituted by the decree- 
holder against the claimant, and to pass 
such order for staying execution of the 
decree, or executing the same as it may 
deem proper. : 

The special appeal must be 
with costs. 


dismissed 





The 22nd April 1868. 


Present : 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Partition — Section 6 Regulation 
VIII. 1819. 


Case No. 268 of 1867, 


Regular Appeal from a decision passed by 
the Judge of Rajshahye, dated the 18th 
_ June 1867, 


Gouree Sunkur Roy (Plaintiff) 
Appellant, 


VETSUS 


Anand Mohun Moitro and others (Defend- 
ants) Hespondents. 


Baboos Mohinee Mohun Roy and Sreenath 
Doss for Appellant. 


Baboo Greeja Sunkur Mozoomdar for 
. Respondents. 


There is no’ statutory bar against a ryot’s right to 
partition as between himself and his co-parcener where 
he does not ask for such a distribution of the putnee rent 
as would bind the zemindar or ‘limit the Itater’s right 
_ over lowe tenure as a joint one. 


Mitter, J—Wn are of opinion that this 
case is goverged by the principle laid down 
in-the. decisidh passed by a Division Bench 
of ethis Court, and reported in page 192, 
Sutherlans Weekly Reporter, Volome VI, 
Civil Rflings, The Judge is quite mistaken 


A 
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in supposing that this case has not been 

properly reported. It is, like all other cases 
reported inthe Weekly Reporter, neither 

more nor less from first to last thau the 

words used by the learned Judges in their 

written judgment. The plaintiff is clearly 

entitled to a partition ae between himself 
and his co-parcener, There is no statutory 

bar against this right, and the zemindar’s 

interests cannot be possibly affected by tho 

partition thus prayed for. No “ apportion- 

ment of the jumma or reserved rent,” prohi- 

bited by Section 6 Regulation VILI of 1819, 

is sought for: or, in other words, the plaintiff 
has not asked for such a distribution of the: 
putnee rent as would bind the zemindar or 

limit his right over the whole tenure asa 

joint one. We do not see any reason in law 

or equity why the plaintifi’s right to have a 

partition as between himself and his co-par- 

ceners should not be enforced. We decree 

this appeal with costs. 


The 22nd April 1868. 
Present: 


The Hon’ble J. B. Phear and C, Hobhouse, 
Judges, 


Substitution of a third party for ori- 
ginal plaintif, 


Case No. 1570 of 1867. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 24th April 
1867, affirming a decision passed by the 
Principal Sudder Ameen of that Dis- 
trict, dated the 23rd June 1866, 


Saheb Roy (Plaintiff) Appellant, 


. versus 
Choonee Singh and others ( Defendants) 
. Respondents. 


Baboo Taruchnath Sein for Appellant. 


Baboos Otool Chunder Jfookerjee, Gopee- 
nath Mookerjee, Nilmonee Sein, and 
Doorga Doss Dutt for Respondents. 


A party who'had sued, on the part of himself and 
of his minor brother, to recover possession of ancestral 
property alleged to have been alienated, sold his rights 
and interests in the suit toa third party, whose name 
was accordingly substituted in the place of plaintiff. 


' HELD, that the substitution of such party for the 
plaintiff in respect of part of the latter’s share in the 


A 
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subject-matter of the suit did not make that party a 
party to the sult, and gave him no status which would 
enable him to appeal. . 

Phear, J.—Tux original plaintiff in this 
suit was one Dhunookdharee, who sued on 
the part of himself and his minor brother to 
recover possession of certain ancestral pro- 
perty which he alleged had been improperly 
alienated by his father. 

Pending the trial of the suit in the first 
Court, the plaintiff sold his rights and in- 
terests in the suit to Saheb Roy, and upon 
petition presented by him to the Court of 
first instance, that Court substituted Saheb 
Roy’s name in the place of the original 
“plaintiff. 

The record thus altered came by appeal 
into the Lower Appellate Court, which Gourt, 
for reasons given by it, dismissed the appeal 
on the grounds that it was preferred by 
Saheb Roy alone, and that he had not made 
out any title to appeal. 

It is not necessary for us now, on special 
appeal from that decision of the Judge, to 
say whether the reasons given by him are 
or are not sufficient to support his deter- 
mination, for we are of opinion, upon the 
ruling of the Full Bench in the case report- 
ed in Volume IV of the Weekly Reporter, 
page 309, that the substitution of Saheb Roy 
for the plaintiff in respect of a part of his 
share in the subject-matter of suit was in- 
valid, and had not the effect of making him 
a party to the suit, This being so, he had 
of course no status which would enable 
him to appeal, and the decision of the Lower 
Appellate Court was right in substauce. 
Therefore we dismiss the special appeal 
with costs. 





The 22nd April 1868, 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. : 
Mortgaged premises—iWortgagee's 
duty. 
Case No. 1861 of 1867. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 25th April 1867, modifying a 
decision passed by the’ Sudder Ameen 
of that District, dated the 9th August 
1866. 


Jogendronath Mullick and others (some of 
the Defendants) Appellants, ` 


VETSUS 


Raj Narain Palooye (Plaintiff) Respondent. 


Baboo Obhoy Churn Bose for Appellants. 


Baboo Ashootosh Chatterjee for Respondent. 


A mortgagee in possess'on of mortgaged premises 
is bound to keep them in necessary repair, and is at 
liberty to charge for thesame with interest. 


Kemp, J.——Wes think that the finding of 
the Principal Sudder Ameen is wrong. ‘The 
special appellant is the mortgagee, and he is 
in possession of the mortgaged premises con- 
sisting of athatched house. It is said the 
original debt with interest has been paid 
from the usufruct of the mortgaged premises, 
and this fact is apparently undisputed. But 
the mortgagee claims to be allowed for repairs 
aad re-construction of the house. 


The first Court allowed this. The Prin- 
cipal Sudder Ameen finds that without the 
authority of the mortgagor, the mortgagee 
could make no repairs so as to charge 
the mortgagor, He further assumes that 
as the deed of mortgage was not produced, 
it must be presumed that there was no sti- 
pulation that the mortgagee was fo be en- 
tifled to any deduction on account of sums 
advanced’ by him for repairs. 

Under the law as administered in this 
country, a mortgagee in possession is in the 
position of a trustee. The mortgages must 
use the mortgaged premises as liable to be- 
come the property of the mortgagor, and 
must not doany thing to diminish the se- 
curity upon which the money was lént. In 
this case, the mortgaged property was a 
thatched house. To allow it to fall out of 
repair and to become uninhabitable, would 
have been diminishing the value of the se- 
curity on which the money was advanced, 
and preventing the mortgagor from paying 
off the debt from the usufruct. It is the 
bounden duty of the mortgagee in possession 
to keep the premises in necessary repair, and 
he will be allowed to charge for the same 
with interest, (Cooke’s Law of Mortgage, 
page 844; Macpherson on Mortgages, page 
85). 

We uphold the decision of the first Court, 
and reverse the decision of the Principal 
Sudder Ameen with costs and {nterest. 

The special appealis decreed -with ccbts 

a 
and interest. i 


x 


‘ with costs, 
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The 22nd April 1868. 


Present: 
Thé Hon’ble H. V., Bayley and Dwarkanath 
Mitter, Jutges, 


Application for review—Section 378 
Act VIII. 1859. 


Case No. 146 of 1867. 


Special Appeal from a decision passed by 
the Principal Suddey Ameen of East 
Burdwan, dated the 14th December 1866, 
affirming a decision passed by the 
Moonsiff of Mahomedpore, dated the 24th 
July 1865. 


Jewun Bibee (Plaintiff) Appellant, 


VETSUS 


Buddun Mundul and others (Defendants) 
Respondents. 


Moulvie Murhamut Hossein for Appellant. 


Baboos .Mohendro Lall Shome and Roma- 
nath Bose for Respondents. 


A Moonsiff’s order rejecting an application for review 
is not appealable. 


Bayley, J.—In this case there is a patent 
want of jurisdiction, The Judge, on the 8th 
September 1863, admitted a summary appeal 
from the defendant against an order of the 
Moonsiff rejecting the application of that 
party for review. 


That act was one wholly against law 
and without jurisdiction, the Moonsiff’s order 
being final under Section 878 Act VIII of 
1859. The acts and procedure based on 
that illegal order given without jurisdiction 
are equally illegal and without jurisdiction. 
We accordingly decree this special appeal 
Ehe Moonsiff’s decision of 2nd 
April 1863 will stand, and the decision of 
22nd May 1862 aud all subsequent proceed- 


ings ary Rtreby'set aside. 


Ld 


The 23rd April 1868, 
` Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Attendance of witnesses—Court bound 
to assist. 


Case No. 1881 of 1867. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of’ 
Hooghly, dated the 8th April 1867, affirm- 
ing a decision passed by the Principal 
Sudder Ameen of that District, dated the 
16¢h April 1866. 


Peares Mohun Mookerjee ( Plaintiff) Ap- 
pellant, 


VETSUS 


Madhub Chunder Ghosal and others 
( Defendants ) Respondents. 


Baboos Mehendro Lall Shome and Jlotee 
Lall Mookerjee for Appellant. 


Baboo Umbica Churn Banerjee for Respond- 
ents. 


Where an appellant delayed to give in the names 
of his witnesses, but was yet withiu reasonable time to 


. secure their attendance on the day of hearing, if sum- 


monses had been sent throngh different peons by the 
Railway, HELD that the Lower Appellate Court was 
bound to have directed the issue of the summonses, and 
to have-given every assistance to the party asking for 
them, all additional expenses being paid by such party. 


Jackson, J.—-We think that both the 
Principal Sudder Ameen and the Judge 
have ‘been in error. The Principal Sudder 
Ameen had no discretion to refuse to issue 
the summonses required by the appellant 
upon his witnesses. f Vide precedent of this 
Court, page 111, Volume V, Weekly Re- 
porter, Civil Rulings). It is true that the ap- 
pellant delayed to givein his list of witnesses 
until the 2nd April, when the date fixed 
for hearing the evidence was the 9th April, 
but the Principal Sudder Ameen is not right 
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Mr. Piffard and Baboos Unnoda Pershad 
Banerjee and’ Bhowanee Churn Dutt 
for Appellants. 
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in stating that these summonses could not 
have been served so that the witnesses could 
not have attended on the 9th April. Tt is 
said the witnesses lived at Serampore, Pun- 
dooa, Huripal, and Kutwa, and that these 
places are at a distance from the Principal 
Sudder Ameen’s Court at Hooghly. They 


Mr. R. T. Allan and Baboo Asheotosh 


could, however, be reached with the assist- 
ance of the Railway i in a day from Hooghly. 
Different peons might have been seut to the 
different places, and they might have gone 
by rail, all additional expenses of course 
being paid by the party summoning the wit- 
nesses. The Principal Sudder Ameen should 
have directed the summonses to issue, and 
‘given every assistance to the party asking 
for them to prevent delay in their being 
served. Itmightbe thatthe witnesses might 
not have been able to attend, and then the 
Court might have exercised its discretion 
whether it would taka measures to enforce 
or not. We think there was reasonable 
time for the witnesses to attend, and the sym- 
monses should have been issued. The case 
will be remanded to the first Court to fix 
nnother day for the hearing, The orders 
passed are reversed. 





The 23rd April 1868. 
Present: 


The Hon’ble A. Q. Macpherson aud F, A. 
Glover, Judges. 


Witackshara—Childless widow's in, 
terest in husband’s estate—Cham. 
perty and maintenance, 


Cases Nos. 205, 206, 209, and 281 of 1867. 


Regular Appeals from an order passed by 
the Principal Sudder Ameen of Patna, 
dated the 28th May 1867. 


Panchcowree Mahtoon and others 
(Defendants) Appellants, 
TETSUS 


+ 
« 


Kalee Churn and others (Plaintiffs) 
Respondents. 


emee eer 


Chatterjeafor Respondents. 


A childless widow, under the Mitackshara Law, 
takes only a limited interest in her husband's estate, 
similar to that taken by a childless widow according 
to the law of the Bengal School. 

Held by Glover J. (Macpherson, J., dissenting), that 
there is no law against Champerty or Maintenance in 
Bengal, 


Glover, J.—Tuis was a suit by one Kalee 
Churn as next beir of his grandfather Juug- 
lee Sahoo to recover possession of certain 
real properties, by cancelling deeds of sale 
executed by his maternal grandmother 


-Phool Dyee, the widow of Junglee, to the 


vendors of the various defendauts, on the 
ground that, according to Hindoo Law as pre- 
vailing in the provinces governed by the 
Mitackshara, she had no power to alienate, 
not being under legal necessity so to do. 


Kalee Churn, the first plaintiff, sues along 
with four others, who are stated in the plaint 
to have purchased a large share in the pro- 
perty sued for in consideration of their pro- 
viding the funds for carrying on the suit. 
These latter parties, as appears from the terms 
of a deed of partnership agreement (shera- 
hutnamah) filed with the record, were to 
have, in case of success, a 12-annas share 
in the property recovered, Kalee Churn con- 
tenting himself with a 4-aunas share, which 
he was to. have free of all costs incurred 
during the litigation of his claims, 


Junglee Sahoo died in 1838 (Pous 1245 
B. S.), leaving a widow Phooldijee, and two 
daughters, Bholakun and Mukkun. Each of 
the ‘daughters had a son, but Debee Pershad, 
one of them, is dead, and Kalee Churn, the 
plaintiff, ig now the only survivor. His 
grandmother Phool Dyee died on the 15th 
of January 1860, from which date he claims 
to succeed by right of heirship to his grand- 
father’s property. 

The particular alieuations which he seeks 
to set aside are dated respectively— 

1. ‘9th April 1848.--Foreclosure decree 
of 8 aunas of Ghousepore to Rambux. 

2, 20th April 1848.—Kobkla by Muss 
samut Phool Dyee to Azeem Ally—2a. 6d. 
17e, 100. of Mouzah Mahomedporey, 


at 
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3. 8rd March 1851.—Kobala by Mus- 
samut Phool Dyes to Mussamut Shetahoo— 
4-annas share of Chuck Kuural. 

4, 13th December 1854 — Kobala by 
Mussamut Phool Dyee to Mussamut Mohono 
—8-annas share of Mouzah Goorunpoora. 

5. 4th November 1%55.—Kobala from 
Azim Ally to Chorab Sing.— Vide No. 2. 

6. 12th April 1856.—Kobala of Shetahoo 
to Reeroo.— Vide Nos. 3 and*4. 


7. 1st July 1858.—Kobala from Mussa- 
mut Shetahoo—4-annas share of Ghoorun- 
poora. 


And he also seeks to have cancelled the 
orders of the Civil Courts, dated November 
19th, 1856, and 9th March 1857. 


The defendants pleaded generally— 


Ist—That the suit savored of Cham- 
periy, and should be dismissed at once on 
_ that ground; 
2ud.—That the 


suit is barred by limit- 
ation ; : 


And particularly that the properties 
sought tobe recovered had been purchased 
by them bond fide from the vendees of Phool 
Dyee, who was justified in making the alien- 
ations, 


Thus Omrao Mahtoo and others claimed 


| These defendants also 

















averred that the 
plaintiff Kalee Churn was aware of the salo 


' to Azeem Ali, and did not object-to it. 


The defendant Fuzul Kurreem, who ts in 
possession of an 8-annas share of Mouzah 
Ghousepore, the property covered by the deed 
of sale No. 1, dated the, 9th of April 1848, 
pleaded that he had been put in possession 
by a decree of Court passed in his favor in 
a pre-emption suit, which decree the plaintiff 
did not sue to reverse. He also pleaded, as 
did the other defendants, that thesale by Phool 
Dyee to Rambux was a valid sale, made 
with the knowledge and consent of the plaint- 
iff Kaleo Churn under pressure of great and 
immediate necessities. 


It will assist the determination of this 
defendant’s part in the case to explain the 
way in which he became interested. 


It appears that one Deo Chand Sahoo 
sued Mussamut Phool Dyee- on a bond, 
and gota decree on the ltth of August 
1845. Execution was taken out, and on the 
Tth of July 1846, an 8-annas share of 
Mouzah Ghousepore was sold in satisfaction 
of the decree. The amount decreed was ru- 
pees 257-1-12, but the property sold for ru- 

i pees 2,525,and was bought by Rambux Sahoo. 
Before, however, the purchase-money was 
paid into the Collector’s hands, other credit- 

ı orsof Phool Dyee had become clamorous, 


under the deeds of sale Nos. 3 and 4, j and at the lady’s request Rambux paid over 
No. 3, dated the 8rd March 1851, was a: to her for their benelit the balance of the pur- 
deed of sale of an 8-annas share of Mouznah | chase-money, receiving in return a receipt 
Chuk Kuural executed by Phool Dyce to | from various creditors acknowledging the 
Mussamut Shetahoo. No. 4, dated 18th | amount paid. This receipt was accepted 
December 1854, was for an 8-aunas share | by the Civil Court, and forwarded by it to 
of Mouzah Ghoorunpoora, and was given ; the Collector as n discharge to Rambux from 
by Phool Dyee to Mussamut Mohono. i all further liability on accouat of his pur- 


chase. ‘Tle Collector, however, refused to re- 
d kd 1 H m H a è . 3 2 Š 
The defendants purchased a 4-annas share | ceive if as such, avd called upon the auction- 


of these Mouzahs from Mussamut Shetahoo j purchaser to mako good the balanca of kis 
ORG had in the meantime bought from : bid, and on his E to do this, cancelled 
ussamut Mohouo) on the Ist of July ; he sale z l 

1858 (deed No. 7 of the plaintiff’s list) ; and | _ 
they now plead that the original sales , 
were made by Phool Dyee under great and ! 
pressing necessities, with the knowledge and | 
consent of the reversiouer Kalee Churn, and | 
qannot therefore now be set aside, | 


“I may moution here that there is no denial 
on the partof the plaintiff of the fact that 
the rupees 2,325 paid by Rambux were 
made over to various creditors, including 
Deo. Chand, and wera not retained by 


| 
Chooah Sing and Gopaul Sing claimed, | Mussamut Phool Dyee. 


under No. 2, a deed of sale dated the 28th | Rambuxon this brought a suit against 
April 1848, by which a fractional share of ' Phool Dyee iu the Principal Sudder Ameen’s 
Mouzah Mahomedpore, Sumpa Mauwa, was | Court (27th April 1847) to recover his 
sold by Phool Dyee to Syud Azeem Ali, aud ; advance, and forced Phool Dyce to a com- 
by him, on the 4th of November 1855 (deed ` promise, by which she gave hima morteaso 
Ne. 5 of the plaintiff’s list), to the defend- | of the property originally sold at tho suit 
ants. Wi 4 | of Deo Chand, with power of foreclosure, 


- 


“Ma 


492 Civil 


THE WEEKLY REPORTER, 


Rulings. [Vol. IX. 





if the money were not re-paid within a| the Privy Council, a childless widow under 
year. MussAmut Phool Dyee defaulted, and | the Mitackshara Law takes only a limited in- 
Rambux petitioned for foreclosure on the ; terest in her husband’s estate, similar to 


3rd of August 1849. The foreclosure was 
made absolute at the expiry of the year of 
grace in 1851, and on the 6th of May 1854 
he obtained a decree for possession. Before, 
however, he was gettled in possession, he 
was sued by Kazee Fuzul Kurreem, who 
claimed a preferential right under the law 
of pre-emption, and a decree was passed 
in his favor on the 19th of November 
1856, since which time he has been in 
possession, ` 


, The remaining defendant, Panchcowree 
Mahtoo, claimed under deeds Nos. 3 and 4, 
and his defence was similar to that of 
Omrao Mahtoo. 


The Principal Sudder Ameen held that 
the Law of Champerty did not apply to this 
country ; that the suit was not barred by 
the Statute of Limitations ; and that Kalee 
Churn was, as only surviving grandson of 
Junglee, entitled to sue. On the merits he 
found that Phool Dyee was not justified by 
Hindoo Law in making the alienations 
complained of, and that Kalee Churn had 
never consented to her doing so. Hoe there- 
fore decreed in the plaintiff's favor, and 
ordered the various deeds of sale and orders 
of the Civil Courts to be cancelled. 


Against ‘this decision all the defendants 
appeal. 


The plea of limitatién was taken general- 
ly by all the appellants, but was not pressed, 
along current of decisious of this Court 
having laid it down that the cause of action 
to Kalee Churn in cases like the present 
arose on the death of his grandmother, from 
which date he was undonbtedly in time. 


For the defendants it was argued that 
according to the Mitackshara Law, the estate 
taken by Phool Dyee was not a restricted 
estate such as that of a widow undér 
the Hindoo Law current in Bengal. It 
was contended generally that a widow 
under the law of the Mitackshara takes an 
absolute interest in her deceased husband’s 
estate, and may dispose of it as she pleases ; 


and further, that at any rate in the property | 


not proved to have come to her husband 


as ancestral property she takes an absolute , 
We, however, declined to hear any | 
argument on these points, there beifg no | 


interest. 


sort of doubt that according toa long series 
of decisions of the Courts of this country, 
which are in accordance with decisions of 





that taken by a widow under the law of 
the Bengal School. 


It was also argued that the suit is bad 
for multifariousne’s. There is no doubt 
that itis so: and the plaint ought never 
to have been received or filed by the Lower 
Court. The remarks of the Court in the 
case of Rajah Ram Tewaree versus Luch- 
mun Pershad ( VIII Weekly Reporter, page 
15) on this question apply equally to the 
present case.. Judges below ought to be 
more careful and to reject plaints when 
brought against several defendants for 
causes of action which have accrued against 
each of them separately, and in respect 


of which they are not jointly concerned.. 


We cannot, however, dismiss the suit now 
at this stage of the proceedings on this 
ground, whien the case has been tried fully 
on the merits, and we have before us the 
matetials for fiually disposing of the various 
issues between the parties, 


On the question of champerty, Mr. Piffard 
for the appellant contended that there was 
no reasoù why the offence of champerty 
should be confined to English cases, and that 
the Courts here, being especially. Courts 
of equity ond good conscience, were beund 
to take notice of what the Equity Courts 
of England considered to bea serious offence 


against morality. He argued further that. 


the original decision of the Sudder Court, 
upon which all subsequent rulings had turned, 
proceeded on a wrong principle, and was, 
therefore, of no value as an authority. 


I concur -with the learned in Counsel, 
thinking that there is no good reason why 
the doctrine of champerty should be confined 
to English cases, aud the present suit is one 
in which its application would be more 
than usually proper, for the record shows 
most distinctly that Kalee Churn has been 
egged ọn to litigate claims on which he 
had for many years kept silence, if he had not 
acquiesced in them, and that by parties hav- 
ing no interest, in the issue, except as ta 
the amount of plunder they might secure 
from the successful litigant in the event 
of their, funds gaining the ‘case for him. 
But as champerty is not a part of our 
Statute Law, and as successive decisions of 
our highest Court have pronogiuced it in- 


applicable to this country, I do not „feel jus-° 


tified in re-openig the matter, or in referring 
it to a Full Bench. The decision Majed by 


a 
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Mr. Piffard is to be found in the Sudder De- 
wanny Adawlut Reports for 1852, page 394, 
Kishen Lall Bhoomik éersus Pearee Soon- 
durry and others. This decision was passed 
by a Full Bench, consisting of five Judges, 
after reviewing the older cases on the subject ; 
and it decided that chamgerty was not per 
se illegal, but that every such arrange- 
ment must stand or fall according to the 
the peculiar nature of its conditions. In 
this judgment the former decisions of the 
Suddet Court were considered and held to 
have been erroneous, and after full argument 
it was decided that as between a plaintiff and 
a third party an issue could properly be ad- 
mitted regarding the source from which the 
plaintiff procured funds for defraying the 
expenses of his action, that is to say, a suit 
ought not to beat once dismissed without a 
‘hearing, merely because the plaintiffs in the 
cause had agreed to divide the matter sued for 
between them, if they prevailed at law, but 
that every such case should be looked at in 
its own merits, should a suit be brought to 
enforce or avoid its conditions ; but that the 
Court should refuse to entertain the ques- 
tion as between the plaintiff and defendants, 
the former having the right to an adjudica- 
tion of his controversy with the person keep- 
ing him out of his property, no matter how 
he procured the funds to litigate with. 

The later decisions of this Court have not 
gone further than to express doubts as to the 
application of the doctrine of champerty to 
our Courts, but the result has practically 
been a regular following of the precedent of 
1852. As to whether the Sudder Court in 
that decision misunderstood the former cases 
that had been brought to their notice, I do 
not think it necessary to offer an opinion. It 
is sufficient that all those cases were referred 
to and examined, and that the judgment of 
the Full Bench of the Court was that cham- 
perty was not of itself illegal. 

Mr. Piffard further argued that the deci- 
sion of 1852 went on the supposition that 
the Law of Champerty was a dead letter 
in England, and was largely. influenced by 
this error. But I can see no reason to 
suppose that this was the case. One of the 
Judges (Sir R. Barlow) does say puarentheti- 
lly that the Law of, Champerty ‘ was now 
a dead letter in our English Code,” but the 
statement did not influence his decision 
which proceeded on other grounds, whilst 
the other four Judges treated the question 
é..tirely from an Indian point of view. 

t seems to me, therefore, to have been 
authorija vely tuled that as between a plaint- 


é 
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iff and defendantin this country, no question 
of champerty can arise, and as I am not pre- 
pared to dissent from that ruling, although 
I confess to some doubts of its propriety, I 
must decide this issue against the ap- 
pellants. * * %* % m no g 


J 
¥ *£ k *£ E & R & & 


a 


Macpherson, J.—I concur generally in 
this judgment, 


,But on the question of champerty and 
maintenance, which has been raised and dig- 
cussed at length, (and the law as to which 
cannot yet be said to have been definitively 
settled so far as this Court is concerned), I° 
deem it unnecessary to express any opinion, 
~~as I agree with Mr. Justice Glover in thiuk- 
ing that the appellants have a good defence 
on the merits, and areon this ground on- 
titled to succeed in their several appeals. 





The 23rd April 1868, 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
` Judges, 


Objections first urged in special 
* appeal. 


Caso No. 1606 of 1867. 


Special Appeal frnm a decision passed by 
the Judge of Cuttack, dated the 18th 
March 1867, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 6th August 1866, 


Benode Puinaik and others (Defendants) 
Appellants, 


VEYSHS 


Dóyanidhee Bullior Singh (Plaintif) 
Respondent. 


Baboos Romesh Chunder Mitter and Taruch- 
. nath Sein for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Obhoy Churn Bose for Respondent. 


- was not born until 1848. 
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A plaintiff obtained a decree to set aside an ‘aliena- 
tion of ancestral property effected by his father during 
his minority, Defeudant objected in special appeal, 
Jirst, that the suit was barred by lapse of time siace 
plaintiff attained his majority; and secondly, that, 
under the Mitackshara Law, the father had a right to 
rlienate a share of the property. 

HELD, that asthe first of these objections was entirely 
a matter of fact,and as the second, though essentially 
a mutter of law, went to the substance of the 
plaintiff's claim, they should have been urged in 
the lower Coarts, and could not be admitted for the 
first time in special appeal. 


Phear, J.—In this suit the plaintiff sued 
to set aside an alienation of ancestral property 
which had been effected by his father during 
his minority more than 20 years before 
suit, on the ground that under the Mitack- 
shara Law alienation was illegal and 
invalid against him. Both the Lower Courts 
have given the plaintiff a decree, on condi- 
tion that he re-pay the defendant his pur- 
chase-money. 

It is now objected by the defendant in 
special appeal that the plaintiff attained his 
age of 16 years in 1860, and that, inasmuch 
as the suit was not brought until September 
1865, it is barred by the lapse of time. 
We think that this objection cannot be 
allowed to prevail. It was not made in the 
Court of first instance ; on the contrary the 
defendant there contended that the plaintiff 
Nor was if made 
before the Appellate Court, and without say- 
ing that questions of limitation cannot be 
taken up in special appeal when they have 
not been made earlier in the suit, assuming 
the facts essential thereto are admitted or 
proved in the suit, still in this case, as it 
was quite possible that the plaintiff might, 
if he had been put to the issue, have showed 
that his age of majority was not 16 but 18, 
namely, by showing, had the fact been s0, of 
which we have no information, that Ris 
estates were under the Court of Wards, we 
think that the question of limitation is so 
entirely a matter of fact capable of being 
disputed, that we cannot allow the special 
appellant to take advantage of the particular 
state of facts as they happen to have been 
found, without his having raised the issue, 
which would have led to a full and complete 
investigation on this point. 


The second objection to the decree ‘of the 
Lower Appellate Court is, that by Mitack- 
shara Law the father had at least a right 
to alienate his own share of the property, 
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which would have been, had a partition 
been effected, one-half, and that consequently 
the Lower Appellate Court was wrong in 
setting aside the alienation of the whole 
of the property, and giving a decree to the 
plaintiff for the whole, This objection also, 
we observe, is made in this Court for the 
first time, nnd as itis one which although, 
no doubt, a matter of law in all essential 
respects, goes tp the substance of the plaint- 
ifs claim, we think that it ought to have 
been made in the Courts below, which 
had to decide the whole merits of the plaint- 
ifs case; and that we cannot in special 
appeal say that the Appellate Court has com- 
mitted such an error in law that wə ought 
to set aside its decision becauso it has not 
considered a point which was never raised 
before it. . . 


We may observe that no pecuniary loss 
can accrue to the defendant by reason of the 
omission of the Court to give effect to this 
objection, because the plaintiff cannot re- 
cover the property from the defendant, except 
upon the terms of reimbursing the defendant 
the amount of his purchase-money, and no 
mesne profits are given. 


For the reasons above given, we think that 
whatever might have been the intrinsic value 
of these objections, had they been made at 
the proper time, they have now come 
too late, and that, sitting as a Court of 
special appeal, we cannot enquire into them. 
We dismiss the appeal with costs. 


The 24th April 1868. 


Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. $ 


Bvidence taken by Civil Ameen. 
Case No. 1980 of 1867, 


i: Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
tne 28th May 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 30th Decem- 
ber 1865. 


. Ran Churn Mahtoon and others (Defendants) 
Appellants, ` 


d 


Oe gintiffs) 
` 


VETSUS 


Surubjeet Mahtoon and others 
Respondents. 
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Baboos Sreenath Doss and Kishen Succa 
Mookerjee for Appellants. 


Baboos Unnoda Pershad Banerjee and 
Onookool Chunder Mookerjee for Respond- 
ents, 


Where a Principal Sudder Ameen had deputed a 
Civil Ameen to inquire into thy fact of possession in- 
stead of hearing the evidence on the point himself, 
HELD, that even if the Principal Sudder Ameen’s order 
was improper, the deputation of the Ameen was legal, 
and the evidence taken by the Ameen was legal evi- 
dence, to be considered on its own merits, 

Jackson, J.—THIs case must be remand- 


ed to the Additional Judge for re-trial. 


The first question which he has to de- 
cide is the plea of limitation. It is for 
the plaintilfs in the first instance to . satisfy 
the Judge that they have been in possession 
of the disputed lands within 12 years of 
the institution of the suit. The Judge’s 


decision does not in any direct terms allude: 


to the plea of limitation. But in finding 
that in the survey of 1843 the land was 
demarcated with the plaintiffs’ estate, and 
that the proprietors of the defendant’s es- 
‘tate then stated their intention to bring an 
action in the Civil Courts, and that the 
plaintifs’ jummabundee papers are not dis- 
credited for any particular reason, and 
that the deféndants have not proved their 
possession, it would appear that the Judge 
intended on this evidence to decide that the 
plaintiffs had been in possession and were 
not barred by limitation. But it is pointed 
out thatin his mode of dealing with this 
evidence, the Judge has altogether omitted 
to consider the arguments regarding the 
survey demarcation of 1843 urged by the 
Principal Sudder Ameen, and similarly 
has omitted to consider the grounds on 
which the Principal Sudder Ameen rejected 
the jummabundee papers of the plaintiffs. 
Those papers are not direct evidence of 
any fact, though they may be, if found ge- 
nuine by the Judge, used as corroborative 
evidence of the truth of the depositions 
of the witnesses examined by the plaintiffs 
on tha point of possession. The Judge 
does not allude to those witnesses. 


Again, the Judge states that he can place no 
reliance upon the evidence as to the posses- 
sion of the defendants recorded before the 
Ameen, not because he, upon looking into 
that evidence, has ground for discrediting 
if, but because in his opinion it was im- 
proper to haye deputed an Ameen at all 
fap the purpose ofemaking an enquiry into 
theefact of possession, and because he holds 
that pe ai should have been pro- 


d 


duced by the defendants in Court before the 
Principal Sudder Ameen. It i$ very pos- 
sible that the Judge may be right in his 
opinion, and that the Principal Sudder 
Ameen should not haye deputed an Ameen 
for this purpose ; but the deputation of the 
Ameen was strictly legal, and the evidence 
taken by the Ameen was legal evidence, 
and that evidence must consequently be 
considered on its own merits, and not be 
rejected on the impropriety of the order 
of the Principal Sudder Ameen. 


On these grounds the decision of the 
Judge, as it stands at present, contains er- 
rors in law which may have materially 
affected the decision of the suit. We would 
point out to the Judge that be should iu 
the first place decide the question of limit- 
ation, looking first to the plaintiffs’ evi- 
dence on the point of possession, and then 
to the defendant’s evidence on the same 
point; and that he should afterwards de- 
cide the question of title, here also looking 
first to the plaintiffs’ evidence and after- 
wards to the defendants., In the decision 
of the Judge he has considered in the first 
place the defendant’s evidence on those 
points. We would not have remanded the 
case on this ground alone, if the evidence 
on both sides had been legally considered ; . 
but it is most important that in recording 
decisions on these questions regarding land, 
the judgment should not bear even the 
appearance of the defendant’s evidence hav- 
ing been considered before that adduced 
by the plaintiffs, 





The 24th April 1868. 
Present : 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


Construction of pottah—Provisional 
jumma—tInterest on arrears of rent. 


Case No. 261 of 1867. 


Regular Appeal from a decision passed by 
the ‘Deputy Collector of Busseerhat in 
the 24 Pergunnahs, dated the 81st July 
1867. 


Bharuth Chunder Roy (one of the Defend- 
ants) Appellant, 
VETSUS 


Bepin Beharee Chuckerbutty (Plaintiff) 
Respondent. 


B 
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Mr. R. T. Allan and Baboo Hem Chunder | “ of rent for the aforesaid period of 12 years, 


Banerjee for Appellant. 


Mr, W. A. Montriou and Baboo Ashootosh 
Dhur for Respondent. 


Plaintiff let to defendant a quantity of land of which 
he wag not certain how much was in cultivation, and how 
much was jungle, at ¢ total jumma to be eventually 
settled on the footing of 12 annas per beegah culturable, 
and 10 annas per beegah jungle, on the number of beegahs 
of each sort which existed at the end of the year next 
preceding the date of the pottah : the calculation of the 
rent to be permanently made bv effecting a measurement 
within six months, until which time defendant should 
pay a provisional jumma at J2 annasa beogah on a 
given number of beegahs amounting to a specified sum, 
Plaintiff sues for arrears of rent, no measurement having 
taken place though years have elapsed. 

Herp, that until ascertainment by measurement of a 
settled jumma, the rent due wader the terms of the pottah 
would be the provisional sum mentioned above; but if 
the delay in such ascertainment were due to default of 
plaintiff, defendant would be entitled to set up the 
state of things which he believed would be arrived at 
if measurement were effected. 

Interest may be deereed with arrears ot rent, but it 
should not upon instalments as from dates during the 
currency of the year, unless the parties had argeed that 
the rent should be paid by instalments at those dates. 


Phear, J.—Tuis is a suit to recover certain 
nrrears of rent for land which the defendant 
-ndmits that he held during the time that is 
sued for under a pottah from. the plaintiff. 
That pottah is in the following terms :-- 
“ The amount of land covered by the pottah 
“ig 42,600 beegahs. Of this, 10,424-0-5 | 
“ beegahs are, according to the jamma | 
“ wassil bakee papers up to 1,256, hassil | 
“ (culturable) lands, of which I grant you, 
“ lense at a rental of rupees 7,818-0-2 at 12 | 
s annas per beegah, and of the dense jungle 
t lands at the rate of 10 annas per annum 
“per beegah. The dense jungle (forest) 
‘lands shall be held free of rent for a period 
ti of 12 years from 1851 A. D., correspond- 
“ing with 1258 B.S., to 1862, corres- 
“ ponding with 1269. You shall pay rent 








« for the same atthe aforesaid rate of 10! 
‘t annas from 1270, corresponding with 1868, | 


« Within six months of this date, I shall 
‘© measure the lands brought under cultiva- 
‘tion up to 1257; and if any hassil lands 
‘ be found over and above those settled ac- 


“ pay rent for such excess lands at the afore- 
“ said rate of 12 annas : if less, a propor- 
“ tionate abatemeut in the rent at which 
settlement is made shall be allowed. Fur- 


‘which may be found on measurement of | 
* the aforesaid 42,600 beegahs to have been | 
‘brought ‘uuder cultivation up ta 1257, 








‘of culturable 
,aud so specified in the pottah, to rupees 


“ ther, you shall pay rent at the rate of 12 | 


“ annas per beegah for the amount of lands , 


“after which the said lands shall be settled 
“ with you perpetually from 1270 at the rate 
“of 10 annas.” 


The defendant says that he is not bound 
to pay rent to the extent which plaintiff 
claims. He says Mle claim of the plaintiff 
is based upon a calculation of 12 annas per 
beegah for 10,000 and odd beegahs of land ; 
but he contends that, according to the terms 
of the pottah, he was not to pay that sum 
for a period, at any rate, of more than six 
months from the date of the pottah ; and that 
after the expiration of 6 months, if he was 
liable to pay rent atall before the measure- 
ment stipulated for in the pottah should be 
made, he certainly was not bound to pay 
upon an amount of beegabs greater than 
that which was culturable at the time that 
he entered upon possession, and he says that 
that amount was beegahs 3,600, instead of 
10,424, and we understand that he tenders, 
or has paid,—we do not know whieh,—the 
amount of rent which corresponds to 8,600 
beegahs at the rate of 12 annas per beegah, 
the amount which he admits to be due, but 
he contends that he is not lable to pay any 
thing in-excess of this sum. 


We have considered the pottah, and we 
think that in effect the contract disclosed by 
it amounts to this : that the plaintiff let to the 
defendant 42,600 beegahs of land, of which 
he was uot at the time certain how much 
was iu cultivation, and how much covered 
with jungle. This took place in the com- 
mencement of the Bengalee year 1258. The 
rent for this land was to bea total jumma 
eventually to be settled on the footing of 
12 aunas per culturable beegah, and 10 
annas per beegah of jungle land, at the num- 
ber of beegalis of culturable and jungle lands, 
respectively, which existed at the end of 
the year 1257 ; that the calculation of this 
rent was to be permanently made by effect- 


ing a measurement within six months from 


. the date of the pottah, but that immediately 
land until this fixed jumma should be so 


‘cording to the aforesaid terms, you shall ascertained, the defendant should pay a pro- 


visional jumma calculated at 12 annas per 
beegah on 10,000 beegalis and odd cottahs 
land, amounting in figures, 


7,818-0-2. There was also a further proviso, 
with which we are not in this suit con- 
cerned, namely, that thejungle land was 


to be held rent-free for 12,yedhs. 


=e 
The present suitis brought for arrears 


“ You shall hold the remaining lands free! ofrent at the rate of rupegs DMR 0-2, the 


¢ 
b 
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provisional jumma mentioned above, and 
it is admitted by the defendant that as yet 
the measurement stipulated for in the pottah, 
and the consequent ascertainment of the per- 
manent jumma, has never been effected, 
although as much as 15 or 16 ‘years have 
elapsed, insteid of six fhonths only, since 
the execution of the pottah. rg 


We think that the plaintiff is rigIft in con- 
sidering that, until ascertainment by measure- 
ment of a settled jumma, the rent due under 
the terms of the potteh is Rs. 7,818-0-2, 
It is probable that ifthe delay in measur- 
ing and ascertaining a settled jumma ac- 
cording to the stipulations of the pottah 
is due to default of the plaintiff, the 
defendant would be entitled in equity 
to set up the state of things which he 
believes would be ascertained and arrived 
at, supposing that, measurement were 
effected: and we are inclined to think that 
his defence that 3,600 beegahs was the ex- 
tent of the culturable land at the end of the 
year 1257, when he took possession, would 
have beeu good so farasit went against 
the claim of the defendant, supposing, as 
we have just said, he showed that the de- 
fault in bringing about the measurement was 
due to the plaintiff ; and, further, that, as a 
mutter of fact, 3,600 beegahs was really the 
full extent of the culturable lands at that 
time. Still there would remain even then 
the question whether he was entitled at the 
time when the rent sued for accrued due, 
to hold the jungle lands rent-free. But 
we need not go into this now, for, as far 
as we can see from the record, he has not 
proved the first breach of this defence, and 
he has certainly neither produced nor offer- 
ed any evidence on the second. Whether 
or not he has any equity against the plaint- 
iff in-regard to the non-measurement of the 
lands, we cannot say; but it is certain that 
he has given no evidence in this case to show 
that only 3,600 beegahs of land were cultur- 
able at the end of 1257. Under these circum- 
stances, we thiok that he has made ont no 
defence whatever to the plaintiffs claim, 
and that substantially the plaintifi’s suit 
must be decreed. 


But a further objection is made to the 
calculation by which the Lower Court has 
arrived at the sum which it has awarded to 
the plaintiff. “That Court has not duly given 
. fhe arrears of rent actually due, but has 
given a considerable sum by way of interest 
on these gfrearg, and calculating interest it 
has aot ie interest to run from the dates 

9 
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of certain supposed Aisés. Wee think that 
under.the terma of ihe pottah, the Lower 
Court was right in awarding some interest 
upon the arrears which it decreed. But as 
there is no evidence upon the record that the 
rent was to be paid at any specific periods 
of the year by instalments, although, no 
doubt, there isan indirect allusion in the 
pottah to the existence of n Aistbundee, we 
think that the Lower Court is wrong 
in making interest (ns it seems to have 
done) run upon 
from dates during the currency of the year 
at which ists are usually paid by tenants 
in this part of the country. We think that 
the Lower Court could only have done that 
rightly if it had evidence before it as be- 
tween the parties to the suit that they had 
agreed that the rent should be paid by in- 
stalments at those dates. The ouly evi- 
dence, as we understand, upon the record 
with regard to the payment of rent, and 
the date on which the payment of rent 
should be made, is that of the pottah itself, 
which speaks of it as an annual rent ; and 
therefore, in the absence of further and 
more minute specification, we think that it 
must be taken that the rent was payable 
yearly at the end of the year, and conse- 
quently, that the interest which the Lower 
Court has awarded upon the arrears decreed 
by it, should ran upon each annual arrear 
from the end of the year only. We shall 
direct that the decree of the Lower Court 
be “altered in this respect, but iu all other 
points the appeal is dismissed. We think 
that as the result of this appeal will be very 
much, in favor of the appellant, viz. to 
the extent to which we have struck off the 
interest, to that extent the costs paid 
by him should be diminished. Tle will, 
therefore, pay the respondent the costs 
of this appeal only in proportion to the 
amount which the respondent has had the 
decree of the Court below affirmed. 


instalments of rent as’ 
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The 25th April 1868. ` l as there are assets, but no further ; and this 
question can only be decided ina regular 
Present: suit after summoning the defendants. 
The Hon'ble Sir Barnes Peacock, Kt, Chief manne eee Cae 
Justice; and the Hon'ble Dwarkanath | Peacock, C. J.—We are of opinion that the 
ries : Judge of the Coutt of Small Causes is 
Mitter; Judge. 


correct if this view. The heir cannot be 


called ugdn summarily under the Section 
Hoirs of an obligor undor Section 52 | referred to. ° 


Act XX of 1866. 


Reference to the High Court by the Judge 
: of the Court of Small Causes at Jessore, The 25th April 1868. 
dated the 12th March 1868. 
: Present: 


Ram Narain Doss Biswas, Obligee, The Hon’ble Sir Barnes Peacock, Kt, 


wae F Chief Justice, andthe Hon’ble Dwarka- 
nath Mitter, Judge. 
Sreemunth Poddar, heir of Jusomunth 
Poddar, Deceased, Obligor. | Jurisdiction of Small Cause Courts 
pi | —Suit to recover price of land— 
An agreement recorded on a bond or obligation under Breach of contract. 
Section 52 Act XX of 1866, binds the obligor only, and z 
not his heirs, who cannot be summarily called upon to | Reference to the High Court by the Judge 
show cause why a decree should not be passed upon of the Court of Small Causes at Dacca, 
oe dated the 17th March 1868. 


Case.—Tuis is an application to this 


Court, under Section 53 of Act XX of 1866, Charoo Khan, Plaintiff, 
to enforce the agreement recorded by the 
Registering Officer under Section 52 of the verses 


said Act, on the bond or obligation filed with i 
the application against the heir of the obli- | Doorga Monee, heiress and representative of 
gor, whois dead, and the pleader for the Kishen Coomar Goopt, Defendant. 
applicant asks this Court to issue a notice 
i the heir of soe ee to saat iy A suit to recover money paid as price of land in 
: oul Rass WAT he 3 a oe Ri ? | consequence of vendor's failure to complete the bargain 
eae aa erate ; i sipcaane oie t T by registration of the deed of sale, is maintainable in a 
y : P $ . 

it has already been held by the High Court | a a Ea SA Bee aoe 
in Kristo Kishore Ghose and Brojo aa E ie R A 
Mozoomdar, Sutherland’s Weekly Reporter, . ; 

l . Case.—PLAINTIFF brings this case to re- 
Vol. VI, p. 11, Small Cause Court Rulings, | | 7 vances” 189-8 paid = pete ee 
ae peo) ee ee lands, owing to the failure of the vendor to 
under Section eon have a be the aomplate the D as uevesd ane, GF 
notice as prayed for, and have referred the | : a ; 

: ; eens : etting the deed of sale duly registered, reck~ 
ppplionnt te a TORNARAI, A AD peete To erin ii cause of eee Gai the 15th 
me that the agreement recorded on the bond | Se eae TSGG thee dais alen oera FaN 
only binds the obligor, and not his heirs, and . : A ed Deleidani deni i i s Lon 
a decree can only be passed against tite obli- | $ P T ea ae i RE © trangac- 
gor under Section 53. VOD) P BOD -COSNIZANUILY. ~ 


No doubt, by law the heirs are answer- That the vendor did receive the above sum 
able for the debts of their ancestors as far|as value of the lands forfning abject of 


° 
$ 
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the sale, has been satisfactorily proved. 
Now, the question is whetlrer the case is at 
all actionable, and, if so, whether cognizable 
in a Small Cause Court? Iam humbly of 
opinion that it is; for, if an action for 
money paid as the price of a piece of move- 
able property cau lie ginon-fulfilment of 
the contract, there appears to me, I beg to 
observe, no reason why the present one 
should not, and that in a Small Cause Court. 
The bargain of sale in cases of real property 
terminates in registration of the deed of sale. 
The vendor in this case comiug to ignore all 
his doings, the Deputy Registrar, notwith- 
standing his faith in the bona fides of the 
transaction, refused registration under Sec- 
tion 82 of the Registration Act. Plaintiff 
had brought an action avowedly under Sec- 
tion 84, but in a wrong Court, that is to say, 
in the Moonsiff’s Court, instead of the Dis- 
trict Court, and the case was accordingly 
thrown away. The prescribed time for 
taking measures to enforce registration hav- 
ing thus expired, plaintiff brings this action 
to recover the consideration-money taken 
from him by the vendor, on the ground of 
breach of contract. That he has a right 
to seek redress in this way, is not, I think, 
opposed either to law or to principles of 
justice and equity ; otherwise every vendor 
could resort to such unfair courses, 


Permit me to add that the Hon’ble 
Court’s Ruling of 19th September last, in 
the case of, Bheemul 
Mahtoon versus Olu- 
ie as 12, pages mossa and others, also 

brings a cnse of the 
kind within the breach of contract class. 
It is therefore quite optional with the plaint- 
iff to bring either a regular action to estab- 
lish his right to the property, as in the case 
alluded to above, or one like the present 
case, for refund of the consideration pnid,— 
a course, as the Hon’ble Court may ob- 
serve, much easier and more natural, it 
being simply asking what the vendor re- 
ceived. However, the question, connected 
as it is with the new Registration Law, 
being one of general importance, I did 
not think it prudent to bring it to a deter- 
mination without referring to their Lord- 
ships, 


Revenue, &c., Reporter, 


Judgment of the High Court, 


~ Peacock hC. J-—We are of opinion that 
‘fhe suit is maintainable ina Court of Small 
Causes, p It is substantially a suit for breach 
of copffact for sale of land. 
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The 27th April 1868, 


Present: 


r 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Contract of partnership—Rents—Ap- 
peal by one defendant—Section 337, 
Code of Civil Procedure. 


Case No. 2114 of 1867, 


Special Appeal froma decision passed by 
the Judge of Beerbhoom, dated the 8th 
June 1867, reversing a decision passed 
by the Assistant Collector of Ranee- 
gunge, dated the 29th September 1866. 


Sreemunjuree Dossee (Plaintiff) Appellant, 
| versus 


Poorusuttun Doss and others (Defendants) 


Respondents, 


Baboos Juggodanund Mookerjee and 
Umurnath Bose for Appellant. 


Baboos Kishen Kishore Ghose, Ashootosh 
Chatterjee, and Greeja Sunkur Mozoom- 
dar for Respondents. 


The parties had entered into a contract of partnership 
fo work certain, supposed mines: plaintiff to receive a 
donus and also six monthly payments as “rent” for 
the land, both parties toshare the profits and bear the 
losses ; it being stipulated that in case coal should not 
be discovered, the bonus and any sum paid as rent would 
be refunded. 


Herp, that this was a partnership arrangement, and 
the payment of the money which went by the name of 
yent was not as by a tenant toa landlord, but as con- 
sideration-money for land forming a portion of the 
capital. 


When one of several defendants appeals at any time 
against the judgment of a Court of first instance, the 
Appellate Court is competent, under the circumstances 
set forth in Section 337, Code of Civil Procedure, to 
reverse the judgment appealed against, in favor of all 
the defendants. 


Jackson, J.i—Wr think that the decision 
of the Judge in this case is substantially 
correct, and that the suit brought by the 
plaintiff for recovery of her rent was not 
one cognizable by the Collector’s Court as 
one between landlord and tenant. 


“r 
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It appears that the plaintiff and the de- 
fendants entered into a contract of partner- 
ship to work certain mines, or supposed 
mines, lying underneath the soil of about 
1,000 beegahs contained in a certain dur- 
putnee belonging to the plaintiff. It was 
agreed between the parties that the plaint- 
iff was to receive a sum of money as a 
bonus down, and also 500 rupees yearly, 
in two six-monthly instalments as rent for 
the land. She was also to receive a 4 annas 
share ef the profits, the remaining 12 annas 
going to the defendants. The parties were 
to share the profits in the above-mentioned 
proportions, and also to bear the losses. 
And it was further stipulated that in case 
coal should not be discovered beneath the 
soil, the plaintiff was to refund to the de- 
fendants both the amount of the bonus and 
also any sums which might have been re- 
ceived on account of rent. 


This, we think, was to all intents and 
purposes a partnership arrangement; and 
although the terms are somewhat unusual 
in their nature, we think the fair and res- 
sonable construction of them is that the 
rent payable was to form part of the work- 
ing expenses of the concern, after which 
the profits were to be divided in the pro- 
portion of one-fourth to the plaintiff, and 
three-fourths to the defendants. ‘The pay- 
ment of rent, consequently, or the money 
which went by the name of rent, was not 
a payment to be made as by a tenant to a 
Jaudlord, but was in the nature of a fixed 
sum to be roceived by the plaintiff in con- 
sideration of the Jand which she brought 
into the concern, and which, in fact, represent- 
ed her portion of the capital. 


We think, therefore, that the Judge was 
right in holding that the Collector had no 
jurisdiction and in reversing his decision, 

The second ground taken in appeal was, 
that the Judge was not entitled to reverse 
the judgment of the Court below in rd- 
spect of one of the defendants who had 
not appealed, and inregard to whom it is 
contended the judgment had become final, 


It seems that the defendants who did-ap- 
peal had come in after judgment had passed 
against them ex-parte, and satisfied the 
Collector that they had had no notice of the 
proceedings. Therefore, there was a re- 
hearing, and judgment was again passed, 


We think that this does notin any way 
affect the competency of the Court’ under 
Section 887 of the Code of Civil Procedure, 


and that when any one of the defendants 
is enabled to appeal at any time against the 
judgment of the Cdurt below, the Court 
may, under the circumstances set forthin 
that Section, reverse the judgment appealed 
agaiust, in favor of all the defendants. 


The order of the* Judge must, therefore, 
be affirmed, aud this appeal must be dismiss- 
ed with costs. 


The 27th April 1868, 
Present: 


The Hon'ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Enterest not leviable from defaulting 
purchaser — Section 254, Codo of 
. Civil Procedure. 


Case No. 88 of 1868, 


Discellangous Appeal from an order pass- 
ed by the Principal Sudder Ameen of 


Shahabad, dated the 10th December 
1867. 
Soorj Buksh Singh (Decree-holder) 
Appellant, 
VETSUS 


Sreekishen Doss (Judgment-debtor) 
Respondent, 


Baboo Kalee Kishen Sein for Appellant, 


Baboo Otool Chunder Mookerjee for 
Respondent. 


When the proceeds of an oventual sale are less than 
the price bid by a defaulting purchaser, the difference 
leviuble from him under Section 254 Code of Civil 
Procedure must be levied without interest, 


Jackson, J.—We think the order made 
in this case did not provide for any levy of 
interest. — 


4 
But we think that we skould go furihete. - 
and state that, in our opinion, the law undér 
which the principal amount ise levin this 
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case does not allow’ the levy of interest. 
The last Clause of Section, 254 of the Code 
of Civil Procedure rans as follows :—* If 
“ the proceeds of the sale which is even- 
“ tually consummated be less than the price 
“bid by such defaulting purchaser, the 
“ difference shall be leviable from him under 
“the rules for enforcibg the payment of 
“money in satisfaction of a decree of 
* Court. ” 


It was apparently the futention of the 
Legislature that the party entitled should 
proceed to levy this amount immediately. 
It was not intended that the amount of dif- 
ference should remain as it were as an in- 
vestment with interest at 12 per cent., and 
the law accordingly allows that that differ- 
ence, and that only, shall be levied. 


It may be urged that the defaulting pur- 
chaser may delay payment by- means o 
vexatious appeals, and it seems that an ap- 
peal was allowed under the Section in this 
very case. 


We should have been inclined to think 
but for the authority of the decision in the 
appeal in question, that no appeal Jay in 
this case, the parties not being parties to the 


page 126, VI Weekly Reporter, if seems 
that the appeal was allowed. Whether it 
was or was not right to allow the appeal, the 
law seems to us to contemplate nothing 
beyoud the levy of the actual difference, and 
interest cannot be allowed. 


This appeal is, therefore, dismissed with 
costs. 


The 27th April 1868. 
Present : 
The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Hindoo widow — Mortgage of hus- 
band’s property — Mortgageo’s re- 
sponsibility. 


Case No. 2036 of 1867. 

Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 20th 
March 1867, affirming a decision passed- 
by the Principal Sudder Ameen of that 
Disirict, dated the 12th May 1866. 


Ram Pershad Singh and another (Plaintiffs) 
Appellants, 


bed VETSUS 


Mussamut Nagbungshee Kooar and others 
ok Delpndants ) Respondents, 
F 
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Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Appellants. 


Messrs. R. E. Twidale and C. Gregory, - 
and Babvos Unnoda Pershad Banerjee, 
Onoohool Chunder “Mookerjee, Romesh 
Chunder Mitter, aud Otool Chunder Mook- 
evjee for Respondents. 


Wherea Hindoo widow raises money by mortgaging 
her husband’s property, the mortgagee is not bound 
to look to the appropriation of the monies so eel 
his responsibility ceasing when he has satisfied himself 


that there was legal necessity for the loan, 


Kemp, J.—Tuis appeal has been argued 
at great length, aud more in the shape of 
a regular than a special appeal. The plaint- 
iff alleges that he is a reyersioner to the 
estate of one Gunga Pershad, his suit setting 
up an adoption of him by the said Gunga 
Pershad having already failed. 


The object of the present suit was to set 
aside certain alienatious made by the widow 
of Gunga Pershad, Nagbungshee Kooer. 
It appears that the lady, for the marriage 
expenses of her daughter, raised a loan of 
14,000 rupees on four bounds at a short 
date; that in satisfaction of these bouds, 
she mortgaged the properties in dispute to 
the father of the special respondent who, 
after obtaining foreclosure, sues for their 
possession, and has obtained a decree in 
both Courts. 


It is contended in special appeal— 


lsét.—That the Judge was wrong in de- 
ciding that it was not necessary for the 
specjal respgudent to prove the existence 
of the bounds. 


2nd.-~That the mortgagee being the bro- 
ther of the mortgagor, and being the person 
who negotiated the loan, if was iucumbent on 
the’ plaintiff to prove that the entire sum 
borrowed was spent on the marriage of the 
daughter of the mortgagor. 


3rd.—That the Judge has not rightly un- 
derstood the terms of the mooktearnamal 
and the cdntention of the special appellaut 
with reference to the purport of that docu- 
ment. 
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4th.—That the special appellant did 
charge the nfortgagor with waste. 


5th.—That a certain petition to the Magis. 
trate, reporting the destruction of the special 
respondent’s house by fire, was not evidence, 
and ought not to be admitted as such. 


6th.—That the petition of the mortgagor, 
dated the Ist September 1859, contains no 
admission of the mortgage, and was inadmis- 
sible as evidence. 


We think that the Judge has substantially 
found that the loan was contracted for a 
legal necessity, viz., for the marriage of the 
daughter of the mortgagor. The mortgage 
has been held to be proved by both Courts, 
The Mahajuns from whom the money was 
originally borrowed have been examined, 
and deposed tothe loan for the purposes 
stated above. There is also some evidence 
that the house of the mortgagor was burnt 
down by the rebels in the mutiny. The 
Mahajuns depose to the return of the bonds 
on the execution of the mortgage by which 
the bonds were satisfied, and the presump- 


tion is that these bonds were destroyed,’ 


as stated by the special respondent. The 
petition to the Magistrata, though not strictly 
evidence, corroborates to a certain extent 
the above facts. It was presented when 
there was no prospect of this suit. The 
mortgagee was not bound to look to the 
appropriation of the monies which were 
raised by the mortgage. He satisfied himself 
ibat there was a legal necessity for the 
Joan, and there his responsibility ceased. 
He had no control over the money, or how 
it was to be spent, or whether the whole 
sum advanced was spent in the marriage 
or not. 


The mooktearnamah is only one piece of 
evidence, and has been considered by the 
Judges. It recites that money was required 
for the marriage, and the mere omission of 
the four bonds in this instrument would 
not over-ride all other evidence to the effect 
that the money was borrowed for the pur- 
poses of the marriage and a as to 
those purposes, 


The petition of the mortgagor and any 
statement made by her in that petition would 
not be evidence, and the Judge was perhaps 
wrong in laying the great stress which he does 
on that petition, but there is other evidence 
upon which the Judge has come to a finding. 
We dismiss the appeal with costs and 
interest. 
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The 27th April 1868, 
i Present : 


The Hon'ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


$ 
Mahomedan Law—Adopted son—Ap- 
Plications under Act XXVII of 
1860. ` 
Case No. 387 of 1868. 


Atiscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 
28rd December 1867, 


Khajah Oheed Khan, Appellant, 
CEP EUS 


The Collector of Shahabad, on behalf of 
Government, Respondent, 


Messrs. R. T., Allan and C. Gregory for 
Appellant. 


Buboos Kishen Kishore Ghose and Juggoda- 
nund Mookerjee for Respondent. 


An adopted son cannot inherit among Mahomedans. 

When applications are made for certificates under Act 
XXVII of 1860, a Judge should determine who is enti- 
tled, and should grant the certificate accordingly. He has 
no power to make anorder in respect of the property of 
the deceased, 


Jackson, J.—T ax appellant, we think it is 
clear, has no case. He claims as an adopted 
son under an ekrarnamah, dated the 9th of 
Toan 1854. 


. Gregory, the pleader for the appel- ` 
Ta “adits that he can cite no authority 
either from Mahomedan Law or from decided 
cases, showing that an adopted son may in- 
herit among Mahomedans. ‘There is, indeed, 
a sort of dictum by one Judge of the late 


| Sudder Court in the case of Mirza Aga 


Ali Hossein Khan versus Shoohamut Ali, 
decided in the year 1861,in which itis stated 
that the adopted son was entitled to a 
certificate. That dictum cannot, however, 
be accepted as binding authority upon the 
subject, 
given, but the case was remanded to th® 
Judge for further. ‘ 


4 


‘and in fact, no certificate wase-. 
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Mr. Gregory then stated that his client 
was in possession, and that the whole 
property of the lady had been conveyed to 
him under the ekrarnamah. If that be so, 
then it follows that there was. no occasion 
for the certificate under Act XX VII of 1860, 
as the property belongedsto him, and not to 
the deceased woman. - 


Mr. Gregory has not thought it advisable 
to read to us any evidence, regarding the 
question of possession, and which evidence, 
probably, if read, would not have influenced 
our judgment, because the right of his 


élient to obtain a certificate to collect the |. 


debts due to the estate of the deceased 
woman must depend on the right to inherit 
from her, and not upon a right arising out 
of possession taken under document execut- 
_ ed by her fourteen years ago. 


Tt is further complained, although this 
ground is not taken in the petition of appeal, 
that the Judge in disposing of this case has 
gone beyond his authority, for he refused 
the petitions of the two applicants for 
certificates, and ordered that the property 
should be taken óver by the Collector on the 
part of Government. This was clearly be- 
yond his power. He was to determine who 
was entitled to the certificate, and grant the 
certificate : he ought not to have made any 
order in respect of the property of the 
deceased. 


This portion of his order must, therefore, 
be set aside. As the appeal, however, was 
not on this point, the appellant is not entitled 
to any costs, but he must pay the costs to 
Government in the case ; and as regards the 
certificate, the order of the Judge is confirm- 
ed with costs. 


* 





The 27th April 1868. 
_ Present: 
The Hon’ble J. B. Phear and C Hobhouse, 
; Judges. 
Special Appeal—Issues. 
Case No. 1638 of 1687. 
Special Appeal from a decision passed by 
the Judge of Sarun, dated the 22nd 
- ` April 1867, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 25th June 1866. 
Puriog Dutt (Plaintiff) Appellant, 


~ VETSUS 


» wt? 
` Brojo Koonwar and -others (Defendants) 
gf Respondents, 


d 
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` Baboo Kalee Kishen Sein for Appellant. 


Baboos Hem Chunder Banerjee, Unnoda 
Pershad Banerjee, and Mohinee Mohun 
Roy for Respondents. 

A father having executed a deed conveying certain 
ancestral property to two persons (Dand B}, who alie- 
nated it to several others, bis son suei to have the con~ 
veyances by Dand Bio the others sct aside, on the 
ground that the deed given by the father was benamee, 
and that D and B never had possession, The suit was 
dismissed by both the Lower Courts, 


Herp, that as plaintiff went to trial in the Courts be- 
low upon one issue only, viz, whether D and B were 
ever really in occupation, he was not entitled in special 
appeal to complain that evidence had not been taken 
as to the passing of consideration-money. 


Hrwp, that as the question whether the alienation 
of the property by the father without the son’s consent * 
was valid under the Mitacksbara law, was not raised in 
the Lower Courts, such invalidity could not be admitted 
asa ground of objection in special appeal, for it neces- 
sarily involved an issue of fact. 


Herp, that as no issue was raised in the Lower Courts 
which could have been the foundation for a declaration 
of right, the non-decision of a claim to such a deciara- 
tion could not be made a ground of special appeal. 

Phear, J. ( Hobhouse, J., concurring ).—~ 
On the 4th October 1845, the fathor 
of the plaintiff in this suit executed a deed 
conveying certain property to two persons, 
Dhunuk Dharee and Brojo Koomar. After 
this deed, Dhunuk Dharee and Brojo 
Koomar alienated this property to several 
other persons separately by separate convey- 
ances, The plaintiff now sues Dhanuk 
Dharee and Brojo Koomar and all those dif- 
ferent alienees of Dhunuk Dharee and Brojo 
Koomar in one suit, asking to have the con- 
veyances of Dhunuk Dharee and Brojo 
Koomar to the other defendants, respective! y, 
set aside, on the ground that the conveyanco 
of his father on the 4th of October 1845 
was benamee, and that Dhunuk Dharee and 
Brojo Koomar never had possession of the 
property at all, but that, on the contrary, his 
father remained subsequently to that deed, as 
before, in the open possession and enjoyment 
of it himself. The plaintiff also seeks in the 
same suit to have it declared that certain 
other property now in the possession of his 
father is ancestral property, and that his 
father is not entitled to sell it as against him, 
the son, without his consent. Both ,the 
Lower Courts have dismissed the plaintifs 
suit, and he now appeals specially to us upon 
several separate grounds. 


The first ground is that the Court below 
has not tried the question whether the con- 
sideration-money passed under the bill of 
sale in dispute or not. Now, we observe 
that the plaintiff went to trial of this action 
in the first Court upon one issue only’ as re- 
gards the merits, namely, whether Dhunuk 
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- Dharee and Brojo Koomar were ever really 
in occupation of the property conveyed under 
the Bynamah of the 4th October 1845, or 
were they only nominal parties, the father 
himself continuing to hold possession sub- 
sequent to the execution thereof; and with 
a very little consideyation, I think it is clear 
upon the wordiny of this plaint that this 
was the only renl issue between the parties 
to the suit. The plaintiff did not seek to 
set aside the deed of the 4th October 1845. 
The position taken up by bim as against the 
defendants, the grantees of Dhunuk Dharee 
and Brojo Koomar, was that no pessession 
Jind ever passed to their vendors, but that in 
fact they had bought directly from the 
father in possession of the property. That 
being so, the whole merits of the plaintifi’s 
case turned upon whether the father was so 
iu possession or not. At any rate, he was 
content to go to trial upon that one issue 
which has been found against him in both 
Courts, and I do not think that he is, under 
these circumstances, entitled to complain that 
another matter of evidence which might have 
borne upon the larger question of whether 
the deed of 1845 was benamee or not, name- 
ly, evidence as to the passing of considera- 
tion-money, was not taken into considera- 
tion by the Lower Appellate Court. 

The second ground of special appeal is, that 
the Judge’s decision upon the point of 


possession is erroneous, inasmuch as the’ 


documents relied upon by him are not 
evidence of actual possession, and hae has 
not noticed and weighed the testimony 
of the witnesses on the part of the 
plaintiff deposing to the facts as alleged by 
the plaintiff. I think that the documents 
which are referred toby the Judge as evi- 
dence going to show possession on the part 
of Dhunuk Dharee and Brojo Koomar, are 
in law evidence of that fact, although at the 
same time I should be disposed to say that 
they were of a weak character, that js, not 
very convincing in their nature ; but he has 
weighed them against documents put for- 
ward by the plaintiff for the same parties, 
and come to a conclusion which I think is 
perfectly justified in law that tho plaintifi’s 
documents are of no force at all. Itis true 
that he has neglected to refer to the testi- 
mony of the witnesses whom the plaintiff 
says he called to depose to this fact, and who 
did so depose. But I see that the Lower 
Court commented upon the tesiimeny of 
these witnesses, and remarked that it did uot 
appear to that Court to be of much proba- 
tive value, The plaintiff did not, in hig 


written grounds of appeal to the Lower Ap- 
pellate Coart, make specific objection to this 
appreciation of his orål testimony exhibited 
by the first Court, and he has not satisfied 
me in any other way that he pressed this 
evidence upon the attention of the Lower 
Appellate Court. J therefore feel myself 
bound to attribute the silence of the Judge 
with regard to this oral testimony, rather to 
its not having been brought under his notice 
by the plaintiff than to his having altogether 
neglected to consider it. 


The ¿Aird ground of special appeal relied 
upon before us is, that the determination of 
the question whether the deed of 4th Octo- 
ber 1845 was benamee or not, which formed 
the sole basis of the judgment of the Lower 
Appellate Conrt, does not dispose of the 
plaintiff’s claim to a certain Mouzah Bungra. 
The plaintiff, no doubt, does in his plaint 
claim Mouzah Bungra on the ground that 
it was sold in execution of a decree against 
his father made after the date of the deed 
of 4th October 1845, and that the execution 
proceedings in which it was sold were collu- 
sive on the part of his father and Dhunuk 
Dharee and Brojo Koomar ; but it is hardly 
necessary to remark that ifthe deed of 4th 
October 1845 was not benamee, but a valid 
instrument of alienation, there is an end al- 
together of any supposition that his father 
and Dhunuk Dharee and Brojo Koomar were 
acting collusively in this matter to defraud 
the plaintiff or to the damage and diminu- 
tion of his ancestral estate, for in that 
case the property had bond fide passed out 
of the hands of his father by that deed of 
October 1845. It seems almost impos- 
sible to understand how any cause for 
collusion between the . father and his 
alienees could -have arisen, and none such 
certainly has been specified before us, when 
he had already, as against them, completely 
divested himselfof all interest in the mou- 
zal. So that as regards this portion of the 
property sued for, as well as the rest, the 
bona fides of the transfer under the deed of 
October 1845 affords an answer to the 
plaintiff’s claim in the shape which he has 
chosen to give'to it, 


The fourth ground of special appeal is, 
that even if the deed of October 1845 was 
not denamee, but n deed for good consider 
ation, still it effected an alienation of ances 
tral property, and that such an alienation 
by the father during the life of a son withes.. 
out the son’s consent would be invalid unger 
the Mitackshara law. To qnsweathis ob- 


` 
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jection it is enough to say thatit was not 
made a matter of issue in’ the first Court ; 
nor was it made matter of complaint to the 
Appellate Court that an issue of fact on this 
point had not been raised and tried. Now, 
it is clear that an issue of fact is absolutely 
necessary between parttes for the proper 
disposal of a question of this kind, because, 
whether the alienation was valid or not, has 
to depend entirely upon thg circumstances 
under which it was made, the consideration 
which was given for it, and, I may add, upon 
another disputable fact, which is not, as I 
understand, admitted by the defendants in 
this case, namely, the time of the plaintiff's 
birth. Therefore, as an issue of this sort 
has never been asked for, I think that this 
ground of objection to the decision of the 
Lower Appellate Court cannot now be 
entertained. 


One more objection was argued be- 
fore us, namely, that the Lower Appellate 
Court has given no decision as to the plaint- 
iff's claim to the declaration of right which 
he asked for relative to the property in the 
possession of his father. As to this, it is 
enough to say that no issue which could 
have been the foundation for such a declara- 
tion was raised in the first Court; nor was 
any objection made to the Lower Appellate 
Court that such an issue had not been 
framed. And the omission of the Court to 
frame this issue is to me perfectly intelli- 
gible, for it does not appear to me that there 
is any thing whatever in the facts of the 
case to led to the supposition that the 
plaintiff was entitled to such n declaration, 
{t needs not now to be remarked that the 
plaintiff cannot come into Court to obtain a 
declaration of right against all the world, 
but can only ask it against some one who 
has challenged that right either by actually 
invading it or threatening to make it; and 
from whatI have heard in the argument 
of the case on one side aud on the other, I 
have not gathered that there is a particle of 
evidence fo suggest that any of the defend- 
auts ever threatened the plaintifi’s rights 
in the property in regard to which he asks 
for the declaration. Had there, therefore, 
been an issue upon this point, which I have 
already mentioned was not necessary be- 
fore a declaration could be made, it seems to 
me that the plaintiff must have utterly failed 
upon it, The special appeal must, in my 


_~Mpinion, be dismissed with costs ; and, in say- 


ing this, I desire to add that I think this suit 
is an ing$ahce af the accumulation of differ- 
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ent causes of action in one płaint which 
ought to be discouraged in the highest pos- 
sible degree by this Court. It is, in truth, one 
of those cases in which I must repeat what I 
have often unfortunately had occasion to say 
before, that it was a neglect of duty on the 
part of the Court of firsteinstanuce to admit a 
plaint containing all these distinct causes of 
action against different defendants, upon the 
files of the Court for trial. 


The 29th April 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble W. S. Seton-Karr, 
L. S. Jackson, J. B. Phear, and A, G. 
Macpherson, Judges. 


Limitation — Reversionary heir — Fe- 
male heir. 


Case No. 460 of 1867. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 21st 
December 1866, reversing a decision pass- 
ed by the Moonsiff of Uadareepore, dated 
the 2nd February 1865. 


Nobin Chunder Chuckerbutty 
Appellant, 


(Plaintiff) 


VETSUS 


Issur Chunder Chuckerbutty and others 
. (Defendants) Respondents. 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellant. 


Baboos Hem Chunder Banerjee and Shushee 
Bhoosun Bose for Respondents. 


When a childless Hindoo widow is the heiress and legal 
representative of her husband, the reversionary heirs 
are bound by decrees relating to her husband’s estato, 


which are obtained against her without fraud or collu- 


sion; and they are also bound by limitation by whicq 
she, without fraud or collusion, is bound, 


A 
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The words “ oause of action” in Act XIV of 1859, refer, 
not to a new cause of action accruing to the reversionary 
heir personally, but to the cause of action which accrued 
to the heir or representative, for the time being, of the 
deceased. 

When alienations of her husband's estate are improper- 
Iy made by the widow, they are good as against her for 
her life ; and the reversionary heir's cause of action 
does not accrue until her death, But when property 
belonging to the husband's estates is held adversely to 
the widow and never reaches her hands, the cause of ac- 
tion accrues to her, and a suit, whether by her or by the 
reversonary heir, must be brought within the usual period, 

counting from the commencement of the adverse pos- 
session. 


This case was referred to a Full Bench 
on the 25th September 1867, under the fol- 
lowing orders, recorded by Bayley and 
Mitter, J. J. s— 

Mitter, J—Tue first point raised before 
us in this special appeal is, that the Lower 
Appellate Court has committed an error in 
law in holding that the claim of the special 
appellants to the property in suit is barred 
by the Statute of Limitations, when their 
cause of action did not accrue until after the 
death of Dhone Mala, which took place in 
1266 B. 8." We think that this objection is 
a valid one. We are of opinion that limita- 
tion cannot run against a reversionary heir 
under the Hindoo Law until after the death 
of the female heir who succeeded to the 
estate of the deceased proprietor. There 
can be no doubt that the special appellants 
could not have maintained an action for the 
possession of the lands in dispute during the 
lifetime of Dhone Mala. Their right to such 
possession only accrued after Dhone Mala’s 
death, and it would be contrary to the very 
-principle upon which the Statute of Limita- 
tions is founded, to hold this right barred for 
a supposed neglect on their part to sue with- 
in a period during which they were net in 
a position to sue at all, À 


In defining the status of a Hindoo widow, 
their Lordships in the Privy Council remark- 
ed in the caseat page 527 of Sutherland’s 
Privy Council Judgments :—“ The same 
principle which las prevailed in this country 
as to tenants-in-tail representing the inherit- 
ance would scem to apply to the cace ofa 
Hindoo widow.” Butit does not follow from 


this (as has been contended before us by the | 


pleader for the respondent) that the rever- 


sionary heir is bound by the laches of the | the death of the widow, 


widow. On the other hand, we find it laid 
down in page 446 of Angell on Limitation, 












| 


that adverse possession for any length of 
time cannot afféct the title of a claimant 
who had no right of “entry during that time, 
and in support of this position 2 ense is 
quoted by the author in the same page, in 
which it was distinctly held that limitation 
does not run against a remainder-man until 
after the demise of the last tenant-in-tail 
without issue. It has been held by the Privy 
Council in the gase already referred to, that 
a decree obtained against a widow in connec- 
tion with the estate of her husband will 
bind the heira of the husband claiming in 
succession to her ; but it has been held at 
the same time that the latter can always 
impugn the correctness of the decree upon 
special grounds. We think that the negli- 
gence of the widow is one of the special 
grounds contemplated by their Lordships, 


Several cases of this Court have been 
quoted by the pleaders on both sides in 
support of their respective views. The ap- 
pellant relied upon the following cases :— 


Weekly Reporter, Vol, 1, p. 847 ; Vol. 2, 
pp. 271, 276; Vol. 6, p. 338 ; Vol. 7, p. 453 : 
2 Hay, p. 648 ; Marshall, p. 33. 


The respoudent, on the other hand, relied 
upon a judgment of this Court (not printed) 
in special appeal No. 551 of 1867, decided 
on the 26th July 1867, and quoted from 
Macpherson on Mortgages, page 19, iu which 
it is laid down as a settled proposition of law 
that adverse possession that would bar the 
widow would bar the reversioner also. 


As, therefore, there is a conflict of author- 
ity on the point, we refer the case toa Full 
Bench for final adjudication. 


The judgments of the Full Bench were 
delivered as follows :— 


Peacock, C. J, (Seton-Karr, J., concurs 
ring }.—Ramdoollub Cluckerbutty died leav- 
ing two sons, two daughters, and a 
widow. The two sons died without issue 
in the lifetime of the widow, and upon 


their death their respective estates descended 


to the widow as heir. The two daughters 
each had a son or sous, who, upon the death 
of the widow, succecded to the estate of 
their uncle, After the death of the sons, 
& stranger entered, and the widow never 
took possession. The widow died in 1266, 
The question is, whether the sons of the 
daughters had a fresh cause ofaction upon 


The question of law which is raised for 
our opinion is, whether, if'a peon dies 
& 
* 
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leaving a female as his heir-nt-law, the 
reversionary heirs have & fresh cause of 
action in regard to the estate of the an- 
eestor at the time of the death of the female 
heir, or whether they are barred by limitation 
if the female heir would have been barred. 
The question is a vary important ove, 
aud depends upon the proper construction 
of the Statute of Limitation, having regard 
to the nature of the respectiye estates under 
the Hindoo Law of a female heir and of the 
reversionary heirs. 

There are several conflicting decisions 
upon the point in this Court, and itis upon 
the ground of those decisions that we have 
to determine the question, 


The arguments adduced by the Judges in 
support of their several views are of consi- 
derable weight, and they have been substan- 
tially incorporated in the argument of the 
Vakeels before us. : 


A case was cited.from Fulton’s reports, 
page 329, for the purpose of shewing the 
opinion of the late Supreme Court upon the 
subject ; but itis not very clear what are 
the grounds upon which that case turned. 
The female heir in that case hatl entered 
into possession. Sir John Grant, who 
delivered the judgment, did not state whether 
his opinion was founded upon the point of 
limitation simply, or upon the ground 
that a grant by the female heir might be 
presumed, and, if so, that if would not be 
binding beyond her own life. He says :—* I 
think that if we were to presume a grant, it 
would not be binding beyond the widow’s 
life.” 


It is unnecessary for us to determine in 
this case when the cause of action of the 
reversionary heirs would accrue if the female 
heir were to sell the estate without lawful 
cause. In that case, the purchaser entering 
into possession would not bea wrong-doer 
during the life of the female heir. No cause 
of action would accrue to the female heir 
against him for entering under her grant, 
although it would not be binding as against 
the reversionary heirs, and possibly might 
not be so against creditors of the ancestor, 


In this case, a cause of action did accrue 
to the female heir, and the question is, 
whether the reversionary heirs upon her 
death acquired a new and independent 
~ciuse of action within the meaning of the 
Statute of Limitation, or merely succeeded to 
the same,causg of action which was vested 
in the female heir in her lifetime. 

2 


~ 


Whatever may have been thg date of the 
decision in the case cited ‘from Fualtan’s 
reports, if must have been before the 
decision of the late Supreme Court in 
Goluckmonee Dabee versus Degumber Dey, 
decided on ‘the 15th of November 1852, 
which is set outin Mr. Justice Macpherson’s 
book on Mortgages, 2nd edition, page 20. 
Sir Lawrence Peel in that case says :—“ It 
has been invariably considered for many 
years that the widow” (speaking of the 
widow succeeding as heir) “ fully represents 
the estate, and it is also the settled law that 
adverse possession which bars her bars the 
heir also after her, which would not be the 
case if she were a mere tenant for life, as 
known to the English Law.” 


Tt was also held by the Privy Council in 
the Shiva Gunga case,* 9th Moore’s Tudian 
Appeals, page 5389, that in the absence of 
fraud or collusion a decision against a widow, 
with regard to her deceased husband’s estate, 
would be binding upon the reversionary 
heirs. 

Tu the 8th Moore’s Indian Appeals, page 
590, it was said that comparing a Hindoo 
widow to a tenant for life was calculated to 
mislead. In the Shiva Gunga case, the 
widow was compared to a tenant-in-tail ; 
but the heirs in that case were not likened 
to remainder-men, and must, therefore, have 
been in the position of tenants-in-tail. Such 
heirs would be bound, if the tenant-in-tail 
was barred, though the remainder-man might 
not be. 


If, then, in the Shiva Gunga case, the 
widow was like a tenant-in-tail, and the 
reversionary heirs were like the issue-in- 
tail, and the same likeness exists in the 
present case, the reversionary heirs would 
be barred by limitation which ran against 
the female heir. If the female heir in the 
present case had sued the wrong-doer, and, 
without fraud or collusion, had failed to 
take out her case to turn him out of posses- 
sion, the reversionary heirs would have 
been bound by the decision. I am assuming 
that they are not claiming through the 
female heir. 


For instance, if the female heir had sued 
the wrong-doer, and he had set up a purchase 
from the ancestor, and had succeeded in that 
defence at the suit ofthe female heir, the 
reversionary heirs would be barred by 
the decision in the absence of fraud or 
collusion. 





* See2W, Ra P, C. Rulings, p. 31, 
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The Law of Limitation is passed for the 
benefit of defendants, partly upon the ground 
that after length of time they may have 
lost the evidence in support of their right ; 
and it would be anomalous to hold that a 
female heir was barred by limitation, lest the 
defendant should have lost his evidence to 
prove his right agaifst her, and to hold that 
the reversionary heirs, who would have been 
barred by a decision against the widow, if 
she had brought her suit in time, are not 
barred by limitation against her. 


Possibly, if we could trace the Hindoo Law 
to its origin, we should find that a widow 
did not succeed to her husband’s estate as 
his heir. It was doubtful at one time whe- 
ther she did so. It was supposed that she 
took, because she was part of the husband. 
In the Dyabhaga, Clause 11, Section 1, 
Verse 2, it is said :—“ In regard to the wealth 
of a deceased person who leaves no male 
issue, authors disagree in consequence, of 
finding contradictory passages of law. Thus 
Vrihaspati says :—“ In Scripture and in the 
Code of law, as well as in popular practice, 
n wife is declared by the wise to be half the 
body of her husband, equally sharing the 
fruit of pure and impure acts. Of him 
whose wife is not deceased, half the body 
survives. How, then, should another take 
his property while half his person is alive ? 
Let the wife of a deceased man who left no 
issue take a share, notwithstanding kinsmen, 
a father, a mother, or uterine brother be 
present,”’ 


says thatthe reversionary heirs of the hus- 
band are those who would have been his 
heirs if he had lived up to the time of the 
death of his wife, 


It is difficult ‘to reconcile the above prin- 
ciple with the fact of sons and grandsons 
taking during the life of the widow. Ihave 
never been able to find the principle accu- 
rately defined by which sons take in pre- 
ference toa widow. The Dyadbhaga rests 
the right of the sons upon the doctrine that 
succession is grounded solely upon the bene- 
fits conferred (Dyabhaga, Clause 11, Section 
1, paras. 32, 38, and 31) ; but probably the 
right of the sons in preference to that of the 
widow depends upon the doctrine, that a son 
or other descendant is consubstantial with 
the father or other ancestor. Menu says :— 
‘The husband, after conception by his.*wife, 


becomes himself an embryo, and is born a| maintained against him, and the wrong-doer"™* 


second time here below. (See also Cole- 


This would. account for the rule which proper case were made out, reversionary 


Viavastha Durpana, ist Edition, Volume 1, ` 


page 33, note). -~ 


However this may be, it is settled that the 
wife does take as heir to her husband in de- 
fault of issue, and that upon her death those 
persons succeed as reversionary heirs who 


would have been thd heirs of the husband if . 


he had died at that time. Itisa very ano- 
malous position that a person should take as 
heir, and that hig right to take as heir should 
be determined according toa state of facts 
not existing at the time of the death of the 
ancestor, but caused by events which may 
have occurred many years after his death. 


These considerations lead me to the con- 
clusion that a reversionary heir, who is bound 
by a decision against a widow respecting the 
subject-matter of inheritance, is also barred 
by limitation, if, without fraud or collusion, 
the widow is barred by limitation. 


Ji has been contended that asthe widow 
cannot absolutely convey away her husband’s 
estate without sufficient cause so as to be 
binding upon the reversionary heirs, they 
ought not to be barred by limitation against 
the widow; otherwise she will be able, if 
she lived a sufficient time, to do indirectly, 
by allowing adverse possession to be held 
against her, that which she could not do 
directly, by a sale without sufficient cause. 


But reversionary heirs presumptive have 
a right, although they may never succeed to 
the estate, to prevent the widow from com- 
mitting waste; and I have no doubt that if 


heirs would have a sufficient interest, as well 
as creditors of the ancestor, by suit against 
the widow and the adverse holder, to have the 
estate reduced into possession, so as to pre- 
vent their rights from becoming barred by 
limitation. 


In the case of moveable property, such as 
Government paper, a Hindoo, although he 
is not bound to do so, may obtain probate or 
letters of administration, Adverse posses- 
sion or wrongful detention of Government 
paper, or the like, would give a cause of 
action to the heirs, or in the case of probate 
or letters of administration, to the executor 
or sdministrator, If an executor or ad- 
ministrator should fail to sue, to recover 
the Government paper within the time limit- 
ed by law, he would be barred by limitation, 
but I have no doubt that a swit could be 


by legatees or creditors of the deceased owner, 


prooke’s Hindoo Law, Volume? page 459, or by the heirs, who are in the’ same position 
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asthe next of kin would be in England, to 
compel the recovery of the Government 
paper, and the application of it in due course 
of law. 


The cause of action of the executor 
or administrator would arise from the time 
of the wrongful detention of the paper 
from him, But suppose he should die 
after the paper had been detained against 
him for 5 years, and the next person in 
succession should take out letters of 
administration with the will annexed, or if 
there were no will, simple letters of ad- 
ministration of the property not administered 
by the deceased executor or administra- 
tor, the cause of action of the administrator 
de bonis non would not accrue at the time of 
the death of the former executor or adminis- 
irator, but he would merely succeed to the 
cause of action which was vested in the 
former executor, and limitation would date 
as against him from the same period as it 
would have dated if the former executor or 
administrator had lived. 


It has been held in England that an ex- 
ecutor of an executor or an administrator de 
bonis non has a right to sue if he cammences 
his suit within one year after the death of the 
preceding executor or administrator, not- 
withstanding that period may exceed the 
period of limitation which the former execu- 
tor or administrator had, 


It is unnecessary to say whether a similar 
law would apply here. I mention it merely 
because I think itis an argument to show 
that in the case of representatives, where one 
is substituted for another in consequence of 
death or other cause, the substituted repre- 
sentative has only the same cause of action 
as the representative for whom he is substi- 
tuted, 


Now, according to the Hindoo Law, it 
appears to me that the widow, although she 
has a beneficial interest in the property, is 
s ill only to some extent a representative, 
and holds the property, not merely for her 
own benefit, but for the benefit of the de- 
ceased. 


It is said that the reversionary heirs could 
not sue during the lifetime of the widow, 
and that therefore they ought not to be 
barred by any adverse holding against the 
widow ata time when they could not sue. 
But when we‘look at the widow as a repre- 
wae * : = 
septative, and see that the reversionary heirs 
are bound, by decrees relating to her hus- 
band’s state which are obtained against 
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her without -fraud or collusionp we are of 
opinion that they are also bound by limit- 
ation, by which she, without fraud or col- 
lusion, is barred. When, therefore, we con- 
sirue the words “cause of action” in the 
Statute of Limitation, we must consider them 
as referring, not to anew cause of action 
accruing to the reversionary heirs person- 
ally and individually, but to the cause of 
action which accrued to the heir or repre- 
sentative, for the time being, of the de- 
ceased. 


This is not the only instance in which a 
person may be barred by time which has 
elapsed before he has aright to sue. Ifan" 
ancestor is dispossessed, the cause of action 
of-his heir accrues, not at the time when the 
ancestor dies, and when he could sue, but 
at the time when the ancestor was dis- 
possessed, and ought himself to have sued; 
and there is no more reason why a rever- 
sionary heir should havea fresh cause of 
action from the death of the widow because 
he could notsue during her lifetime, than 
that an immediate heir should haves fresh 
cause of action commencing at the date of 
the ancestor’s death because he could not sue 
during the lifetime of the ancestor. 


A reversionary heir cannot sue during 
the lifetime of the widow, because during 
her life the estate of the deceased is repre. 
sented by her as the heir-at-law. I have 
spoken ofa widow in many parts of this 
judgment, but the remarks which I have 
made apply equally to other female heirs, 
such as mothers, daughters, and the like. 


It appears to me that this case ought to 
go back to the Division Bench which re- 
ferred it, with the expression of our opinion 
that the period of limitation against a re- 
versionary heir is not to be reckoned from 
the time at which he succeeded, viz., from 
the date of the death of the female heir, but 
from the date at which it would have been 
reckoned if the female heir had lived and 
brought the suit, 


Jackson, J.—I entirely concur in the opi- 
nion of the Chief Justice that the plaintiff 
was barred in the present case. We sit here 
unquestionably to administer the Hindoo Law 
in those cases to which that law applies, and 
on all points not decided we are clearly 
bound to refer to the original sources of that 
law, and to interpret them to the best of our 
ability ; but where any point having already 
arisen has been decided by the authority of 
the highest Court which takes cognizance 
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of questions of Hindoo Law, we are, I think, 
as clearly bound implicitly to guide our- 
selves by the decisions of that tribunal. It 
has been distinctly held by the Privy Council 
in the Shiva Gunga case that a decision 
fairly arrived at without fraud or collusion 
in the presence of,a Hindoo widow in pos- 
session of the estate will bind reversionary 
heirs. That being so decided, it appenrs 
to me impossible to escape the conclusion 
that an adverse possession which barred the 
widow will also bar the heirs, and in that 
opinion we are fully and strongly supported by 
the decisions of the late Supreme Court in 
the case to which His Lordship the Chief 
Justice has referred. 


It was an argument of the plender for 
the plaintiff in this case that a widow who 
is incompetent, except in certain cases, to 
alienate the estate left by her husband, 
ought not to be allowed indirectly to do 
that which she cannot do directly. It ap- 
pears to me incorrect to say that in such 
a case as this, the widow has done any 
thing in the nature of an alionation indirect- 
ly or directly. If, indeed, it could be shown 
that she had colluded with the persons hold- 
ing adverse possession, so that in fact a case 
of fraud could be made out, then no doubt 
she might be held to have done indirectly, 
that which the Hindoo Law forbids her 
doing directly. Butin such a case as this, 
undoubtedly, a reversioner aggrieved by 
such frauds would be entitled to bring his 
action. 


I state very shortly the principal reasons 
upon which my own conclusions are founded, 
because, although, [am very far from dissent- 
ing from any observations contained in the 
elaborate judgment which we have just heard, 
Iam not at- this moment prepared unre- 
servedly to assent to the whole of them. 


Phear, J.—IJ too desire to avoid pledging 
myself to all the illustrations which have 
fallen from the Chief Justice ; but with this 
exception, I concur entirely jn the reason- 
ing which he has given in support of his 
conclusions, and I concur also in the re- 
marks which have been made by Mr." Jus- 
tice Jackson. 


I will add that it seems tome that when 
a reversiovary heir succeeds to the property 
of his ancestor on the death of an intervening 
female heir, he takes substantially the same 
proprietary right as she enjoyed, and no 
more, though, doubtless, she was fettered 
in a way that he is not, with regard to 
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the dealings with the property, viz., her 
alie! ations are often liable to be avoided by 
him! when he succeetls to the right of succes- 
sion‘ If, then, that proprietary right was 
inva ‘ed while in her hands, the cause of 
actie 1 accruing from the act of invasion can 
be none other whemit comes to be pursued 
by the reversionary heir than it was when 
the female heir herself was the person to do 
so. Both the right which is infringed, and 
the act complained of as the infringement, 
are the same, whether itis he or she who 
sues. It follows that if the reversionary 
heir brings a suit founded upon that act of 
invasion of the proprietary right, the time 
prescribed in the Statute of Limitation runs 
against him from the date of the act. Of 
course, if may be that the possession of a 
third party, which is no trespass on the 
proprietary right when in the hands of the 
female heir, may, if persisted in, become so 
when that proprietary right passes to the 
reversionary heir. In such a case, the in- 
fringement of the proprietary right first com- 
mences on death of the female heir, and with 
it the cause of action arises. This is so 
when the female heir conveys under such 
circumstances that her alienation can be 
questioned by the reversionary heir. 


With these views, I entirely agree in the 
answer which the Chief Justice proposes to 
send to the Division Bench. 


Macpherson, J.—I also concur in the pro- 
posed answer. Buta very ‘great difference 
exists between the case immediately before 
us, and the case in which a mother ( or other 
Hindoo female having an estate similar to 
that of a childless widow) has herself alien- 
ated property belonging to the estate which 
she has taken as heiress, without sufficient 
reason for making such alienation. In 
the latter case, the alienation is good as 
against her, and so far as her own life-inter- 
est is concerned. Therefore, in fact, no 
cause of action necessarily arises at all with 
respect to her alienation so long as she lives. 
The cause of action does not arise until her 
death, when the reversioner’s cause of action 
for the first time accrues. In the case before 
us, the property having never reached the 
hands of the mother at all, having been 
throughout held adversely to her, the cause of 
action accrued in the mother’s lifetime : and, 
therefore, a suit to recover possession by 
whomsoever it may be brought, is barred, 


unless instituted within twelve years frar ' 


the commencement of the 


adverse posses- 
h ~e 
sions 
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The 29th April 1868. 
~ Present: l 


The Hon’ble Sir Barnes Peacock, Ké., Chief 
Justice, and the Hon’ble L. 8. Jackson, 
J. B. Phear, A. G.> Macpherson, and 
Dwarkanath Mitter, Judges. 


Hindoo Law—Ancestrak property— 
Alienation—Son’s right to recover 
possession—Refund of purchase- 
money~—-Onus probandi. 


X 


Case No. 1198 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 25th March 1867, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 81st May 1866. 


Modhoo Dyal Singh (Plaintiff) Appellant, 
| versus 


Golbur Singh and others (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 
Mr. C. Gregory for Respondents. 


Under the Mitackshara Law, a son is entitled to re- 
cover from a purchaser from his father ancestral 
property improperly sold by the futhcr,—and in the 
absence of proof of circumstances which would give 
the purchaser an equitable right to compel a refund 
from the son, the latter would be-entitled to recover 
without refunding any part of the purchase-money, 


But if it is proved that the son got the benefit of 
hig share of the purchase-money, the son must re- 
fund his share of the purchase-money before he can 
recover his share of the property sold. And where 
the purchase-money has been applied to pay ofa valid 
incumbrance on the ¢state, the right of the son to 
recover will be subject to that of the purchaser to 
stand in the place of the incumbrancer. 


The onus in such cases to prove the application of 
the purchase~money lies on the purchaser. 


This caseavas referred to the Full Bench 
on the 8rd December 1867, under the fol- 
l8@wing orders, recorded by Kemp and 
Glover, Je J. s— 


+ 
* 


RAH a RANA ae 


Glover, J.—Tuts special appeal is prefer- 
red by the plaintiff against that part of the 
Principal Sudder Ameen’s decision which 
orders him to re-pay the money advanced to 
his father Sheo Kishen (rupees 2,900), be- 
fore he can get possession of the family 
property. ? 

The Principal Sudder Ameen has decided 
that the plaintiff must refund, on the authori- 
ty of a decision of this Court, dated Septem- 
ber 80th, 1863, Muddun Gopal Thakoor 
versus Ram Buksh Panda and others (6 
Weekly Reporter, 71), in which it is laid 
down that in the absence of evidence 
to the contrary, it must be presumed that. 
the price received by a father selling a por- 
tion of an ancestral estate became part of the 
assets of the joint family, and that if a son 
seeks the aid of a Court to set aside the 
purchase, he must do equity and offer to re- 
pay the purchase-money, unless he can show 
that no part of such purchase-money or the 
produce of it ever came into his hands, 


We have been unable to find any other 
decision of this Court in which a similar doc- 
trine had been laid down, and we are unable 
to assent to it, 


Along current of decisions* has fixed 
it as settled 
law that by 
the Mitack- 
shara, a fa- 
ther cannot 
alienate an- 
cestral pro- 
perty with- 
out the consent of his son, unless for certain 
necessary purposes. In all other cases, the 
son has an absolute veto on the sale, and 
must sueceed in a suit to set it aside, 


In the present case, it has been found that 
there was no necessity and no acquiescence, 
aud we do not see, therefore, why the pur- 
chaser should be entitled in equity to a re- 
fund from the son of his purchase-money. 
The son never knew of the sale,. and never 
agreed to it ‘The sale may have been one 
of a most imprudent description, aud one 
whieh no man of sense would have made, 


In the present case, neither the son nor 
the father appears to have derived any bene- 
fit, for the land was sold in order to redeem 
a mortgage which had still three years to 
run. + 

But even were it not so, it appears to ug 
that as the Mitackshara Law gives a son an 
equal right with the father in the matter of 


* Beginning with the Sndder 
Dewanny Adawlut Ruling in the 
ease of Ameerut Misser, Sudder De- 
wanny Adawlut Reports, 1861, page 
193, and ending with the Fall Bench 
Ruling of the Lligh Court in the case 
of Rajah Ram Tewarree and others, 
8 Weekly Reporter, 15. 
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alienation, it must give him that right abso- 
lutely ; and that a son seeking to set aside 
imprudent or unnecessary sales made by a 
father, is not bound to refund to the pur- 
chasers, If it were so, he would not succeed 
on his right as a son, but on his power as a 
man of substance. A poor man would’be 
virtually deprived’ of the right which the 
Mitackshara Law undoubtedly gives him. 


Cases of this sort appear to us to be those 
in which the maxim of “caveat emptor” 
should be strictly applied. Every purchaser 
in the Mithila districts knows perfectly well 
the nature of a father’s rights in ancestral 

„property ; and if he chooses to purchase, 
without first securing the consent of the 
heir, or without assuring himself of the exist- 
ence of a necessity, he has only himself to 
blame if the son recovers possession of what 
has been improperly taken fromhim. He 
appears to us to have no claim to equitable 
consideration. 


As our opinion differs from that of the 
learned Judges who decided the case above 
referred to, we must, in accordance with 
the rules of practice laid down for our guid- 
ance, send up this case for the orders of a 
Full Bench. 


The point on which we ask the Full 
Bench’s decision is whether, under the 
Mitackshara Law, a son, who recovers his an- 
cestral estate from a purchaser from the fa- 
ther on proof that there was no such neces- 
sity as would legalize the sale, and that he 
never acquiesced in the alienation, is bound 
in equity to refund the purchase-money be- 


fore recovering possession of the alienated 


property. 


The judgment of the Full Bench was 
delivered as follows :— 


Peacock, C. J.—The question upon which 
the opinion of the Full Bench is asked is, 
whether under the Mitackshara Law a son, 
who recovers his ancestral estate frome a 
purchaser from the father upon proof that 
there was no such necessity as would legal- 
ize the sale, and that he never acquies- 
ced in the alienation, is bound in equity to 
refund the purchase-money before receiv- 
ing possession of the alienated property. 


There can be no doubt that, although the 
word “ recovers’ is used in this question, 
‘the meaning is whether under the circum- 
stances stated, a son is entitled to r&cover 
except upon condition of refunding the 
purchase-money. Assuming that to be the 
question, I think the answer should be that 
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in the Îbsence of proof of circumstances 


which 1 ‘ould give the purchaser an equitable 
right tc compel a refund from the son, the 
latter v ould be entitled to recover without 
refundi jg the purchase-money or any part 
of it. pe express no opinion as to whether 
he woujd be entitled to recover the whole 
or onlyjhis share of the estate, 

Havijig answered the question propound- 
ed, I tink we ought to add that if it is 
proved::o the sitisfaction of the Court that 
the puichaseemoney was carried to the 
assets Wf the joint-estate, and that the son 
had thi ‘benefit of his share of it, he could 
not re(jyver his share of the estate without 
refund;ig his share of the purchase-money. 
So if i should be proved that the sale was 
effecte', for the purpose of paying off a 
valid j/icumbrance on the estate which was 
bindir's upon the son, and the purchase- 





monei: was applied in freeing the estate from ` 


the ¥;cumbrance, the purchaser would be 
entitl:d to stand in the place of the incum- 
brang:r, notwithstanding the incumbrance 
migh} be such that the incumbrancer could 
not h,.ve compelled the immediate discharge 
of it} and the decree for the recovery 
by t $ son of the ancestral property, or of 
his s; are of it, as the case might be, would 
be gjiod, but should be subject to the right 


of tl)2 purchaser to stand in the place of the 


* J 
incu abrancer. 


i 

I{/appears to me, however, that the onus 
lies|jipon the defendant to show that the 
pur) jhase-money was so applied. I do not 
conjur with the decision which has been 
refri'red to from 6 Weekly Reporter, page 
78,;in which it is said that “in the absence 
“cl! evidence to the contrary it must be 
“¢sumed that the price received by the 
“{ ather became a part of the assets of the 
“i pint family.” If the father was not entitled 
to ;raise the money by sale of the estate, 
arjl the son is entitled to set aside that 
sa'a, the onus lies on the person who con- 
tends that the son is bound to refund the 
p] ichase-money before he can recover the 
ef late, to show that the son had the benefit 
ol! his share of that purchase-money. If it 
sould appear that he consented to take 
t e benefit of the purchaseemoney with a 
k sowledge of the facts, it would be évidence 


o his acquiescence in the sale, 


I think the case must go back with this 
swer to the Division Bench which referred 


y that Bench. 


| iay be finally determined upon the merfia 
` 
| t 


i 
1e question to us, in order that the case™- 


* 
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The 29th April 1868. 
Present.: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justicé, andthe Hon’ble W. S. Seton-Karr, 
L. S. Jackson, J. B. Phear, and A, G. 
Macpherson, Judges. 


Landlord and tenant—Ejectment— 
Clause 6 Section 23 and Section 25 
Act X of 1859—Section 15 Act XIV 

' of 1859. 


Case No. 689 of 1867. 


Special Appeal from a decision passed by 
i the Judicial Commissioner of Chota Nag- 
pore, dated the 15th January 1867, revers- 
ing a decision passed by the Assistant 
Commissioner of that District, dated the 
29th August 1866. 


Jonardun Acharjee (Plaintiff) _ 
Appellant, 


VETSUS 


Haradhun Acharjee and otliers (Defendants) 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. 


Baboo Nil Madhub Sein for Respondents. 


A person calling himself a ryot has not a right to 
recover possession under Clause 6 Section 23 Act X 
of 1859 merely because the landlord turned him out 
of his own authority, and without applying for 
the Collector's assistance under Section 25 of Act X 
of 1859, 

In a suit under Clause 6, it is necessary to determine 
the question whether the plaintiff has been illegally 
ejected: this involves the question whether the tenancy 
was at an end or not when the ejectment took place; 
if it was at an end, the plaintiff must fail. 

If a landlord ejects a ryot of his own authority, 
without the intervention of a Court of law or the 
Collector, the case will fall within Section 15 of Act 
XIV of 1859: ant if the ryot sue him in the Civil 
“Court within six months, he will be entitled to recover 
possession wjthout reference to the title of the landlord 
tv eject him, 


+ 
¢ 


This case was referred to a Full Bench on 
the 25th September 1867, under the fol- 
lowing orders, recorded by Bayley and 
. Mitter, J. J. :— 


Mitter, J.—Tais was a suit instituted by 
the special appellants under Clause 6 Section 
23 Act X of 1859, The’ defendant (special 
respondent) admitted the ejectment, but 
pleaded in justification that the special ap- 
pellant had no right to occupy the land in 
suit, the period of his lease ( which was for 
seven years) having expired af the com- 


‘mencement of the year in which the dispos- 


session took place. 


In special appeal it is contended before 
us that the act of dispossession being admit- 
ted by the landlord, the Lower Appellate 
Court ought to have passed a decree in favor 
of the special appellant without any enquiry 
into the question of title or right to occupy 
the land. 


We think that this contention is sound. 
A suit under Clause 6 Section 23 Act X 
of 1859 has been already declared bya Full 
Bench decision of this Court to be merely a 
possessory suit. No question of right or title 
can be gone into, and the result of the action 
depends entirely upon the proof or otherwise 
of the fact of illegal ejectment complained 
of. 


It has been contended by tha pleader for 
the respondent that every act of ejectment is 
not necessarily illegal because it has been 
effected without the intervention ofa Court 
of law, and that a zemindar or other person 
entitled to the receipt of rent is fully com- 
petent to dispossess a ryot (not having aright 
of occupancy either by law or contract) of his 
own authority, without invoking the assist- 
ance of the Collector under Section 25 of 
the Act. 


We have given our best attention to these 
arguments and have come to the conclusion 
that they are not correct. We think that 
the whole policy of the Legislature has been 
to put an end to the exercise of any such 
arbitrary power. Section 15 Act XIV of 
1859° provides a full and complete remedy 
against every act of ejectment from land 
that is accomplished without the “ consené 
of the party in pogsession,”’ and “ otherwise 
than by due course of law.” We think also 
that Section 25 Act X of .1859 was intend- 
ed to-fut a stop to all similar acts of dis- 
possession on the part of the landlord, We 
felt some doubt about the meaning of the 
words—“If any zemindar or other person 


B 


| r 
| Spgs 

| | Rulings. > [Vol. IX. 
“in receiph of the rent of land reguzres | ration of | ight might be brought in the ordi- 
“ assistance to eject, &c.,” used in that Sec- | nary Oivi Court - 


tion. But on the whole we think that such In suit under Clatse 6 Section 23 Act X 
assistance of the Collectors authority is | of 1859, i is necessary to determine whether 
necessary in every case in which the tenant’ the plain/ has been illegally ejected, which 
in possession of the land is unwilling to leave : involves ` he question whether the tenancy 
if. Otherwise, if itis once conceded that the | was ata {end or nos It after the expiration 
necessity for such assistance is to be left | of a teu univ, a zemindar wishes to obtain 
entirely at the discretion of the landlord possessi n without resorting toa Court of 
himself, very few zemindars will be found law, he may apply under Section 25 tor the 
to ask for it from the hands of the constitut- | assistance of the Collector, who will there: 
ed authorities, but will take the law into ‘upon summarily enquire into the case, and 
their own hands, and so revive the abuses jif he finds that the tenancy is at an end will 
which the law desires to remove ; and the ; render assistance in turning the tenant cut. 
Section itself would be reduced to a dead f If, however, the zemindar acts of his owa 
lettor, at loast in the majority of cases. authority and without the intervention of 
Three decisions of this Court have been |n Court of law, or of the Collector, he comes 
quoted before us in the course of the argu-, within Section 15 of Act XIV of 1859; 
ment, The first is reported in page 191 ofj;and if the ryot sue him in the Civil Court 
“the Weekly Reporter, Volume I. This within 6 months he will be eutitled to re- 
case is in all fours with the present, but it | cover possession without reference to the 
was held there that in a suit under Clause 6 | title of the zemindar to eject him. If, how- 
Section 28 of Act X of 1859, the tenant is | ever, he sue in the Collector’s Court under 
bound to show some right to be restored to | Section 23, the question is open as to 
his tenure, and that a zemindar is zog bound | whether the tenancy was : anend or not; 
to proceed under Section 25 of the Act, | and if at an end, he must fail in his suit. 
unless he finds some legal impediments int Yt appears to me that this case must go 
his way. In page 361 of the same Volume, | back to the Division Bench to be determined 
another Division Bench of this Court held | on ihe merits. 
in a similar case that the question of right 
must be gone into, but the landlord is bound 
to show that the tenure has lapsed. The 
third case is reported in page 119 of the The 29th April 1868, 
same Volume. It was held iu this case, 
and in our opinion correctly, that “in any 


“ case the zemindar is bound to proceed to j So Aish aes 
“ the ejectinent by due process of law, and The Hon’ble Sir Barnes Peacock, Kt, Chief 


“ not proprio molu.” _ Justice, and the Hon’ble L. 8. Jackson, 


Thus, as there is a conflict between the | J. B. Phear, A. G.*Macphergon, and 
last mentioned case and the two preceding,: ©, Hobhouse, Judges. 
we refer the question to a Full Bench for | 
an authoritative adjudication, : Rival decree-holders—Action — Sece, 
tion 270 Act VIII. 1859—Appeal. 
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Present: 


The judgment of the Full Bench was | 
delivered as follows :— a | Case No. 654 of 1867. ` 


Peacock, C. J.—This is a snit brought | ye ee 
under Clause 6 Section 23 Act X of 1859 ' Special Appeal from a decision parsed by 
by 2 person calling himselfa ryot, and the i the Principal Sudder Ameen of Beer- 
question which has been submitted to, this | bhoom, dated the 15th January 1867, 
Court is substantially, whether the person | modifying a decision passed by the Sud- 
who held as tenant (assuming tha tenancy to| der Ameen of that District, dated the 
have come to an end) has aright to recover } 26th Junuary 1866% 
possession merely because the zemindar ' 
did not apply for the assistance of the Collect- ; Gogaram (Defendant) Appellant, 
or under Section 25 of Act X of 1859. 
The Full Bench case to which reference is | , ~~. 
made (No. 3180 of 1864, 7 Weekly Report- | Kartick Chunder Singh (Plaintiff) ® 
er, 186), merely held that a guit for a decla- | Respondent. , see 


VETSUS 


` 
) ` 
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Baboos Kalee Kishen Sein and Kadernath 
Chatterjee for Appellant. 


Mr. R. T. Allan ‘and Baboo Ashootosh 


Dhur for Respondent, 
“p 

_An action will lie in the Civil Court by a decree- 
holder against the holder of another decree in order to 
obtain a refund of money which has been paid to 
the latter under an order passed in the execution 
department in contravention of the provisions of 
Section 270 of the Code of Civil Procedure. It is for the 
‘Court to decide whether, having regard to all the egui- 
ties between the parties, the plaintiff is entitled to re- 

cover or not. 
No appeal lies from an order directing the distribu- 
tion of sale proceeds under Section 270 of Act VIII. 1859, 


‘This ease was. referred to the Full Bench 
on the 26th September 1867, under the 
following orders, recorded by Loch and 
Divarhanath Mitter, J. J. :-— 


Mitter, J:-—Tuis was a suit instituted by 
the plaintiff (special respondent) to recover 
a certain surm of money that has been paid 
away to the defendant (special appellant) 
under an order cf the Civil Court passed in 
the execution department. It appears that 
the plaintiff and the defendant are two rival 
_ decree-holders against one and the same 
Judgment-debtor. Certain properties be- 
longing to the judgment-debtor having been 
sold in execution, an application was made 
by the plaintiff to the Judge te have his de- 
cree satisfied first from out bf the proceeds’ 
realized by the salon The Judge refused this 
application on the opposition of the defendant: 
and a miscellaneous appeal being preferred to 
this Court, the order of the Judge was rè- 
versed, though it appears to us that the ap- 
peal was entertained ‘without jurisdiction. 
In the mean time, however, the money having 
been paid away to the defendant under an 
order:of the Judge, the plaintiff has been 
obliged to bring the present action to obtain 
a refund of the same, upon the ground that 
the process of attachment taken out by him 
‘being prior in point of date to that taken out 
- by the defendant, he, and not the defendant, 
had a preferential title to the sale proceeds. 

It is now contended before us in special 
appeal that auch a suit will not lie, and in 


„e support of this position two cases have been 


ctied to us at the argument, the first of which 

is reported im page 181 of the special 

number of the Weekly Reporter; and the 
+ 


’ 


second in page 113, Volume VIJ of the same 
Reports. We think, however, that this con- 
tention is not sound, and that the precedents 
relied upon are contrary to law. In support 
of this view, we have very little to add to 
the able and elaborate judgment recorded by 
Mr. Justice Levinge, avhose opinion was 
over-ruled by a majority in the first case. 
There is no statutory bar to the hearing of 
such a suit, and in the absence of such a bar 
we think that the Civil Courts are bound to 
take cognizance of it as provided for in Sec- 
tion 1 of the Code of Civil Procedure. Nor 
do we think that there is any reason in jus- 
tice or equity why the plaintiff should be 
deprived of the ordinary privilege of suing for 
that to which he was legally entitled, and 
which has been made over to a wrong party 
by an erroneous order of the Court passed 
in a summary manner. The absence of any 
provision for an appeal in the miscellaneous 
department seems to us to afford au addi- 
tional reason for supposing that the Legis- 
lature did not intend to give any finality to 
the proceedings held in that department. 
As, however, the two cases above referred to 
are directly in favor of the contention raised 
before us by the special appellant, we are 
obliged to wait for a mora authoritative 
ruling, before disposing of the case upon our 
own responsibility. We accordingly refer 
this case to a Full Bench for the determina- 
tion of the following question :— 


Whether an action will lie in the Civil 
Courts on behalf of one decree-holder 
against another for obtaining a refund of 
money that has been paid away to the latter 
under an order passed in the execution 
department in contravention of the provi- 
sions laid down in Section 270 of the Proce- 
dure Code. . 


The decision of the Full Beneh was 
delivered as follows :— 


* Peacock, C. J.—The question which hag 
been asked is, whether an action will lie 
in the Civil Courts on behalf of one decree- 
holder against the holder of another decree 
for obtaining a refund of money which 
has been paid to the latter under an order 
passed in the execution department con- 
trary to the provisions of Section 270 of the 
Procedure Code. 


We are of opinion that the question ought 
tobe answered in the affirmative, but we 
must guard ourselves from being understood 
to determine that the plaintiff in such a suit 
would under all circumstances be entitled to 
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recover. ‘There may be circumstances by 
which he may be equitably precluded from 
recovering ; and it will be for the Court 
which decides the suit to determine whether, 
having regard to all the equities between 
the parties, the plaintiff is entitled to recover 
or not. a 


I concur in the view taken of this case by 
the decision of the Full Bench of the Agra 
Sudder Court, to which we have been referred 
by Mr. Allan, and which is reported at page 
443 of the Reports of the Agra Court for 
September 1864. 


Section 270 Act VIII of 1859 does not 
‘expressly give a right of appeal, and by 
Section 864 it was “enacted that no appeal 
shall lie from any order passed after decree, 
and relating to the execution thereof, except 
as is hereinbefore expressly provided. It is 
clear, therefore, that no appeal Jay against 
such an order, although in one case the 
order was reversed by a Division Bench upon 
appeal. The Judges in that case, which 
is reported in 2 Weekly Reporter, Miscella- 
neous Rulings, page 48, held that the decree- 
holder at whose instance the property was 
sold was entitled to be paid first, and they 
set aside the order of the Judge declaring 
that payment should be made to the decree- 
holder who first attached the property. This 
is contrary to the ruling reported in the 
same Volume, page 21, where it was held 
that there was no appeal from an order 
directing the distribution of the sale 
proceeds. But the fact of the order having 
been set.aside does not in my opinion de- 
prive the plaintiff of hisright of action. 


By Section 1 Act XXIII of 1861, Section 
283 of the Code of Civil Procedure was re- 
“pealed ; and by Section 11 of Act XXIII of 
1861, Section 283 was re-enacted with this 
addition, “that any questions arising between 
< the parties to the suit in which the de- 
* creg was passed, and relating to the execu- 
“ tion of the decree, shall be determined by 
“ order of the Court executing the decree, and 
“ not by separate suit; and the order passed 
_ * by the Court shall be open to appeal.” In 
cases between parties to the suit, therefore, 
the order was made subject to appeal, and 
a right to bring a separate suit to re- 
verse the order was taken away. 


In this case, the question did not arise 
between the parties to the suit,, and 
consequently the order was not - open to 
appeal. At the same time, there is no 


REPORTER. Rulings. [Vol. IX. 


When the right of appeal was taken away 
by Section 364,-it appears to me that it 
was not the intention of the Legislature to 
take away the right of contesting the 
summary order by: ‘a regular suit, and that 
seems to be the view of the case taken by 
Section 11 of Act& XII of 1861, which is 
to be rènd as part of Act VIII of 1859, for 
when by that Section an appeal was given 
in regard to the matters to which the Section 
referred, the right to contest the order by 
a separate suit was expressly taken away. 

I am not sure that Section 270 of the 
Procedure Code applies to this case at all. 
The property was first attached under a 
decree of the Moonsiff’s Court at the suit 
of the plaintiff, and was subsequently attach- 


.ed and sold at the suit of the defendant under 


a decree by the Judge’s Court, and the 


proceeds were made over to the defendant. 


It seems to me that whilst the property was 
under attachment by the Moonsiff’s Court, 
it was not liable tobe sold under the decree 
of the Judge’s Court, although it might have 
been attached subject to the prior attachment 
of the plaintiff. 

I wish to make one remark with regard 
to the judgment of Mr. Justice Trevor. 
He says :—“ That as the action is for money 
had and received by the defendant to the 
plaintiffs use, it is necessary that there 
should be privity between the plaintiff and 
the defendant.” ‘The suit was simply to 
recover from the defendant a sum of money 
which the plaintiff contended had been 
erroneously paid over to the defendant 
instead of being paid over to the plaintiff. 
The plaintiff said nothing of the money 
having. been received by the defendant to 
the plaintiff’s use, and there is nothing more 
likely to mislead or to confuse than by con- 
verting a suit brought in the Courts of 
justice. in the Mofussil in this country to the 
forms adopted according to the English 
procedure. 

If the order of the Judge had not been 
set aside, the suit would have been one to re- 
cover the money from the defendant which 
had ‘been (erroneously paid over to him 
under 2 summary order under the execution, 
or, to use the language which is commonly 
applied to suits of this nature, to recover 
the money from the defendant by setting 
aside the order of the Judge. In such a suit 
there is no privity between the complainant 
and the defendant. 


This case will go back for final decision g e 


express provision by which the right to!the Division Bench which yeferred it for 
bring a separate suit has been taken away, | our opinion. 


+ 
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The 29th April 1868, 
Present: 


The Hon'ble J. B. Phear and C. Hobhouse, 
Judges. 


Admission of secondary evidence— 
Special Appeal. 


Case No, 1684 of 1867. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Nuddea, dated 
the 6th July 1867, reversing a ‘decision 
passed by the Moonsiff of Bongong, dated 
the 26th February 1866. 


Chunder Kant Ghose and another 
(Defendants) Appellants, 


VETSUS 


Showdaminee Debia and others (Plaintiffs) 
Respondents. 


Baboos Bungshee Dhur’ Sein and Kalee 
Mohun Doss for Appellants. 


Baboo Ashootosh Chatterjee for Respondents. 


Whether secondary evidence is admissible in the place 
of primary, isa question for the determination of thé 
Court which tries the case on its merits ; but such deter- 
mination is open to special appeal, if it is come to with- 
out evidence at all, or without evidence legally suffi- 
cient, 


Phear, J.—Tuis suit is brought to recover | 
possesion of certain lands from the defendants, 
and it is barred by the Law of Limitation, 
unless one Mougul Chunder, the late husband 
of one of the plaintiffs, was in possession of 
the lands sued for, some time, however short, 
after the 16th November 1858. ‘The Lower } 
Appellate Court has held that the suit is not 
barred by the Law of Limitation, and it is now | 
objected upon special appeal that there was. 
no evidence before the Court to support- the 
finding that Mougul Chunder was in posses- 
sion of the property at any time after the 


se 16th November 1853. 


* We have heard the advocates of both par- 
‘ies at some length, and have had the advan- 


+ 
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tage of a very full discussion of the evidence 
given by the witnesses, so far as it bears upon 
the point of Mougul’s possession. We think 
that the evidence of Harran, Telisildar and Go- 
mashta, as we think he is termed, of Mougul 
Chunder, if itis believed, which is of course 
not matter for us to consider here in special 
appeal, does afford some evidence that Mou- 
gul Chunder was in possession of the pro- 
perty upto the date of the decree made in a 
certain suit, that is, up to the 22nd February 
1854, and consequently we think that on 
special appeal the judgment of the Lower 
Appellate Court is not open to impeachment 
upon the ground of objection which we have 
just mentioned. 


Upon the merits of the case it became 
necessary at the trial for the plaintiff to 
prove a certain Aébbanamah of 80th Sep- 
tember 1859 as being the root of her decens- 
ed husband’s title. She did not produce 
the Aibbanamah itself, but tendered second- 
ary evidence, oral and documentary, for 
the purpose of proving that instrument. 
The Lower Appellate Court has received 
that evidence, and come to a verdict iu 
her favor upon it. 


The second objection made on special 
appeal is, that uuder the circumstances 
of the case, secondary evidence was not 
admissible, and that, therefore, the judg- 
ment of the Lower Appellate Court is bad 
in law in this respect. Now, whether 
secondary evidence is admissible in place 
of primary and better evidence is always 
a question for the judicial determination 
of the Court which has totry the case 
on its merits ; but of course, like most other 
judicial determinations of a subordinate 
Court, although it cannot be as a determina- 
tion of fact impeached in a Court of special 
appeal on the merits of the decision, still it 
must be based upon legal evidence, and 
theréfore it is competent for the party com- 
plaining of the admission of secondary evi- 
dence to object on special appeal that the 
decision which the Lower Court has come to 
as to the admissibility of secondary evidence, 
was-given either on uo evidence at all or on 
evidence that was not legally sufficient to 
support it. (See 9 Weekly Reporter, page 
248, Civil Rulings). Therefore, this objection, 
if put in the shape that we have just now 
suggested, namely in this form, that the Lower 
Appellate Court came to the determination in 
this case that secondary evidence of the 
hibbanamah was admissible upon grounds 
which were legally insufficient, this object- 


* 
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tion is a very proper one to make in a Court 
of special appeal. Taking it as having been 
so made, we have referred to the evidence 
which has been brought to our notice, much 
of which, indeed, the Lower Appellate Court 
specifically discusses, and we find, as it seems 
to us, that it does constitute evidence whieh 
the Lower Appellate Court might properly 
look at in order to satisfy itself whether the 
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Baboo Nil Monee Sein for Respondents, 


A suit by a zemindar against his putneedar for the 
recovery of money expended on account of zemindaree 
dåk charges, which the putneedar is bound by his 
contract to bear, is coggjizable by a Court of Small 
Causes. $ 


Jackson, J.—T xis 


plaintiff was or was not able, at the trial of | zemindar against his putneedar, founded 


this-case, to produce the original document. 
The Lower Appellate Court has distinctly 
found upon this evidence that this daupwutiro 
or Aibbanamah has been destroyed. The 
Lower Appellate Court has therefore proper- 
ly laid the foundation for allowing the plaint- 
iff to produce secondary evidence, unless 
that finding is not justified in law by the evi- 
dence. We have already said that in our 
judgment there was legal evidence before 
the Lower Appellate Court bearing upon that 
issue, and therefore it seems to us that this 
second objection of the special appellants fails 
equally with the first, and that this ‘special 
appeal ought to be dismissed. It is, there- 
fore, dismissed with costs, 


The 29th April 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Jurisdiction—Suit to recover zemin- 
daree dak charges on a contract, 


Case No, 2190 of 1867. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 4th 
July 1867, reversing a decision passed by 
the Moonsiff of that District, dated the 
5th April 1867. a 


Mr. H. S. Erskine (Plaintif) Appellant, 


VETSUS 


Trilochun Chatterjee and others (Defend- 
ants) Respondents. 2 


Mr. R. T. Allan and Baboo Taruchnath 


Sein for Appellant. 


upon the contract between the parties, for 
the recovery of a sum of money which had 
been expended by the zemindar in the way 
of zemindaree dak charges, which expenses, 
it was alleged, the putneedar was bound by 
his contract to bear. 


The Moonsiff gave judgment for the 
plaintiff, but on appeal the Zillah Judge 
reversed that decision, whereon the plaintiff 
appeals specially to this Court. 


For the defendant (special respondent) a 
preliminary objection is taken, that under 
Section 27 of Act ‘XXIII of 1861 no 
special appeal lies in this case, and we have 
been referred to a precedent of this Court in 

, Volume VIII of the Weekly Reporter, page 
517, in Which it is expressly held that suits 
of this description are suits cognizable by 
Courts of Small Causes, and consequently, 
the special appeal is taken away. 


We see no reason to dissent from that 
ruling. The suit, as brought, was distinctly 
based on a contract, and therefore fell clear- 
ly within the terms of Section 6 of Act XI 
of 1865. 


Mr. Allan, for the special appellant, 
contended that the subject-matter of the 
suit was one of “ more extensive” nature 
than a mere a suit upon a contract, iuas- 
much as it affected the rights and obliga- 
tions of parties in connection with immove- 
able property, and he cited to us a case 
reported in 4 Weekly Reporter, page 247, 
in which, in the case of a suit also for 
zemindaree dak charges, a special appeal was 
entertained and decided. on the merits. On 
teferring to that case, we find that it is clear- 
ly distinguishable from the present case and 
from the case in Volume VIII of the Week- 
ly Reporter. That was not a suit founded 
on a contract between the parties, but upon 
the obligation or liability which attached by 
usage to the putneedar to dafray charges 


FVol. IX, 


is a mit by the 


of this’ nature. Even on the special appealwam, 


I do not understand that an objection whs 
taken to the hearing of the‘ special appeal 


under Section 27 of Act XXIII of 1861; > 


$ 
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of the case ought not to be gone into, because 


THE WEEKLY REPORTER. 


Rulings. 519 


In a guit by a tenant to recover possession of a tenure 


from which he had been illegally ejected by the person 


the suit was one only coguiznble by the Small | entitled to receive rents for the same, it was held that 


Cause Court, and, therefore, that it had 
been tried without jurisdiction by the ordi- 
nary Civil Court, the district there being 
Zillah Hooghly, wheresthere are Courts of 
Small Causes within whose jurisdiction the 
parties probably resided, 

But the reason assigned by the Court for 
rejecting the special appeal would equally 
apply to the objection taken against the 
hearing of the special appeal, namely, the 
sult being a suit cognizable by a Court of 


. Small Causes, and not by the Regular Civil 


we 


Courts, and within the limit of 500 rupees ; 
and consequently it was a suit in which no 
special appeal will lie. 

I think, therefore, that the preliminary 
objection taken by the respondent must 
prevail, and that the special appeal must be 
dismissed with costs. 


The 29th April 1868. 


Present: : 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Intervention under Act X of 1859— 
Section 73 Code of Civil Pro- 
cedure. 


Case No. 2196 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 29th 
May 1867, affirming a decision passed ! 
by the Deputy Collector of that District, 
dated the 29th September 1866. 


Leelachul Mundul (Intervenor) Appellant, 
VETSUS 
Soonduree Bewa (Plaintiff) Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


a 


Baboo Motee Lall Mookerjee for 
e Respondent, 


d 


a seniri — e a 


a third party who intervened on the ground of being in 
possession of the land in question was not entitled to be 
heard, Act X of 1859 containing no provision (except in 
the case provided for in Section,77), by which the Court 
of a Collector is enabled to bring in as parties to the suit 
persons other than plaintiff and defendant. 


Jackson, J—We think that in this case 
the intervenor was entitled to be heard either 
in special appeal or in the Courts below. 


The suit was one by a tenant under Clause 
6 of Section 23 of Act X of 1859, to recover 
possession of a tenure from which the plaint- 
iff alleged that he had been illegally ejected 
by the person éntitled to receive the rents 
for the same. 


The special appellant before us intervened 
in that suit, alleging that she was in pos- 
session of the land in question, which had 
been leased only for a term to the plaintiff, 


Act X of 1859 contains no provisions 
corresponding with Section 73 of the Code 
of Civil Procedure, which enables the Court 
to make persons who are interested in, the 
subject-matter of the suit and likely to be 
affected by the result, parties to the suit, 
There is one case in which the Collector’s 
Court is empowered to bring in a party, and 
that is the case provided for under Section 
77 of Act X of 1859. That Section, as it ap- 
pears to me, contemplates not exactly inter- 
vention, but enables the Collector, “© when in 
‘any suit between a land-holder and a ryot 
‘or under-tenant under this Act, the right 
‘“ to receive the rent of theland or tenure 
‘ cultivated or held by the ryot or under. 
‘* tenant is disputed, and such right is claimed 
“ by or on behalf of a third person, on the 
“ ground that such third person, or a person 
‘ through whom he claims, has actually and in 
“ good faith received and enjoyed such rent 
“before and up to the time of the commence- 
“ment of the suit,” to make such third person 
a party to the suit; and this, it appears to 
me, might be done whether such third person 
had pctuully appeared and intervened or not, 
I am of opinion that there is no other case 
in which the Court of the Collector is nu- 


, thorized to bring in as parties to the suit per- 


sons other than the plaintiff and defendaut. 


A scase has been cited to the opposite 
effect (Issur Chunder Bhuttacharjee versus 
Bhyrub Chunder Shaha, 38 Weekly Reporter, 


| page 166, Act X Rulings). There, indeed, 


\ 
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the learned Judges say (pnge 167) :—“ It 
‘ig true that Act X of 1859 does not, like 
“Act VIII of 1859, in its procedure clauses, 
“ley down any special rules under which 
“third parties can intervene in a suit to 
« which the plaintiff has not made them par- 
“ties; but the practice both of this Court 
“on appeal, and of the Lower Courts, has 
“ always been to allow of such inter ventions 
“ upon its being made to appear, prima facie, 
“ that the intervenors have rights and 
‘interests which will be affected by the 
“ Collector’s decision in the suit, and the 


“ absence of any special Clause in the Act 
“on the subject may be held to sanction 
“ such a procedure, inasmuch as the law 
«t does not forbid it, and the direct result of 
“the Collector’s decision being a dealing 
“ in rem with the subject of suit, and it not 
“being confined to an adjudication of ab- 
“ stract rights between the mere parties to 
“ the suit, itis reasonable to suppose that 
“the Legislature intended that all persons 
t concerned in the actual subject-matter 
“should have the opportunity of asserting 
“those rights previous to that decision 
* being given,” 

Now, I am not aware upon what found- 
ation that assertion rests as to the practice 
of this Court, and no other reported case 
bears out the stafement in question. 
have an earlier case in the same Volume at 
page 16, in which the opposite view is 
taken ; and there are two ‘other cases re- 
ported.in 8 Weekly Reporter, one at page 


78, and the other at page 497, in which this 


view has been adopted. I cannot find that 
the raling of the two learned Judges in thé 
first case cited, has been followed by any 
other bench of this Court. Therefore, it does 
not appear to me that there is a sufficient 
conflict of decisions to make it necessary to 
refer the matter to a Full Bench. But being 


by Act X of 1859, I hold that the special ap- 
pellant is not entitled to be heard, and the 


\ special appeal must be dismissed with costs, 


Mitter, J.~I concur. 


We | 
| not to the Collector, but to the Zillah Judge. 


The 29th April 1868, 


Présent : 


The Hon’ble L, S. Jackson and Dwarka" 


nath Miter, Judges, 


Appeal—Jurisdiction—Section 9 Act 
VI. (B. C.) 1862. 


Case No. 2189 of 1867. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 19th 
June 1867, affirming a decision passed by 
the Collector of that District, dated the 
19th December 1866. 


Messrs. J. Erskine and Co. (Plaintiffs) 
Appellants, 


VEPSUS 


Gholam Khezur (Defendant) Respondent. 


Mr. R. T. Allan and Baboo Tarucknath 


Sein for Appellants. 


Baboo Debendro Narain Bose for Respond- 
ents. 


An appeal from the decision of a Deputy Collector 
in a suit under Section 9 Act VI (B, C.) of 1862, lies 


Jackson, J.—In this case the plaintiff, the 
defendant, the ` Collector, and the Zillah 
Judge, have all been in error. 


The suit was one for the purpose of 
obtaining assistance to measuré the plaintiff’ s 
laud under Section 9 of Act VI of 1862 
B. C. The suit was heard before a Deputy 
Collector in the District of Burdwan. We 
are not informed where the Deputy Collector 
was stationed, or what his powers were ; but 
it may be assumed for the purpose of this 
| decision that he was an officer possessing 


' jurisdiction in the matter. 
of opinion that intervention is not warranted : 


By the last Clause of Section 10 of the 
same Act, it is provided: “ The appeal shall 
“Jie to the Zillah Judge or tothe Sudder 
Court, subject to the provisions and condi- 
“tions contained in Sections 160 and 16 
“of Act X-of 1859,” 


a? 
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But the plaintiff, who was unsuccessful in 
the suit, instead of appealing to the Zillah 
Judge, appealed to theeCollector; and the 
Collector proceeded to hear the appeal, and 
reversed the decision of the Deputy Collect- 
or; whereupon the defendant in his turn 
preferred an appeal agaipst the; ‘decision of 
the Collector to the Zillah Judge. This 
appeal was made at the Zillah Judge’s Court 
at Beerbhoom. It is not explained why an 
appeal from the Collector® of Burdwan 
should have been made to the Zillah Judge’s 
Court of another District, 


- Be thisas it may, the Judge of Beer- 
bhoom, considering that his Court was the 
proper tribunal where an appeal from the 
decision of the Deputy Collector ought to 
have’ been made, reversed the order of the 
Collector as made without jurisdiction, and 
there he left the matter. 


The plaintiff has now appealed specially 
to this Court, and we have to get rid of all 
the proceedings which have been taken 
without jurisdiction, and direct what is the 
proper course whicli ought to be taken. It 
is manifest that there has not been a lawful 
trial of any appeal as yet. The plaintiff 
was wrongly advised, and took his’ case to 
the wrong tribunal. He ought not, we 
think, under the circumstances, to be shut 
out altogether from obtaining a decision on 
his appeal: and we therefore set aside the 
judgment of the Zillah Judge and the Col- 
lector, and declare that the plaintiffis at 
liberty, ifso advised, to appeal, within 20 
days from the date of this judgment, to the 
Zillah Judge having jurisdiction in the 
matter. 


As both parties have been in like fault, 
we make no order as to costs, 


“a 





The 5th May 1868. 
Presents: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Sale in Sacer e a nee liabi- 
lity. 


Case No. 2484 of 1867. 


Special Appeal froma decision passed by 
the Additional Judge of Tirhoot, dated 

. the 5th July 1867, reversing a decision 
passed by the Moonsiff of that District, 
dated the 24th January 1864, 


* 
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Dewan Roy and another (Plaintiffs) 
. Appellants, 


VEFSUS 


Mr. Charles Riddell and another 
(Defendants) Respondents, 


ifr B. E. Twidale apd Baboo Anund 
"Gopal Palit for Appellants. 


Mr. R.. T. Allan for Respondents. 


Where an estate is sold in execution of a decree, the 
purchaser is not bound by all the acts of the judgment- 
debtor, e. g., heis not bound by a mere collusive transfer 
of the estate info another person's name, 


Jackson, J.—We think that the Judge 
should have gone into the allegation of the 
plaintiff thatthe zur-i-peshgee lease for 1272 ° 
to 1274 was collusive, the more so as the 
Lower Court has found that it was a col- 
lusive transaction. The Judgeis wrong in 
holding that the plaintiff is bound by all the 
acts of the judgment-debtor whose estate 
plaintiff bought in execution of decree. ‘The 
plaintiff cannot rely on his own mortgage be- 
cnuse he eldcted to take a money-decree ; but 
the plaintiff can sue to obtain possession of 
the estate which he purchased in execution, 
if he can make out that the debtor made a 
mere collusive transfer of it into another per- 
son’s name, and the defendant cannot prove 
that it was a bond fide transaction. The 
plaintiff would not be bound by any such 
collusive acts of the judgmentedebtor. 


The orders passed by the Judge are re- 


versed, and the case remanded to him for 
trial on the above points. 


The 5th May 1868. 
Present : 


The Hon’ble L. S. Jackson and Dwarkanath ` 
Mitter, Judges. 
Enhancement—Suit for a kubooleut. 

Onus probandi. 

1468 of 1867 under Act X of 

i 1859. 

Special Appeal from a decision passed by 
the Judge.of Dacca, dated the 4th April 
1867, affirming a decision passed by the 
Deputy Collector of that District, dated 
the 29th December 1866. 

Shibchunder Bose and others (Plaintiffs) 

Appellants, 


VEFSUS 


-Ramchand Chund (Defendant) 
i Respondent. 


Baboo Issur Chunder Chuckherbutty 
for Appellant. 


g ” 


Case No. 
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Baboo Womesh Chunder Banerjee for 

Respondent. ° 

A landlord suing a ryot for a kubooleut is bound to 

make out the reasonableness of the rent which ho de- 


mands, anda fortiori that the defendant is holding the 
particular land specified in his suit. 


Jackson, J—W n think that this case falls 
fully within the principle of the recent de- 
cision of the Full Berch in the case of Golam 
` Mahomed versus Asmut Ali Khan Chow- 
dhry, in which it was held that a land&Wolder 
suing a ryot for a kuboolent was bound to 
show that the ryot was liable to pay the 
particular rent specified in the Zubooleut for 
which the suit was brought. 

Here the case is that the plaintiff has 
failed to show that the ryot was occupying 
the lands specified in the plaint, and he now 
asks the Court to give hima decree for a 
kubooleut specifying the lands of which the 
defendant admits occupation, and with such 
rent as may be fair aud reasonable for those 
lands. But if the plaintiff is bound to make 
out the reasonableness of the rent which he 
demands, he is @ fortiori Wound to make ont 
that thé ryot-is holding the particular land. 
He sues for a spedific thing, namely, a ‘de- 
finite rent fora definite holding : and if he 
fails to show that the defendant is holding 
the lands specified the suit must fail. 

Speaking for myself, I defer most unwill- 
ingly to the ruling of the majority in Tha- 
kooranee Dossee’s case,* namely, that a suit 
for a kubooleut at an enhanced rate may be 
brought without notice of enhancement. But 
if that be the law, I should certainly desire to 
guard against the undue extension of that 
principle, by refusing to give a decree except 
-where the plaintiff had made out the very 
case set up in his plaint. 

Special appeal dismissed with costs. 

Mitier, J.—I entirely agree. 





The 6th May 1868. 3 
Present: 


The Hon'ble L. S. Jackson and D warka- 
nath Mitter, Judges. 


Act X of 1859—Ryots holding from 
Fermanent Settlement at varying 
rates. 


Case No. 2478 of 1867. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Midna- 
pore, dated the 20th August 1867, revers- 
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of that District, dated the 20th Septem- 
ber 1866. ° 


Dinobundhoo Dey ( Plaintiff ) Appellant, 
versus 
Ram Dhone Roy (Defendant) Respondent. 


‘Baboos Onookool Chunder Mookerjee and 
Kishen Succa Mookerjee for Appellant. 


Baboos Sreenath Dass and Hent Chunder 
Banerjee for Respondent. 


Act X of 1859 provides for two classes of ryots only, 
viz., those who have held and cultivated the land for a 
period of 12 years, and those who have held at fixed rates 
from the time of the permanent setlement; it makes no- 
provision for ryots who have held since the time of the 
permanent settlement: at varying rates. 

Jackson, J.— It appears to us that the 
judgment of the Lower Appellate Court is 


erroneous, 


The plaintiff sued for the ejectment of the 
defendant trom certain lands held under a 
pottah within the plaintiff's mehal. The 
defendant pleaded that he was in occupation 
of the land under purphase from a party 
who, with his ancestdrs and predecessors, 
had occupied this land from a time anterior 
to the permanent settlement. 


The Moonsiff found that the service tenure 
under which the land had been previously 
held had been abrogated, and the land re- 
sumed by the Collector in 1887, and then 
the holder having accepted a pottah from 
the ijaradar under Government, which was 
to subsist during the period of the ijara, 
and that period having expired, the defend- 
ant had no right to continue in the land, 
and he decreed accordingly. 


The Principal Sudder Ameen appears to 
have satisfied himself by reference to the 
papers of the Commissioner’s and Collector’s 
offices, that a settlement at half rates had 
been mide with the defendant, and that the. 
| defendant consequently was entitled to hold 
the land at such rate, and he reversed the 
decision of the Moonsiff. 


In special appeal, it is contended before 
us that that judgment is contrary to the law 
of the case ; that the defendant had no rights, 
whether under the settlement or by right 
of occupancy, or otherwise, which would 
entitle him to retain the laud. 


We have heard two vakeels for the re- 
spondent ; aud, in disposing of the question 
which arises in this case, wg may fairly 
adopt the arrangement of the subject. 
which was proposed by Baboo Hem Chundgr 


ing a decision passed by the Moonsiff Banerjee. He says that the defendant’s title 


* See 3 W. Rọ Act X Rulings, 29, 


r4 


may be made out in one of two ways: either 
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by a document conferring such right, or by 
the operation of law. 

Now, it has not been contended that the 
defendant is in pdssession of any document 
which entitles him to retain the lands. He 
purchased the rights and interests of the 
party who received thë pottah from the 
ijaradar, and that pottah fave the tenant 
no right to retain the lands at a fixed rate, 
or otherwise, after the expiry of the term 
of the pottah. 


Thén it is contended that the defendant 
had acquired his right to retain the land by 
operation of law. 


For this purpose we are asked to read 
together Sections 3, 4, and 5 of Act X 
of 1859. 


Section 3 enacts that “Ryots who, in 
“the Provinces of Bengal, Behar, Orissa 
‘Cand Benares, hold lands at fixed rates of 
“rent, which have not been changed from 
“ the time of the permanent settlement, are 
“entitled to receive pottahs at those 
E rates.” 


Section 4 provides‘ Whenever, in any 
“ guit under this Act, it shall be proved 
“ that the rent at which the land is held by 
“a ryot in the said Provinces has not been 
tt changed for a period of 20 years before 
‘t the commencement of the suit, it shall be 
‘presumed that the land has been held at 
“that rent from the time of the permanent 
settlement, unless the contrary be shewn, 
s or unless it be proved that such rent was 
“fixed at some later period.” ` 


Section 5 runs as follows :—“ Ryots hav- 
“ing rights of occupancy, but not holding at 
“fixed rates, as described in the two preced- 
“ing Sections are entitled to receive pot- 
‘‘tahs at fair and equitable rates,” &c. 


Together with these Sections we are asked 
toread Section 37 of Act XI of 1859, and 
the contention of Baboo Hem Chunder is in 
substance this :—Section VI.of Act X defines 
a class of ryots, but not the only ryots who 
have rights of occupancy under that Act ; 
those‘being merely ryots who have held and 
cultivated the land fora period of 12 years, 
and who, by special indulgence of the Legis- 
lature, are admitied to the same privileges 
as the class spoken of under Section V, they 
again being ryots who have held the land since 
the time of, the permanent settlement, al- 
though not at fixed rates. 

elf we are right in understanding this 
to be his contention, it appears to us to 
be entirely groundless. It has been, as we 
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believe, the coustruction invariably adopted 
in this Court—and we see no reason to 
depart from it—that in the early Sec- 
tions of Act X, namely, from 3 to 6, 
the Legislature intended to provide for two 
classes of ryots, and no more, namely, ryots 
who have held and cultivated tho land for 
a period of 12 years, and ryots who have 
held at fixed rates from the time of the per- 
manent settlement as described in Section 
3, and who, under that Section, are 
declared entitled to receive pottahs at those 
rates. And as difficulty would sometimes 
arise in the way of aryot who sought to en- 
title himself to that privilege, Section 4 
provided the means of bringing him withiu 
the meaning of the Section without going 
the whole length of proving that be had 
been holding since the time of the permanent 
settlement at fixed rates, 


Then, as to ryots having rights of occu- 
pancy and entitled to receive pottalg at fair 
and” equitable rates, Section 5 not having 
defined who are ryots having right of oc- 
cupancy, Section G says:—“ Ivery ryot 
“ who has cultivated or held land for a period 
“of 12 years hasa right of occupaney in 
the land so cultivated or held by him, 
“ whether it be held under a pottah or not, 
“sq long as he pays the rent payable on ac- 
“ count of the same? &c¢.,—that is ta say, 
that a ryot who has held «aud cultivated 
land for 12 yeats is a ryot dyaving a right 
of occupancy, and consequéntly entitled to 
a pottah at fair and equitable rates. 


We see no trace of an intention on the 
part of the Legislature except to pro- 
vide for one class of ryots with rights of 
occupancy, and there is certainly no distinc- 
tion as to rights between those who have 
held for 12 years and those who have 
held since the time of the permanent settle- 
ment at changing rates. 


. The most favorable position which the 
defendant could claim would, therefore, be 
that ofa ryot having a right of occupancy 
from having held and cultivated the land for 
12 years. It seems to us quite clear that the 
previous tenure, that of service namely, was 
put an end to by the resumption ; and from 
that time the defendant was a mere tenant 
holding under the terms of his pottah. 
Therefore, even if the question could arise as 
to the rights of the party holding from the 
time of the permanent settlement, the defend- 
ant is not entitled to any consideration on 
that ground, as the tenure, if any, which had 
existed since the time of the permanent 
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settlement, was put an end to by the resump- 


tion in 1837. 


We must then see if the defendant is n 
ryot who can claim the right of occupancy. 
Itis admitted that the defendant does not 
inherit from the previous occupant, but 
purchased from him, and has purchased 
within 12 years. He therefore has not held 
the tenure for 12 years: the previous hold- 
ing is not one which he can count, and 
under the previous rulings of this Court he 
is not entitled to claim the right of occu- 


pancy. 
We think, therefore, that the judgment 


of the Lower Court must be reversed, and 
this appeal must be decreed with costs. 


The Gth May 1868, 


Present : 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Suit for possession— Erroneous issue 
—Special appeal. 


Case No. 1824 of 1867. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen of Beerbhoom, 
dated the 28th June 1867, reversing a de- 
cision passed by the Moonsiff of that Dis- 
trict, dated the 24th January 1866. 


Juggessur Nundee (one of the Defendants) 
Appellant, 


VETSUS 


Chunder Gobind Singh and others (Plaintiffs) 
Respondents. l 


Baboo Otool Chunder Mookerjee for 
Appellant. 


Baboos Nil Monee Sein and Obinash 
Chunder Banerjee for Respondents. 


In a suit to recover lands to which plaintiff is entitled, 
if the Civil Court gives him a decree without trying the 


e 
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proper issue, defendant's remedy lies in special appeal, 
and notin a fresh suit regarding the issue left untried, 


Jackson, J.—WE think it quite clear that 
the decision of the Lower Appellate Court 
(the Principal Sudder Ameen) in this case is 
erroneous, and the qecision of the Moonsiff 
right, 


The suit related to a few beegahs of land, 
the contending parties being on one side the 
proprietor of talook No. 141; and on the 
other, the putneedar of lakhraj jooje,, khy- 
ratee mehal, 


It seems that the now defendant had pre- 
viously brought a suit against the now 
plaintiff to recover possession of the identi- 
cal land to which the present suit relates, 
and obtained from the Court a decree for 
a part of the lands on the strength of his title. 
As to a portion of the land his suit was not 
decreed, and against that portion of the judg- 
ment he appealed. The Principal Sudder 
Ameen who heard the appeal gave him a de- 
cree for theremaining land, and observed that 
it was not necessary to determiue the question 
between mal and lakheraj, but to determine 
who was the party in possession. Afterwards, 
on an application for review of that decision, 
the Principal Sudder Ameen is reported to 
have said that he had determined no question 
of right between the parties, but had only 
gone into the possession, and not title. 


But that suit was nota possessory suit 
under Section 15 of Act XIV of 1859, but 
was a suit to recover lands to which thé 
plaintiff was entitled. Ifthe Principal Sud- 
der Ameen gave him a decree for such lands 
without trying the proper issue, it was for 
the defendant to appeal specially to the High 
Court, This he did not do, but he now 
brings a fresh suit for the determination of 
the issue which was left untried in the for- 
mer suit. This cannot be allowed. The 
cause of action in both suits was entirely the 
same, namely, the wrongful possession by the 
defendant of the same land, and it was tried 
between the same parties. 


The present suit, therefore, is clearly 
barred by Section 2 of Act VIII of 1859. 


The proper mode of correcting an erro- 
neous or defective decision of an Appellate 
Court is by special appeal, and not by a 
fresh sult regarding the issue lefé un- 
tried. 


The decree of the Lower Appellate Court 
is reversed, and that of the Moonsiff is `re- 
stored wih all costs, 
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The 6th May 1868. 
Present : 


The Hon’ble J. B. Phear and C, Hobhouse, 
Judges, 


Joinder of causes of action—Plural- 
ity of plaintiffs—Sections 8 and 9 
Act VIII. 1859. 


Case No. 1716 of 1867. 


Special Appeal from a decision passed 
by the Judge of Backergunge, dated the 
4th May 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 27th Septem- 

u ber 1866, 


Romoona and another (Defendants) Appel- 
lants, 


VETSUS . 


Manicko Moyee Chowdhrain and others 
(Plaintiffs) Respondents. 


Baboos Onookool Chunder Mookerjee and 
Unnoda Pershad Banerjee for Appellants. 


Sreenath Doss and Ashootosh 
Chatterjee for Respondents. 


Baboos 


There is no suggestion in Act VIII of 1859 that 
enuses of action between different plaintiffs and different 
defendants respectively should be united and tried at 
one trial. On the contrary, the express provisions of 
Section 8 and 9 forbid, by implication, the larger and 
more extensive union of causes of action. 


The Code of Civil Procedure assumes that the plaint- 
iff always is single, and gives no warrant for two or 
more plaintiffs to make their separate claims in one 
action. 


Phear, J.—Manicro Moree and Juggur- 
nath held each of them a decree against one 
Poorno Chunder. Upon seeking execution 
of their decxges by attachment and sale of 
what they supposed to be the property of 
the judgment-debtor, these judgment-credit- 
ors met with opposition, Part of the 
property was claimed by one Romoona, the 
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widow of one Goluck Chunder, deceased ; 
dnd another part of the property was claim- 
ed by one Kisto Chunder, alleging that he 
had bought it from Goluck Chunder, On 
this state of facts, the two judgment-eredit- 
ors Manicko Moyee and, Juggurnath to- 
gether bring this suite against Romoona 
and Kisto Chunder, claiming to havo the 
whole of the property to which these two 
defendants separately asserted title declared 
to be the property of their judgment-debtor, 
and available to be taken in execution and 
sold under their (the plaintiff’s) several 
decrees. The defendants protested that the 
causes of action of the two plaintiffs were 
separate and distinct, but their objection was 
over-ruled by the tirst Court, and a decision 
given in favor of the plaintiffs to the extent 
of ahalf-share of the property which is the 
subject of suit. 


- Against this decree there were two appeals: 
one brought by the plaintiffs jointly, and the 
other by the defendants jointly. In the 
latter the defendants again objected that the 
claims of the plaintiffs were separate, and 
could not form one cause of action. Again 
this objection was over-ruled, and upon the 
two appeals, namely, the appeals of the 
plaintiffs ond of the defendants, the Lower 
Appellate Court gave a decision in favor of 


the plaintiffs for the whole of the 
property. 
The defendants now come on special 


appeal before us, and urge for a third time 
that the causes of action upon which Manicko 
Moyee and Juggurnath sued were sepa- 
rate, and could not properly be united so as 
to form common claim. I think that this 
objection ought to prevail. The truth is, 
that under the plaint preferred by the 
plaintiffs Manicko Moyee and Jugeurnath, 
four distinct actions were covered: two by 
Manicko Moyee against Romoona for one 
portion of the property, and against Kisto 
Chunder for the other portion of the 
property, and two by duggurnath against 
Romoons and Kisto Chunder in like manner. 
In my opinion the law of Civil Procedure in 
this-country not only does not countenance 
a joining, or rather, lumping together of 
four distinct suits in this manner, but I 
think it forbids it. I have no doubt, judg- 
ing by implication, that the earlier Clauses 
of Act VIII of 1859, the Act which consti- 
tutes our Procedure, were framed in con- 
templation merely of a single cause of 
action to be sued on by one plaintiff, it may 
be consisting of more persons than one, 
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against one defendant, who may be, in the 
like manner, complex. Then comes Section 
8, which provides that several causes of action 
by and against the same parties, and cogni- 
zable in the same Court, may be joined in 
the same suit; but at the same time the 
Procedure Code provides “by Section 9 that 
if two or more causes be joined in the same 
suit, although that course has been taken 
by the plaintif in accordance with Section 
8, still, even then, the Courts may separate 
them if they think that they cannot conve- 
niently be tried together. To my mind these 
two Clauses afford the only indication given 
jn Act VITI that several causes of action 
may be combined together in one suit. There 
is no suggestion, I think I may venture to 
say, from the beginning to the end of Act 
VIII, that causes of action between different 
plaintiffs and different defendants respective- 
ly should be united and tried at one trial. 
On the contrary, I think, that the express 
provisions of Sections 8 and 9, and the care 
exhibited in them on the part of the Legis- 
lature to limit the combination of causes of 
nction even in those cases with which those 
Sections deal, do by implication amount 
to saying that the larger and more ex- 
tensive union of causes of action, with 
regard to which the Act is silent, are not 
only not contemplated, but forbidden by it, 


I need hardly point out that whatever may 
be the case on the particular facts brought 
before us in this appeal, the causes of action 
of Manicko Moyee and Juggurnath are so 
different, so distinct in their nature, as that 
they might be dependent upon entirely 
different evidence for their respective 
substantiation. In like manner, the defence 
to the two might easily be imagined to be 
‘equally different. Ifthis were so, it would 
be a monstrous injustice that the defendants 
should be obliged, in spite of their protest 
from the beginning, to have their distinct 
defences to the one claim and the other con- 
fused together and tried as one between 
them and these two several plaintiffs in one 
action, just as if the two plaintiffs had a 
common ground of suit against them. Even 
as the case stands before us, Manicko Moyee 
would fail in her suit if she could not prove 
that she held the decree which she alleges 
she has; for it is the essence of her right to 
bring this suit that the property forming 
the subject of the suit should be emade 
available for the purposes of satisfying her 
decree. Ifshe cannot show that she has a 
decree to execute, she is certainly out of 
Court. And it is obvious that the particular 


+ 
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decree upon which she relies for her title to 
sue must be specifically proved, as her right 
to the decree whiclf she seeks may depend 
materially upon the date of, and other facts 
connected with, that which she wants to 
execute. So also with Juggurnath. And if 
Juggurnath proved bts decree, while Manicko 
Moyee was unable to establish hers, the 
question would arise in the combined suit 
whether the suit should be dismissed, or 
whether it should be partially decreed. I 
confess that, saving all questions of abate- 
ment and matters in amendment of the 
record, I have never in my memory heard 
of a suit decreed in favor of one co-plaintiff 
and dismissed as against the other co-plaint- 
iff. And that negative fact of usage is, I 
think, influential to show how very impracti- 
cable, quite apart from any matter of law, 
it has been found that combined suits of this 
character should be united together and 
treated as if they were one. I think it 
would be hopeless to expect that a trial at 
law between parties should lead to a satis- 
factory conclusion, unless at least the pur- 
suing party be kept single, although no 
doubt it may well be, and often is the case, 
that those who defend stand each upon his 
own separate ground. I further think that 
our Procedure Code assumes, if it does not 
expressly say, that the plaintiff always is 
single, and that it nowhere gives any war- 
rant for allowing two or more plaintiffs 
to make together their separate claims in one 
action. 


In my judgment, therefore, apart from 
the merits of the case, the defendants were 
quite right when they urged, as a matter 
of law in the first Court, and again in the 
Court of appeal, that the two cases could not 
be heard together in this form against them. 
I think we are bound now in special appeal 
to give effect to their objection, even al- 
though it may not be possible for them to 
satisfy us that the decision which has been 
given in the suitis such as involves any 
substantial error or defect in regard to the 
merits of the case. If, however, if were 
necessary, in order to support the present 
determination on special appeal at which 
I have arrived, to find such error or defect, 
I should be prepared to presume that a 
decree between parties upon a record which 
did not separately represent the relations 
between the parties who ought on the facts 
to have been affected by it, would work 
injury. On the whole, I think that the 
bringing of these four suits imone, under the 
allegations of one plaint filed by two separate 
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plaintiffs jointly, was contrary to the law of 


procedure of this country, and cannot be up- 
held, as it has not been ‘acquiesced in by the 
defendants themselves, but oa the contrary 
has been persisted in against their urgent 
protestations in every Court. On these 
grounds I think that the appeal must be de- 
creed, and that the judgments of both the 
Lower Courts must be reversed. The 
appellants will recover their costs in all 
Courts. ü 


Hobhouse, J.—I have bad some hesitation 
in coming to the same conclusion as my bro- 
ther Phear in this case, but on further con- 
sideration I am of the same opinion as he is, 
It seems tome, according to the wording ofthe 
law under Section 8 Act VIII of 1859, that 
when the law declares that causes of action 
by and against the same parties, and cogni- 
zable by the same Court, may be joined in 
the same suit, we must hold that by that 
provision it was intended to provide that 
when causes of action are not by and against 
the same parties, then such causes may not 
be joined in the same suit, When, therefore, 
such causes of action are joined in the same 
suit, it seems to me that they are joiued con- 
trary to law; and if they are joined*contrary 
to law, then any decision which the Court 
may come to in such an action must be con- 
trary to law, and being so, must be set 
aside. 





The 6th May 1868. 
Present: 


The Hon’ble J.B. Phear and C. Hobhouse, 
Judges. 


Execution of decree—Second applica- 
tion—Duty of Court. 


Case No. 86 of 1868, 


Miscellaneous Regular Appeal from an 
order passed by the Principal Sudder 
Ameen of  Cutiack, dated the lth 
December 1867. 


Byjuath Pundit (Decree-holder) 
Appellant, 


Versus 


*Kunhya Lall Pundit (Judgment-debtor) 
” Respondent, 


á $Y 4AA adaa A A ia e a 


Baboos Hem Chunder Baneyjee and 
Obhoy Churn Bose for Appellant, 


Baboos Chunder Madhub Ghose and 
Romesh Chunder Mitter for Respondents, 


Heup by Phear, J., that ufder the Code of Civil 
Procedure a Court is not bound to grant, as a matter 
of course, a second application from a judgmcnt-credit- 
or for execution, but ought always to require him to 
show why the steps previously taken did not lead to a 
full discharge of the debt, and ought not to grant its 
process a second time unless satisfied that the failure 
was not attributable to the applicant’s own fault, 

Phear, J—In this case, the decree was 
passed on the 16th August 1861. The first 
application for execution was made on the 
18th of June 1864, two years and ten months 
after the the decree was obtained. The no- 
tice of the application of execution was served 
upon the defendants ou the 22nd of January 
1865, aud it is possible that the delay be- 
tween June 1864 and January 1865 may 
have been the fault of. the Court, and not 
attributable to laches or want of diligence 
on the part of the plaintiff; but after the 
sqvice of notice on 22nd January 1865, the 
plaintiff took no further steps whatever, 
and his execution case was struck off on the 
4th March 1865, From that time until the 
8th July 1867, another long interval of two 
years and four months, nothing was done by 
the judgment-creditor, but on that day the 
present application for execution was made. 
The Lower Court refused to grant that ap- 
plication, holding that the intermediate ap- 
plication of the 18th of June 1864, followed 
only by service of notice on 22ud January 
1865, was not a bona fide proceeding which 
would have the effect of keepiug the decree 
alive under the provisions of Section 20 Act 
XIV of 1859. 


This is a regular appeal against that deci- 
Sion, and I must say that I see no reason at 
all for disturbing the finding of fact at which 
the Lower Court has arrived. The long in- 
tervals between the decree and the first ap- 
plication for execution on the one side, and 
between the striking off of that execution 
case and the second application for execu- 
tion on the other side, are both, to my 
mind, very material facts bearing upon the 
bona fides of that application itself. There 
are other facts referred to by the Lower 
Court, and onthe whole it comes to the 
conclusion that the application of June 1864. 
was a pretence only, aud nota bond fide 
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proceeding within the terms of the Act. In 
that conclusion I concur, 
present appeal will be dismissed. 


But I wish to add one or two words 
expressive of my opinion with regard to 
another 
believe my learned brother is notat present 
prepared to concur. It seems to me that un- 
der the Procedure Act—Act VIII of 1859,— 
although the Court is bound to issue process 
- of execution of one sort or the other, when 
first the execution-creditor makes applica- 
tion in due form for execution, and shows 
. that every thing has occurred to entitle him 
to it in the mode prescribed by the Act, still 
Í do not think that when the Court has once 
granted an application of this kiud, it is 
bound, upon the second application of the 
same judgment-creditor, to grant that second 
application as a matter of course. I think 
that if is specially incumbent upon all Courts 
charged with the execution of deerees to 
take care that their proceedings and process- 
es are not abused, and there is probably no 
process or proceeding of Court in regard to 
which if is necessary to be more attentive 
in order to prevent abuse than the process of 
execution. I think that except in the first 
instance, when no doubt the Courtis obliged 
to grant the application of the judgment-cre- 
ditor in the other cases, it ought always to re- 
quire of him to show why the steps previously 
taken by him in execution had not led toa 
full discharge of the debt. And unless the 
judgment-creditor should satisfy the Court 
that the failure of these proceedings to bring 
about execution of the decree was not attri- 


butable to his own fault, the Court ought 
not, I think, to grantits process a second 


time, 


With these views, I think that in the pre- 


sent case the Lower Court would have been 
perfectly right to have dismissed this appli- 


cation for execution, upon the single ground 


that the decree itself was one which was six 
years old, that proccedings in execution -had 
been takeu by the judgment-creditor some 
two years aud a half before the present ap- 
plication, and that he in no way accounted 
for these proceedings not having bean ear- 
ried to a fruitful result, or shewn why the 
decree was not yet satisfied. 


Hobhouse, J.—I agree with my learned 
brother Phear in thinking that the proceed- 
ing of the 22nd January 1865 was note for. 
- the rasons given by him and by the Court 
below, a bong fide proceeding. FI think, 
therefore, that the judgment of the Court 


THE WEEKLY REPORTER. 


It follows that this 


phase of the case, in which I judgment. 








Rulings. (Vol. IX. 


below was right when it refased execution 
in this case. I think, therefore, that that 


judgment must be confirmed, and this appeal 


dismissed with costs. J am not prepared 
to give any opinion updn the subject discuss- 
ed in the second part of my brother Phear’s 
I do not think that that subject, 
necessarily arises in this particular case. 





The 7th May 1868. 


Present : 


The Hon’ble J. B. Phear and C. Hobhouse 


Judges. 


Non-registration of documents — Se- 


condary evidence. 


Case No, 1881 of 1867. 


‘Special Appeal from a decision passed by 


the Principal Sudder Ameen of Backer- 
gunge, dated the 9th May 1867, modify- 
ing a decision passed by the Sudder 
Ameen -of that District, dated the 29th 

March 1866. | 


IKumeezooddeen Holdar (Plaintiff) 
Appellant, 


VETS us 


Rujjub Ali Shaha and others (Defenaduts) 
Respondents, 


Baboos Romesh Chunder Mitter and Otool 
Chunder Mookerjee for Appellant. 


Baboos Hem Chunder Banerjee and Kalee 
Mohun Doss for Respondents. 


It is not enough for a party desirous of adducing se- 
condary evidence ofthe contents of a document which 
ought to have been registered, to show that he cannot 
produce it because itis uct registered: he must show 
that its non-registration was not due to any fault or 
want of diligence on his part, or he must shew that the 
party against whom he desires to useit was guilty of 
such fraud in the matter of non-registration ‘that he 
cannot be allowed to object on that ground to the pro- 
duction of the secondary evidence. 


Phear, J.—Wr do not feel it necessary to 
call upon the other side in this appedl. 
The case is very intimately tonnected with 
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the last, which we have decided, and, in truth,| duce secondary evidence of its tontents ; and 


Par 


is much in the nature ofa cross- -appeal in 
the.same suit. The plaintiff complains that 
the Lower Appellate Court bas refused to 
receive secondary evidence of a contract of 
sale which he alleges that the first defend- 
ant, together with defendants Nos. 3 and 
4, executed to him onthe 8th Falgoon 1271, 
and upon the basis of which he claims to 
recover from defendant Ng. 2 certain pro- 
perty originally belonging to defendant No. 
l, and forming the subject of that alleged 
contract of sale. 


The special ¢ grounds of appeal which 
have been written in this case, seem to our 
mind hardly to give scope to- the plaintiff 
for the argument which he has used before 
us: but however this may be, as far as 
weecan understand the position taken up 
in this Court-by the special appellant, it is 
this, namely, that the Lower Appellate Court 
has committed an error in law in saying that, 
the plaintiff has not sufficiently accounted 
for the non-production of the original doou- 
ment of thé Sth Falgoon 1271, to entitle him 
to adduce secondary. evidence of somp sort 
to establish that contract. It is trūe that 
when stated ia this form, the difficulty of 
Supporting iton the facts which have oc- 
curred is very great, aud the advocate for 
the plaintiff has preferred rather to say that 
the Lower Appellate Court has not tried the 
question at all. We do not think, however, 
that this lust allegation is correct, for it 
seems to us clear that the Lower Appellate 
Court had really before its mind the ques- 
tion which it ought to decide before it allow- 
ed secondary (that i is to say, in this case, 
parol) evidence of the contract of the sale .te 
be produced, and that it did require: that the 
absence of the original should be properly 
and sufficiently accounted for. Now, the 
real reason why that original is not pro- 
duced is this, namely, that it was not regis- 
tered, and therefore, inasmuch as it is a 
contract affecting land or interests in land, 
it cannot be used as evidence in any Civil 
Court for any purpose whatever. The 
Lower Appellate Court, having the Registra- 
tion Act in view, refused to receive second- 


„ary evidence of the non-registered docu- 


ment: and it seems to have been greatly in 
its determination by a precedent of this 
Court, which laid down ‘that the non- 
produeibility of a document, by reason of 
its not havitlgy been registered within the 
provisions of the Registration Act, was ynot 
of itself a sufficient foundation to entille a 
person relying ‘upon that document to pro- 


+ 


“the advocate for the special appellant, pressed 
by this authority, has in-effect argued before 
us that the precedent of the 15th December 
1866 (Mussamut Mun Mohinee Dossia and 
others, defendants, appellants, versus Mus- 
samut Bisho Moyes “Dossin and others, 
plaintiffs, respondents) is over-ruled by a 
decision of a Division Bench of this Court, 
reported in Volume IX of the Weekly Ro- 
porter, page 35l. 

If these two decisions were really in 
contradiction the one of the Other, we 
should probably in this case heve found 
ourselves obliged to refer the qhestion to a 
Full Bench. But it seems to us- that it 
is not so. Without saying that. we ap- 
prove altogether of the decision of the Court 
as repor ted in Volume IX of the Weekly 
Reporter, page 851, we think ‘thatin that 
case there were special- features of fraud and 
misvepresentation reliéd upon by the Court 
as being sufficient to justify a Court. of | 
Equity in refusing to be bound by the strict 
letter of an Act of Legislature. The Court 
may have seen that’ “the effect of insisting 
upon the terms of the enactment strictly 
would be tocarry outa fraud perpetrated 
by a party to the suit with direct view to 
the protection which he would receive from 
the terms of the Act, and there is no doubt 
that a Court of E Equity will not, if it can help — 
it, permit a legislative enactmeut'to be pur- 
posely made ‘the instrument for effecting a 
fraud. There is, however, nothing of this 
kind in the case which is at’ present before us, 
and therefore. were it for nothing else, we 
cousider that. we are not bound by the decision 
which seems to have been pronounced by 
the Division Court in that case. ' 


On the other hand, the principle enunci- 
nted in the decision which was referred to 
by the Lower Applleate Court seems to us 
to be of general application. It is not enough 
for a* party desirous of adducing second- 
ary,,evidence of the contents of a document 
which is of such a character that it ought, 
under the Registration Law, to be registered, 
to show to the Court that he cannot produce ib 
becapse if is not registered, and therefore, by 
the registration laws themselves, i is forbidden 
to be used i in evidence. He must go further. 
He must show that the fact of its not being 
registered, and its consequent non- -produci- 
bility, was not dueto any fault of his or 
want of diligence on his part at any time; 
or, at any rate, he must show. that the party 
against whom he desires to use them was 
guilty of such fraud in regard to the matter 
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of non-registtation, that he cannot be allowed 
to object on that ground to the production 
of secondary evidence in the trial of the suit 
against him. As far as we can understand 
the facts of the case—and we have questioned 
the pleaders for the appellant upon this point 
——there is no evidence whatever to implicate 
defendant No. 2 (the principal defendant 


against whom the suit is brought) in any |. 


fraud, or indeed any overt act, towards pre- 
venting the deed from being registered. 
There is evidence, no doubt, to show that he 
was of the party which set out at the time 
that an abortive attempt was made to get 
defendants Nos. 1, 3, aud 4 to present them- 
selves at the registry office ; but there is 
nothing, as we understand the record before 
us, to show that he was guilty of any act of 
fraud against the plaintiff, leading these per- 
sons to refuse ultimately to be present at 
the registration office. Again, there seems 
to us also to be an entire absence of agy 
proof that the plaintiff himself, the person 
principally interested in the registration of 
the deed, had ever taken those measures 
which are provided by the Registration Acts 
themselves for the purpose of enforcing and 
bringing about registration. Under the 
circumstances, we think that the Lower 
Appellate Court could very well indeed have 
come to the conclusion that the special ap- 
pellant had not cleared himself of negligence 
. in the mattér ; at any rate, that it committed 
no error in law in refusing to be satisfied, on 
the materials before it, that it was not in ary 
way due to the fault of the special appellant 
that the deed was not registered, and con- 
sequently not producible in evidence. And 
still less was the Court bound in law to ‘hold 
that the plaintiff (appellant) had proved that 
this non-registration was due to any act of 
fraud towards him on the part of the defend- 
ant No. 2, 2 

On the whole, we think that the objec- 
tion of the special appellant, in the only 
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form in which we can shape it so asto 


make it effective as an objection in special 
appeal to the decision of the Court below, 
has not been established. We therefore dis- 
miss ihe special appeal with costs. 





The 8th May 1868. 


| Present: 


The Hon'ble H. V. Bayley apd A. G. Mac- 
pherson, Judges. 


Section 149 Act VIII of 1869—Wit- 
nesses. > 


Case No, 145 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Raj- 
sh skye, dated the 29th March 1867. 


Indro Chunder Baboo and others (Plaintiffs) 
Appellants, 


VETSUS 


Mr. Hamilton Grant Danlop, Manager of the 
Apra and Masterman’s Bank, and others 
(T efendants) Respondents. 


r. A. T. T. Peterson and Baboo Kishen 
Kishore Ghose for Appellants. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respondents. 


Th: Civil Procedure Code neither expressly nor 
implicdly declares that witnesses must be summoned 
befor the day fixed for the frst hearing of the suit, 
So log as the hearing merely stands adjourned, and 
so lony as the party who wishes to summon witnesses 
has nit closed his case, the Court is bound to summon 


them, unless it appears that the application is made so | 


late {iat the witnesses cannot be reasonably expected 
to atend in time to be examined before that party’s 
case closes. ) 


Macpherson, J.—In this case the first 


issu: fixed for trial and tried by the Princi- ~. 


pal Budder Ameen was whether the proper ty, 
the subject of the suit, was ‘or was not at- 
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tached according to law, on the 10th of April 
1866, in execution of a decree held by the 
plaintiffs against the dêfendants Prestwitch 
and Jennings, ; 


Issues were fixed on the 29th of November 
1866, when the Principal Sudder Ameen ap- 
pointed the 28th of December for the trial 
of the case, and ordered that the parties 
should then produce their witnesses, and that 
the record of the execution ‘case No. 68 of 
1866 should be sent for from the Judge’s 
Court. 


Nothing seems to have been done on the 
8th of December, save that on that day the 
Principal Sudder Ameen, complying with 
the prayer of a petition previously presented 
to him by the defendants, ordered a Commis- 
sion to be issued for the examination, on be- 
half of the defendants, of certain witnesses 
residing in Calcutta. 


In the month of January, the Commission 
was returned by the Small Cause Court un- 
executed, and on the defendant’s application, 
the Commission was again (on February 
20th) sent to the Calcutta Small Cause 
Court for execution. 


Before any return had been made to the 
Commission, the plaintiffs, on the 25th 
February 1867, presented a petition stating 
that it was necessary for them to prove that 
the attachment in question had been duly 
made, and praying that (in order to prove 
this fact) the Nazir, Naib Nazir, and a 
peon of the Judge’s Court, might be summon- 
ed and examined as witnesses. Upon this 
petition, the Principal Sudder Ameen pass- 
ed an order to the following effect :—“ As 
“new witnesses cannot be summoned, so 
“ the record of the case of execution of 
“ decree will be sent for and looked into if 
ti necessary.” 


Upon the 9th March 1867, the case came 
ugain before the Principal Sudder Ameen, 
who ordered as follows :—‘‘ This day, this 
“ case being brought up for hearing, it is 
“ found that the ‘papers relating to the de- 
‘positions of wituesses have not as yet 
“ arrived here from the Calcutta Small Cause 
* Court. It is therefore ordered that the 
“27th instant be fixed for the hearing of 
“the case.” 


On the 29th of March, the Principal 
Sudder Ameen decided the case, and held 
that it was*hot proved that the property 
was duly attached on the 10thof April, as 
alleged. ‘The, reason given by him for so 
deciding is, that having called for and ex- 


. 
a 


amined the record of the execution proceed- 
ings No. 68 of 1866, in the Judge’s Court, 
he was of opinion that the record did not 
show that the attachment had been properly 
made. Because the record did not dis- 
tinctly show that every thing that should 
have been done was déne, the Priucipal 
Sudder Ameen considered apparently that 
the logical inferenceto be drawn was that 
nothing was done save what was shown in 
the face of the record. Ie says :—“ Now, 
“ in calling for, from the Judge’s Court of 
“ this district, and referring to, the record 
“of the execution case of the plaintiffs, 
‘“No. 68 of 1866, I find that the order 
“ for attaching the property ia suit was made 
“ only on the 6th April last ; and that though 
“a portion of that property consists of land, 
“ still the process of attachment was neither 
“served in the Collectorate of this district 
‘nor was any written order notifying the 
‘attachment fixed up therein; neither does 
“it appear that any order was passed direct- 
“ ing such order to be so fixed up. Secondly, 
“ the attachment was not made according to 
“ Section 235 by a written order prohi- 
“biting ‘the defendant from alienating 
“the property in any way, and all per- 
“sons from receiving the same by pur- 
“ chase, gift, or otherwise ;’ for if this had 
i been the case, then such order would have 
í been probably contained in the hookum- 
“namah tothe address of the Nazir, or in 
“ some other paper attached to the record 
“in question, and the Nazir would also 
‘then have particularized in his return 
“the fact of his having made the attach- 
“ ment in the above manner, No such thing, 
“however, appears to have been done ; and 
‘thus, when the properties in dispute were 
“not attached by an order prohibiting their 
“alienation ; when, with regard to the 
“attachment of the landed portion thereof, 
‘no written order was fixed up in the 
« Colector’s Court; and when, therefore, 
“the attachment in question was not valid, 
“any subsequent sub-mortgaga of the dis- 
“puted properties which might have been ` 
“made by the defendant Mr. Prestwitch 
“to the Agra and Masterman’s Bank as 
“a security for his debts, cannot be pro- 
‘nounced to be null and void under the 
“provisions of Section 240 of Act VIII 
“of 1859,” 


The plaintiffs appeal, contending that the 
Lower Court was wrong in refusing to 
summon and examine the Nazir, Naib-Nazir, 
and peon of the Judge’s Court, as prayed 
by them on the 25th of February, and in 


A 
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thea decidiiig the issue against them merely 
because the execution proceedings did not 
show that all that ought to have been done 
was done. 


We think that nothing could possibly be 
more unjust to „the plaintiffs than the 
course adopted by the Principal Sudder 
Ameen, and that the plaintiffs have good 
reason to complain of the manner in which 
they have been treated. 


The Principal Sudder Ameen was legally 
bound to summon the plaintiffs’ witnesses, as 
prayed by them, on the 25th February. 
„We find from his own order of the 9th 
March, that the case was on that- day 
“brought up for hearing ; ” and again we 
“find that he fixed the 27th March for the 
hearing of the case.” Why, then, could 
not these witnesses of the plaintiffs have 
been summoned on the 25th February to 
attend on either of these days? 


Section 149 of Act VIII of 1859 enacts 
that ‘the parties or their pleaders may, at 
“any time after the issue of the summons 
“to the defendant, if the summons be for 
final disposal of the suit, or after the issues 
“have been recorded, if the summons to 
“the defendant be for the settlement of 
‘issues only, obtain, on application to the 
« Court, summonses to witnesses or other 
** persons to attend either to give evidence 
“or to produce documents,” &e. Section 
154 requires that summonses shall be served 
on witnesses so as to allow them a reason- 
able time for reaching the Court. And by 
Section 172 the evidence of the witnesses 
in attendance shall be taken orally in open 
Court in the presence, &c., of the Judge, 
on the day appointed for the hearing of 
the suit, or on some other day to which the 
hearing may be adjourned, 


There is nothing whatever in the Code 
of Civil Procedure which either expfessly 
or impliedly declares that witnesses must 
necessarily be summoned before the day 
`- fixed for the first hearing of the suit. If 
a day, whether it be the first or a subse- 
quent day, is fixed for hearing n case,, the 
Court is not bound (and ordinarily ought 
not), without very good reason being shewn, 
to adjourn the hearing in order to give a 
party time to summon or produce his wit- 
nesses. Nor, if the case of a party (whe- 
ther plaintiff or defendant) has been” gone 
into and closed, is the Court bound ( nor 
ought it ordinarily) to summon further wit- 
nesses for him. But so long as the hearing 
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of the suit merely stands adjourned, and 
so long as the party, who wishes to summon 
witnesses has not closed his case, the Court 
is bound to summon them, unless it appears 
that the application is made so late that 
the witnesses, if summoned, could not attend 
or reasonably be expected to attend in time 
to be examined before the closing of the 
ease of the party summoning him. Itis 
the daily and correct practice on the Original 
side of this Court to issue summonses, ia the 
course of the actual trial of a suit, to wit- 
nesses, the necessity of obtaining whose evi- 
dence may have unexpectedly become ap- 
parent. Of course, when a witness is sum- 
moned at so late a stage of the proceedings, 
it is frequently a mere chance whether his 
attendance can be procured, and whether the 
person applying for the summons will ever 
derive any benefit from it. That, however, 
is a question for the applicant for the sum- 
mons to consider, not for the Court ; and, 
as we have already said, it is the duty of 
the Court to grant the summons if there 
is any reasonable probability of its being 
in time to procure the attendance of the 
witnesses before the close of the case 
of the patty seeking the summons. 


In saying this, we by no means desire to 
interfere with, or to detract in any degree 
from, the undoubted discretion which every 
Court has as to fixing the day of hearing 
and granting adjournments, and the like. 
All we say is, that when the plaintiffs’ case. 
ig not tried till March, the fact that the 
Court fixed the first hearing for a day in 
December, and ordered the plaintiffs to have 
their witnesses ready then, is no reason why 
the plaintiffs should not be allowed to sum- 
mon new witnesses for the hearing in March, 
the more especially if the adjournment in 
December was granted for the benefit of the 
defendants, rather than for that of the 
plaintiffs. 


In the present instance, the case was coms 
ing on for hearing on the Qth March. There 
is nothing on the record to show that the 
plaintiffs’ case had been closed prior to the 
25th of February. The defendants’ wit- 
nesses had certainly not yet been any of 
them examined. The witnesses whom the 
plaintiffs desired to summon were officers of 
the Judge’s Court, whose attendance might 
have been obtained probably on a few mi- 
nutes’ notice, certainly on a feW'hours’.” To 
refuse to summon them under such circum- 
stances was quite preposterous; and the 
conduct of the Principal Sudder Ameen 
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appears still worse, when it is borne in mind | then the defendants are not to be at liberty to 


that the ease was not finally heard, or the 
evidence gone into, until the 27th of March, 
more than a month after if had been de- 
clared too late to sumuion these witnesses. 


The Principal Sudder Ameen, having re- 
fused to allow the plafdtiffs to give that 
which would have been legal evidence as to 
the manner in which the attachment was 
made, proceeded to decide the question, of 
his own motion, upon that which was no 
legal evidence at all, namely, the returns 
of the Nazir, &e. The returns of Nazirs, 
peons, and the like, are not evidence, in 
themselves, to prove the service of process 
whea that service is disputed. (See Ockhoy 
Chunder Dutt versus Erskine, 8 Week- 
ly Reporter, 11, Mise.) It is neces- 
sary to examine as witnesses the persons 
throdgh whom the service is made, and 
to prove the necessary facts in detail. 
As was remarked by the Chief Justice in 
Ockhoy Chunder Dutt’s case, we have “ fre- 
“« quently observed the loose evidence which 
“is allowed by the Lower Courts in proof 
‘tof matters of fact iv the course of proce- 
“dure, such as the making of proclamations, 
“the service of process and of notice of 
“appeal, and other matters of the like na- 
“tore. Instead of requiring legal evidence 
“to prove service of notice of appeal, and 
“the like, the Lower Courts frequently 
“take the returns of Nazirs, and receipts 
“ of chowkeydars, without obliging the Nazir 
“ and chowkeydars to pledge themselves on 
“oath or affirmation to the facts cer- 
“tified,” . 


It is, in our opinion, (notwithstanding the 
arguments of Mr. Allan, who, on behalf of 
the Agra Bauk, strongly opposes any farther 
evidence being taken,) absolutely essential 
for the ends of justice that the evidence of 
the witnesses whom the Lower Court refused 
to summon should be taken now. As the 
Principal Sudder Ameen who tried the 
case is now no longer in the Rajshahye 
District, we direct: the Judge to summon 
and take the evidence of these witnesses. 
If the plaintiffs shall apply to have the 
evidence of other witnesses (in addition to 
those named in their petition of February 
25th) taken, the Judge will summon and 
examine such other witnesses: and in that 
case the defendants also are to be allowed 
to summon Witnesses and have their evi- 
dence taken. But if the plaintiffs do not 
désire to call any witnesses save the three 
named in the petition of February 25th, 


call any witnesses of their own, 


The Judge will examine the witnesses 
very fully and with great care, bearing in 
mind that the issue is whether the property 
in question was so attached on the (29th 
Choitro) 10th of April 1866, as to give the 
attaching creditors priority, under Section 


| 240 of Act VIII of 1859, to an assignee 


whose assignment is of later date. The 
question is whether the attachment was 
made by a written order under Section 235, 
“duly intimated and made known in man- 
ner” directed by Section 239. 

The matter is all important to the parties. 
in this suit, as it is also to the officers of the 
Court, whose duty it was duly to attach this 
property upon the plaintiffs’ application in 
April 1866. The Judge will act under Sec- 
tion 856 of Act VIII of 1859, and will take 
the case up at once, and dispose of it with the 
least possible delay. If the Judge should not 
be able to transmit the evidence to us within 
oue month from the receipt of this order and 
of the other papers sent him by this Court, 
he will explain the reason for the delay. 

Tt is unnecessary for us at present to al- 
lude to or decide any of the other numerous 
points which arise on this appeal, 


The 8th May 1868. 
Present: 


The Hon’ble L, S. Jackson and Dwarkanath 
Mitter, Judges. 


Jurisdiction~-Collector'’s order under 
Section 11 Act XI of 1859. 


Case No. 3033 of 1867. 


Special Appeal from a decision passed by 
the Judge-of Chittagong, dated. the 26th 
August 1867, affirming a decision pass- 
ed by the Moonsiff of that District, dated 
the 24th January 1867. 


Shurufoonissa Bebee (Plaintiff) Appellant, 


s versus 
Hushmut Ali and others (Defendants) 
Respondents, 
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Mr, G, A. Twidale for Appellant. 


Baboo Nubo Kishen Mookerjee for - 
Respondents. 


Quere,—Whether the Civil Court can interfere with 
a Collector’s order unde? Sections 11 Act XI of 1859, 
opening a separate account with the recorded shaver of 
a joint estate ? 


Jackson, J.—Iv appears, under the circum- 
stances of the case, that the plaintiff, who 
has been declared to hold no interest in the 
lands specified in the suit, could not main- 
tain the suit for the other object specified 
in it, namely, to have the Collector’s order, 
under Section 11 of Act XI of 1859, set 
aside. 


. It seems very questionable whether such a 
suit would lie in the Civil Courts at all, as 
it does not appear that the Civil Court could 
forbid the Collector to open a sepnrate 
account with the recorded sharer of a joint 
estate. The mode in which objections are 
to be preferred previous to the making of 
any such order is pointed out in Section 12, 
but the law does not seem to provide for 
any interference by the Civil Court with the 
order when made. 


The special appeal 
with costs. 


must be dismissed 





The 8th May 1868. 
Present: 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Appeai—Collector’s decision—Clauses 
2, 4, and 7 Sections 23 and 24 Act 
a of 1859.. 


Case No, 2329 of 1867 under Act X of 1859. 
Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, dated 
the 20th June 1867, affirming a decision 


passed by the Deputy Collector of that 
District, dated the 9th March 1867. 


Nimaye Churn Mytee (Plaintiff) Appellant, 
VETSUS 


Nursingh Purdhan (Defendant) Respondent, 
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Baboo Woomesh Chunder Banerjee for 
‘Appellant. 


Baboo Hem Chunder Banerjee for 
Respondent, 


en 
A Collector's decision is not final under Clauses 2, 
4,and 7 of Section 23, and under Section 24 of Act 
X of 1859, if to the cause of action, under one of those 
Clauses or Sections, there be joined a separate cause of 
action under Clause 5 or under any other Section of the 
Act, 


Jackson, J.—Tu objection taken before 
us in this ease is, that the decision of the 
Judge in appeal is made without juris- 
diction. 

The special appellant was the plaintiff in 
the Collector's Court, and he sued for an 
arrear of rent and ejectment of the ryot 
under Clauses 4 and 5 Section 23 of Act 
X of 1859. 

Being dissatisfied with the decision of the 
Collector, he appealed against that decision, 
and thereupon the defendant preferred an 
objection under Section 348 of the Civil 
Procedure Code, 

The plaintiff subsequently withdrew his 
appeal, and he contends that as the subject- 
matter of the defendant’s objection related 
to an arrear of-rent below rupees 100, the 
Collector’s decision was final, and that the 
appeal was barred. 


This is notso. The Collector’s decision 
is final by Section 153 in suits under Clauses 
2, 4, and 7 of Section 23, and under Section 
24 of the Act, if the amount sued for, 
&e. It is not final if, in addition to a cause 
of action under one of these Clauses, there 
be joined a separate cause of action under 
Clause 5, or under any other Section of the 
Act. Therefore, there is no pretence for say- 
ing that in this case the Collector’s decision 
was final, or that the Judges order was 
made without jurisdiction. - 


The special appeal is dismissed with 
costs. 
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The 8th May 1868. 
Present : 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Possessory suit—Howrah Municipal- 
ity— Act ITI (B. C.) 1864. 


Case No. 184 of 1867. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 2nd February 1867. 


Poorno Chunder Roy and others (Plaintiffs) 
Appellants, 


VETSUS 


Mr. H. Balfour, Chairman to the Municipal 
Commissioners at Howrah (Defendant) 
Respondent- 


Mr. R. T. Allan and Baboo Issur Chunder 
Chuckerbutty for Appellants, 


Baboo Juggodanund Mookerjee for 
Respondert. 


Plaintiffs, as proprietors, sued the Howrah Municipal 
, Committee to recover possession of land from which 
they alleged they had been ousted by defendant’s stack- 
ing stones thereon ; and they regarded their cause of 
action as arising when the Municipal Commissioners 
refused to remove the stones, Defendant's case was that 
the land had been in possession of Government tilljAct ITI 
(B. C,) of 1864 was extended to Howrah, since which 
time the Commissioners had held the land. 


Herp, that defendant's letter refusing to remove the 
stones could not be considered to be the cause of action, 
being simply in reply to plaintiffs attorney in the 
ordinary course of business. 


Hep (by Bayley, J.), that the Municipal Commis- 
sioners had acted properly under the law, and were 
entitled to the application of Section 87 Act III 
(B. C) of 1864. 


Hero (by Phear, J.), that Section 87 could only pro- 
tect defendantsif sued for damages consequent on a wrong 
done by them in the reasonable belief that they were 
exercising their lawful powers, notif they were sued by 
parties kept out of possession by their continued wrong 
doing. *- 


* Bayley, J—In this case, plaintiffs, as 
proprietors of “a 42th share of a certain 
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zemindary, sued the Chairman ef the How- 
mh Municipal Committee to recover posses- 
sion, with mesne profits, of 1 beegah 174 
cottals of lands, from which 138-154 chittacks 
were to be deducted on account of the Sth 
share, 

Plaintiffs alleged 15 cottals to be part of 
their ancestral land, and the rest to be chur 
land accreted contiguous to their zemindary, 
aud resumed by Government as a chur and 
settled with the predecessors of plaintiffs aud 
others. Plaintiffs alleged that they held pos- 
session, and that defendants had ousted them 
by stacking stones on 1 beegah 24 cottahs 
thereof, and that the cause of action arose on, 
the 7th December 1865, when the Commis- 
sioners refused to remove the stones, refer- 
ring plaintiffs to their legal remedy, if so 
advised. 

The defendant’s case was that the land 
had all along been in possession of Govern- 
ment, till Act III of 1864, Bengal Code, 
was extended to Howrah, viz., on the Ist 
May 1865; that the Municipal Commis- 
sioners had always since then held the lands ; 
that plaintiffs were, therefore, barred under 
Section 87 Act ILI of 1864; that the cause 
of action could not be’ taken as from the 
date of the letter of 7th December 1865 ; 
that the Government had held the land for 
12 years adversely to plaintiff, and thus also 
plaintiffs were barred by the general Law of 
Limitation ; and that the land was part of 
the public road, and therefore, under Section 
10 of Act III of 1864, the rightful pro- 


perty of the Municipal Commissioners ; 


lastly, that the mesne profits were over- 
estimated. 

The Lower Court’s finding is this :-—~ I 
“find that the cause of action must be 
‘“ reckoned to have accrued on the date of 
“ ouster, and that a suit must be brought 
‘within three months of the snid date of 
‘‘ ouster. It is amply proved by the evidence 
“ of -defendant’s independent and trust- 
worthy witnesses residing very close to 
“ the disputed land that the said land was a 
“part of the former public road ; that a 
“ portion of the said road was taken up from 
‘the new road subsequently prepared ; that 
“the remaining portion of the former road, 
“which forms the subject of this suit, was 
‘‘in the possession of the Government ; that 
“after the Municipal Act had come into 
“ operation a toll-house was erected, and 
“ stokes, &c., for metalling public roads were 
“ stacked on it; and that the said Committee 
“have held possession of it from a long 
“time. Such being the case, I am of opi- 
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“nion thatthe special limitation provided 
“in Section 87 aforesaid, applies to the 
“ plaintiffs suit. Besides, itis proved by 
“the plaintif’s witnesses that they have 
‘been out of possession of the disputed 
‘t land since Bhadro 1272, The plaint was 
“ filed on the 24th. Falgoon following, i. e., 
. “after lapse of upwards of three months ; 
“ consequently the suit can by no means be 
“ saved from the operation of limitation.” 


The Lower Court on these facts held 
that Section 87 Act III of 1864 barred 
plaintiffs, and that defendants were not tres- 
passers, . 


The plaintiffs’ suit being, accordingly, 
dismissed, they appeal and urge that their 
cause of action must be taken to be the re- 
fusal of the Municipal Commissioners to 
remove the stones first conveyed in their 
letter of the 7th December 1865, and that 
consequently plaintiffs are not barred by 
' Section 87 Act III of 1864; further, that 
this was a case of possession by plaintiffs, 
and illegal dispossession of them by defend- 
ant, to which no special law of limitation 
would apply ; and lastly, that their right and 
possession of the land was fully proved, 
and so no general law of limitation would 
apply. 

I am clearly of opinion that the letter of 
the 7th December 1865 cannot be properly 
considered (as urged by plaintiffs) to be 
the cause of action. 


But the question whether Section 87 Act 
III of 1864 applies, depends upon whether 
the Act itself applies, that is, whether the 
Commissioners had warrant for acting as if 
in rightful possession of the land, and are 
therefore protected by the Act. This again 
depends on the evidence as to their posses- 
sion and its being a rightful possession, 
After hearing all the evidence in the case, I 
think it sufficiently shewn that the land in 
question has for more than 12 years been fn 
the possession of Government as part of the 
public road-way at and near the-public ghat ; 
and that the Municipal Commissioners, under 
Act IIL of 1864, succeeded Government in 
the right which Government held. In‘ this 
view, I consider the Municipal Commissioners 
properly acted under the lew cited, and I 
would, therefore, consider them entitled to 
the application of Section 87, if the cause of 
action is of such date as to bar the plaint- 
iffs. The cause of action not being in my 
view the letter of 7th December 1865, which 
is simply one in reply to plaintiffs’ attornies 


in the ordinary course of business, there is 
no further contention on that point that Sec- 
tion 87 would not then apply. i 


On the whole, I „think plaintiffs’ suit 
must be dismissed with costs, 


Phear, J.—Assuming that the plaintiffs 
have by their evideried established the cause 
of action upon which they sue, I think, on 
the other hand, that itis sufficiently clear 
from the evidence in the case that the defend- 
ants committed the wrong or wrongs with 
which they are charged, in the reasonable 
belief that they were exercising the powers 
conferred upon them by Act III of 1864 
(B. C.), and therefore ifthe plaintiffs were 
in this action strictly suing them for damages 
consequent on that wrong, I should con- 
sider that the defendants were entitled to 
invoke the protection provided by Section 
87 of Act III of 1864. But on turning to 
the facts of the case, I doubt whether those 
facts would support the defendant’s claim in 
this respect, becuse I think the keeping the 
plaintiffs out of possession ‘would be a 
continuing wrong-doing, and therefore, that 
as regards the cause of action afforded by 
the latter part of the defendant’s wrongful 
conduct, the plaintifis’ suit was in time. 


However, on the whole merits of tlie case, 
I think that the plaintiffs are substantially 
suing to recover possession of property 
which they say is kept away from them by 
the defendant, and I om not prepared to 
say that Section 87 is intended to apply to 
such a case as this. I should hesitate long 
before coming to the conclusion that the 
Legislature meant by enacting this Section - 
to give the Municipal Commissioners the 
power, except a suit was brought against 
them within three months, to retain pro- 
perty against the rightful owner, merely 
because they (the Commissioners) had taken 
it, in the first instance, in the honest, though 
mistaken, belief that they were right in so 
doing. I think it more reasonable to sup- 
pose that the Section, as its words imply, 
was directed solely to the cases of suits 
brought againts the Commissioners for dam- 
ages consequential on the aet done by them, 
which is complained of. 


But whatever be the correct view of the 
Section, I am not satisfied on the best con- 
sideration which I have been able to give to 
the evidence, that the plaintiffs have even 
established a prima facie clainro the plot of 
land which they seek to recover. I am, 
therefore, prepared to concur in the decrée 
proposed by Mr. Justice Bayley. 
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The 8th May 1868. 


Presènt: 


— The Hon'ble H. V. Bayley and A, G. Mac- 


pherson, Judges. 


Kuboolont — Registration —- Section 
13 Act XVI of 1864. 


Case No, 2016 of 1867 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 5th June 
1867, reversing a decision passed by the 
Deputy Collector of that District, dated 
the 19th March 1867. 


Amjed Ali (Plaintiff) Appellant, 
VETSUS 


Ala Buksh (Defendant) Respondent. 


Baboos Chunder Madhub Ghose and Sree- 
nath Dass for Appellant. 


Baboo Romanath Bose and Moulvie Syud 
Murhumut Hossein for Respondent. 


A kubooleut is not a “lease” within the meaning 
of Section 18 Act XVI of 1864. 


Macpherson, J.—THE appellant relied on 
a kubooleut which he alleged had been exe- 
cuted by the defendants; but the Lower 
Appellate Court held that the kubooleut 
could not be received in evidence, as it had 
not been registered, and as it was a docu- 
ment which, in the opinion of the Court, re- 
quired to be registered, (under Section 13 of 
Act XVI of 1864,) before it could be re- 
ceived in evidence ina Civil Court. The 
Judge ruled that the word “ lease” in Section 
13 of Act XVI of 1864 includes a kuboo- 
leut as it does in the new Registration Act 
XX of 1866 (by reason of the definition of 
the word “lease ” contained in Section 2 of 
the latter Act). . 


The appellant contends that the Lower 
Court was wrong in holding that the kubooleut 
could not be received because unregistered ; 
and, further, that even without the kuboo- 
leut there was sufficient evidence before the 
Court to entitle him to a decree. 


We think that the Judge was wrong. in 
holding thaf*a kuhooleut is a lease within 
the meaning of Section 138 of Act XVI of 
1864. A kubooleut is often a mere counter 


' part of a lease, but it is not necessarily a 


+ 


mere counterpart. Moreover, as a couuter- 
part of a thing is not the thing itself, a coun- 
terpart of a lease is not a lease, The Regis- 
tration Act, as excluding certain documents 
from evidence, must be construed strictly ; 
and had we nothing, but the mere words used 
in the Act to guide us,*we should say that 
‘ lease” does nog include ‘' kubooleut.’ 


This view, however, is corroborated by the 
fact thatin the Stamp Act X of 1862, we 
find the Legislature treating a lease as one 
thing, anda kubooleut as another. “Leases” 
are dealt with in Article 39 of Sche- 
dule <A, while ‘ kubooleuts” are dealt 
with as ‘‘ counterparts of leases” in Article" 
38. Again, in the new Regisiration Act 
XX of 1866, Section 2, “ lease” is defined 
as including a “counterpart, a kubooleut, an 
undertaking to cultivate,” &c, The Judge 
uses this as an argument to show that “lease,” 
as -used in the old Registration Act, also 
included “kubooleut.” But it seems to us 
to be an argument the other way : for if the 
words of the old law sufficed to include 
‘ kubooleuts,” what need was there for a 
Clause in the new law, expressly declaring 
that it did include it ? Finally, we find that in 
the rules published under the Act by the Re- 
gistrar General, ‘“.kubooleats ” were treated 
as noé included in the term “ lease.” These 
rules have (under Section 64) the same force 
as if inserted in the Act. 

We have no doubt that the construction put 
upon the word “lease” by the Judge below 
is wrong. We, therefore, reverse his deci- 
sion, and remand the case to him for trial on 
the merits. 


The 6th May 1868. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
. nath Mitter, Judges. 


Pre-emption—Construction of a pro- 
, vious ruling: 


Case No. 1472 of 1867. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 15th April 
1867, affirming a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 31st dugust 1866. 

Kodrutoollah (Plaintiff) Appellant. 
Versus 
Mohuree Shaha and others (Defendants)* 
Respondents, 


g 
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Mr. Re E. Twidale for Appellant. “ show that the custom does prevail at Chit- 
* | “ tagong, while the defendant put in at least 

Baboo Chunder Madhub Ghose, for “one decision, also of a subordinate Court, 
Respondent, “showing that the custom of the right of. 


Hern, that ina previous ruling of the High Court, | ‘f pre-emption amongst Hindoos of Chittagong 
(Weekly Reporter, Vol. I, page 234,) the Court only , * does not prevail.” _ 
meant to say that it coyld not heheld-npon decisions ; . 
that were in conflict with other decisions of the same: It is clear, therefore, that the Court only 
distet that the custom of pre-emption prevailed there; | mennt to say in that case that it could not 
ing the Sine mAy, that that ma a be satisfactory | be held upon decisions which were in con- 
proof of the fact. ` J flict with other decisions of the same district, 
: that the custom of pre-emption prevailed in 
E ae arnt a NRA EMG Siehe ; that district. They did not say that when 
| there were decisions tending the same way, 
The suit was by a Mahomedan against a. that that would not be satisfactory proof of 
‘Hindoo purchaser to enforce the right of | the fact. Iam not prepared to say whether 
pre-emption, the vendor being a Mahomedan, , the decisions produced in this case were suffi- 
‘The suit was one in the Dacca Court. The cient to prove the custom ornot. It may be 
plaintiff, in order to prove that the custom of , that ifthey were all suits between the parties 
pre-emption prevailed in thatlocality, adduced ‘ residing in the locality in which the parties 
several decisions, or, more precisely speak- : to the present suit reside, and if the decisions 
ing, three décisions of the several Courts | judicially recognized the custom and were 
in one case, a decision of the Appellate Court , not appealed from, or were confirmed on ap- 
of the district in a second, a decision of the i peal, they would be sufficient to establish that 
Moonsiff’s Court in a third, and one of the | the custom did prevail in such locality. But 
Sudder Ameen in a fourth case. These if the parties are from other localities, such 
decisions all went to show that the custom of decisions might or might not bear upon the 
pre-emption exists in the locality ; and there ' custom. There must be aremand, the decision 
were no decisions produced to the contrary complainéd of being set aside. 


effect. The Judge must exercise his judicial mind 
On this, the Judge says:—‘ The only and determine whether, on the evidence 
evidence which the appellant has produced ‘ adduced, the custom of pre-emption has been 
‘on this point is two or three decisions of . proved to exist in the locality in which it is 
“ the Zillah Court. Evidence exactly similar ' sought to enforce it in the present suit. 
“ to this was held to be quite insufficient to 
“ establish the existence of such a custom 
‘ in the case of Indro Narain Chowdhry ' 
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“ versus Mahomed Nuzerooddeen, 1 Suther- : The 8th May 1868. 
“land, page 234,” | Present : 

From this it seems to me clear that the ' The Hon'ble L, S, Jackson and Dwarkanath 
Judge understood the High Court to have ' Mitter, Judges. 


ruled that the production of two or three ' Sales under Section 110 Act X 1859 
decisions of a Zillah Court would not be' and Act XI of 1859—Fraud—Juris- 
sufficient in law toestablish the custom of| diction. . 
pre-emption in a given locality; and he | Case No. 2322 of 1867. 

‘thinks himself bound to hold to the same} o sea] Appeal ar, 

effect in the present case. In the case Special Appeal from a decision passed by 
referred to in 1 Weekly Reporter, page 234, | Mee EGE OF Been ON oom, eae ie LO 
the judgment ends as follows :— Conflict- ` wugust 1981, afi ming a decision possen 
“ing decisions of the subordinate Courts, | by ie ee Ameen of that District, 
“ however, cannot be held as establishing | MEU Ee, LOUE August LUGG: 


“the custom, and in the'absence of any | Joy Doorga Debia and others 
“ other evidence on which we can take (Plaintiffs) Appellants, 
“it as proved, the decisions of the Lower VErSUS 


“ Courts must be reversed, and the plaint- 


“ iffg suit must be dismissed.” Gopal Chunder Banerjee and others 


(Defendants) Respondents. 


- And further back =“ But he (plaintiff) only | Baboos Romesh Chunder Mitter and Chun- 
“ putin three decisions of inferior Courts to | der Madhub Ghose for Appellants. 
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Mr, R. T. Allan and Baboos Ashootosh 
Chatterjee, Kishen Sucea Mookerjee, 
Motee Lall Mookerjee, Rajendronath 
Misser, and Khettur Mohun Mookerjee 
for Paspondents. ` 
A sale under Section 110 Act X of 1859, though con- 
ducted under the rules in force for the sale of estates for 
the recovery of demands recoverable by the same process 


as arrears of land revenue, does not entail all the conse- 
quences and effect of a sale under Act XT of 1859, 


A sale by order of a Revenue Court can be set aside 


by a decree of a Civil Court, evtn if held directly | vould 


under Act XI of 1859, 


Jackson, J.—WE think in this case that the 
Courts below were in error in holding that the 
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perty was attached and sold in execution of a 
decree for rent, which decree had been previ- 
ously satisfied, and under which sale the 
property had passed into the hands of the 
co-sharers ; and it might fairly be taken as 
the object of the suit to compel a reconvey- 
ance of the property to the defrauded owner. 


In any point of view, therefore, it appears 
to us that the plaintiff, if she can make out 
such a case as that setup in the plaint, 
be entitled to relief as against the 
defendants. 


We are not precisely informed what was 


suit was not cognizable in the Civil Court. | the nature of the arrears for which the de- 
It was supposed in both those Courts that the | cree went against the plaintiff. It is said 
sale impeached by the plaintiff was one! to bave Deen an arrears of allowance in the 
which had taken place under ActXI of 1859, | nature of malikana, payable by the plaintiff 


and that the snit could not be instituted 
otherwise than in accordance with the provis 
sions of Section 33 of that Act. 


This appears to bea mistake. The sale, 
we find, took place under Section 110 of 
Act X of 1859, and by the last Clause of 
that Section it is provided that if the 
property against which execution is applied 
for “ be an estate or a share of an estate, it 
‘€ shall be sold under the rules in force for the 
“ sale of the estates for the recovery of de- 
‘‘ mands recoverable by the same process as 
“ arrears of land revenue.” 


This, it appears to us, only provides 
for the mode or procedure under Which the 
`- gale should take place, and does not entail all 
the consequences and all the effect of a sale 


made under Act XI of 1859 for arrears of 


revenue or other Government demands. 


This suit in point of form was a suit to set 
aside the sale in the Collector’s Court. There 
is authority for the opinion that a sale by 
order of a Revenue Court can be set aside 
by a decree of the Civil Court upon 
the ground of fraud; this matter having 
been directly ruled by a decision of the Full 
Bench in the case of Nilmonee Bunnick, to 
be found in 5 Weekly Reporter, page 20, 
Act X Rulings. 


Even, however, if the sale had been directly 
under Act XI of 1859, theplaintiff would 
not have been debarred from the remedy 
which she substantially sees in the suit. (See 
Sutherland’s Privy Council Judgments, Nowab 
Sidhee Nazir Ali Khan versus Ojoodhya 
Ram Khan).* There can be no doubt that 
what the plaintiff sought was to unmask a 
fraud or a series of frauds by which her pro- 


* Also 5 W, Rọ, Privy Council, 88, 
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as the owner of a zemindary in respect of 
some lakheraj land situated within the 
limits thereof, and formerly resumed from a 
holder represented by the plaintiff in the 
Act X suit, and for which the allowance in 
question was payable under the settlement 
concluded in 1793. If so, itis not clear 
whether the suit was properly cognizable in 
the Collector’s Court at all. If itis not, 
then the sale was made without jurisdiction, 
and cannot be supported. This must be 
one of the points on which the suit will have 
to be tried on the merits, for which purpose 
it must be sent back to the Lower Appellate 
Court. 


The decision of that Court is set aside, and 
the case must be remitted for n new trial. 





The 8th May 1868, 
Present: 


The Hon’ble G. Loch and C. Hobhouso, 
Judges. 


Limited Liability Company's Act— 


|. Act X of 1866—Iembership—con- 


tribution, 


Cases Nos. 594 and 595 of 1867. 


| Miscellaneous Appeals from an order passed 


by the Recorder of Rangoon, duled the 
16th June 1867. 


Mr. James Cotton and another, Appellants, 
: versus 


The Pegu Saw Mills Company, 
é Respondents. 
B 
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The Advacate General and Mr. H. A. 
Gray, and Baboo Romanath Bose fer 
Appellants. 


Mr, R. V. Doyne for Respondents. 


In June 1865 was projected the Pegu Saw Mills Com- 
pany, Limited, appellants being amongst the projectors, 
and having signed the Prospectus and entered their 
names in a list (attached to the Prospectus) of intending 
shareholders, each to a specified extent; their names were 
also entered, as such shareholders, in the registration of 

-the Company under Act X of 1866. In Jantiary 1867, 
cerfain contributors (amongst whom appellants were 
not) and certain creditors applicd to the Recorder of 
Rangoon, under Clauses 4 and 5 Section 101, to have the 
Company wound up and an official liquidator appointed. 
A liquidator having been appointed, he applied to the 
Court to call upon each of the contributors, named in a 
list which he presented, to pay up his contribution. 
Accordingly the Recorder declared the appellants to be 
contributories, and directed ench of them to pay the 
amount appearing against his name. 


Herp, that this was a suit by the official Uquidator |. 


to have appellants declared contributories, and an appeal 
cia lies from the Recorder’s decision so declaring 
them. 


Herp, that the liability under Sections 6, 11, 18, 22, 36, 
and 37 of a registered shareholder, as member of a Com- 
pany, to contribute, is a primd facie liability only: it 
being open to him to shew that although his name is 
in the register, yet he did not agree to become a member; 
and that as appellants were not cognizant of (much less 
did they assent to) the registration of their names as 
shareholders, whilst they refused to receive any shares or 
pay up any calls or deposits, the sole step taken by them 
of joining others in putting forth the Prospectus and 
affixing their names thereii to a cerfrin number of shares 
cannot be said to be an avreement to become members of 
the Company, and so they are not contributories, 


Hobhouse, J.-—THE papers on the record 
before us show that:some time in June of the 
year 1865, a Company, styled the “ Pegu 
Saw Mills Company, Limited,” was pro- 
jected. We have not the Prospectus nor the 
names of all the projectors before us, but it, 
is admitted by the learned Advocate General 
on behalf of the appellants that these 
persons signed the Prospectus and were 
amongst the projectors of the Company ; 
that they entered their names in a list which 
was attached to the Prospectus as intending 
shareholders in the Company, each td the | 
extent of LO shares of 500 rupees, represent- 
ing in ench case an intended contribution of 
rupees 5,000; and. that their names were 
entered as such shareholders in the regis- 
tration made of the Company under. the 
provisions of Act X of 1866, 


These preliminary facts admitted, it next ' 
appears on the record that on the 19th | 
January 1867, certain contributors (amongst | 
whom appellants were not) and creditors ' 
of the Company applied, under Section 101 ` 


Clauses 4 and 5 of Act X of 1866, to the, 
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Company wound up under an official liquid- 
ator, on the ground that large debts had 
been incurred on behalf of the Company,— 
debts which the Company was unable to 
meet by reason that a large number of con- 
tributories to the Company had refused to 
pay up the calls dug on their shares. 


On the 25th February 1867, the official 
liquidator was appointed ; and on the 11th 
April following, this gentleman applied to 
the Court of the learned Recorder, present- 
ing a list (Exhibit A) of contributories to 
the Company, shewing the name of each 
contributor and the amount of his contribu- 
tion, and praying that the Court would call 
upon each contributor to pay up. 


This list contained the names of Cotton 


and Balthazar, the appellants before us, as — 


shareholders, each to the extent of rupees 
5,000, and was sworn to be a correct list as 


drawn up from the books and papers of the. 


Company. 

The application of the official liquidator 
was entered as a miscellaneous Civil suit, 
No. 23 of 1867, sud was heard as such in 
the presence of appellants on the llth and 
18th May 1867 : and on these two dates re- 
spectively the official liquidator swore that 
the debts of the Company, as by Exhibit B, 


amounted to rupees 1,812,84-13-5, and the 


Registrar swore that the official memoran- 
dum of the association of the Company had 
been duly registered by seven certain share- 
holders of the Company, amongst wliom ap- 
pellauts, it may incidentally be said, were 
not. 


At the hearing of the case, appellants ob- 
jected that they were not liable as contribu- 
tories, because they had not signed the me- 
morandum of association, nor had they made 


any application for shares, nor had they re- . 


ceived any allotmentof shares, nor had they 
paid any doposit on shares ; and, further, be- 
cause misrepreseutations had been made to 
them as to the position and prospects of the 
Company, 

This last objection, it may here be re- 


marked, is abandoned by the learned Advo-. 


cate General in appeal, inasmuch as he 
admits that appellauts did not attempt to 
establish the fact on which it is based in the 
Court below. 


On the 20th May 1867, the learned Re- 
corder telivered judgment to the following 
effect i ° 


He held that though every formality of 


learned Recorder of Rangoon to have the; law had been neglected in the foundation 
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of ihe Company, yet that, inasmuch as it 
iad been registered under Section 37 of 
the Act, it was notan abortive Company, | 
but had been in existence ; and, as regards į 
appellants, he further held that they had en- 
tered their names as shareholders in the Pro- 
spectus of the 27th Februħry 1866 ; that this 
was equivalent to an application for shares 
on their part; that they had actively en- 
gaged and been treated as shareholders ; and 
that so, whether they were shareholders or 
not, and whether they were properly described 
in the register or not, and though no scrip 
had been issued, and though their acts had 
not been attended by the requisite formali- 
ties, and that whether they had subscribed 
or paid for shares or not, atill they were liable 
to be treated as contributories, and the learn- 
ed Recorder declared them to be contribu- 
tories, and directed that a list should be 
prepared shewing the name of each contri- 
butor and the amount of his liability. 


On the 15th June 1867, the lists were 
filed before the Court in the presence of all: 
parties, and the appellants before us were 
declared formally liable ; and on the appli- 
cation of the official liquidator, under 
date the 24th June 1867, the learned Re- 
corder, under date the 26th June 1867, 
directed that appellants should each of them 
pay to the official liquidator, on or before 
the 8th July 1867, the sum appearing 
against his name, z. e. in each case the sum 
of rupees 5,000, 


Execution was taken out by the official 
liquidator for the recovery of the said sum, 
but has apparently been stayed ponding 
appeal. 


It is against the judgment and order 
above mentioned that the appeals before us 
are preferred, and a preliminary objection is 
taken by the learned Counsel Mr. Doyne, 
for respondent, that no appeal lies to this 
Court at all. 


By Section 27 Act XXI of 1863, it is 
declared that “in all suits heard and deter- 
“ mined by tle Recorder (of Rangoon) 
“ under this Act, in which the amount or 
“value of the suit shall exceed 3,000 
“ rupees, and be less than 10,000 rupees, 
‘an appeal shall lie to the High Court of 
« Judicature at Fort William in Bengal.” 


By Section, 119 of the Indian Company’s 
Act, it is enacted that, “as soon as may be 
“ after making an order for winding up the 
« Company, the, Court shall settle & list of 
“ contributories.” 
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„By Section 122 of the same Act, it is 
enacted that “the Court may at any time, 
“ after making an order for winding up the 
t Company, make an order on any contribu- 
“tory, for the time being settled in the list 
“of contributories directing payment to be 
“ made,” of any monies “due from him, to 
“the Company. 4 


By Section 141 of the same Act itis enact- 
ed that ‘‘appeals from any order or deci- 
‘ sion made or given in the matter of the 





“ winding up of a Company by the Court may 


“ be had in the same manner and subject to 
‘‘ the same conditionsin and subject to which 
“ appeals may be had from any orders or’ 
“ decisions of the same Court in cases within 
“ its ordinary jurisdiction.” 


The appeal in this case is not, as I under- 
stand it, an appeal against the order of the 
learned Recorder of the 26th June 1867, 
which directed appellants to pay a certain 
sum to respondent, but is an appeal against 
the judgment of the learned Recorder of the 
29th May, or perhaps of the 15th June 1867, 
which determined that appellants were con- 
tributories to the Company. 


The order directing appellants to pay a 
certain sum on tho particular amounts of 
their contribution is, in fact, nothing mora 
than a necessary sequence to that judgment 
which determined that appellauts were con- 
tributories, and this order must of course 
stand or fall with the judgment which pre- 
ceded it, and the only question, therefore, 
for us to determine is whether or not that 
judgment is of the nature of a decision of the 
Court of the learned Recorder of Rangoon 
in a suit within the ordinary jurisdiction of 
that Court, and in a suit in which the amount | 
or value exceeded 3,000 rupees and was less 
than 10,000 rupees. 


The amount in regard to which the learn- 
ed Recorder has come to a determination is, 
admittedly, in the case of each appellant, the 
sum of rupaes 5,000, and the judgment is, 
in our opinion, in the nature of a decision 
of the same Court in a case within its ordi- 
nary jurisdiction, 


There was what wasin fact, and what was 
treated asa suit by the official liquidator 
against appellants to have them declared 
contributor’ ies, and to recover certain sums of 
moneyexceeding 3,000 rupees and uot exceed- 
ing 10,000 rupees from them as such contri- 
butories, and the Court has heard and deter- 
mined such suit, and an appeal, therefore, 
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does, in our’opinion, under the provisions of 
the law above quoted, lie from the Court’s 
decision. 


The question, then, now is whether ap- 
pellants are or are not contributories. 


Mr. Doyne, for respondent, conterds that 
the Company was not an abortive, but an 
existing Company, and that appellants el- 
ther by their acts or omissions constituted 
themselves contributories to it; that they 
signed the Prospectus and entered their 
names in such as shareholders for a speci- 
fied number of shares; that they were re- 
gistered as shareholders ; that they have al- 
lowed their names to remain in such regis- 
ter ; that they do not shew that thei names 
were registered improperly ; and that such 
registration, following upon the acts of ap- 
pellants precedent thereto, and not «nnulled 
by any acts subsequent thereto, ccncludes 
appellants as contributories, appellants hav- 
ing in fact held themselves out to the world 
as shareholders, and having thus induced 
the creditors of the Company to advance 
money on their (appellants’) credit. 


The learned Counsel did not cite any 
rulings of the Courts in support ‘of this 
contention. 


On the other hand, the learned Advocate 
General contended that appellants were not | 
contributories ; that their acts in signing 
the Prospectus andin entering their names 
as shareholders for a certain specified num- 
ber of shares were evidence merely of’ an in- 
tention to become shareholders, and not of 
having actually become shareholders ; that 
the registration was not shewn to ha'e been 
effected with their knowledge or assent; that 
neither did they apply for shares nor were 
shares allotted to them ; that they paid no 
deposit and answered no call ; and that, on the 
contrary, when calls were made, they de- 
clined to pay up, pleading non-acceptunce of 
any shares; and so that, under numerous 
rulings of the Courts at home, to which the 
learned Advocate General referred at length, 
his clients could not be considered as contri- 
butories under the Act. 


The facts appearing on the record seem to 
us to show conclusively that the Company 
was not an abortive, but an actually axisting 
Company,—a Company that was actually 
formed by an association of individtals ; for 
premises were purchased ; works weru&et up ; 
shares? or calls thereon were paid up ; regis- 
tration, į. e., incorporation, was duly «ffected ; 
the Company was at work for about two 


years ; and, on the credit of the business and - 
of the shareholders, monies were lent, and 
debts incurred, to the extent of some thing 
over 1,31,000 rupees. . 


The Company, then, was not, in our opinion, 
what is technically, called an abortive Com- 
pany ; and then thé facts that are admitted 
on either side are these, viz., that appellants 
signed the Prospectus, signed on that Pros- 
pectus their names as shareholders, each for a 
specified number of shares were registered 
as such shareholders, and made no attempt to 
expunge such registration ; but that, on the 
other hand, appellants were not cognizant of, 
and did not assent to, such registration ; that 
no shares were accepted by them ; that no 
deposits were made by them; that they refused 
to accept shares or to pay calls on shares ; 
and that though they took a part in setting 
up, they took no part at all in the business of 
the Company. 


It is upon these facts that the question of 
eontributorship or the contrary arises, and bas 
to be determined. 


Sections 6, 11, 18, 22, 36, and 87 of the 
Company's Act, read together, seem to me to 
declare that every person whose name has 
been duly registered as a shareholder of a 
Company, and whose name is on the register 
at the time of winding up, is a present mem- 
ber of the Company, who has, until the 
contrary is shewn, agreed to be a member, 
and who is, therefore, liable as a member to 
contribute to assets to an amount sufficient 
to pay the debts and liabilities of the 
Company, &e. 

But this liability is a primé facie liability 
only, and it is, it seems to me, at all times 
open toa registered member to show that 
though his name is in the register, yet that, 
in fact, he did not agree to become a member ` 
of the Company. 


Now, in the case before us, Mi. Doyne, 
for respondent, contends that appellants did 
agree to become members when they signed 
the Prospectus and entered their names there- 
on as shareholders for specified shares. 


But the learned Advocate General, for ap- 
pellants, contends that this was no agreement, 
but only an expression of an intention 
towards such agreement ; and that the fact 
of the non-acceptance and non-delivery of 
shares, of the non-payment of, calls or de- 
posits, and of the not taking any part in the 
business of the Company, are evidence in aw 
of the non-existence of any agreement of 
membership, and so of non-contributorship, 


1868. ] Civil 

After giving the best attention in my 
power to this point of law, aud .consulting 
the authorities upon it, I think that the 


weight of those autherities is with the learn- 
ed Advocate General. 


I find im the first instance no authorities 
in-support of the thesis’ laid down by the 
learned Recorder that the mere entry ina 
Prospectus of a Company of the names of 
certain persons as intending‘ shareholders is 
equivalent to an application for shares on the 
part of such person, andIdo not find on 
the record any evidence of the fact found 
by the learned Recorder, that the appellants 


were: actively engaged as shareholders of 
the Company. 


And I find, on the contrary, that whilst 
appellants are not shewn to have been cog- 
nizent of, much less to have given their 
assent to, the registration of their names as 
shareholders, and whilst it is admitted that 
appellants refused to receive any shares or 
to pay up any calls or deposits, and had no 
shares allotted to them, the only step taken 
by appellants in the matter of the Company 
was their joining with others in putting 
forth the Prospectus of the Company, and 
nfixing théir names in that Prospectus to a 
certain number of shares ; and the facts being 
so, I think that appellants cannot-be said to 
have agreed to become members of the Com- 
pany, and so are not contributories. 


-The learned Recorder has relied on certain 
doctrines which are to be found in Lindley’s 
treatise on the Law of Partnership, and they 
are these :— 


On the subject of contributories the learned 
author remarks (Edition 1863) as follows :— 
«© Those,” he writes, “who, when a petition for 
“the winding up a Company is presented, are 
‘t shareholders in that Company, or are estop- 
“ ped from denying that they are so, are also 
‘© contributories in it, unless they can shew 
“ good reason to the contrary. It is wholly 
“immaterial whether they are not pro- 
« perly described in the Company’s regis- 
“ter as shareholders, or whether they are or 
“are not shareholders in the strict sense of 
“the term, and as such liable to credit- 
“ ors,” —Page 1087. 


And again—‘* These cases are sufficient 
“to shew that where a person has acted and 
“been treajed as a shareholder, he will be a 
‘ contributory, notwithstanding the non-ob- 
““servance of those formalities which, accord- 
“ing to the strict letter of the Company’s 
‘‘ deed, must be complied with before a person 
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“is entitled to share- profits or enjoy the 
‘other rights or privileges of a share- 
“ holder.” —Page 1089. 


And again—*‘ It follows from the defini- 
‘* tion of the word ‘contributories’ that it is by 
‘‘ no neams essential that. a person should be, 
‘or ever have been, a shareholder, in order 
“that he may be a contributory. If he is 
“ bound to the Company to take shares in it, 
“that is sufficient to fix him as a contribu- 
tory.’ —Page 1111. 


And again—“ From a review of the cases, 
“relating to the winding up of the abortive 
“ Companies, it therefore appears :— 


+» 


“Isé.—That if persons are actively en- 
“gaged in forming a Company, if they act as 
“a body, and, as a body, incur debts for 
“ which they are liable, if not directly, at all 
“events as between each other, then they 
“form a Company or Association which may 
“ be wound up, and, on its winding up, they 
“will be contributories, whether they have 
“ actually subscribed for shares or not. 


“ 2nd.—That persons who without being 
“actually engaged in forming a Company 
“agree not only to take shares in it, but also 
“ to share the expenses incurred in forming 

| “ the Company, are, on its winding up, liable 
“ to be made contributories. 

“3rd.—That persons who agree to take 
*‘ shares in a Company inthe process of form- 
“ation, and afterwards formed, as project- 
“ed, are, in the winding up of that Company, 
“liable to be made contributories, although 
“ they never actually became shareholder in 
“it,’—Pages 1123 and 1124. 


These are the passages in Lindley on which 
the learned Recorder relies, though he has 
not quoted them so much at length. 


I will first take the two passages in pages 
1087 and 1089, and, for the purposes of the 
argument, I will assume that appellants “are 
shareholders, or are estopped from denying 
that they are so,” but I would then remark 
that the shareholders will, in the words of 
the learned author, yet only be contributories, 

| until they can shew good reason to the 
contrary. 

I then remark that in all the cases cited 
in pages 1088—1090, the shareholders who 
were held to be contributories had gone far 
beyond the present appellants ia their acts. 
They had bought shares, had had those shares 
transferred to them, had paid up and had 
received dividends in them, asin Strafford’s, 
Saunderson’s, and Gordon’s cases: or they 
had availed themselves of the privileges of the g 
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Company, as in Maguire’s case ; so thilt even | 
assuming appellants to have been share- 
holders, I think that the doctrines lail down 
by Lindley at pages 1087 and 108!) have 
no application. 


weii mie waia Á o 


I will next examine the doctrines to be , 
found at pages 1111 and 1128, anc I will 
assume, for the purposes of the argurient in, 
this case, that the doctrine applied st page! 
1123 to abortive Companies applies also to, 
Companies such as this before us, wh.ch was 
a completely formed Company, and the doc- 
trine seems to me to turn wholly on tie fact 
as to whether or not the person souglit to be 
made a contributory was or was not bound to 
take shares, and did or did not agree ‘io take 
such shares. 


And here, again, I find that in all the 
cases cited by Lindley, the persons wl.o were 
held to be contributories went far beyond the 
present appellants in their acts. Tley ap- 
plied for, paid up for, and were :llotted 
shares, as in Gilland’s, Hawkin’s, Black- 
borne’s, Sharper’s, and Mansfield’s cares ; or 
applied ouly for shares, asin Burton’s case ; 
or agreed to take them, as in Birc’s case 
(pages 1111 and 1113); or they agreed to 
share expenses, paid expenses, ancepted 
shares, er agreed to take them, as in the 
cases cited at pages 1121—1123. 


Sothat here, again, I am of opinion that 
the doctrines relied on by the learn2d Re- 
corder have no applicability to tle case 
before us. i 


Having thus disposed of the growids ‘on 
which the learned Recorder found apy ellants 
liable as contributors, I believe 1 can state 
ina very few words my own reasons jor con- 
sidering that appellants are not contribitories. 


I find that appellants’ names were imd are 
still entered in the register of memliers of 
the Company, and I think, as I have indicated 
above, that appellants must, by reason f° this 
entry, be deemed to be members, unl:ss and 
until they shew that they are, not share- 
holders. l 


It is theu contended that appellants are 
not shareholders; because, althougl. they 
signed the Prospectus, they did, in fact, refuse 
to become and did not become sharel olders, 
inasmuch us admittedly they refused to ac- 
cept any shares or to pay any calls or de- 
posits, and had no shares allotted to tl em. 


‘The mere putting forth of a Prospectus 
and affixiug their names as intending share- 
holders cannot, in my opinion, as cor tended 
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for by Mr. Doyng for respondent, be con- 
strued into an agreement entered into by 
appellants to take shares, and it is quite 
clear, I think, as I have shewn above, that 
appellauts are not shareholders within the 
meauing of Lindleys definition and prece- 
dents at pages 1087 to 1089 of his book;-or 
persons who, without being shareholders, 
are yet bound to take shares within . the 
principles and precedents cited by Lindley 
at pages 1111 to 1113. : 


But I think this case may be carried fur- 
ther, and that, under the cases quoted by 
Lindley at page 1114, et seg., sappel- 
lants clearly canuot be held to be contribu- 
tories. i 

Tu those cases shares were applied for and 
allotted, as in Matthew’s case, and an active 
part taken in getting up the.Company, as in 
Carmichael’s case, and yet the persohs were 
held not to be coutributories ; and it seems to 
me to follow that if persons were held not 
to be contributories, who had gone so far in 
their acts as above mentioned, much less can 
these persons be held to be contributories, 
who lye never gone so far in their acts, 
who niade no application for shares, who 
received no alloument of shares, who took no 
active part in getting up the Company, and 
who, on the contrary, refused to accept shares 
or to pay up any calls or deposits on them. 


I am of opinion, therefore, that the judg- 
ment of the Court below should be set aside, . 
and that appellants should be released from 
contributoryship, with costs in tnis` Court 
and in the Court below. 


Loch, J.—I concur. 


The 9th May 1868. 
Present: 


The Hon’ble G. Loch and E. Jackson, 
Judges. 


Mortgage after attachment—Section 
Z240 Act VITI. 1859. 


Case No. 348 of 1867. 


Regular Appeal from a decision passed by 
the Officiating Judge of Shahabad, dated 
the 16th September 1867, 

Munnoo Lall (Plaintiff) Appellant, 
VETSUS | 


Reet Bhungun Singh and qthers (Defend- 
ants) Respondents, 
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dir, R. V. Doyne and Baboos Unnoda | failed to pay the money, he served a notice 


Pershad Banerjee, 


Onookool Chunder| wpon him of foreclosure, dated 14th August 


Mookerjee, and Kelee Kishen Sein for | 1863, and the year of grace having expired, 


Appellant, 


The Advocate General and Baboos Juggo- 
danund Mookerjee, Romesh Chunder Mit- 
ter, and Mohinee Mtbhun Roy for Re- 
spondents, 


Hro by Loch and E. Jackson, J. Ji, that a 
mortgage of any kind made after ‘attachment is 
such an alienation as is contemplated by Section 240 
Act VIII of 1858, and is null and void. 


Herp also by Loch, J. (E. Jackson, Jọ dissentient), 
that such slienation is null and void, not only as 
against the creditor making the attachment, but also in 
tegard to the whole world. 


Loch, J.—Tue suit was brought to re- 
cover the amount of a loan with interest 
made by the plaintiff to Baboo Reet Bhungun 
Singh under a bond, dated 9th October 1863, 
by which Mouzah Shahpore, the property 
of the debtor, was mortgaged as security 
for the loan. The plaintiff seeks to have 
this property sold in liquidation of his claim, 
and to recover any balance from the person 
or other property of his debtor. 

Reet Bhungun Siugh does not resist the 
claim. ‘The other defendants give a general 
answer to the claim that the mortgage to 
plaintiff isof no effect, as the property was 
under attachment when the mortgage was 
made. Each of this class of defendants 
lays claim to portions of the property on 
special grounds, and the claim of each may 
be shortly stated as follows :— 


Jug Munder Dass held a decree for money 
against Reet Bhungun, bearing date 3rd De- 
cember 1850,—execution was taken out, 
property was attached on 4th March 1859, 
and sale proceedings were about to be car- 
ried out, when the debtor filed a kistbundee, 
dated 2nd June 1859, by which he pledged 
Mouzah Shahpore as security for the debt. 
As the money was not paid according to 
the termsof the kistbundee, the decree-holder 
attached the property on the 13th March 
18638, and proceedings to bring it to sale 
were going on, when the debtor agreed to 


the sale had become final; that afterwards, 
out of consideration to the debtor, he en- 
tered into a sattlement with him, by which 
he sold S-annas share of Shahpore to de- 


i fendant by a deed of sale, dated 9th August 


1864. 


Doorga Dass and Bheemull Dass held 
a decree for money against Reet Bhunjua 
Singh, and attached the property of the 
debtor, who pledged Shahpore as security 
for the debt on 7th August 1860. Further 
proceedings were taken in execution in 
1863, when the property, on 12th June 1863, 
was attached and advertised for sale, but 
these proceedings, as stated by Baboo Un- 
noda Pershad Banerjee, pleader for the ap- 
pellant, were struck off on 8th September 
1863. Subsequently, tho defendants entered 
into an arrangement with the debtor, who 
by a deed of sale, dated the 9th August 1864, 
transferred a 4-annas share of the village 
to him. 


Lalla Choonee Lall and others held money 
decrees against the debtor Reet Bhungun, 
and in liquidation of their claims purchased 12 
annas of Mouzah Shahpore from him on 
9th August 1864. They had not taken out 
execution against the debtor. 


It is contended before us, first, that if the 
plaintif?’s mortgage is invalid by reason 
of the existence of an attachment in execu- 
tion of a decree when it was made, then 
for the same reason all the private sales 
made to the defendants are invalid. 


2nd.—It is urged that a mortgage of the 
kind made to the plaintif, which was not 
a usufructuary mortgage, nor any transfer of 
possession, but merely a simple security for 
the payment of the debt, was not an aliena- 
tion which would be void by reason of the 
existence of a previous attachment at the 
tiine the property was pledged. 

8rd.—lt is urged that the attachment is 
good only in favor of the party making the 


sell a 4-annas share of the village to him in | attachment, but it is not good against the 


liquidation of his debt, and a deed of sale 
` to that effect was executed on the 9th 
August 1864. 


Jonessur Dass says that he held the pro- 
perty on a zur-i-peshgee lense, bearing ` date 








whole world. Had Jug Munder Dass not 
attached the property,Choonee Lall would not 
have been in a position to raise an objection 
to the mortgage. 


4th.—All four defendants dealt with Reet 
Bhurjan as if he were competent to deal with 


24th July. 1860, for rupees 48,705: that! 
for a further consideration of. rupees 40,400, the property. Why should Reet Bhunjun 
h@ obiained a conditional sale of the village j have been incompetent to deal with plaint- 
on 28th October 1862; that as the debtor | iff? 
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I concun with the learned Advocate- 
General in thinking that we have nothing 
to do with the defendant’s purchase. We 
need not trouble ourselves to pronounce any 
opinion as to their validity, whether they 
are or are not so by reason of the existing 
attachment. We have only to deal with 
the plaintiff's case, and to determine whether 
his mortgage is valid and enables him to 
sell the property in suit, or whether it is an 
alienation as coutemplated by Section 240 
of Act VIII of 1859, and whether the 
attachment extends to the whole world or 
only to certain persons. 


* The words of the Section run thus :— 
s After any attachment shall have been 
“ made by actual seizure, or by written 
“order as aforesaid, and in the case of 
“nn attachment by written order after 
‘ig shall have been duly intimated and 
“t made known in manner aforesaid, any 
private alienation of the property attached, 
‘‘whether by sale, gift, or otherwise, 
“ during the continuance of the attachment, 
“ shall be null and void.” If, then, a mort- 
gage after attachment is such an aliena- 
tion as is contemplated by this Section, it 
is null and void. The learned Counsel 
for the appellant admits that a usufruct- 
ory mortgage would be such a transfer 
of possession as would come within 
meaning of this Section, and would be 
void. What is the effect of a simple 
mortgage? Itputs a burden upon the 
property, and renders it less valuable to 
the attaching creditor than it was before, 
and it in a measure defeats the object of 
an attachment which is to have the proper- 
ty liable to sale in the condilion it was 
when the attachment was mado, ‘Though 
there is no transfer of possession there is a 
transfer of rights and interests in the pro- 
perty to the injury of the attaching creditor. 
But the law forbids any private alienation of 
the property attached whether by sale, gift, 
or otherwise. The word ‘ otherwise” must 
be explained by the two words which pre- 
ceded it. If a usufructuary mortgage comes 
within the meaning of the word “otherwise,” 
why not a transfer of rights and interests 
under a simple mortgage ? 


The late Sudder Court in a case reported ' 


at page 102 of the Sudder Decisions for 
1859, held that a mortgage after attach- 
ment was invalid. It is not, however clear 
from that judgment what was the exact 
nature of the mortgage in that case, but 
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kind is an alienation to a certain extent of 
rights and interests possessed by the mort- 
gagor injurious to the creditor ; and I think 
that when once the property has come into 
the custody of the law,’ the debtor can do no- 
thing with it, without the permission of the 
Court, Once it ig attached, the property 
must remain in the condition it was in at the 
time of attachment unless, by permission of 
the Court, the debtor be allowed to make ar- 
rangements regarding it for the benefit of 
creditors. 


Holding, then, the opinion that a mortgage 
of any kind comes within the meaning of the 
word “ alienation,’ ns used in Section 240 
of Act VIII, we have now to consider what 
is the effect of an attachment in regard to 
creditors who have not attached the property 
of the debtor, Is the attachment by one 
creditor good for the protection of his interests 
only, or does it so long asit remains in force, 
protect the interests of other creditors, and 
render any alienation of the property invalid as 
against them also? The point has, I may say, 
been determined above. Looking at the 
words of the law it appears tome that any 
alienation of property after and while under 
attachment is null and void. Nothing can 
make such alienation good. The law says :— 
The alienation shall be null and void, -and 
it is does nat limit this in favor of the credit- 
or making the attachment, but in regard to 
the whole world. It in effect says, that such 
alienation must be considered as if it had 
never been made. If this be a correct view 
of the law, then other creditors cannot be 
affected by an alienation which is declared by 
law to have no existence. Had the arrange- 
ment with plaintiff been entered into with the 
permission of the Court after hearing any 
objections the attaching creditor might have 


i to urge, it would have been valid; but so 


long as the attachment is in force, and the 
property in the custody of the law, the 
debtor has no power to deal with it in any 
way, but must leave it in the condition it 
was when the attachment was made. Under 


, this view of the law it appears to- me that 
‘the judgment of the Lower Court must be 


affirmed, and this appeal. dismissed with 


Jackson, J—I regret that I am obliged 
to differ from my learned- collegue in the 


ı view which he would take of Section 240-Act 


VITI of 1859. I admit that the words of that 


' Section read literally and taken by them- 


' gelves are sufficient to bear out the view that 


it appears to me that a mortgage of any , all alienations made during the continu- 


lè 
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ance of an attachment are null and void. I 
concur with my colleague in considering 
that the mortgage to the plaintiff was an 
alienation such as is contemplated by that | 


Section. Ifthere was any doubt upon the ` i The Ilowble F. 


matter the action taken upon the mortgage 
in this very.suit would remove that doubt. 
The plaintiff by this very suit declares that 
the estate in question was to some extent 
alienated to him, at least so as to bar any 
further alienation until his elaim against its 
former proprietor was satisfied. But admit- 
tiug that the mortgage to the plaintiff was 
an alienation, Iam of opinion that such 
alienation is under Section 240 Act VITI of | 
1859 null aud void only as against the) 
decree-holder who moved the Court to make 
the attachment, and as respects all proceed- 
ings taken by such decree-holder under the 
attachment. If, for instance, the decree-hold- 
er who had caused the attachment bad pro- 
ceeded to sell, the purchaser at the sale 
would hold superior rights to the mortgagee, 
and the mortgage would as respects him have 
been a null and void alienation. Similarly, if 
the subsequent sale to the decree-holder had 
been made under Section 248, Act VIII of 
1859 through the Court, the alienation to the 
plaintiff would have been null and void as re- 
spects the purchase by the decree-holder. 
Bat it is a different question how far the 
attachment affects a subsequent private alie- 
nation by the debtor in favor of the decree- 
holder. Iam inclined to think that the attach- 
ment does not protect any such subsequent 
private contract. By attachment it has been 
held that the Court takes the attached estate 
into its own custody. ButI think that it does 
so with the view of disposing of it for the 
benefit of the decree-bolder in the mode pre- 
scribed by law; but not with the view of en- 
abling the debtor and decree-holder to make 
their own private bafgnin regarding it. 
‘The only one of the defendants who hnd at- 
tached the debtor’s estate lost all benefit from 
that attachmen$ when he did not carry on 
the legal mode of executing his decree but 
entered into a private contract with the 
debtor, aud alienations which would have 
been void, if he had proceeded to execute his 


decree, are no longer void if he fails to carry. 


on the execution. ĮI admit the point of law 
is a difficult one, the more so as the words of 
the Section may have a more extended mean- 
ing, and there is the fear that the decree- 

holder in thig case may have been misled by 
those words. “I shall be glad if the question 
eqn be referred to a Full Bench of the Court 
for final determination. 
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The 91h May 186 1868, 


i A ee 


Present: 


B. Kemp aud E, Jackson, 
Judges. 


Unregistered deeds—Section 68 Act 
amv a. 1864. 


Case No. 2395 of 1867. 


Special Appeal from a decision passa by 
the 2nd Principal Sudder Ameen of, 
Hooghly, dated the 10th August 1867, 
reversing a decision passed by the Moon- 
sif of that District, dated the 24th 
April 1867. , 


Gooroo Dass Dan (Plaintiff) Appellant, 
versus 


Kooshoom Koomaree Dossee and another 
(Defendants) Respondents. 


Baboos Hem Chunder Banerjee aud Issur 
Chunder Chuckerbutty for Appellant. 


Baboo Tarucknath Dutt for Respondents. 

Under Section 68 Act XVI of 1864 a registered deed 
of sale has priority over an unregistered once of an earlier 
date, even: where the registry was optional, 


Kemp, J.—In this appeal, there are two 
questions for decision,—firsé, whether the 
special appellant’s deed of sales or that of the 
special respondent Is to prevail ; and second, 
whether the plaintiff's vendor having given 
over possession to the plaintiff of the pro- 
perty, sold, could re-convey the same pro- 
perty to the special respondent, 


The vendor in this case admits the sale 
to the special respondent, but repudiates the 
sale to the special appellant. The deed of 
the latter is of prior date tothe deed of the 
formar, but the deed of the special respond- 
ent is registered, whereas that of the 
special appellant is not. 


The case is governed by the Registry Act 
XVI of 1864. That Act came into opera- 
tion on the Ilstof January 1865. The value 
of the property sold was less than 100 ru- 
Therefore, under Section 16 of the 


Cc 
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said Act, the registry was optional. The| chaser would be proof of his having acted 
defendant’s*deed is registered, but that of| fraudulently. But the possession in this case 
the plaintiff is not. The plaintiff does not, | was, as stated by the plaintiff, only recent ; 
except ina general way, allege that the | and there is no attempt at proof that the 
defendant’s deed is not authentic, or thatit | defendant was aware of that possession. 
was obtained by fraud, and no proof of such : On all the circumstances of the case, I come 
being the case was adduced. Under such ; to the conclusion that the Lower Appellate 


circumstances, the deed of the;defendant be- | Court’s decision wa’ correct. 


ing duly registerd, it must have priority 
over the deed of the plaintiff, which relates 
to the same property, under Section 68 of 
Act XVI of 1864, 


The Lower Appellate Court did not find 
that the special appellant was in possession, 
and from the fact of the suit of the special 
‘appellant, who was plaintiff below. being for 
confirmation of possession, it would appear 
ihat his possession was not an admitted 
fact. But be that as it may, the deed of the 
special respondent being registered, and that 
of the special appellant not being so, the 
former must prevail. To rule otherwise, 
would be to frustrate the main object for 
which the Registration Law was enacted. 


The special appeal is dismissed with costs 
and interest. Bf 
Jachson, J.—TI. also think that this appeal 


should be dismissed. The plaintif appears 
to have obtained two deeds of sale from Sree- 


kisto Roy. He had one of these registered, | 


but he did not register the other because it 
wns for a small piece of land, 
subsequently bought the same piece of land 


The defendant 








The 9th May 1868. 


Present: 


' The Hon’ble G. Loch and F. A. Glover, 


Judges. 


WMinors—Certificates under Act XL 
of 1858. 


Case No 95 of 1868. 


Miscellaneous Appeal from an order passed 
by the Judge of Dinagepore, dated the 
4th February 1868. 


"Aman Khan, Appellant, 
versus 


Mussamut Floseena Khatoon, Respondent. 


from Sreekisto Roy, and had his deed of sale } 
registered. Theact of Sreekisto Roy ge ai din J. S. Roehfort and Baboo Sreenath 
fraud, and is probably punishable under the X : ; 

Penal Code ; and if H had been alleged and EGOIT EC OARDERE: 
found that the defendant was a party to the |! 
fraud, I think the Courts ought not to have | 
given effect to,the fraudulent deed. But no | 


Baboo Romanath Bose for Respondent. 


In the grant of a certificate under Act XL of 1858, un- ` 


froud on the part of the defendant has been 
found here, and it cau hardly be said that 
fraud was even alleged against him. Cer- 
tainly, there is no statement ofthe facts on 
which the defendant is declared to have been 
a party to the frand. Taking the case then 
to be, as to which of two innocent purchasers 
is to have the preference, Section 68 of Act 
XVI of 1864 is conclusive that the regis- 
tered deed is to have priority over the un- 
registered deed. Great stress was placed by 
the appellant’s pleader upon the fact that the 
plaintiff had held possession under his deed, 
though it was not registered. ‘That can only 
be considered on the question whether the 
defendant acted in fraud. “A long un- 
disturbed possession by the appellant and 
knowledge of that fact by the subsequent pur- 


Mehainen 





less under peculiar circumstances fitness is to be prefer- 


: red to mere nearness of relationship, 


Glover, J.—THIs was an application for a 
certificate under Act XDI of 1858 for the 
guardianship of a minor aud the management 
of his property. The applicants were the- 
boy’s sister and half-brother : and the Judge, 
holding the former to be nearer of kio, ap- 
pointed her to the office. 


It appears to us that this order should be 
set aside. The Act looks to fitness as well 
ag to propinquity, and it has been ruled by 
this Court (vide 9 Weekly Reporter, 334) 
that, unless under peculiar cfreumstances, 
fitness is to be preferred to mere nearness of 
relationship. The half-brother of this minér 
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is a man of mature age and the manager of 
the joint family estate. Nothing has been 
alleged against either his character or capabi- 
lity, whilst the sister, is a young Purda- 
nusheen Mahomedan woman of 18, married 
to a stranger, and unfitted both by education 


_and by her antecedents toftake the manage- 


ment of an estate. Were the certificate to be 
granted to her, it would practically give the 
entire control both of the perspn and proper- 
ty of the minor to a stranger in blood, who 
might take advantage of it to further his own 
interests. 

Under these circumstances, we reverse the 
Lower Court’s order, and direct that a certifi- 
cate be granted to Aman Khan. The costs 
of this application and those incurred below 
will be paid out of the estate. 


The 9th May 1868. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hou’ble Dwagrkanath 
Mitter, Judge. 


Small Cause Court—Immediate exe- 
cution—Refund—Section 19 Act XI. 
1865. 


Reference to the High Court by the Judge 
of the Court of Small Causes at Hooghly 
and Serampore, dated the 3rd April 
1868. 


Mr. G. A. DePenning (Judgment-debtor ) 
Petitioner, 


VEVSUS 


Debendronath Moitro ( Decree-holder ) 


Opposite party. 
In authorizing (Section 19 Act XI of 1865) immediate 
execution of a Small Cause Court decree, by the issue 
of a warrant either against the person or against the 
moveable property of a judgment-debtor, the Legisla- 
ture never intended that the debtor should be protected 
from arrest untif*he had had a reasonable time for re- 
turning home. - 
here a judgment-debtor has paid the amount of a 
Small Cause Court decree, he is not entitled toa refund 





merely because he was arrested before he feached home 
unter an execution issued against his person by the 


Court and paid the amount to obtain his discharge, 


Case.—TaHE petitioner, G. A. DePenning, 
was defendant in suit No. 1093 of 1867, 
Small Cause Court, Serampore, brought 
against him by one Debendronath Moitro. 
A. summons under Section 4l of Act VIII 
of 1859 was issued to him to appear and 


answer the claim on the 18th of January 


1868. On that day, he appeared in persou 
to defend the action. The case was heard 


and determined in the presence of both 
parties, and judgment given against 


petitioner. When the decree was passed, 
the plaintiff applied verbally for the imme- 
diate execution thereof against the person 
of the petitioner, and the Court, under the 
power vested iu it by Section 19 Act XI of 
1865, made an order for the issue of a 
warrant of arrest against the person of 
the judgment-debtor, As the petitioner 
was proceeding in his way home from 
the Court, he was arrested and sent to the 
Civil Jail of Serampore. Whe iu con- 
finement, he paid the amount of the decree 
and obtained his release ; he now complains 
by a petition that the arrest of his person 
under the circumstances aforesaid was illegal, 
as he had attended the Court in pursuance 
of a summons issued for his appearance, and 
prays that the sum paid by him under the 
pressure of illegal arrest and illegal con- 
finement might ‘be refunded to him from 
the decree-holder to whom it has been 
paid away. 

The questions of law on which an author- 
itative ruling is solicited are— 


lst.—Whether under the circumstances 
stated above, the arrest of the petitioner 
was illegal ? 


2nd.—W hether in the event of the Court 
holding that his arrest was illegal, he is 
entitled to a rofund of the money paid by 
him under the pressure of such arrest and 
the subsequent confinement. 


There is no statute, as far as J am aware, 
which protects n party or a witness from 
arrest nuder Civil process when he attends 
a Court of Justice for prosecuting or de- 
fending a suit, or for giving evidence, as 
the case may be. But all the authorities 
on la seem to be agreed that when a 
person is required to attend a Court either 
as a party to a suit or as a witness, he cannot 
be arrested in execution of a warrant is- 


thes 


kd 


“from arrest while going to the 
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suing out *of a Civil Court on his way to 
the Court, at Court, and on his way back. 
Taylor ( Section 936 ) says :—‘‘In order to 
‘encourage witnesses to come forward 
“voluntarily, they, as well as parties, Barris- 
“ters, Attorneys, and, in short, all persons 
“who have that felation to a suit which 
“calls for their attendance, are protected 
place 
“of trial, while attending there for the 
* purpose of the cause, and while returning 
“home ; eundo, morando, et redeundo.” 
Norton in his work on Evidence intended 
to be applicable to the Courts of this country, 
„observes (Section 360 ):—“It may be 
‘shortly stated that witnesses are pro- 
“tected from arrest, eundo, morando, et 
“redeundo (i. e./, ou their way to the Court, 
“at Court, and on their way back.” 


Nor does the principle in question’as to the 
protection of parties and witnesses rest entire- 
ly on the authority of law writers,+without 
any support from the views of the highest 
Court in the country. The late Sudder 
Court held that a person, being in attendance 
on a Collector. to defend a suit or claim 
pending before that officer is protected from 
arrest under Civil process, in like manner 
as persons in attendace on a Magistrate to 
answer a Criminal charge, and that in either 


case, the protection will last only as long | 


as the party is in actual attendance or 
coming to, or returning from, the Court. 
(Coustruction No.’893, Cal. C., Ist August 
1834), True it is that this ruling of the 
Sudder Court applies only to the case in 
which a person attends before a Collector, 
But if a party iu attendance on a Collector 
enjoys the privilege of execution from 
arrest, I see no reason why that privilege 
should be withheld froma party attending 
a Civil Court. 


It would, I think, be contrary to the 
whole policy of the law to put a person 
in a worse position than he would other- 
wise have been in, by reason of his 
complying with a summons issued by a 
Court for his appearance. Every person 
against whom a suit is instituted has a 
right to appear and defend himself. To 
expose him to the risk of arrest when he 
attends to answer the claim against him, 
would be virtually to deprive him of that 
right. It is said that he might employ a 
vakéel to act and plead for him ant thus 
avoid therisk of arrest. But every person 
has a right to plead his own case in person. 


He may not have the meaus of employing | 
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a pleader. To hold that in such a case 
he must submit to the suit against him 
being decided ex-patte in his absence would 
be monstrous. Iam of opinion, therefore, 
that a defendant, who appears to answer 
the claim against him, is entitled to pro- 
tection from arrests ynder Civil process on 
his’ way to the Court, at Court, and on his 
way back, 


But the point remains to be consi- 
dered whether Section 19 Act XI cf 
1865 takes away or interferes with the 
indemnity which he would otherwise have 
enjoyed. Section 19 Act XI of 1865 pro- 
vides :-—‘‘ When a decree is passed in any 
“suit of the nature and amount cognizable 
“under this Act, the Court passing the decree 
“ may, at the same time that it passes the de- 
“ cree, on the verbal application of the party 
‘in whose favor the decree is given, order 
“ immediate execution thereof by the issue of 
“ warrant, directed either against the person 
“of the judgment-debtor, if he is within the 
“local limits of the jurisdiction of the Court 
“ passing the decree, or” &o. It is contend- 
ed that under this Section, a party in whose 
favor a decree is passed by a Court of 
Small Causes is entitled on a verbal appli- 
cation for the execution thereof, to obtain 
a warrant for the arrest `of the judgment- 
debtor, and to have that warrant executed 
at once, whether the judgment-debtor was 
in attendance in Court to defend the case, 
or is on his way home back from the Court ; 
otherwise it is said that this Section would 
be wholly nugatory, the judgment-debtor 
being permitted to leave the Court and 
allowed an opportunity after returning 
home to elude the writ issued for his 
arrest, I think that this contention is 
not sound. The same objection might be 
urged against the adoption of the principle 
in question in the case of decrees of other 
Courts than those of Small Causes. I see 
no reason why a defendant, who appears 
to answer the claim brought against him in a 
Small Causé Court, should be debarred from 
the privilege which defendants in other Courts 
enjoy. If there was any thing in the law èn- 
acted to regulate the procedure of Small Cause. 


Court which took away such privilege from - 


defendants appearing in those Courts, un- 
doubtedly I should be bound to follow the ex- 
press provisions of the statute without refer- 
ence to any rule or principle of law of the 
country that may be found ‘fn any of the 
standard works of English Law or any ruling 
of the late Sudder Court on the state of the 
law existing before Act XI of 1865 was en- 
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acted ; but Section 19 of the Act in question 

does not seem tobe contrasy to the principle 

I have already mentioned. As I understand 

the Section, it simply authorizes the Judge of 

a Court of Small Catses, at the same time 

that it passes a decree, on the verbal applica- 

tion of the party in whase favor it is given, 
to issue a. warrant against the person of the 
judgment-debtor. If he is within the local 

limits .of the Courts jurisdiction, all that a 

decree-holder is entitled to, “under that Sec- 

tion, is to obtain warrant at the time when 
the decree is passed, without his being re- 

quired to put in a written application upon a 

proper stamp, for execution of his decree 

under the provisions of Section 2:1 Act 
~ VIII of 1859, and to go through the 
preliminaries which the law  preséribes as 
necessary to be observed before g warrant can 
‘issue. There is nothing in Section 19 which 
gives a warrant of arrest issued under that 
Section a greater force nud efficacy than any 
other warrauts of arresthave. The warrant, 
therefore, must be executed subject to all the 
conditions and restrictions under which other 
warrants are executed. Ifa defendant who 
attends a Court of Small Causes in pur- 
suance of a summons issued for his appearance 
be liable, as soon as judgment is given against 
him, to be arrested, parties who have the 
misfortune of being sued in such a Court 
would be deterred from making their de- 
fence, and would be deprived of aright to 
which every defendant is entiled, viz., that of 
laying hig case before the Court to enable it, 
from the facts elicited from the statements 
of both parties, to pronounce a more satis- 
factory judgment than if it had been left 

‘to come to a conclusion from the allegations 

of the plaintiff only, and the proofs adduced 

by him. It may be that a person against 

whom a suit for rupees 500 is brought in a 

Small Cause Court, has not the means of 

mustering up that sum on so short a notice as 

is piven by the summons to a defendant in a 

Small Cause Court case, and if he is a man 
a with sense of honor, he would much rather 
not appear, and suffer judgment being ‘given 
ex-parte against him, than expose himself to 
the risk of being arrested as soon as judg- 
ment is passed. For the above reasons, I am 
of opinion that the arrest of the petitioner 
was illegal, 

With regard to the second question, it 
appears to me that if the arrest of the peti- 
tioner was eillegal, the money paid by him 
under the pressure of such arrest and of his 
ssubseqnent confinement in jail is to be con- 
‘sidered as money not realized by due process 


` 


oF 


of law, but as money illegally exacted. Itis, 
therefore, not available in equity to satisfy a 
decree of the plaintiff by whose illegal con- 
duct the money was wrung from the peti- 
tioner, The decree-holder is not to be per- 
mitted to take advantage of his own wrongful 
act, and is liable to refund the amount ia 
question. He may, however, proceed to 
realize the sum due to him under the decree 
in any mode prescribed by the law. 


The judgment of the High Court was 
delivered as follows by:— $ 


Peacock, C. J.—This case is very clearly 
stated and well argued by the Judge of the 
Small Cause Court in the reasons which he 
has given for his opinion. 


We are, however, of opinion that when, 
by Section 19 of Act XI of 1865, a Small 
Cause Court passing a decree was authorized 
to order immediate execution by the issue of 
a warrant, either against the person or 
against the moveable property of the judg- 
ment-debtor, it was not intended that the 
debtor should be protected from arrest under 
the warrant, uutil after he had had a reason- 
able time for returning to his home. In 
other words, the Legislature never intended, 
when it authorized immediate execution, to 
give the judgment-debtor a fair chance of 
getting away. 


With regard to the second question, it 
appears to us that it would be very un- 
sweasonable after the plaintiff had obtained 
a decree against tha defendant, and the de- 
fendant had paid the amount, to compel the 
petitioner to return it to him, merely because 
hee was arrested before he reached home 
under an execution issued against his person 
by the Court, and paid the amount decreed 
against him in order to obtain his discharge. 
It appears to us that to order such a re- 
fund would be very much like trifling with 
the administration of justice. 
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Lhe lith May 1868. 


Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Hindoo Law—Marriages between dif- 
ferent castes — Jurisdiction — Con- 
jugal rights. 


: Case No. 2166 of 1867. 


Special Appeal from a decision passed by 
the Deputy Commissioner of Kumroop, 
dated the 6th June 1867, affirming a 
decision passed by the Sudder Moonsiff 
of that District, dated the 9th January 
1867. 


‘Melaram Nudial (Defendant Appellant, 
VETSUS 


Thanooram Bamun (Plaintiff) Respondent. 
Baboo Nuleet Chunder Sein for Appellant. 


Baboo Obhoy Churn Bose for Respondent. 


The general Hindoo Law being against a marriago be- 
tween persons of distinct castes (e. g., Domes and 
Harees), local custom can alone sanction it. 

A Civil Court cannot pass a decree for the recovery 
of the person of a wife, the proper order being for the 
restitation of conjugal rights. 


Mitter, J—~-We are of opinion that the 
. decision of the Lower Appellate Court in this 
case is defective. The plaintiff is a Dome 
Brahmin, and the girl to whom he says he 
was married is alleged to bea Haree. It is 
to be observed that Domes and Harees 
are two distinct castes, und the question is 
whether a marriage between a Dome Brah- 
min and a Haree girl is good and binding. 
Local custom is the only authority by which 
such a marriage can be sanctioned, the 
general Hindoo Law being aguinst it. The 
Lower Appellate Court ought, therefore, to 
_ come to a distinct finding as to whether such 
a custom exists or not, and the case opght 
to be remanded to it for that purpose. 


We are also of opinion that the Civil Courts 
cannot pass a decree forthe recovery of the 
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person of the wife, the proper order in all 


such cases being an order for the restitution 
of conjugal rights, as*ruled in the judgment 
of this Court, dated 23rd July 1866, report- 
ed in VI Weekly Reporter, page 105. The 
decree passed by the Lower Appellate Court 
is reversed, and the segse is remanded for a 
fresh trial with reference to the above re- 
marks, 





The 11th May 1868. 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, - 
Judges. 


Jurisdiction — Land leased for a 
school anda church—tLiability to 
enhancement by judicial proceed- 
ings—-Section 17 Act X. 1859, 


Case No. 1797 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Additional Judge of Nuddea, dated 
the 21st May 1867, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 13th March 1866. 


Ranee Shurno Moyee (Plaintiff) Appellant, 
VETSUS 


Reverend C. Blumhardt (Defendant) Re- 
spondent. 


Baboos Bhuggobutty Churn Ghose and 
Sreenath Doss for Appellant. 


iL Siia dad Hahoa-Onvokoal 
Chunder Mockerjee for Respondent. 


Revenue Courts have no jurisdiction in a suit to re- 
cover arrears of rent at an enhanced rate from a tenant 
to whom’land had been leased for the express. purpose 
of building a school and a church, 

No tenures are Hable to enhancement of rent by 
judicial proceedings, except the tenures of ryots having 
right of occupancy, 

.è 
Phear, J.—THe plaintiff sues in the Re- 
veuue Court to recover arrears of rent at aif 
enhanced rate after nolice served upon the 
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defendant according fo the provisions of | the meaning of Act X of 1859. If his 


Section 13 Act X of 1859. The land in 


tenure is liable to enhancement, it must be 
respect of which the plaintiff claims these 


by reason of some custom affecting it and 
arrears was let to the defendant in a series | making it so linble, or because, by the 
of two or three takings, all of which are | terms of the relation between himself and 
now comprehended, or, at any rate, referred ; the plaintiff, he has expressly or impliedly 
to, in the pottah of 1842. It appears that | agreed that it should bé,so. Now certain- 
Mr. Blumbardt, in thé “first instance, took ' ly, to my understanding, there is no custom 
some five beegahs of land for the purpose | which is judicially recognized within the 
of building a school. He afterwards took: operation of which Mr. Blumhardt’s hold- 
fifteen te-gahs more ; andsthen again, we ing could come. No other custom has been 
think, five beegals ; and, lastly, two addition- | established by evidence. It is not suggested 
al beegahs. Tho last plot of land was for) that there has ever before been an instance 
the purpose of building a Church upon, andi of the enhancement of rent of land let 
the intermediate plots were let to Mr. Blum- | and occupied as the site of school premises 
hardt for the express purpose of carrying|and a church, and there is nothing in thé 


out more effectually the object for which 
he had first taken the five beegahs, namely, 
the building and maintaining of a school. 


We have considered the terms of the pottahs, | him liable to enhancement. 
'even supposing that this was a question 


and the acknowledged purposes for which 
the land was let, in connection with the 
various decisions to which we have been 
referred, namely, with the decisions reported 
in the VIII Volume, Weekly Reporter, page 








terms of the agreement between Mr. Blum- 
hardt and the plaintiff, so far as they have 
been disclosed to us, which should make 
Therefore, 


of enhancement of such a character in re- 
gard to the tenure, and the persons affected 
by it, as might properly be the subject of 
the “jurisdiction of the Revenue Courts, 


251, andin Volume VI£ Weekly Reporter, lit seems to me that the plaintiff her failed 
page 237, and also Volume VIL Weekly | to make out, as a matter of right, her claim 


Reporter, page 874, and Volume V, Weekly ito any enhancement at all. 


Reporter, page 34, aud Volume 1, Indian 
Jurist, new series, page 427 ; and we are 
of opinion that this case falls within tliat 
class of cases which is held by these deci- 
sions, not to be the subject of the legislation 
of Act X of 1859. It follows, therefore, 
that the Collectors Court had no jurisdie- 
tion to entertain the plaintiff’s suit, which 
must, consequently, be dismissed. 

For my own part, however, I wish to justi- 
fy the conelusion at which I have arrived by 
another argument, 
1859, no doubt, by implication, does make 
the subject to which it refera liable to eu- 
hancement of rent under the circumstances 


of one or other of the alternatives mentioned | 


in that Section ; but the subject of Section 
17 isaryot having a right of occupancy 
only, and as far as L know, there is no other 
part of Act X, and no other enactment out- 
side Act X of 1859, which expressly makes 
any teñure liable to enhancement of rent. 
Therefore, if any tenure, not being that of 
a ryut having a right of occupancy, is lia- 
ble to be enhanced in rent by judicial pro- 
ceedings, it must be upon the foundation 
of custom, or of agreement expressed or 
implied. Now, in the particular case before 
us, I suppose both sides would be unanimous 
in saying that Mr. Blumhardt is not a 
ryot having a,right of occupancy within 


Section 17 Act X of 


Whichever 
way, therefore, the casa is looked at, it seems 
to me that the plaintiff’s suit ought to he 
dismissed. The appeal, therefore, is dis- 
missed, and the decision of the Lower Ap- 
pellate Court affirmed with costs. 


The 11th May 1868. 
Present: 


The Hon'ble J. B. Phear and C, Hobhouse, 
Judges. 


Fraudulent failure to pay rent—Sec- 
tion 10 Act XIV. 1859. 


: Case No. 1576 of 1867. 


Special Appeal from a decision passed by 
the Judge of Nuddea, dated the 18th 
April 1867, reversing a decision passed 
by the Principal Sudder Ameen of thut 
District, dated the 2isét December 1865. 


Bhugwan Chunder Roy and others (Defend- 
auts) Appellants, 


VETSUS 


Raj Chunder Roy (Plaintiff) Respondent, 
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Fe men etn 


Buboos Onoekool Chunder Mookerjee und suit is barred by lapso of time, But then 
Bhuggobuity Chunder Ghose tor „jit is said that inasmuch as the essence of 
Appellants, the cause of action in.this case is the fraud 

of the defendaut, the time prescribed by the 

Baboo Anund Chunder Ghosal for | Act XIV of 1859 does not, under the pro- 
Respondent. visions of Section 10, begin to run until 

” Where one of two co-owners of a putnee fraudulently the moment when the fraud was first dis- 
fails to pay his share of rent, and permits the putnee covered by the party’ wronged, that is, by the 


to be sull by the zemindar for arrears, the other co- j} ..1,3,,43 x ae 
owners e of action against him accrues at the date | plaintiff. The objection on the ground of 


of sale when the fraud is consummated, limitation was taken by the defendant in the 


a Court below, but the Lower Appellate Court 

Phear, J.—Tne plaintiff and the first de- i the plea. beni i : 
fendant were co-owners in a certain putnee. ek a ies a hae an 
It seems that the said defendaut failed to pay of Section 10 Act XIV of 1859, and that tha 
at OF th rat due ei, hid no og wv the 
n j until 25th ssin 1 that is, until the 

is . i «ye » ` 3 4 

sold by the’zemindar a r saa date when Omes Chunder, the first-named 
the Ist Jeyt 1260. shortly alter the sale | Jefendant, is said to have taken actual pos- 
for nrréars of rent, namely, on the 25th) Session of the property, namely, the putnee 
Assin 1260, it is said that the first defendant | which was sold. The reasoning of the 
obtained possession of the putnee as owner, ' z 


| Judge seems to be this, that the fraud of 


either by reason of its having been bought | the first defendant consisted in his purchas- 


at the sale benamee for him, or because he ine iho property at the sale for arrears of 


. s ' ef 
subsequently bought fi 2 the ee ‘rent, although he sues the person by whose 
at that sale. The pluintiff now seeks to, default the sale was brought about, “and 


ce adk is a th Pence pollen 
; ‘ gslons Of Act 0 oy, urther, tha 
plaint, but which we are unable, from the | this illegal act of tho first-uamed defendant 


pinnit iteeli, 15 puder n in such a way | could nof, under the circumstances of the 
ns to see that they constitute a cause of sult, ` 


hich has: 18° have been discovered by the plaintiff, 
We gather from the argument which has) antil actual possession was taken by the 


been placed before us by the pleader for the | gefendant in Assin 1260. Thus. He Gon- 
plaintiff, that the cause of action intended to} Judes, that, decore tor Gestion 10: tie 
be saed upon is, that the defendant original- | plaintiff's cause of action must be attributed 
ly defaulted in the payment of his share OF ee this dnte: 

the rent, with the purpose of bringing about lie 7 
a sale by the zemindar for arrears of rent, Now, this mn 9 k an ene misap- 
in order to deprive the plaintiff of his share! prehension a i a ie 18 Rie of fraud, 
in the property, and, by purchasing himself, which hee o n o 10 hoe 
at the sale, to become sole owner of the XIV of 1859. . , ran aa referrec 
putuee, to the exclusion of the plaintiff. | to means the fraud aguinst the plaintiff, 
And he has stated to us a scheme of a some- which coustitutes the substantial matter of 
what complex nature, which, he said, was his aaa ieee RA although a ae 
the plan followed by the defendant for the! a EE ae the mema 6 ae 
purpose of effecting this fraud. We cer- | defaulter himae Be an Infringement of the 
tainly cannot see that the ground of attion, | provisions of Act VIII of 1859, it was noi 
thus described by the plaintiffs pleader, is | in itself a Heese He plaintiff, nor 
really disclosed in the plaint, or in the plaint | Ven, g, we E ne case of tle 
taken together with the plaintiffs written plaintiff as put forward by us pleader, has 
statement: and we cannot discover in these i 1t 88y relation whatever in this particular 


: to the actual fraud relied upou. It 
vy other legal cause of suit. Cnag ; : 
documente ayy j : was the particular end no doubt, according 


But assuming that the defendant is liable to | ty the plaintiff, which the defendant had in 
the charge of fraud, which the plaintiff's; view when he committed the alleged fraud ; 
pleader has put before us, it is clear that| but it is not the fraud itself, even though, as 
that fraud against the plaintiff was consum- | the Judge below observes, it was an act 
mated by the sale ou the Ist Jeyt 1260, and | done in infringement of Act WII of 1859. 
therefore that the plaintiff’s cause of action. The defendant’s fraud against the plaintiff 
accrued at that date. Ifso, inasmuch as | would have been as complete, and the injuey 
he did notsue until the Gib Assin 1272, his caused thereby to the plaintiff would have 
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been as great as it is now said to ba, if the 
defendant had been outbid at the sale, and a 
stranger had bought the property. We can- 
not see, therefore, even supposing that the 
cause of action upon Which the plaintiff in- 
tended to sue was set out in his plaint, that 
the Judge is right in considering that it was 
brought „by the provisions of Section 10 
Act XIV of 1859, within the period of 
limitation prescribed by law in that behalf ; 
and that, consequently, the ‘bringing of the 
suit was not barred. On this ground, we 
are obliged to say that the conclusion of the 
Lower Appellate Court is wrong, in so far as 
it over-rules the plea of limitation. But we 
further think, as we have already said, that 
the plaint, even taken together with the 
written statement of the plaintiff, does not 
disclose a cause of action against the defend- 
ant, and therefore that the suit ought, by 
the plaintiff's own showing, to be dismissed. 
This is one of those cases wherein we have 
so often lately had to observe that grent 
‘mischief is done and much harassment 
caused to the parties by the circumstance of 
the Court of first instanced not having done 
its duty in rejecting a plaiat which ought 
never to have been filed. . 

We decree the appeal, reverse the decision 
of the Lower Appellate Court, and dismiss 
the plaintiff's suit with costs of all the 
Courts. 





The Lith May 1868. 
Present: 


‘The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Certificate under Act XL of 1858 
(Sections 9, 19, and 21)—Guardian’s 
accounts—Guardian’s fitness, 


Case No. 40 of 1868. 


Sex Miscellaneous Appeal from an order passed 


by the Judge of Moorshedabad, dated the 
14th December 1867, i 


Ram Dyal Gooye and another, Appellants, 
versus 


Amrit Lall Khamaroo, Respondent, 


Baboos Riek Chunder Mitter and Mohinee 
Mfohun Roy for Appellants. 


Baboo Nil Monee Sein for Respondent, 
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An applicant fora certificate under Act XL of 1858 
having alleged that the appointed guardians had neglect- 
etl their charge in various ways, the Judge called upon 
the guardians to produce their accounts, and, on their 
failing to do so, took away their certificate and gave it 
to the applicant. 


HELD, that the Judge would have been justified by 
Section 21 in cancelling the- guardians’ certificate, if 
sufficient cause were shewn ; byt he had no authority to 
do what he did, the accounts which a Judge can call for 
under that Section being those which a discharged 
eguardian ‘ia to furnish to his successor in office, and the 
only way in whicha guardian retaining office can be 
made to furnish such accounts is by a regular suit 
brought by a relative or friend of the minor. 


Henp, that before appointing a guardian, the Judge 
should satisfy himself, under Section 9, of the applicant's 
fitness for the office. 

Glover, J.—Tuis was an application by 
one Amrit Lall Khamaroo for a certificate 
under Act XL of 1858, on the allegation 
that the appointed guardians, Ram Dyal and 
Mussamat Brojo Soonduree, had neglected 
their charge in various specified ways. 


On receiving the application, the Judge 
appears to have called upon the guardians to 
produce their accounts and, on their failing 
to do so, took away their certificate, which 
he granted on the same day to Amrit Lall. 


The original guardians now appeal, 


The Judge does not state under what 
Section of the Act he proceeded, and it 
appears to us that there is uo Section under 
which he could have called on Ram Dyat 
and Brojo Soondtiree to produce their ac- 
counts so long as they remained in the office 
of guardians. 

It has heen suggested by Counsel that he 
proceeded under Section 19 of the Act, but 
Section 19 refers to third parties, relatives, or 
friends of a minor wishing to force a guard- 
inn to give in his accounts ; and, moreover, 
that Section provides, that for such a purpose, 
a regular suit must be instituted by the relative 
or friend in question, a simple application for 
such purpose not being sufficient. The Full 
Bench decision in the case of Nanee Bibee 
versus Khajah Surwar Hossein, 7 Weekly 
Reporter, 522, has ruled this point. 

The only Section under which the Judge 
could have-acted, if he thought that the 
gnardians had neglected their trust, was Sec- 
tion 21. By that Section he would have 
been justified in summarily eancelling the 
guardinn’s certificate, if waste were proved or 
any other sufficient cause shown ; but tha 
Section gave him no authority to call upon 
Ram Dyal and Brojo Soonduree, whilst still 
guardians of the minor, for accounts, or to 
make their neglect to file them a reason for 
eancelling their certificate. The accounts 
which a Judge can call for under Section 21, 


D 
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are those which are to be furnished by a 
discharged ‘guardian to his successor in offiee, 
and not those in the hands of a guardian who 
still retains his office. 3 


The ‘only way in which such’a guardian: 


can be made to furtish such accounts is by a 
regular suit brought- against him by some 
relative or friend of the minor, A Judge 
‘has, it seems to us, no power to demand 
them. 


‘The case must, therefore, be remanded in 
‘order thatthe Judge, before cancelling the 
certificates of the original guardians, may 
take evidence as to the negligence and waste 
‘alleged against them, and decide whether 
there is ‘‘suffictent cause” for his interfer- 
ence. If- he consider that there is such 
sufficient case, he can cancel the certificates 
át once without calling for accounts, 

But before appointing Amrit Dall Kha- 
maroo, who appears to be a man of low caste 
and position, and is alleged to be illiterate 
and incapable, the Judge should satisfy him- 
self, with reference to Section 9 of the Act, 


as to the proposed guardian’s fitness for the 


office he wishes to undertake. 





Tho llth May 1868, 
Present : 


The Hon'ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Presumption afforded by possession— 
‘ Onus probandi—Caveat emptor. 


Case No. 2388 of 1867. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 17th 
June 1867, reversing a decision. passed 
by the Moonsiff of that District, dated 
the 24th Deeember 1866. . 


Shahaboodeen Chowdhry and others (Plaint- 
iffs) Appellants, 


BErSUS 


Ram Gutty Chuckerbutty and others (De- 
fendants) Respondents. ; 


Baboos Chünder Madhub Ghose and Shu- 
shee Bhoosun Bose for Appellant. 


Baboo Kishen Succa Mookerjee for Re- 


spondents, 


When parties are in possession of an estate it is gene- 
rally to be presumed that they have been in possession 
as Owners ; and ‘it lies on the party alleging that that 
possession is of a different nature, such as that of an 
under-tenant, to prove the alleg ation, ' 
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Where a party purchases an estate sold in execution, 
after notice that parties other than the judgment-debtor 
claim rights and interests in the property, the rule of 
caveal emptor applies. : , 


Jackson, J.—Tue defendant in this case, 
Ram Gutty Chuckerbutty, appears to have 
obtained a decree against one Fukir Chand 
Nundee ; and in execution .of that decree 
he applied to the Court to sell the right, 
title, and interest of the jndgment-debtor in 
a. certain turreff called Aboo Shurreeff, 
which had been sold by the Collector for 
arrears ‘of Government Revenue in 1196 
Mughee, and of which this Fukir Chand 
Nundee was the designated purchaser. 

Thereupon, Shahaboodeen Chowdhry, the 
plaintiff in the present suit, entered, we are 
told, an objection under Section 246 of the 
Civil Procedure Code, alleging himself to 
be the proprietor and in possession of the 
rights in question on his own behalf. 

This objection if made, was over-ruled in 
the execution proceedings in consequence of 
the claimant failing to establish his posses- 
sion to the satisfaction of the Court, The 
sala at any rate took place, and the decree- 
holder himself became the purchaser, if 
seems, for the very small sam of rupees 130. 
Thereupon, the claimant brought this suit 
to establish his rights. 

The Moonsiff in whose Court it was tried 
gave judgment for the plaintiff, and ordered 
that ‘the sale effected under date thé 24th 
“of April 1865 be reversed, that the plaint- 
“iff do enjoy, as at prosent, the uninterrupt- 
“ ed possession of the different portions and 
“ shares of lauds claimed by them, and do re-. 
“ ceive costs from defendant No. 1,” &e, 

This decree coming before the Zillah Judge 
in appeal, the Judge was of opinion that 
although the plaintiff had established his 
case of uninterrupted possession for many 
years in the landin dispute, he had failed 
to make out his allegation that he had ac- 
quired any proprietary right by a re-convey- 
ance from Fakir Chand; and that his 
possession was not malikee, or proprietary, 
but in the nature of that of an under-tenant ; 
and thereupon, he reversed the Moousiff's 
order and dismissed the suit. 

From this decision the plaintiff appeals 
specially. It seems that no howalah, from 
Fukir Chand ‘Nundee to the plaintiff was 
produced, and it may be assumed that the 
re-conveyance to the plaintiff has not been 
satisfactorily made out; and we think that 
there ean be little doubt that the true state- 
ment of the case would be that the purchase 
on the part of Fukir Chand,was ab initio*a 
benamee purchase. : 
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The Government sale, it is true, was not 
made under the recent Sele Laws of which 
the provisions are very stringent as to be- 
namee transactions, but it was apparently 
made under Regulation XI of 1822, which 
provides in such cases a penalty limited in 
amount, or if the discovery of the denamee 
purchase be made within two years, the 
Collector is authorized to cancel the sale. 


Nevertheless, the parties may have been 
influenced by the consequences which would 
follow if the facts were truly stated, and 
may, for this reason, have set up the alleged 
re-conveyunce which they were unable to 
prove. Nevertheless, the broad fact is 
proved that for thirty years and more, the 
plaintiff, and not Fukir Chand Nundee, has 
been in possession of the ¢urruf. The 
circumstance that Fukir Chand Nundee’s 
name was registered in the Collector’s books, 
and that the paymeut of Government reve- 
nue was made in bis name, and occasionally 
by his agency, is not one of such signifi- 
cance as in any degree to affect the inference 
arising from the fact of actual possession. — 


But the Judge has chosen to infer that the 
possession was not of a proprietary kind. 
Now, when parties are in possession of an 
estate, it is generally to be presumed that 
they have been in possession as owners ; and 
it lies on the party making the allegation that 
that possession is of a different nature, such 
that of an under-tenant or the like, to prove 
such allegation. Now, in the present case 
there is no proof of this. It appears, there- 
fore, that the plaintiffis entitled to the entire 
benefit of the presumptions arising from his 
long possession. ‘That possession, as it has 
heen frequently ruled, does confer a prema 


facie title, and would entitle the party who. 


establishes it to maintain himself in posses- 
. sion till a better title is proved. 


In the present case, the present purchaser 
cannot claim the immunities and privileges 
of a purchaser without notice. He him- 
self caused the estate to be put up to 
sale. Qn his doing so, a claim was at 
once made on behalf of the plaintiff, and 
consequently the purchaser bad full notice 
that persons other than the judgment-debtor 
claimed rights and interests in the property. 
If after that he chooses to make the pur- 
chase, the rule of caveat emptor applies and 
he must take the consequences. 


The plaintiff is entitled to ajadgment ; the 
decision of the Judge must be set aside and 


a decree given in favor of the plaintiff. But. 
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under the circumstances of thb case, seeing 


that the plaintif has chosen to allow Fukir 
Chand Nundee to appear through all these 
series of years as the ostensible owner, and 
has thus encouraged the belief that the pro- 
perty was his and might be resorted to in 
satisfaction of decrees given against him, we 
think that the plaintiff should have no costs, 
and that each party should pay his own costs 
of the whole of proceedings. 


. There seemed to be some question whether 
the claim under Section 246 was actually 
preferred orno. This is not very clear ; 
but the position of the purchaser would not 
be materially affected, if it should turn out 
that no such claim was made in the execu- 
tion proceedings, because the purchase not 
being one by private contract, but a purchase 
ata sale of the rights and interests of the 
judgment-debtor, there was nothing guaran- 
teed to the purchaser, and he purchased at his 
ownri k, and therefore is notin the position 
of ani iuocent purchaser without notice. 


In g ving this judgment it must be under- 
stood t iat we do not restore that portion of 
the Mc onsiff’s decree which declared a re- 
versal: f the sale, That could not properly 
he don and was unnecessary. The deeree- 
holder surchased the rights and interests of 
the judsment-debtor ; he has got them, and 
must 11uke the most of them, but the sale 
should 10t have been set aside. 


The 12th May 1868. 
Present: 


The Hon'ble G. Loch and F, A. Glover, 
Judges. 


Ros a judicata—Section Z Act VIII. 
18 


a Case No. 1329 of 1867. 


Specia Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
19th February 1867, reversing a de- 
cisio passed by the Principal Sudder 
Ame'n of that District, dated the 12th 
Feb: wary 1866. 


Madhoo Pershad (Plaintiff) 


Appellant, 
: versus 
Lalljee Shahoo and others (Defendants) 
Respondents, 


- 
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Baboos Kalte Kishen Sein and Debend The present suit, therefore, is essentially 


Narain Bose for Appellant. 
Mr. C. Gregory for Respondents. 


After the partners of a trading firm had dissolved 
partnership and divided assets and liabilities, a suit 
was brought against the firm by a creditor and decreed, 
notwithstanding the plea put in by one of the partners 
CM), that by the private arrangement among the part- 
ners, the debt sued for pertained to the other partne r’s 
(Z's) share of the liabilities. 


HELD, that this was not a res adjudicata as between 
Mand L, and that the former was not barred by Sec- 
tion 2 Act VIII of 1859 from suing the latter to recover 
ae share of the property gold in execution of the above 

ecree. 


Glover, J.—T ax parties to this suit were 


qt one time partners ina trading firm, who 
by a private arrangement between them- 
selves in 1855 dissolved partnership, and 


divided assets and liabilities in certain 
proportions. 

A creditor of the firm, one Jankee Ram, 
sued all the partners, and obtained a decree ia 
spite of the plaintifi’s (Madhoo’s) plea that by 
the arrangement above mentioned, the parti 
cular debt sued for appertained to the de- 


fendant Lalljee’s share of the liabilities, 


The decree-holder took out execution, and 
sold the joint property in satisfaction of his 
claim. 


And the pluintiff now sues to recover from 
his partners his share of that property, on the 
ground that by the articles of agreement, he 
was not liable for the debt on account of 
which the property was sold. 

The Judge (in opposition to the view 
taken by the Court of first instance) decided 
that the plaintiffa suit was barred by Section 
2 Act VIII of 1859, because his plea of 
non-liability under the arrangement had al- 
ready been adjudicated upou in the suit 
brought agaiust the firm by Jankee Ram. 

It appears to us that the Judge was wrong, 
The cause of action to Jaunkes Ram was 
non-payment of a debt due by the firm collect- 
ively, and no private arrangement between 
the partners could defeat his claim to have his 
debt satisfied from the property of the firm, 
to which, and not to any particular indivi- 
dual of it, he gave credit. The plea, there- 
fore, of Madhoo that Jankee Ram’s claim 
was one of the Mozufferpore liabilities, ‘and 
ns such pertained to Lalljee under the pri- 
vate arrangement between the members of 
the firm, was no answer to Jankee Ram ; 
but if proved, it would have been a very 

‘sufficient reason, as between Madhod and 
Lalljee, why the former should not be liable 
for debts which by private agreement had 
been specially allotted to the latter. 


a 


different from the one already decided, and 
the parties toit hold very different positions ; 
and if Madhoo can prove the agreement. alleg- 
ed by him to have been entered into be- 
tween him and the defendant, there is no 
reason why he sheuld not recover from 
Lalljee. 

We, therefore, reverse the Judge’s- order, 
and direct him to try the appeal on its me- 
rita. ‘The costs of this appeal will be paid 
by the respondents. 





The 12th May 1868, 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. ) 


Joint Hindoo family—Presumption— 
High Court — Appeal— Procedure — 
Section 337 Code of. Civil Pro- 
cedure. 


Cases Nog, 292, 268, 273, and 269 of 1867. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Patna, 
dated the 16th July 1867. 


and others (Defendants) 


Badul Singh 
Appellants, 


VETSUS 


Chutterdharee Singh and others (Plaintiffs) 
Respondents. 


Baboos Unnoda Fershad Banerjee and 
Kishen Succa Mookerjee for Appellants. 


Mr. R. T. Allan and Baboo Hem Chunder > 
Banerjee for Respondents. i 


Certain Hindoos descended from a common ancestor, 
after having lived in commensality and joint estate, 
separated, no deed of separation being executed, or 
reservation expressed of any kind. About 11 years 
after, one of the parties to the separation sued the others, 
alleging that certain immoveable property, which stood 
in the name of the defendants or their ancestor, had 
remained in the possession of the defendants on the 
allegation of exclusive purchase; but that it would be 
proved to have been acquired by joint ancestral income ` 
during the time the family wasjomt. ee 


HELD, that the common presumption of Hindoo ‘Law 
in favor of members of a joint family did not apply go 
such a case, and it lay on the plainfiffs to show why 
they were silent so long, 
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HELD, also, that as other property was proved to have 
been separately acquired by the members of the family, 
there was no more presumption of joint than of separate 
acquisilion. . ` 

Among the properties in asuit for possession was one 
of which the beneficial owner, though he applied undor 
Section 73 of the Civil Procedure Code, was not allowed 
by the Court to be made a defendant; notwithstanding 
judgment was given for the plaintiff in respect of the 
property in question, with costs? against one of the de- 
fendants who was the ostensible owner. Some of the 
defendants appealed, but the one last mentioned appealed 
separately against the award of costs, 


Hexp, that as the judgment (which was erroneous) 
was on a ground common to all the defendants, and 
the appeal was substantially against the whole 
decree, the High Court was competent, under Section 337 
Civil Procedure Code, to reverse the decree, though only 
some of the defendants had appealed, and though the 
one who had appealed as to costs had engrossed his 
pit only on a stamp to cover the amount of those 
costs, 


Jackson, J.—Taese four appeals arose 
out of two suits, which may be denominated 
cross-suits, which were tried together in the 
Court of the Principal Sudder Ameen of 
Patna: the appeal No. 292 being on the 
part of the defendants in one suit, and the 
other three appeals being preferred by 


~ separate defendants in the other suit. 


lt is convenient to dispose of these four 
appeals in one judgment, but I shall advert 
to them in the order in which they have 
been named above, 


The whole of the parties to all the appeals 
are descended from one common ancestor, 
Hoorul Singh ; and for the purposes of this 
litigation they may be divided into two 
parties: one being that of Chutterdharee 
Singh, descended from the 2nd and 4th sons, 
Dabee Singh and Ghomandee Singh ; and 
the other, the party of Badul Singh, descend- 
ed from the first and third sens, Bholah 
Singh and Leela Singh. 


The parties having formerly lived in com- 
mensality and joint estate appear to have 
separated in Bysack 1262 Iruslee. 


According to the written statements, the 
separation at that time in estate was as 
complete as the parties could make it. No 
deed of separation appears to have been ex- 
ecuted, no reservation of any kind was 
expressed, no difference or quarrel appears 
to have taken place, and the separation was 
as noiseless and peaceable as any separation 
could possibly be. . 


About eleven years and five or six months 
after this separation, the party of Chutter- 
dharee commenced a suit in the Principal 
Sudder Ameen’s Court, alleging that certain 
immovenoble property, which stood in the 
nae of the defendants or their ancestor, 


hatl remained in the possession of the defend- 
ants on the allegation of exclusive pur- 
chase ; “but it would be satisfactorily proved 
“that the mouzahs in question were at- 
* quired by ancestors, or by joint ancestral 
“income, during the time the family was 
“joint ;” and.it was stated that the causa 
of action arose in Bysack 1262, when, as 
above stated, the separation took place. 


The suit was filed on the 25th of August 
1866. 


The defendants, for some reason unex- 
plained, did not file their written statements 
until the 20th December of that year ; and, 
in the same breath, they instituted an exacte. 


ly similar suit egainst the plaintiffs in the 


first suit. In their written statements, as 
defendants, they denied that the disnuted 


property had been acquired by means of joiat 
proceeds of ancestral property. They alleged 
on the contrary that the acquisition of 
the property in dispute had arisen by means 
of monies borrowed by the defendants, for 
which they alone were liable, and that in 
fact the property had been, and was, in the 
possession of the parties from whom they 
(the defendants) had borrowed the money 
as security for the loan. They maintain 
that the suit instituted for the recovery 
of a share in such property after so long a 
time is unjust and unreasonable ; and they 
farther said that the plaintiffs, before they 
could be entitled on avy principle of Hindoo 
law to share in the property acquired as 
stated, must contribute to the purchase, and 
so entitle themselves to participate. 


It may at the same time be stated that 
the allegations on the part of the plaintiffs 
and defendants in the cross-suits are exactly 
the same. 


The Principal Sudder Ameen took up these 
suits together, and starting with the de- 
claration that as the property had been ac- 
quired at the period when the family were 
joint in estate, therefore the presumption 
was that all the members of the joint family 
were entitled to share in the property, and 
that the burden of proving separate acquisi- 
tion lay on those who alleged it, then pro- 
ceeded to inquire into the evidence of that 
allegation set up by the defendants. 


In the ease in which Chutturdharee’s 
party were plaintiffs, the judgment of the 
Principal Sudder Ameen is very much taken 
up wit? the examination of the evidence 
with regard to three mouzahs, Burra Go- 
burdhone, Burra Gossain Doss, and Chuck 
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Ahbeda, noedoubt for the reason that it was 
specially in respect of these three mouzahbs 
that the defendants accepted and enden- 
vored to acquit themselves of the burden 
of proving a separate acquisition of the pro- 
perty. In respect of these mouzahs the 
d-fendants shewed, that, at all events, they 
had borrowed precisely at the time of their 
acquisition two sums, the larger from Mus- 
samut Misrain, and the other, a much 
smaller sum, from Sheo Pershad, which to- 
gether were equal to the amount expended 
onthe purchase. They showed that the 
amount was borrowed exclusively by Badul 
Singh, the principal defendant ; that a mort- 
' gage of Mokeempore and other villages was 
at that time executed by him to Mussamut 
Misrain, who in turn gave a Kut-keenah 
of these properties to Meerban Singh, a 
brother of Badul Singh. They also showed 
that Mussamué Misrain in 1857 had obtained 
a decree for 5,000 rupees on a bond executed 
in her favor, and in execution of that decree 
had arrested Badul Singh, and that Badul 
Singh was released from arrest on payment 
of rupees 5,549 to the creditor, and that 
this amouut was again raised by a mortgage 
of the three villages in dispute, and bya 
further mortguge of Jugdespore and. other 
villages. 

In fact they show, if their evidence 
is to be believed, that the whole of the 
trausaction relating to the purchase of 
these three mouzahs was carried on by 
Badul Singh; that he had borrowed the 
money and had made himself liable; that 
he had executed mortgages in respect of this 
property ; and that possession of the first 
mortgaged lands had, nevertheless, been re- 
tained by the sub-tenure to the brother. 


The whole of this evidence, which to my 
mied is quite satisfictory, the Principal 
Sudder Ameen gets rid of by a theory of his 
own of collusion between Mussamut Misrain 
and Badul. No reason is assigned or sug- 
gested why Mussamut Misrain should bribg 
a Gctitious suit and obtain a decree, and in 
fictitious execution of that decree make a fic- 
titious arrest of Badul. She appears to bea 
Mussulman lady wholly unconnected with 
the parties, and the idea of ¢ollusion ‘with 
Badul is quite gratuitous. She was paid up 
by sums of money borrowed from other par- 
ties ; and although it might have thrown 
much light on the subject to look at the na- 
ture of these later transactions, the Ptincipal 
Siidder Ameen ‘ declines’ to go into the 
matter. “ The Courts declines to enter into 
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“ the merits of these allerations, since on the 
“ bond fide character of the debt incurred 
“from Misrain, the ,decision of this ease 
“ mainly depends.” 


It seems to me that ‘if the rule of law be 
that which the Principal Sudder Ameen 
states it to be, and ifit be right in his opinion 
that it lay upon the defendants to prove their 
allegation of separate acquisition, they have 
thoroughly discharged themselves of that 
burthea by the’ evidence to which I have 
alluded. But it seems to me the defendants 
did n-great deal more than they were bound 
to do. 


I am of opinion that the application of the 
common presumption of Hindoo Law to such 
n case as this is entirely outof place. The 
separation between the parties having 
taken place so long ago as eleven years 
before the commencement of suit, and there 
being nothing to show that any thing was 
reserved at that separation, it certainly lay 
on the plaintiffs to show why they were 
silent so long ; and the presumption in favor 
of the members of a joint family, at all times 
capable of being easily rebutted, had no 
force at all in a case like the present. 


We have looked atthe oral evidence re- 
corded by the Principal Sudder Ameen, 
and that evidence, if it is worth any thing, 

iis altogether on one side as to the acquisi- 
tion of the properties. 


It must not be forgotten that the plaintiffs 
in their plaint took upon themselves’ the 
proof of the allegation that the property 
was acquired from joint funds; and in this 
they have wholly failed. If there had 
been a presumption such as that relied on 
by the Principal Sudder Ameen,—and the 
evidence to which I have referred entirely 
overcomes that presumption in respect of 
the three mouzalis I have named,—it entire- 
ly disappeared in respect of other property 
separately held, because we then’ have the 
case of a family whereof the members are 
proved to have in some instances acquired 
sepurate property, after which there is no 
more presumption in favor of joint than of 
separate acquisition, and the burthen of proof 
rests on the plaintiffs: 


But if this be the fact in the first suit 
brought by Chutturdharee, the plaintiffs 
have put themselves more conclusively out 
of Court by their answer in the cross-suit 
brought by the defendants. „e[n that case 
their allegations are just the same as those 
used by the defendants in the first suit. 
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They allege separation and separate acquisi- 
tion, and complain of tle unreasonableness of 
setting up a claim so ong after the separa- 
tion. Therefore, in my opinion, the plaintiffs 
ought to have failed, and their suit ought to 
have been dismissed. 


The Principal Sudder Ameen has taken 
what I may call a pedantic view of the pre- 
sumption of Hindoo Law in favor of joint 
families. That view is, I think, erroneous, 
and his decision must be set aside with costs. 

The next two appeals, Nos. 268 and 273, 


are appeals by the defendant in the second f 


or cross-appeal. Here the parties change 
sides, aud after hearing the vakeel for the 
appellant after he had proceeded a certain 
length, he was stopped by the Court, and 
the vakeel for the respondent was invited 
to support the judgmeat, which invitation 
he decliaed. 


The same reasons which I have used in! 
my judgment in the other suit apply with 
equal force to this cnse, and the judgment 
of the Lower Appellate Court in these cases 
also must be reversed with all costs. 


The judgment in No. 269 involves a point 
altogether different from that discussed in 
the other cases, and must be noticed sepa- 
rately. 


It appears that among the properties in 
the second suit was one Mahomedpore Bus- 
tee alias Kitchnee. The ostensible owner of 
this was the defendant Oomedee Singh, and 
this defendant putin a written statement in 
the suit to the effect that the beneficial in- 
terest in the property was in his son Lutch- 
mee Narain. That son applied to be made 
a defendant under Section 73 of the Proce- 
dure Code; but his prayer was disallowed, 
the Principal Sudder Ameen afterwards ob- 
serving that his judgment was vot binding 
upon persons who were not parties to the 
suit. But he gave judgment forthe plaintiffs 
in respect of the mouzah in question with 
costs against Omedee Singh ia common with 
the other defendants. 


Omedee Singh has appealed against this 
part of the judgment separately, and the re- 
spondents admit that he is entitled to appeal 
separately as to costs, but they contend that 
that appeal and the other appeals will not 
enable this Court to set aside {ffsgjudg- 
ment as regards Mahomedpore Bustee, 
inasmuch as none of the defendants be- 
fore this Court claim any interest in that 


property. ’ 


It appears to me, however, eto admit of 
little doubt that haying some of the de- 
fendants before us as appellants, and finding 
the judgment of the Lower Court to proceed 
upon a ground common to all the defendants, 
and the appeal being. substantially against 
the whole decree, we are competent under 
Section 337 Civil Procedure Code, to reverse 
the decree in favor of all the defendants. 


It is true that Omedee Singh has not en- 
grossed bis appeal on a stamp whieh fully 
represents the value of Mouzah Mahomed pore 
Bustee, but only on a stamp to cover his 
appeal as to costs. It is not egitain whether 
the stamp duty on the three petitions of 
appeal in these cases taken together amounts 
to the whole sum which would lave been 
the stamp duty if the appeal w.re one: 
but thisis unmaterial. I think that substan- 
tially the several defendants Lave appealed 
against the whole decision, and that we 
ought to reverse that decision in favor of 
all the defendants. 


But more than this. It is clear that the 
Principal Sudder Ameen having before him 
a suit relating to a particular mouzah, and 
it having transpired that a person not a 
party to the suit had the right, title, and 
interest in that mouzah, aud the Principal 
Sudder Ameen having given a decree for 
possession of that mouzah and made an- 
other party not interested liable for costs, 
the decree being ou this and other grounds 
declared erroneous, we ought not simply 
to reverse this part of the decree as to 
costs, but to go on and declare that the de- 
cree as to that monzeh is entirely set aside. 
It would be absurd ifa decree in such cir- 
cumstanees were allowed to stand. I think, 
therefore, that we must reverse not merely 
particulary portions of the decree, but the 
whole decree. ‘The four appeals will ba 
allowed, and the two suits will be dismissed 
with costs, 


, it*is very unfortunate that the parties 
in this litigation, after peaceful enjoyment 
of their respective shares for nearly twelve 
years, should have suddenly rushed to arms 
and wasted their means in this fruitless 
litigation. 

Mitter, J.—I entirely concur with my 
learned colleague. The position of the par- 
ties in these two suits is of such a peculiar 
nature, that their arguments in the one case 
completely neutralize their arguments in the 
other, 

If I were at liberty to draw my own infer- 
ence from the facts admitted, the only iufer- 
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ence that can be drawn is that there must | any satisfactory evidence to show that the 
have been some express understanding be- | properties in dispute were acquired from 
tween the parties with reference to the pro- | the joint funds of the family : and in the 
perties they are now fighting for, in | absence of such evidence, both the suits 
consequence whereof those properties were | ought to be dismissed With costs. 
intentionally excluded from the partition 
made in 1262 F. S, As, however, neither 
party has thought it proper, for obvious 
reasons, to disclose the real circumstances 
which transpired at the time of the par- 
tition above alluded to, J am unable to 
rest my judgment upon this inference, 
Nevertheless, it is clear to my miid that ; . 
these are not cases in alight plaint- | The Hon’ble F. B. Kemp and E. Jackson, 
iffs can and ought to be permitted to take l Judges. 

their stand upon the naked presumption of 


Hindoo Law, according to which every pro- | Notice under Municipal Act—Sece 


perty acquired during a state of union is to) dons 48 and 81 Act III (B. C.) of 
be considered as joint until the contrary is 


er teeta! 


et SHRI: 


The 18th May 1868. 


Present: 


shown, 1864. 
It is admitted that the family estate had . i 
been partitioned so far back as 1262. It is Case No. 376 of 1867. 


also admitted that ever since that time, down 

to the date of the institution of the earliest | Regular Appeal from a decision passed by 
of these two suits, more than eleven years the udge of Hooghly, dated the 26th 
have elapsed, during which time the proper- June 1867 | 

ties claimed by one party have been exclu- Ene : 
sively heldin their possession without any 
protest or remonstrance on the part of the 
other. No explanation whatever has been 
given as to why and under what circuinstan- 
ces these properties were not included in the 
general partition ; nor is there any evidence to 
show that any attempt in that direction was 
made by either of the parties. Under such 
circumstances, therefore, it might be safely 
presumed that these properties were in the 
same condition before the date of the said 
partition in which they are now found to be. 
No evidence whatever has been given by 


either of the parties to prove any thing to | Baboo Hem Chunder Banerjee for Re- 


— 


Gopee Kishen Gossain (Plaintiff) Appellant, 





VETSUS 


Mr. W. H. Ryland, Vice-Chairman of the 
Seamer Municipality (Defendant) Ke- 
spondent. 


Mr., G. C. Paul and Baboo Obhoy Churn 
Bose for Appellant. 


the contrary, and I think, therefor e, that the 

Court would be perfectly justified in throw- spondent. 
ing out both these suits on the ground of 
limitation. Be this as it may, it is evident 
that the circumstances specified abovd are 
quite sufficient to dispel all presumptions of 
joint ownership ; and, until the existence of 
such ownership is established by the clear- 
est evidence, the parties must be left in the 
same condition in which they have so long 
continued to be, There can be no stereo- 
typed mode for rebutting the presumption of 
Hindoo Law above alluded to, and I do not 
see any reason why in the present instance 
it should be held that that presumption has 
not been amply rebutted by the condtct of 
the parties themselves. Now, the plaintiffs 
in neither of these two cases have given 


A notice under any of the Sections of Act Ill (B. ©) 
of 1864 preceding Section 81 may, under that Section, 
either be served upon the person addressed or left with 
some servant of the family. 


The mistake of a few rupees ina notice, caused by an ~ 
error in addition, is not sufficient to impeach or affect the 
damand where the directions of the Municipal Act have 
been substantially complied with, Section 48 protecting 
the Commissioners against such mistakes. 


Kemp, J.—Tots was a suit against the 
Chairman and Vice-Chairman of the Muni- 
cipal Commissioners for the town of Seram- 
pore for the recovery of rupees 1,500, on the 
allegation that a carriage beldiging to the 
plaintiff had been illegally distrained and 
sold to recover house-tax. 
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The sale of the carriage took place on the 
3rd August 1866, from whieh date the plaint- 
iff alleges that his cause of action arose. 


In the plaint, which is verified, the plaintiff 
does not state that no notice was served upon 
him under the provisions of Section 45 of 
the Municipal Act. I # stated in the plaint 
that a notice received by the plaintiff of any 
demand was on the 26th July 1866. 


In the written statement of the Serampore 
Municipality, itis averred that a notice in 
due form was served on the plaintiff on the 
23rd June 1866, under Section 45 Act ITI 
of 1864 ; that in consequence of the plaintiff's 
deliberate and persistent refusal of payment, 
the carriage, the subject of this suit, was 
sold at public auction for rupees 350, on the 
3rd August 1866. 


The Judge laid down 
issues :— 

1sé—Was notice duly served in form A of 
Section 45 Act III of 1864? 


2nd.—If not, was the sale of the plaintiff's 
carriage illegal, and how much damages is 
plaintiff entitled to? 


3rd,—Was the mistake in the amount of 
demand duly rectified, and did tht plaintiff 
refuse to pay the sum really due ? 


4th.—Did the plaintiff make a legal tender 
of the sum actually due ? 


5th.—If such tender was legal, then was 
the sale of the plaintiff’s carriage illegal, and 
what damages is he entitled to ? 


The Judge found that a notice had been 
duly served, and that all the after-proceedings 
were in due form and strictly legal; that 
plaintiff made no legal tender of the sum due, 
but refused to pay what was due;that the 
salo of the carriage was a legal one, and the 
plaintiff entitled to no damages. The suit 
was dismissed with costs. 


the following 


The main point of contention before us 


was, that no. service of notice such as ig !° 


required under Section 45 Act III of 1864 
had been proved. It is admitted that if this | 
point be decided in favor of the plaintiff, | 
the whole of the proceedings, including the 
sale of the plaintiff’s carriage, were illegal. 


The Commissioners examined a sircar no 
longer in their employ. He deposes to service 
of the notice on the servant of the plaintiff 
under the directions of the plaintiff. A ser- 
vice of notice under any of the Sections of Act 
III of 1864 preceding Section 81 of the said 
Act may, under the latter Section, be served 
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either upon the person to whom the notice is 
addressed, or by leaving it with some servant 
of the family, 


The plaintif in his deposition does not 
state that no service was made by leaving 
the notice with his servant ; he simply states 
that no service was thade upon him per- 
sonally. It is clear from the record that the 
plaintiff has hitherto resisted the demands of 
the Municipal Commissioners, and has never 
paid any amount due under the Act for housc- 
tax except under protest, and after correspond- 
ence with the Committee conducted on the 
plaintiff's behalf through his attorney Mr. 
Hart. . 


It is also shewn ia thé record that a list of 
defaulters under the Act was drawn out, 
amongst whom, and at the head of whom, we 
find the plaintiff’s name. The initials of Mr. 
Ryland, the Vice-Chairman of the Committee, 
are on this list. Notices according to the 
list were made over to the collecting sircar, 
aud the witness Khettur Mohun distinctly 
deposes that by directions of the plaintiff, hes 
left the notice, under Section 45 of the Aet, 
with the plaintiff's servant, whom he named. 
The plaintiff does not in his deposition ven- 
ture to contradict this : and after hearing the 
evidence of the said witness Khettur Mohun 
read, we have no doubt that the notice was 
served in compliance with the requirements 
of the Act. 


It is quite improbable (considering the 
position of the plaintiffand the Municipal 
Committee, the former having persistently 
resisted all attempts made by “tha latter to 
realize the tax, and the fact that nothing was 
ever paid by the plaintiff except under pro- 
test) that any of the precaulions necessary to 
guarantee the regularity and validity of the 
processes under which the levy of iho tax 
was made, would be neglected. 


A small sum in excess of the amount of 
tax really due was inserted in the notice, but 
this was a pure mistake caused by an error 
in addition. The mistake was rectified by 
the Vice-Chairman, and the plaintiff was 
called upon to pay the sum really duc. He 
refused to do so, and insisted upon paying the 
sum stated in the notice, and nothing short 
of that sum. His conduct in refusing to pay 
what was really due, and respecting which he 
had no objection to make, and in insisting 
upon payment of a larger sum than was just. 
ly due, led to the sale of the carriago,—a 
sale brought about by the plaintifs owe 
obstinacy. 
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We havetalso Mr. Ryland’s evidence to 
the effect that no objection was made by the 
plaintiff or his mooktear to the non-service 
of a notice under Section 45. The mook- 
tear of the plaintiff took the money stated to be 
due in the notice, but refused, under instruc- 
tions from his employer, to pay what was 
actually due, and iusisted upon paying what 
was admittedly not due. The mistake of a 
few rupees caused by an obvious error in the 
_addition of the various items was not suf- 
cient grounds for impeaching or affecting the 
demand, inasmuch as the directions of the 
Act had been substantially complied with. 
` The error, moreover, was rectified before the 
sale, and the plaiutiff was asked to pay what, 
was really due, and refused to do so. Sec- 
tion 48 Act III of 1864 protects the Mani- 
cipal Commissioners against any mistakes in 
the amount of assessment due in cases where 
‘the directions of that Act, as in this case, 
have been substantially and in effect complied 
with. 


The appeal is dismissed, and the decision 
of the Judge confirmed. Plaintiff to pay 
cosis with interest. 


+ 





The 13th May 1868. 


Present: 
meena, 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 
Award by Settlement officer — Regula- 


tion VIL. 1822—Ldimitation—Clause 
6 Section 1 Act HIV. 1859. 


Case No. 2530 of 1867. 


Special A ppeal from a decision passed by the 
Officiating Judge of Patna, dated the 
26th June 1867, affirming’ a decision 


passed by the Principal Sudder z meen of 


that District, dated the 29th 


L poenber 
1866. 


Sreechund Baboo (Defendant) Appellant, 


e 
VETSUS i 


Mullick Choolhun (Plaintiff) Respondent, 
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Baboos Hem Chunder Banerjee, Khettur- 
nath Bose, and Mil Madhab Sein for 
Appellant. 


Messrs.. R, E. Twidale and C. Gregory 
for Respondent. 


On a Collector proceeding to settle a mortgaged 
estate, both mortgagee and mortgagor appeared before 
him and contended for the right of settlement. His 
award under Regulation VII of 1822 was in favor of the 
mortgagee in possession, on the ground. that the period 
of redemption had expired, and he settled the estate 
with him. 

Herp, that as the mortgagor allowed that award to 
remain unchallenged for three years, it became binding 
under Clause 6 Section 1 Act XIV of 1659. 


Jackson, J.—TH1s was a suit to recover 
possegsion of certain immoveable - property 
mortgaged as long ago as 1818. 


The defendant, amongst other things, 
represented that the suit was barred by 
limitation, inasmuch as the plaintiff was 
bound by an adverse award of the Settlement 
officer made in 1826, whereby that officer, 
conceiving the mortgagee in possession to 
have acquired an absolate title to the proper- 
‘ty, declared him to be the malik and con- 
cluded a settlement with him. It may be 
stated that the mortgage was only in respect 
of a 4-anuas share of the property ; and that 
of the rerinining 12 annas, the present de- 
fendants we the undisputed owners as pur- 
chasers fiom the original proprietors, who 
were in this case the mor tgagors. 


This ense, which was a suit in the Princi- 
pal Suddcr Ameen’s Court, appears to have 
come on first before Moulvie: Iradut Ally 
Khan, tha then Principal Sudder Ameen of 
Patna ; nad he, by his proceeding of the 26th 
of July 1866, tried and deteymined certain 
issues in sar, and amongst them that of limit- 
ation. Eie then curiously directed that the 
parties should produce evidence on a later 
day on the issues of fact : and then this case, 
half tried, came for trial of those issues be- 
fore a subsequent Principal Sudder Ameen, 
Baboo Gish Chunder Ghose, and conse- 
quently ihe decree in this suit is drawn on 
ajudgmeit passed half by one Judge and 
half by another, who possibly disagreed with 
his pred: cessor as to the first half of the 
decision. 

The judgment being for the Splat, the 
defendant appeated to. the Judge, and thé - 
Judge, under the ruling of a decision. 
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reported at page 1135 of the Sudder Dewanny 
Reports for 1859, held that the award by 
the Settlement Authorities made in 1826 
was not a summary award of a natare which 
becomes binding unless contested by a Civil 
suit within three years. 


The case referred to, We may remark, was 
decided by the late Sudder Court upon a 
question arising on Act XIII of 1848. We 
have to deal with Clause 6 Section L of Act 
XIV of 1859, which is no doubt in substance 
the same, but the wording of which differs 
materially from that of the earlier enactment. 
Clause 6 declares—‘ To suits brought by 
“any person to contest the justice of an 
“ award which shall have been made under 
“ Regulation VII. 1822, Regulation IX. 
“ 1825, and Regulation IX. 1833, of the 
“ Bengal Code, or to recover any property 
“ comprised in such award, the period of 
“ three years from the date of the final award 
“or order in the case.” TIt seems, therefore, 
that ifan award has been made by the Reve- 
nue Authorities under Regulation VII. 1822 
reluting to this property, and that the object 


of the present suit is to recover the property’ 


comprised insuch award, the defendant is 
entitled to apply the provisions of Clause 6, 
and toa decree, the suit being barred after 
the lapse of three years, 


Mr. Gregory, for the special respondent, 
contends that the clause in question cannot 
refer to the present case, that it refers only 
to cases in which the contest is regarding 
the proprietary right. 


The proceeding of the Collector has been 
rend before us, aud it appears that on his 
preceeding to make a settlement of the me- 
hal, the two contending parties set their claims 
before him: the old proprietor alleging that 
the estute had been merely mortgaged with 
a remaining right of redemption; the mort- 
gagee, that the period of redemption having 
expired, he had become absolute owner. 


The Collector sdopted this latter view, 
and stated that as’ the time for redemption 
had expired, he concluded the settlement 
with him, referring the mortgagor to the Civil 
Court. 


It is quite clear, therefore, that by this ad- 
verse decision of the Revenue Authorities, 
the mortgagor was thrown on a suit in the 
Civil Court; and if he allowed that award to 
remain uncltallenged, he was bound by it at 
the expiration of the period allowed for his 
Suit. 


t 
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It appears tous to be a subject of satisfac- 
tion that we are enabled to apply the pro- 
visions of this clause to a suit like the pre- 
sent. More than 40 years ago, the plaintiffs 
ancestor represented that of un advance of 
rupees 250 made in this property, he had 
re-paid rupees 175, and that, consequently, 
only 75 rupees remainéd to be paid; and 
notwithstanding the trifling amount of that 
advance still due, he allowed the property to 
remain in the hands of the mortgagee and 
be transferred to purchasers, aud he now 
brings this stale suit to recover the property 
with wassilat, amounting to 20 times the 
value of the advance made. 


This is a casein which justice is elearly 
with the defendaut, and we are well pleased 
to be able to reverse the decision of the Lower 
Courts, and order the sult to be dismissed 
with costs, . 





The 13th May 1868. 


Present: 


The Hon'ble G. Loch nod Dwarkanath 
j Mitter, Judges. 


Execution — Decree-holder — Limita- 
tion. 


Case No. 506 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of Backer- 
gunge, dated the 29th June 1867, affirm- 
ing an order passed by the Principal 
Sudder Ameen of that District, dated 
the 29th April 1867. 


Rajah Sutto Churn Ghosal, Appellant, 


VET SUS 


Bhyrub Chunder Brohmo, Respondent. 


Baboos Obhoy Chunder Bose and Hem 
Chunder Banerjee for Appellant. 


Baboo Gopal Lall Mitter for Respondent. 


Heup by Loch, J., dismissing the appeal, that an order 
of Court restoring an executiou-ease to the file is no 
guarantee of the bona fides of the deeree~holder, and, if 
it be proceeded with no further, will be no better pro- 
tectioneagainst limitation than the petition on which it 
was passed. 


Held by Mitter, J.—Contrd. 
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Mitter, J.—I am of opinion that this de- 
cree is not barred by the provisions of Sec- 
tion 20 Act XIV of 1859. It appears that 
an order was passed by the Court for restor- 
ing the execution-case to the file: within 
three years next before the date of the last 
application. I think that this order is a 
proceeding for keeping the decree in force, 
although it is nota proceeding for enforcing 
it. I think that the Legislature, when it 
referred to proceedings of both these, descrip- 
tions, intended to draw some distinction 
between them. A warrant for tho arrest 
of the person of the judgment-debtor, or a 
process of attachment issued against his 
property, is a proceeding of the lutter class ; ; 
but an order for the restoration of an execu- 
tion case to the file, and which thereby 
directs the execution to be proceeded with, 
is a proceeding of the first mentioned class, 
i. e., is a proceeding for keeping the decree 
in Tar ce. It has been decided thatan order 
striking offan execution-case from the file 
is not a proceeding within the meauing of 
Section 20; but the proceeding before ns is 
‘of an opposite character. Nor can such a 
proceeding be impugned on the ground of 
want of bona fides, for it is an act of the 


Court itself. It has been already decided by | 


a Full Bench in the case reported in Volume 
VII, Weekly Reporter, page 515, Mis- 
cellaneous Rulings, that an act of the Court | 
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ing of his good faith in applying for execu- 
tion sre afforded; but the order of the 
Court merely restoring an execution-case to 
the fil, or directing a fresh application to 
be registered, does not, in my opinion, assist 
the applicant at all : the petition filed, and 
the oder tọ proceed passed thereon, are 
merel acts to starts the case; but if it be 
proce ded w th no further, that order will be 
no better protection against limitation than 
the pi tition pom which it was passed. 


Thy: deerse in this case was passed in 
1850, and was alive iu 1859 when Act XIV 
of thit year was passed. Something ap- 
pears to hava been done in August 1860 ; 
but fi ew- that date to 5th April 1864, no- 
thing effective in furtherance of execution 
was cone. Petitions for execution were put 
in on 4th May 1861 and 14th August 1862, 
and tae usuil orders passed upon them ; and 
they ‘were struck off for default, no steps 
havi: g bee: taken by the decree-holder to 
carry out execution. On the application of 
25th ‘April 1864, notice was served on the 
dobter; but by that time execution was 
barred by limitation, and it has been ruled by 
this ourt that where limitation has once 
oper;.ted to prevent execution, no subsequent 
acts of the decree- holder can resto? to him 
| the right o1ce lost of executing his decree. 


U ader these circumstancés, I would con- 


cannot be impugned as mala fide, and I think | itm: the orcers of the Lower Court, and dis- 


that the same principle ought to be applied miss 


to the proceeding before us. I would there- 
fore reverse the decision of the Lower 
Courts, and remand this case to the Court 
of first instance. The respondent ‘ought to 
pay the costs incurred by the appellant both 
here and in two Lower Courts. ' 


Loch, J.—T cannot concur in ithe view 
taken by my colleague. There cati'of course 
be no question of the bona fides of the order 
of the Court ordering the application for 
execution to be registered, and directing the 
party to proceed with the execution.. But 
what we have to look to is, the Jona fides of 
the party making the application, in mak- 
ing it, did he intend to carry éut execu- 
tion—-did he intend to take further steps to 
realise the debt due to him ? If there is no 
valid objection to proceeding with the execu- 
tion apparent on the face of the application, 
the. Court cannot refuse to admit it on the 

register ; but by so doing, it does not guaran- 
tee that the decree-holder is acting in good 
faith. Where a notice is served thréuch 
the Court or other process issued: at the in- 
stance of the decree-holder, means of judg- 


this avpeal with costs. 





J The 14th May 1868. 
Present: 


The ‘Hon’ le L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Evi dence (documentary and oral)— 
Power of Civil Ameen—Section 180 
Act VIII. 1859. 


| Case No. 87 of 1868. 


Rec ular Appeal from a decision passed by 
tie Principal Sudder Ameen of Dacca, 
cuted he 19th June 1867, reversing a 
cecisio. passed by the Moonsiff of that 
distr! et, dated the 28th December 1866. 


' Moun Lall Roy (Plaintif) Appellant, 


Ur Lopoorna Dossee and others (Defendauts) 
Respondents. «e 


Bi boos Onoocool Chunder Mookerjee and 
Gopal Lall Mitler for Appellant, 


VETSUS 


- 
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Baboos Katee Mohun Doss, Nuleet Chunder 
Sein, Issur Chunder ,Chuckerbutty, aud 
Hem Chunder Banerjee for Respondents. 


Where a pottah is obscure, its meaning may be eluci- 
dated by oral testimony. ° 


There are no limits to the powers conferred by Act 
VIII of 1859 on a Civil Amees for the purpose of mak- 
ing an investigation. 


Jackson, J.—Tue plaintiff in this case 
sued for confirmation of hig right in certain 
jotes held under a mourosee pottah granted 
by Gobind Chunder Biswas and others, who 
were the proprietors of considerable jotes in 
Kismut Mullickpore. 


It seems that these jotedars, on the 2nd 
Cheyt 1267, had granted to the defendants a 
mourosee lease of the lands comprised in; 
the jote, witha reservation of the holdings | 
of four ryots, and also of 10 bounds or par- 
cels of khamar land estimated to contain 
about 20 pakees of land ; anda few days 
afterwards, on the 1l5th,of Cheyt of the 
same year, these jotedar si granted to the 
plaintiff, that is to say, Boykunto Lall Roy, 
a mivor who is represented by the plaintiff, | 
a distinct pottah for the khamar lands so 
reserved and the holdings of those four 
ryots. And subsequently, the jetedar sold 
absolutely their jotedaree righs to Shama- | 
soonduree Dassea, the wife of Mohun Lall 
Roy, plaintiff. 
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party ; he set aside the report of the Civil 
Court Ameen because, in his opivion, the 
Ameen had made ‘ uncalled-for remarks” 
in that report; he observed that the 
pottah on which the plaintiffs rely “did not 
contain the line of demarcation which he 
expected to see,” dividing the jote into 
khamar and mourasee tenures ; apparently, 
therefore, setting aside the plaintiff's pottah, 
because it did not ‘contain a line of domarca- 
tion separating the lands referred to in that 
pottah from the lands previously leased to 
the defendants, 


Then he went on to say :— 


“ For the witnesses adduced by the plaint- 
“iffs, I remark that since their documentary 
“evidence, which is essential to an action 
“for real property, does not apply to the 
“issue, their testimony per se is insufficient 
“to assure them a favorable decree.” 


He therefore reversed the Moonsiff’s deci- 
sion aud ordered the suit to be dismissed. 


We were of opinion that the pottah was | 
not to be disregarded, because it coutained «e 
no boundary line of the kind mentioned by 
the Principal Sudder Ameen; and we were 
further of opinion that the oral evidence ad- 
duced by the plaintiff, far from being in- 
sufficient, was of ahighly important charac- 
ter, aud such a3 ought to have been consider- 
ed together with the pottah, aud, unless 


_ After the parties had been in possession | rebutted by still stronger evidence, would 
for some years of the lands leased to them, ; quite justify the Moonsiff in making the 


a dispute arose regarding some portion of the 


Issur Chunder Chand, and the defendants 
sued Issur Chunder for an arrear of rent in 
the Collector’s Court. Thereupon the plaint- 
iff intervened. The Deputy Collector, be- 
fore whom the suit was tried, dismissed the 


. suit, but that order of dismissal was reversed 


on appeal by the Collector of the district ; 
and the present plaintiff being aggrieved by 
that decision, brought a regular suit to 
establish his right, and also claimed to re- 
cover from the defeudant the 12 rupees 
which he had recovered in the Act X suit. 


The Moonsiff gave the plaintiff a decree, 
which, on appeal, was reversed by the Prin- 
cipal Sudder Ameen and that decision came 
before this Court on special appeal. 








On hearing the special appeal, we were of 
. > « . z 
opinion that the reasons for which the Prin- 
cipal Sudder, Ameen had reversed the judg- 
ment ofthe Moonsiff were insufficient and 
erroneous. He observed that the onus had 
been laid by dhe Moonsiff on the wrong 
` 


land comprised in the jote, aud held by J 


decree which he did make. We therefore 
set aside the Principal Sudder Ameen’s 
decision and ordered a remand ; but being of 
opinion that it would be more satisfactory 
if the case were tried here than if it went 
back to the Principal Sudder Ameen, we 
resolved to try it ourselves. 


To-day, accordingly, we have heard the 
pleader of the defendant (appellant), who hns 
addressed us at great length, and has read 
and ‘commented on such portions of the 
evideuce as he thought proper. 


It appeare to me that the judgment of the 
Moonsiff was right. It may be that he has 
stated too broadly the position that the bur- 
demr of proof in this case lay on the defendant. 
He says :—‘‘/.s the defendant has admitted 
“ the plaintiffs proprietary right, the disputed 
«land must belong to the plaintiff if it does 
“not appertain to the defendants’ mourosee 
“ estepte.”” 


The statement of the law can hardly be 
supported. No doubt, it was for the plaiatiff, 
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“such investigation and to report thereon 
“to the Court. In all such cases, unless 
“ otherwise directed , by the order of ap- 
“ pointment, the Commissioner shall have 
“ power to examine -any witnesses who 
e may be produced to him by the parties 
“or ‘any of them, the parties themselves, 
” cane nuy other persdéus whom he may think 


who came into Court to establish his right, 
especially with the adverse oe of the. 
Collector’s Court against him, show 
affirmatively that the land for are he sued 
was comprised in the pottah. Butit seems 
to me that he has most completely acquitted 
himself of that burden. The pottals under 
which the parties held being unfortunately 
obscure, inasmuch as the defendant's pottah ‘t proper to eall upou to give evidence in. 
contained no boundaries, and that granted to | “the matters referred to. hin; and also 
the plaintiffs contained no reference to the | “ to'eall for and examine documents and 
previous lease grauted to the defendants, the | “ other papers relevant to the subject of 
plaintiffs did what they ought to have | “inguiry * * *, The Commissioner, 

- done, and which was the best thing they could | “after such local inspection as he may deem 
have done, namely, to cause the lessors to be | ‘ necessary, and after reducing to writing, in 
examined, and also to ask the Court to depute | “the manner hereinbefore prescribed for 
an Ameen to held a local investigation. ‘taking the depositions of witnesses in the 


Now, the report of the Ameen, which is of i presence of the Judge, the depositions 
great importance, is unequivocally on the side $ o by him, shall return the depositions, 
of the plaintiffs ; and on that of the defendants | ,, together with his report in writing, sub- 
there is no evidence whatever to contradict, | , scribed with his name, to the Court. The 
or to be put in competition with that of the 7 eae and depositions shall be taken as 
lessors, who knew exactly what was given, | | Oviwence in the suit, and shall form part 
and what was intended te be given under the | “Of the record,” &c. 
pottah, and who, as they have sold their jote- | This seems to give the widest power 
daree rights, have no purpose to serve ‘one and discretion to the Ameen to inquire as 
way or the other. he may, Into the matters referred to him 

l for investigation. 


The reportof the Ameen, which is strong 
evidence for the plaintiffs, has been objected | | Tt has been remarked that several of the 
to by the appellant’s pleader in the same | witnesses who have deposed in this case 
sense as it was cundemned by the Principal | have given evidence not directly bearing 
Sudder Ameen. He contends that the | UP the rights acquired by the plaintiff 
Ameen in making the inquiry weùt beyond | froin the lessors, but on the question of occu- 
£ 5 a ` $ i 

the scope of his duties ; that he framed issues, ees aud a : and -i testimony 
looked into documents, and expressed his Be a RES Fee Be ae by the 
opinion freely on questions, which are beyond rincipal Sudder Ameen and by the appel- 
the competency of an Ameen; and it was lant’a pleader as irrelevant. Bat it seems 

to me, in a case like the present, to be evi- 


remarked that different Benches of this EE PN important kind. When we 
Court have in various cases—none of which, | find thae the two pirtiss to-thissuie within 


d—laid hat : 
however, have been cite id down wha a few days of each other obtained separate 


are the duties of a Civil Court Ameen. | 
3 lenses somo half a dozen years before the 


But on reference to that Section of the Pro- E E T A E E 
cedure Code which relates to the deputation | COM™Menceme! eee 
| so long a period followed without any kind 


of Ameens, I can see no limits to the powers edi ; | ; 
conferred for the purpose of making an invest-, leon ispute, i is natural to suppose that they 
were put into possession of that which had 


igation. : 7 been leased to them, and made their own 
Section 180 Act VIII of 1859 says :— arrangements as to that possession ; and 
Saisie where there is any obscurity as to the 
“ In any suit or other judicial: proceeding | terms of the pottab, much light must 
“in which the Court may deem a local in- f be thrown on the case by ascertaining how 
`  yestigation to be requisite or !proper, for | the parties dealt with the property under 
« the purpose of elucidating the matters in | the respective leases. 
“« dispute, or of ascer taining the: amount of 
“ nny mesne profits or damages,' the Court If therefore we find that the plaintiffs 
«may issue a commission to an officer of the | immediately took possession and gonverted the 
‘Court appointed to execute such commis- | land intoa garden, and otherwise exercised 
“sion, or, if there be no such officer, to any | rights of ownership over the land for which 
k! suitable person, directing an to make . | they sue, it- seems to me only. fair to infer 
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that these were part of the lands granted to 
them by their lease. : 


Therefore if seems to me that the decision 
of the Moonsiff, although wanting in accu- 
racy in some respects, is in the main right; 
that the plaintiffs are entitled to the land 
for which they sue ; and that, therefore, the 
judgment of the Moonsiff must be affirmed, 


‘and this appeal must be dismissed with all 


costs. 
a 
Mitter, J.—I am also of the same opinion. 


It appears to me that the decision of this 
case entirely depended on the solution of the 
question as to whether or not the disputed 
lands were included in the lease granted 
by Gobind Chunder Biswas and others to the 
defendant who is the appellant before us. 


Unfortunately, however, the principal 
document which could have thrown the 
greatest light on this question, namely, the 
pottah granted to the defendant (appellant), 
does not enable us to determine it one way 
or the other. No boundaries are given 
either of the lands leased to the defendant 
or of those which were excluded from that 
lease. Under these circumstances, the only 
way in which this question can be satisfac- 
torily determined is by examining the evi- 
dence adduced by the parties respectively as 
to the mode in’ which they have been dealing 
with the property in dispute. 


On this fact, there can be only one opinion, 
and that opinion is entirely in favor of 
the plaintiff (respondent). The plaintiff has 
proved, by the testimony of unimpeachable 
witnesses, that ever since the date of the 
lease, which was granted to him on the 15th 
of Cheyt 1267, he has been in exclusive pos- 
session of the land in dispute, first by plant- 
ing agarden on it, and afterwards by placing 
upon it certain ryots, of whom Issur Chun- 
der Nundee, the defendant in the Act X 
case, was one. 


The evidence of the common lesgors, the 
evideuce of some of the ryots who are in 
actual occupation of the land in question, to- 
gether with the report of the Ameen, conclu- 
sively prove that the disputed lands were held 
by the plaintiff in the manner alleged by bin. 
The only ground upon which the evidence 
of these witnesses is sought to, be got rid 
of is by saying that these parties have col- 
luded with the plaintiff. Nota tittle of 
evidence has been produced to substantiate 
this allegation ; ; nor does the record disclose 
one single circumstance from’ which collu- 
sion or fraud gan be inferred, 
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The case originally set up by -the defend- 
antin-the Courts below, as far as I can 
understand it from his petition of objection 
to the Ameen’s report and the second ground 
of appeal taken by him before the Principal 
Sudder Ameen, was that’this land was not 
khamar. Now, it has been satisfactorily 
established by the evidence on both sides 
that the land is khamar, It is argued that 
the mere fact of their being Ahamar lands 
does not prove any thing, because Akhamars 
lands were also included in the leaga 
granted to the defendant. 

This contention, however, cannot stand, 
for whether khamar lands were or were not 
granted to the appellant, it is perfectly clear 
that he did not claim the disputed lands as 
part of the Ahamar lands leased to him. 

The evidence of three witnesses adduced 
by the appellant has been read to us by his 
pleader: but looking to their evidence, it 
appears to me to be so full of inconsistencies 
aud contradictions, that I do not feel the 
slightest hesitation in rejecting it as wholly 
unworthy of belief. 

The first witness whose evidence was 
read is Mohesh Chunder Chund, This 
witness deposed that the lands with regard 
to which Ornopoorna had granted a pottah to 
Issur Chunder Nundee were formerly 
the occupation of the lessors; that those 
lands were afterwards granted by the lessors 
to Shama Soondures Dassee, the wife of the 
plaintiff; and that it was Shama Soonduree 
who-had granted a sub-lease to Issur Chunder 


in 


"Nundee, by virtue of which lease Issur 


Chunder Nundee had been in the occupation 
thereof. Itappears to me that these state- 
ments are utterly inconsistent with the case 
originally set up by the appellant himself ; 
and the same remark is equally applicable 
to the depositions of the two remaining wit- 
nesses. 


I am of opinion, therefore, that this appeal 
ought to be dismissed with ail costs. 
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The 15th May 1868. 


Present : i 


f i 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Suits for rent from lakherajdars— 
Onus probandi — Limitation— De- 
duction, 


Special Appeal from a decision passed by 

the Deputy Commissioner of Chota- 
P Nagpore, dated the 30th March 1867, 
affirming passed by the 
Deputy Commissioner of that District, 
dated the 7th August 1866. 


Prodhan Gopal Singh and another (Plaintiffs) 
Appellants, 


a decision 


VETSUS E 


Bhoop Roy Ojha aud others (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 


Baboos Romesh Chunder Mitter and Poorno 
Chunder Shome for Respondents. 


Where a plaintiff claims rent on account of jands 
as mål from defendants, who set up a ; dakheraj | 
title and produce lakheraj sunnuds in support, be has , 
first of all to prove that he has collected rents from the 
lands as mål within 12 years of the suit : and in cal- 
culating the period of limitation, the plaintiff is not 
entitled to deduction on account of the periods of pend- 
ency of suits for rent and for small portions of the 
land. 


Bayley, J—Tuz pleas taken in this 
special appeal are :— i 

I.—That limitaticn does not bar the suit, 
as the relation existed of landlord sud ten-° 
ant, and once a tenant always a tenant. 


I¥.—That in calculating the period within 
which the suit might be brought, a deduc- 
tion should have been allowed for the 
intermediate periods of all pending suits. ° 


IWI.—That limitation would not apply 
to the lands referred to in the suits brought 
within 12 years. l 

On the one hand, it is not denied by 
defendant that they farmed the village till 
1904 Sumbut (1848 A. D.); buton the other 
plaintiff does not prove that be has ever 
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collected rents from these lands as mål, 
which he distinctly alleges it still to be. 
The defendants again say that they have 
held it lakheraz, 


The first Court ħeld that although 
defendants did not -prove their lakheraf 
diéle, ‘still plaintiff? was barred by limitation 
under Clause 14 Section 1 Act XIV of 
1859; inasmuch as with a, lakheraz 
title clearly set up by defendants against 
plaintiff in 1905 or 1849 A. D., plaint- 
iff did not bring this suit till 17 years 
and 4} mouths had expired. The first Court 
however, allowed them a deduction of one 
year 2 months and 11 days fora suit 
brought on the th July 1861, but it 
disallowed any deduction fora suit for 3 
beegahs in August 1850, and a suit brought 
in February 1855 for 13 beegahs, and 
held that those suits for 16 beegahs could 
not be deemed the same litigation as the 
present suit for 76 beegals. 


The Lower Appellate Court has held that 
limitation bars the suit, as plaictifis admitted 
that they had uot received rent for the lands 
now ‘claimed, since the defendants ceased 
to farm the village in Sumbut 1904 (1848 
A. D.). As to the deductions claimed for 
pendency of other suits, the Lower Appellate 
Court’ held that these were rent-suits, and 
for small portions of the lands ; and “ there 
has been no such prosecution of these 
alleged rights’ by plaintiffs for tlie 76 
beegnhs of land as would save them from 
limitation, Plaintiffs suit was thus dismiss- 
ed by iboth Courts, 


This special appeal by plaintiff is ac- 
cordingly brought, and the grounds have 
been before set forth. 


We quite concur with the Lower Ap- 
pellate Court that plaintif, who claims 
these lands as mål, and is opposed by defend- 
ants, who set forth a lakheraj title; and 
have filed Zakheraj sununuds in support of 
it, has first of all to prove that he has col- 
lected rents for them as mâl within 12 
years of suit, This plaintiff utterly fails to 
do. Nor do we think that the suits for rent 
and for small portions of the jand ean be 
deducted in calculating the period allowed, 
because really those suits were actually not 
identical as to their whole subject-matter 
with this suit. The plaintiff lost in every 
suit aud every appeal; and on the whole, it 
is dificult to say it was the same litigation. 


In, this view, we dismiss this special 


appeal with costs. Ú 
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4 
Present: 


The Hon’ble H. V. Bayley and A. G. 
Macpherson, Judges. 


Minor—Ratification. 
Case No. 2068 of 1867. 


Special Appeal from a decision passed by 

the Principal Sudder ameen of Tip- 
perah, dated the 26th June 1867, afirm- 
ing a decision pussed by the Moonsiff of 
that District, dated the 10th August 
1866. 


Kebul Kristo Doss (Defendant) Appellant, 
VETSUS 


Ram Coomar Shah (Plaintiff) Respondent. 
Baboo Ashootosh Chatterjee for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


In a suit to set aside a sale effected by plaintiff's 
mother during his minority, it appearing that plaintiff, 
eleven months after attaining Lis majority, signed for his 
mother a written statement in another suit to the effect 
that the property had been sold by her to the defend- 
ant, and that he in that suit conducted his mother’s 
defence, which was that the purchaser from her was 
entitled to what he claimed, it was held that he 
must be considered to have acquiesced in, and ratified, 
the sale , 


Macpherson, J.—A CERTAIN share (the 
property of the plaintiff) in a talook having 
been sold to the defendant by the plaintiff's 
mother during his minority, the suit out 
of which this appeal arises was instituted to 
set aside the sale and recover possession of 
the share. 


` The chief issues below were whether the 
plaintiff's suit was not barred by limitation, 
and whether the plaintiff had not ratified and 
confirmed the sale by his conduct after he 
attained majority. The Lower Appellate 
Court decideds-both these points in favor of 
the plaintiff, and upheld the decree which 
the Court of first instance had passed in his 
favor. ° 
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The defendant appeals, and contends that 
the issue as to limitntion has not been pro- 
perly tried, and that the Principal Sudder 
Ameen is wrong in supposing that the acts 
relied on as acts of ratification were acts 
during minority. 

The point as to limitation has, I think, 
been properly tried. The contention through- 
out has been that neither the plaintiff nor 
his father before him were in possession of 
the disputed property within twelve years 
prior to the institution of the plaintiff’s suit 
(on the 19th Magh 1272, or 3ilst January 
1866). But the Principal Sudder Ameen has 
found asa fact that the plaintiff's mother 
was in possession until she was turned ont 
by one Doorga Churn Sein after the 6th of 
Assar 1268. The facts being so found (and 
we cannot interfere with the finding in 


‘special appeal), the suit is not barred, whe- 


ther the plaint was or was not filed within 
three years of the plaintiffs attaining his 
majority, for it was filed within twelve years 
of the plaintiff (and his mother and guard- 
ian) being ousted. 


As regards the question of ratification, it 
appears to me that the Principal Sudder 
Ameen has made n mistake in thinking that 
the acts relied upon are acts done during 
the minority of the plaintiff. They are in 
fact acts done at least eleven months after he 
attained his full age. 


The plaintiff's mother having been dis- 
possessed (as found by the Principal Sudder 
Ameen) about 1263, she was out of posses- 
sion at the time she sold to the defendant. 
And we find that the defendant only paid 
rupees 75 for the share which the plaintiff 
in this suit values at rupees 295. Doubt- 
less, the mother sold and the defendant pur- 
chased with thekuowledge that he would have 
to sue before he got any thing, and the plaint- 
iff did in-fact almost immediately bring 
a suit against Doorga Churn Sein, in whieh 
Ife succeeded. In this suit the appellant 
who claimed through the purchase from the 
plaintiff’s mother made her a defendant. And 
what the appellant now chiefly relies on as 
shewing that he assented to and ratified what 
his mother had done is, that whereas the mo- 
ther filed a written statement in the suit 
against Doorga Churn Sein, in which she ex- 
pressly stated that the property had been sold 
by her to the appellant, this written state- 
ment was signed by the hand of the plaintiff 
who signed it bakalum for his mother. In 
addition to this, the plaintiff (as is found as 
a fact by the Lower Appellate Court) con- 
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ducted the defence in that suit on behalf of 


his mother, and her whole defence was that 
the appellant was entitled to what he claimed 
from Doorga Churn because of his purchase 
from her. Ha 


The Principal Sudder Ameen says all 
this occurred while the plaintif wasa 
minor. But in saying this he bas evidently 
forgotten to consider the dates which clearly 
prove that the plaintiff wasof age eleven 
months before the written statement was 
filed. ! 


The Principal Sudder Ameen, has held 
xightly that the plaintiff attained majority 
on completing his fifteenth year. He was 
born onthe 25th Magh 1251. ,Therefore 
he attained majority on the 25th Magh 1266. 
The written statement of the mother was 
not filed till the 28th Pous 1267, nearly 
eleven months afterwards. The “conduct” 
of the suit referred to by the Principal Sud- 
der Ameen may have been and probably was 
. even subsequent to that. 


It may be said that a person’ who had 
only so recently attained his full age ought 
not to have his conduct construed into a con- 
firmation of, and assent to, his guardian’s acts. 
But in the first place, the position of one 
` who gives a release to his guardian nearly a 
year after he reaches majority is very differ- 
ent from that of a person who does so with- 
in a few days or weeks, And in ‘the second 
place, the whole circumstances of the case 
must be looked at : and considering that the 
appellant in this case merely bought a pro- 
perty from which the mother had been dispos- 
sessed ; that he, in fact, merely’ bought a 
right of suit ; that the plaintiff by his acts, 
after he came of age, encouraged and induced 
the appellant to prosecute the suit against 
Doorga Churn Sein (which, as a matter of 
course, the plaintiff never would!:have done 
if he had supposed it possible that the plaint- 
iff would dispute his mother’s act); and that 
there is no evidence whatever to, lead to the 
conclusion that in what he did in Doorga 
Churn Sein’s suit, the plaintiff was acting 
otherwise than with his own free consent and 
will, or that he acted in ignorance of the true 
state of affairs ; bearing all these considera- 
tions in mind, I think that what the plaintiff 
did after he came of age prevents his recover- 
ing in this suit. I think that, as a legal in- 
ference from his conduct, I xm bound to hold 
that he did acquiesce in, and ratify and con- 
firm, what his mother had done, jand that he 
cannot now be heard to say that what she 
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did was unwarranted, and therefore is not 
binding upon him. 

Upon this ground, I would reverse the 
decrees of the Lower Courts, and would 
dismiss the plaintiff’s suit with all costs here 
and in the Courts below. 


l 

Bayley, J.—I coeur in thinking that the 
act of plaintiff by signing the mother’s writ- 
ten! statement ‘“dakalum” eleven months 
after attaining majority, and by his doing so 
with the fullest means of knowledge of the 
facts, is sufficient ratification. I agree in re- 
versing the order of the Lower Appellate 
Court and in dismissing the plaintifi’s suit 
with all costs. 





The 15th May 1868. 


Present : 


The Hon'ble H. V. Bayley and J. B. 
Phear, Judges. 


Redemption — Mortgagee’s accounts 
— Conditional decree — Re-convey~ 
ance—Powers of Court. 


Case No. 156 of 1867. 


Regular Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 16th March 1867. 


Mokund Lall Sookul (Plaintiff) Appellant, 
VETSUS 


Goluck Chunder Dutt (Defendant) 
Respondent. 


Mr. R. E. Twidale and Baboo Sreenath 
' Dass for Appellant. 


Baboos Romesh Chunder Mitter, Unnoda 
‘Pershad Banerjee, and Sreenath Banerjee 
‘for Respondent. : 


In a suit for redemption of mortgaged property, 
it was HeLD (by Bayley, J), that the law only requires 
that the mortgagese’s account of receipts and disburse- 
ments shall be made out, filed in Court, and then sworn 
to as correct by the mortgagee. i 

Hero (by Phear, J.) that mortgagees are bound to 
exhibit tbe detailed items of all their actual receipts 
and disbursements to the time of accounting, verified Dy 
themselves and accompanied by all vouchera, 

j 
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Heip (by Bayley, J.) to be a rule of law which 
has been followed in practice, and which this Court 
must follow, that no redemption can be decreed in 
such a suit as long as there is any balance found due. 


Hrup (by Phear. J.) that plaintiff ought to obtain 
a decree for re-conveyance on payment of the balance 
found to be due with interest and costs of suit within 
atime specified, and that the Court is not bound by 
the previous practice, but has full power to mould its 
decrees in such a way as to meat the exigencies of each 
case. 


Bayley, J—Tue history and particulars 
of this litigation (commenced in 1852) are set 
forth in the first and following pages of the 
paper book. It is needless to recapitulate 
them now. Suffice it to say that we 
remanded this case on the 7th May 1866,* 
with these remarks :— 


“The account which the mortgagee by 
“law has to put into Court is not that of his 
“‘agentor tehsildar given by the latter for 
“hig master’s (the mortgagee’s) information 
“ as to such agent’s collections. The jumma 
“ wassil bakee paper, however, is this latter 
“only. The account to be put in under 
“the law is one to be made, verified, and 
‘proved by the mortgagee himself in the 
“ way before indicated. His Jumma wassil 
‘‘bakee papers, duly attested by those who 
“prepared them or who collected according 
“to them, and supported by the receipts of 
“the talookdars or ryots, who also may be 
“called to dépose to those receipts and to 
“what was the real demand and balance of 
“each of their respective tenures, may well 
“be adduced to support the mortgagee’s own 
“account when made and put into Court 
“under the law cited. 


“Tu fact, the account required from the 
“mortgagee is one setting forth what he 
“has realized, from what portions of the 
“mortgaged property, in what terms or 
“periods, with what loss and gain on the 
“ several assets, with what necessary deduc- 
“tions, and what remains then as the net 
“ profits which can be taken as actual renli- 
“zations towards liquidating the sum due 
“under the mortgage trausaction.” 


Upon this remand, the Lower Court held 
that the principal and interest had not been 
realized by the mortgagee when this suit 
was brought. ‘The plaintiff’s suit was dis- 


missed with costs, 


Plaintiff appeals and urges—~ 


- 1. That the accounts filed by the mort- 
gagee are notas required by law, but mere 
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abstracts of jumma wassil bakee papers 
already deemed insufficient. 


2. That, in fact, no proper accounts 
were kept by the mortgagee as admitted 
by him. 

3. And that the defendant’s toujee of 
1190, filed by the mortgagee, was spurious 
and untrustworthy, and contradicted by 
the toujee and a Collectorate paper of the 
neighbouring zemindars filed by plaintiff. 


4. That the defendant's toujee of 1190 
refers only to Dhurmpore, and not to six 
other villages exclusive of Dhurmpore. 


The memorandum of appeal is a long argu- 
mentative statement as to the evidence, but" 
the above are the essential matters of appeal 
before us for decision. 


With respect to the accounts, I have to ob- 
serve that their truth and correctness have 
been deposed to by Goluck Chunder Dutt, 
who managed the estutes and prepared the 
accounts. He states that he himself prepared 
these accounts; that Kashee Mohun drew out 
the fair copies now filed in Court ; that they 
have been prepared from the tehsildars 
jumma wassil bakee and jumma khuruch 
papers ; that besides the jumma wassil bakee 
and jumma khurrach accounts, defendants 
possess 2o other papers showing the collections 
from the estate ; aud that the kubooleuts and 
fysallahs (filed in the record) are the only 
documents they possess to show the areas of 
the lands held by the talookdars and ryots. 


The original toujee of 1190, delivered by 
the mortgagor, and according to which the 
demand or jumma had been regulated, and 
original jumma wassil bakee papers from 
1193 to 1242 have been filed. 


Now as to the amount. It certainly is an 
account of receipts aud disbursements du- 
ring theincumbency of the mortgagee. I do 
not myself see that if is to be rejected be- 
cause it is based on private collection papers. 
‘Fhe collection papers themselves would not 
be the account, but there isno reason why 
they should not afford the materials for the 
account, just as private memoranda are not 
accounts, but afford means and legitimate 
means to prepare a due account, such asa 
mortgagee has to give of his usufruct. 


It is true that the defendants have shown 
that previously no accounts of the character 
of the balance sheet required by the law 
have Veen accurately or regularly prepared 
or kept. But the law only requires that the 


mortgagee’s account of receipts and disburse- 


— 
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ments shall be made out, filed in Court,| Again, this was a talookee collection 
aud then sworn to as correct by the mort- ; which is not evidently so direct a gathering 
gagee. Of course, if such an account egn | into the hand of "the malik of all available 
be shown to be fulse or incorrect, it is open | assets as a ryotee one, and thus the mortgagee 
.to the mortgagor to show that fact. | who represented the malik could not obtain 


E E E A eine N AR the fuller rates which tip talookdar might, 
in this case, I domot see why the tonjee ve ? In respect to the evidence brought forward 
1190 should be declared a forgery. ‘No proof | F either party as yen: CONI TENOS Ao ARENI 
of thisis on the face of it, or otherwise | by the JABS INCHES: Gtr eentain: yone. Bura 
directly brought to bear on it. ‘The date, il think there is not much proof thatthe 
1190, is referred to by appellant as subsequent | rate of } per Kanee adopted by the Court - 
to the deed, which was of 1189, and there is | V®S Wrong, or that it is 2 rupees per kance, 
a difference of eight villages in the two papers. | 98 ue alleges. 

But if the tonjee be forged, why could it | On the whole case, I do not see sufficient 
not have been made to run both as to date : reason for saying tlint the decision of the 
and details in unison with the ‘mortgage ; Lower Courtis so far substantially wrong 


deed ? | that we should reverse it. I have, however, 


For my own part, too, I think that it | doubts as to whether 5 per cent., and not 10 
is quite a common practice to specify ' per p He ee A uot a 
or denominate the main village oily, Shon | in a talookda) ee mehal, as defen ant admittec 
others are in fact comprised in it; and by: this to be. Thus, wil this exception, I 
custom the one is understood to comprise | would dismiss this appeal with costs. 
the others. The taidad and the Collectorate; I should be glad if the mortgagor could 
Chittahs shew that such was the case.: he! allowed to redeem on paying what thie 
What the Tulook Magerra really! was, was | Court, after n full trial and adjustment of 
what had to be seen; and under that; accounts ina suit, might deem due. The 
head the additional villages might well, morigagor cannot always anticipate what 
come. I think as to the taidad that the! wili be the exact sum finally deemed due by 
remark on the paper that it is not admitted | the Court, But I think the rule of law 
to be correct, 18 no reason in itself for it8 i stated in the three first lines of page 172, 
having been rejected, because that-was done! Jas: edition, Macpherson on Mortgages, and 
under a general precautionary irule pre- | the cases there cited, (to which I know none 
vailing in all Collectorates as to such pa-' opposed,) are totally against this, the decisions 
pers. It is notorious that these precise . jeine to the effect that as long as there is 
words can ba found on records in every Col- | any balance found due, no redemption can be 
lectorate in the country. _ | decreed in that suit. I concur so far with the 


| view of Mr. Justice Phear, that I think it 
I concur, too, with the Lower Court that would be only equitable and just to allow 
there is uo renson that a toujee of 1190 | 


‘redemption on immediate ayment of 
should detail all under-tenures and areas, ! pay 


such sum as may be found due bya Court. 
It wasa rough memorandum of: estimated y J 


assets which Lalla Tiluck himself dione a as the decisions entirely conflict with 
gnti this view, I would agree to the matter 


sufficient; and those taking from him | being referred to the Fall Bench. I find, 
might, therefore, well adopt it, and 16 does. however, that Mr. Justice Phear thinks that 
not follow that they were to go beyond ‘it, qr although the practice has been contrary to 
lose their mortgage rights. the view he takes, itis not necessary to 
reler it to a Fall Bench. I entirely differ 
i from this, and therefore can only say that 

f : n I hold we must follow the practice, and [ 
as to its genuineness and authenucity, | y 


é l ae uphold the Lower Courts decision as it 
especially to tha signature on it being true. | stains 
The toujee, moreover, spoken of by Kaleo | 
Dass, plaintiff's witness, shows from its; Phear, J.—I cannot say that I am satis- 
terms that this impeached one of -1190 was | fied with the manner in which the defend- 
not so different as to warrant alconclusion | ants have accounted. They. are, in my 
that the latter is a forgery, or that the col-: opinion, bound to exhibit the “detailed items 
lections were not made according tu it, as they | of all their actual receipts and disbursements 


were according to Kalee Dass, | since 1189 M. S. up to the time of accounting, 
} < F : 





” And, lastly, there is, I thiùk sufficient, 
direct evidence from defendants witnesses 
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verified by themselves, and accompanied by 
all vouchers. Both the toujee and the taidad, 
upon which so muche importance has- been 
set, are really irrelevant papers. If these are 
authentic, the first would show merely what 
amount would have been collected had the 
collections been made ay the original rates ; 
aud the second would perhaps properly lead 
to the inference that Dhurmpore in the tou- 
jee was comprehensive of six mouzahs besides 
Dhurmpore ; but neither of ‘these affords the 
lenst evidence ag to the amouut of the col- 
lections which were in fact made by the 
defendants during the period under account, 


, 


In truth, the only direct evidence of the 
collections is that afforded by the jumma 
wassil bakee papers and jumma khuruch 
papers : and these must be vague enough, if it 
cannot be shewn from them that they cover 
all holdings in the six villages alleged by 
plaintiff to be omitted from the account, as 
well as in the others. I confess I greatly 
distrust the story that these mortgagees have, 
during these large number of years (for much 
of which time they considered themselves 
absolute owners), kept no other zemindary 
accounts than the loose jumma wassil bakee 
and jumma khuruch papers which» are filed 
in this suit. Indeed, I think there is much 
on the record to lead to the inference that 


. they possessed, in some other form, minute 


details of the estate. The defendants should 
produce vouchers for every disbursement, 
or reasonably account for their not possessing 
such vouchers. No item should be allowed 
which is not either admitted by the plaintiffs 
or supported by evidence of some sort. For 
instance, neither 10 per cent. nor 5 per cent. 
should be allowed for collection charges, but 
only so much as the expenses of collection 
actually amounted to, and if proper vouch- 
ers for this are not forthcoming, at least 
some evidence should be adduced suffi- 
cient to lead to a reasonable estimate of 
what the expenses under this head pro- 
bably were. 


Ou the whole, I am of opinion that the 
ease should be sent back in order that the 
account may be re-talken, and I would reserve 
the question of costs until the result can be 
reported to this Court. I would further 
remove the cause into this Court for trial. 


But even if the account found to be cor- 
rect by the Lawer Court be adopted, I think 
the suit ought not to be dismissed. I think 
the plaintiff ought to obtain a decree for 
¥p-conveyance on payment of the balance 
found to be dae, with interest and costs of 
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suit, within a time specified, No doubt, it 
has been the practice of some of our Courts 
to treat a suit for redemption asif it were a 
suit for ejectment, ia which the plaintiff 
could not have any decree except by show- 
ing that every condition precedent neces- 
sary to entitle him to immediate possession 
had been fulfilled. This is particularly the 
case with the Courts of the North-Western 
Provinces. (See Sudder Dewanny Adawlut 
reports, North-Western Provinces, 1849, 
page 37), 

In the case reported in the 5th Volume, 
North-Western Provinces, Sudder Dewanny 
Adawlut Reports, 1850, page 104, the plaintiff 
sued to recover possession of land by redemp- 
tion of mortgage, alleging that the mortgagee 
had over-paid himself, and that there was a 
surplus due from him to the plaintiff. The 
Principal Sudder Ameen, who tried the 
suit on regular appeal, found that the 
plaintiff's allegation was not made out, and 
that there was still a certain balance, (not 
distinguishing between principal and iutor- 
est,) due from the mortgagor to the defend- 
ant mortgagee ; but he gave the plaintiff a 
conditional decree to the effect that the 
plaintiff should recover possession on mak- 
ing good the balance. -On special appeal 
agaiust this decision, the Sadder Dewanuy 
Adawlut declared that the Principal Sudder 
Ameen’s decree was contrary to judicial 
usage, referring for authority to Bhubotece 
Singh versus Bheem Singh, Sudder Dewan- 
uy Adawlut, North-Western Provinces, 19th 
January 1847, but giving no reasons for tha 
usage, und dismissed the plaiotiff’s suit. So 
again, in G North-Western Provinces, Suddor 
Dewauny Adawlut Reports, 1841, page 221, 
the Sudder Dewanny Adawlut is reported to 
have decided on special appeal, that when 
in a suit for the redemption of a mortgage, 
a balance is found to be due to the mort- 
gagee, the course to be pursued is to 
dismiss the suit, And in 10 North- 
Western Provinces, Budder Dewanny 
Adawlut, page 543, we find the Sudder 
Dewanny Adawlut repeating the same doc- 
trine, and declaring that in a suit for re- 
demption, ifany thing is due to the mort- 
gageo, and plaintiff do not show that he 
had tendered that amount, his suit must ba 
dismissed, for a decree cannot be given con- 
ditional on payment of the sum due. 

The practice of the Courts of Bengal ap- 
pears to have been in this matter the same as 
that of the North-Western Provinces, 
although there are few, if any, decisions 
respecting it, Probably the propriety of 
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the practice svas seldom, if ever, seriously 
called in question. The very ill-reasoned 
case (perhaps because badly reported) which is 
given in Sudder Dewanny AdawlutiReports, 
1849, page 392, seems to lay down that, in the 
opinion of the majority of the Court, the 
mortgagor has- no right to lave accounts 
rendered by the mortgagee and taken by 
` the Court, except when he is in a position 
to show that the mortgagee is paid off. And 
the argument attributed by the report to 
the minority, (namely, Mr. A. Diek,) is even 
more untenable than I conceive this con- 
clusion to be. I apprehend that this ruling 
is entirely opposed to the spirit; of the 


Regulations, | 


By Section 11 of Regulation XI of 
1793, the mortgagor could require the 
mortgagee to produce and swear to his 
accounts in Court, and the Court was to 
adjust them. The Legislature evidently 
contemplated that the mortgagor should, 
When he desired, have the right'to come 
into Court to ask for ajadicial determination, 
as between him and the mortgagee, of the 
amount due on the mortgage; in other 
words, for a judicial declaration which should 
be binding between him and the mortgagee, 
of the sum of money on the payment of 
which he should be entitled to obtain a re- 
conveyance. This enactment was. repealed 
by Act XXVIII of 1855, but substantially 
its provisions regarding the rendering and 
adjustment of mortgagee’s accounts were 
re-produced. Regulations I of 1798 and 
XVII of 1806 have really no bearing upon 
this point. The first of these only gave the 
mortgagor certain practical facilities for 
establishing that he had complied with the 
terms of his agreement of mortgage, namely, 
that he had paid or tendered the amount 
due, within the time specified in the mort- 
page: and the second gave him an indefinite ! 
extension of time for these purposes beyond | 
the time so specified, subject to. a sight 
on the part of the mortgagee to terminate’ 
this extension by proper proceedings in 
Court. Both these regulations were passed 
for the benefit of the mortgagor, and neither 
of them in any way affected his right to 
require accounts from the mortgagee, and. to 
redeem upon their adjustment, supposing 
him to do so In time. 7 

- tt 

In the present case, it has been de- 
cided by the highest authority: that the 
plaintiffs right to redeem is alive. ° The 
suit before us is brought by him to 
make the defendants (his mortgagees) 


account, and to have it declared, on adjust- 
ment of their accgunt, that the mortgage is 
paid: off and that the plaintiff is entitled to 
recover possession of the mortgaged lands. 
No ‘doubt, the plaintiff has framed his 
plaint on hisown view that the mortgage 
debt'is already dischgrged, but substantively 
the snitis brought to" ascertain, ss between 
the parties, what is the state of the account ; 
and J think the plaintiff is entitled to have 
the result judicially declared in a form 
which will enable him to recover by process 
of Court, if necessary, possession of the 
mortgaged lands, on payment of the balance 
due from him, without bringing a fresh suit 
for that purpose. For my own part, I do 
not ifeel pressed by the contrary practice of 
the Court. Wehave full power to mould 
our decrees in such a way as best to meet 
the exigencies of each case. Ido not pro- 
pose here to declare any thing with regard 
to the rights of the parties beyond that 
which the Courts have always in effect done, 
I desire only not to stop at the mere de- 
claration of these rights. I would go on to 
direct that the defendant should re-convey 
on payment by the plaintiff, and this direc- 
tion would in no way alter the relative posi- 
tion or rights of the parties. It would only 
have the effect of possibly preventing the 
necessity for a future suit from arising. I 
see no reason to have recourse to the author- 
ity of a Full Bench to enable us to do 
this. 





The 16th May 1868. 
Present: 


G. Loch and Dwarkanath 
Mitter, Judges. 


Registration —Jurisdiction— Section 
l 15 Act XVI. 1864. 
l Case No. 2184 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Shahabad, dated 
the 2nd August 1867, reversing a deci- 
sion passed by the Sudder Ameen of that 
District, dated the 8th May 1867. 


The Ifon’ble 


Ram Lall Singh and others (Plaintiffs) 
i Appellants, 
versus 
Thakoor Dyal and others ‘(Defendants) 
Respondents. °° 


Pershad Banerjee 


for 
Appellants. . 


Babes Unnoda 
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Baboos Onookool Chunder Mookerjee and 
Chunder Madhub Ghosesfor Respondents. 


A party, after purchasing a property, applied to have 
his de&t registered ; but the vendor not attending to 
admit the execution, the Deputy Registrar refused under 
Act XVI of 1864 to register$ and referred the appli- 
cant to the Civil Court. Application was accordingly 
made, under Section 15, te the Principal Sudder Ameen, 
who, after hearing the vendor’s pleg that the whole con- 
sideration had not been paid, ordered the registration 
to be made, and this was accordingly done on 2nd Feb- 
ruary 1866. l 

Hep, that though the Deputy Registrar's order was a 
proper one, the application to the Civil Court was war- 
ranted by the terms of Section 15, and the Civil Court 
had turisdiction in the matter, 


Loch, J. THE plaintiffs sued for confirma- 
tion of possession for entry of their names 
in the Collector’s Register in regard to 7 
annas of Mouzah Kurrungowan, aslee and 
dakhilee, Pergunnah Champore, and to set 
aside certain zur-i-pesh ticca lease in favor 
of defendant No. 2, and the kutkina held by 
defendants Nos. 3 and 4 from defendant 


No. 2, 


It is stated that plaintiff purchased the 
property in question from defendant No. 1 
on 20th August 1865, and was put into pos- 
session ; that his possession was disturbed by 
the defendants No, 2, 3, and 4, who, in collu- 
sion with the defendant No. I, had set up 
certain leases under which they claimed to 
hold possession. 


It appears that after the plaintiff had 
made the purchase, he applied, on 26th Au- 
gust 1865, to have his deed registered. As 
the vendor did ‘not attend to admit the execu- 
tion, and the Deputy Registrar, under the law 
then in force, Act XVI of 1864, had no 
power to compel his attendance, he, on 9th 
September 1865, refused to register the deed, 
and referred the plaintiff to the Civil Court. 
An application was then made to the Princi- 
pal Sudder Ameen on 18th September 1865 

“under Section 15 Act XVI of 1864, praying 
that an order might be issued directing the 
vendor to register the deed ; and after hearing 
what the vendor had to say, who admitted 
the execution, but pleaded that the whole con- 
sideration had not been paid, the Principal 
Sudder Amegn, on 25th November 1865, 
directed the,registration to be made; and in 
compliance with this order, the Deputy 
Registrar registered the plaintiff’s deed of sale 
on 24th February 1866, 


We do not understand how any question 
as to plaintiff’s title could have been raised 
in this case. ‘Looking atthe written state- 
ments of the defendants’ vendor, we find thag 
he admits execution of the deed, but denieg 
the plaintiff's possession and the payment of 
full consideration. The other defendants 
pleed that they hold under a lease received 
from the original proprietor, and state that 
under a note of assignment from their lessor, 
they pay their rents to some party other than 
plaintiff. Plaintiff's title was not called in 
question,—only his possession and payment 
of consideration ; and both these points have 
been determined in plaintiffs favor. As, 
however, the question of plaintiff's title has 
been gone into, and the Judge, relying, 
though reluctantly, on a judgment of a 
Division Bench of this Court, reported in 6 
Weekly Reporter, page 61, has dismissed the 
plaintiff's claim on the ground that under 
that ruling the Principal Sudder Ameen 
had no jurisdiction to direct the registration 
of the deed under the provisions of Section 
15 Act XVI of 1864, and that the registra- 
tion so made is null and void, and that conse- 
quently plaintiff’s deed cannot be admitted iu 
evidence, we must dispose of the question as 
brought before us in special appeal. 


We find that under the provisions of See- 
tion 29 Act XVI of 1864, the Deputy 
Registrar refused to register the deed, as tha 
vendor did not appear to admit execution, 
and this order is perfectly correct. Tha 
plaintiff then applied to the Principal Sudder 
Ameen, under Section 15 of the Act, for an 
order directing the Deputy Registrar to make 
the registry. This order he obtained on 
25th November 1865. His application to 
the Principal Sudder Ameen was made on 
18th September 1865, within nine days from 
the Deputy Registrar's order, and he obtained 
the order for registration within four months 
of the same date. But it is urged—and the 
contention is in a measure supported by the 
“decision of this Court quoted above—that as 
the order of the Deputy Registrar was cor- 
rect, no application could be made to the 
Civil Court; and that it is only in cases 
where the order of the Deputy Registrar 
is ‘improper that such application can ba 
made. 


Looking at the terms of Section 15, we 
think that this contention cannot be main- 
tained. The opening words of the Section 
15 are :—“ If a District Registrar or Deputy 
“ Registrar shall refuse to register an instru- 
“ ment falling withim the provisions of Sec- 
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“tion 18, it shall be lawful for any person 
“ interested to institute a regular suit to 
“establish his right to have such instru- 
“ ment registered.’ It concludes with these 
words :-— The petition of plaint in any suit 
‘instituted under this Section ishall be 
“ written upon paper bearing a stamp of the 
‘value of eight annas.” And it! may be 
remarked, in passing, that no time for filing 
such suit is specified, and therefore it may be 
presumed that the general law of limitation 
is applicable to such suits. i 


The new law, Act XX of 1866, has 
changed the regular suit into a simple appli- 
cation, and limited the period within which 
such application may be presented to thirty 
days. (See Sections 83 aud 84). It appears 
to us that the law permits an application or 
snit under Section 15 in every ease in which 
the Deputy Registrar refused to register, and 
the reason for allowing this was that the 
Deputy’ Registrar had no authority to make 
enquiries as to the right of the party apply- 
ing to have the deed registered. All that 
he could do was to refuse to register if the 
party executing refused to attend, or, attend- 
ing, denied execution. He had not author- 
ity to enquire whether the deed had or had 
not been executed ; and as deeds of the kind 
before us aro obliged to be registered within 
a limited time after execution, it was 
necessary to provide some means to give 
relief to parties whose deeds the ‘Deputy 
Registrar, for any reason, refused to register ; 
and this relief was given, I apprebend, by 
the provision of Section 15, which afforded 
a speedy mode of enquiry into the right 
of the party interested to have the deed 
executed. Were it otherwise, we: should 
have this injustice under color of law, that 
a party, after receiving consideration and 
executing a deed of sale, might refuse to 
attend at the Registrar’s office to admit the 
execution. That officer could only in such 
circumstances refuse to register the deed ; 
but as bis order was a proper one, the party 
would not be able to take advantage of the 
provisions of Section 15 of Act XVI of 1864, 
and would lose the benefit of his title-deed, 
which could not be produced in evidence. 


But we do not think that the present case 
is on all fours with the case quoted by the 
Judge. -In that case the Lower Courts re- 
fused to entertain any application under 
Seation 15. In this case the Principal 
Sudder Ameen admitted the application, and, 
after hearing the parties, directed: the De- 
puty Registrar to register the document, 
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which was duly carried out. This order, 
whether right or, wrong, was the order of a 
competent Court haying jurisdiction in the 
matter, and we do not think that the 
Judge was in a position to set aside or look 
behind the order passed by the Principal 
Sudder Ameen, He was bound to accept 
it as an order of a cdmpetent Court, leaving 
any party dissatisfied therewith to take such 
steps as he shonld be advised to do to have 
it set aside. He could not in the appeal be- 
fore him set aside an order which had become 
final. We think, therefore, that the order of 
the Judge must be reversed, and that of the 
first Court restored. The special appellant 
will get his costs in all Courts. The special 
appellant will pay the costs of the lessee who 
has unnecessarily been made a respondent in 
this appeal. 

Mitter, J—I concur with my learned col- 
league in both these cases. I think that the 
validity of the registration of the plaintifi’s 
kabala is no longer open to be questioned 
by the vendor (respondent). This registra” 
tion has been effected in pursuance of a 
decree of the Civil Court that has become 
final by operation of law. Ido not think 
that there is the slightest reason for contend- 
ing that this decree is vitiated by want of 
jurisdiction, It was passed in a suit of a 
Civil nature, and whether the provisions of 
Section 15 Act XVI of 1864 were appli- 
cable to it or not, if is perfectly clear 
that in the absence of any legislative provi- 
sion to the contrary, the Civil Court had 
ample jurisdiction to entertain it. The 
utmost that.can be said is, that the Principal 
Sudder Ameen who decided it had commit- 
ted an error in law in acting upon a docu- 
ment, which he had no power to act upon 
under the provisions of Section 13. But 
this objection, if it has any force at all, can- 
not amount to want of jurisdiction. Every 
error'of law that is committed by a Court of 
justice is not to be considered as an illegal 
assumption of jurisdiction, and I do not see 
any reason why the error complained of in 
this case, if it were an error at all, should 
be considered in that light. , Holding this 
view of the case, I am of opinien that these 
two special appeals ought to be decreed with 


all costs in all the Courts. , s 
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The 16th May 1868. 
b 
Present: 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Service tenure—Right of occupancy 
— Cultivators — Section 6 Act X. 
1859. 


Cases Nos. 1995 to 1997 of 1867. 


Special Appeals from a decision passed by 
the Judge of Tipperah, dated the bth 
June 1867, .reversing a decision passed 
by the Sudder Ameen of that District, 
dated the 6th December 1866. 


. Kalee Churn Singh and others (Plaintiffs) 
Appellants, 


VETSUS 


Ameerooddeen and others (Defendants) 
Respondents. 


Baboo Otool Chunder Mookerjee 
for Appellants. 


Baboo Romanath Bose for Respondents. 


THE WEEKLY REPORTER. 


| 
| 


! 


| 


l 
l 
1 


re eee i eee Vans 


1 
i 
? 
F 
1 


Rulings: 579 


The first Court gave plaintiff a decree, 
holding that the land did not belong to de- 
fendants (the pulkee-benrers) as n service 
tenure. 


On appeal the Lower Appellate Conrt 
held that the defendants, palkee-bearers, had 
been in possession of tle lands, even if not 
doing service as bearers, for so long a period 
as to give them the right of occupancy under 
Section 6 Act X of 1859. 


Against this holding, the plaintiff appeals 
specially, and urges that itis clear from 
the kubooleut entered iuto by these defend- 
ants with the Rajah of Tipperah that they 
have no other rights than to hold the lands 
as long as they perform the service of pal- 
kee-bearers; that they have ceased to do 
that service; and that, consequently, their 
rights in these tenures have ceased also: 
further, that the Principal Sudder Ameen 
has decreed their right of occupancy under 
Section 6 Act X of 1859, when they them- 
Selves did not set up originally any such 
right or plea, and, indeed, entirely abandon- 
ed their grourids of appeal in order to set up 
this one completely new defence, and that the 
Principal Sudder Ameen should not, there- 
fore, have adjudicated the case upon it, 


| The special appellants add that the special 


respondents are jotedars or middle-men, and 
not the actual cultivators, to whom alone 
Section 6 Act X applies. 


I am of opinion that it was quite open 
to the Lower Appellate Court to allow the 
defendants to amend their grounds of appeal ; 
nor can I say that it has erred in law in do~ 


The benefits of Section 6 of Act X of 1859 are not : ing so. 


restricted to those who with their own hands till the 
soil, but apply to those who are actual cultivators in 
the sense of deriving their profits from the produce 
directly. 


Bayley, J.—It is admitted by the plead- 
ers on both sides that these three special 
appeals will be governed ‘by one aud the 
same decision here. 


The plaintiff in these cases suéd under a 
jotedaree pottah of the Ist Assin 1275, for 


I further thivk that the benefits of See. 
tion 6 are not restricted to those who with 
their own hands till the soil, but extend io 
those who are bond fide actual cultivators in 
the sense that they derive the profits from 
the produce direcily, and are not middle-men 
who. have no connection with the produce 
except by receiving the rents iu cash or kind 
from those who do directly derive their pro- 
fits from tha produce. 


Lhe cases cited in Weekly Reporter, page 


rents against certain defendants as the ac-: 26, Privy Council cases, and 6 Weekly Re- 


tual cultivators. 
These defendants did not appear. 


The other defendants (certain palkee- 
bearers) inter?ened under Section 77 Act 
X of 1859, *hnd stated that the lands the 
rents of which were sued for were held 
fent-free by them as service grants. 


poster, 80 and 206, do not go beyond the 


| question of the right to hold service lands, as 
, Service lands, after the service has ceased. 
Those cases do not in any way refer to rights 


of actual cultivators under Section 6 
of 1859, irrespective of service, 

On the whole, I see no ground on this 
petition of special appeal for interfering with 


Act x 
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the decisiog of the Lower Appellate Court, 
and therefore dismiss these three special ap- 
peals with costs. 


t 


Macpherson, J.—~I concur in thinking that 


„these special appeals should be | dismissed 


with costs. On the facts, as found by the 
Lower Court, it appears to me that ‘the Judge 
took a correct view of the position of the 
respondents, 


t 


The 18th May 1868. 


Present: | ; 


| 
The Hon’ble L, S. Jackson and Dwarkanath 
Mitter, Judges. 


Right of suit—Confirmation of title 


smal] piece of ground within their portion 
of acertain kharija talook by setting aside 
an| adverse award,made under Act IV 
of 1840, 


They alleged that’ while they were in 
peaceful possession, Mr. Beckwith, the prin- 
cipal defendant, haying made certain com- 
plaints against the ryots in respect of a 
portion of the lands, proceedings were com- 
menced under the Act, and an order made 
in the defendaht’s favor on the 8th April 
1861, which order was confirmed on appeal 
on the 3lst May following ; that notwith- 
standing the issue of a warrant in accordance 
therewith, and the consequent sowing of a 
little indigo, the defendants had never suc- 
ceeded in getting péssession, or in ousting 
the plaintifis, who accordingly had continued 
in possession; but that inasmuch as the 
order in question was likely to be injurious 
to the plaintiffs, they stated their cause of 


— Possession notwithstanding an! action to have arisen from the order in appeal, 


award under Act IV of 1840. 


Case No. 2132 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Furreed- 
pore in Dacca, dated the 8th March 
1867, reversing a decision passed by the 
Moonsiff of Muhsoodpore, dated’ the 10th 
August 1866. : 

Shiboo Soonduree Dabee and others (Plaint- 

iffs) Appellants, 


VETSUS 


Mr. J. Beckwith and others (Defendants) 
Respondents, | 


Baboo Nuleet Chunder Sein for Appellants. 


Mr, R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respondents. ° 


- Yn a suit for confirmation of plaintiff's right to land 
within a kharija talook, by the setting aside of an 
adverse award under Act IV of 1840, (which had been 
confirmed in appeal), where it was found that after de- 


fendant had held the land for a year under the award in 


question, plaintiffs had again entered into possession, it, 


was held, thit as plaintiffs were in possession, though 
in contravention of the Magistrate’s order, they did not 
need the Court’s intervention to put them in possession, 
and their omission to sue for possession was; no bar to 
their title being investigated, id 


Jackson, J.—Tue plaintiffs iw this case 
sued -for a confirmation of their right to a 


$ 
i 
i 
4 
1 


and, prayed for a reversal of the order and a 


: declaration (with costs of suit, &c.) of right 


based on the continued possession and title 
of their ancestor and themselves. 


The plaint was filed on the 30th May 
1864, just within three years from the date 
of the decision in appeal. 


The Moonsiff of Muksoodpore gave judg- 
ment for the plaintiffs, being of opinion that 
the plaintiffs, although dispossessed under 
the: Act IV award, bad got irregularly into 
possession again, but that such illegal act on 
their part would not prejudice their rights. 
He thought the plaintiff’s title made out, 
and the adverse possession for more than 
12 years set up by the defendant not 
proved. 


The defendant appealed against this de- 
cision, and the appeal was heard before 
Mr. Hutchinson, the Principal Sudder 
Ameen of Furreedpore, who held that the 
plaintiffs, having alleged continuous posses- 
sion} were bound to prove that allegation ; 
that as the defendant had got into possession 
under the award, the plaintiffs could not 
be considered in lawful possession; and as 
they had omitted to sue for possession, their 
title could not be investigated. He there- 
fore'set aside the judgment of the Moonsiff, 
and ordered the plaintiffs’ suit to be dis- 
missed. 

The reasoning on which, the Principal 
Sudder Ameen bases this gonclusion is 
somewhat obscure, and at first sight suggests 
the view that he considered the plaintiffs 
not to bein possession at all. 
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If this had been his real finding as to the | vention of the Courtto put them in. Tt 
fact, I should have been djsposed to think | may be that in taking such possession, they 
that his decision was right, asin my opinion ; contravened an order of the Magistrate and 


a plaintiff who comes into Court asking for a 
daclaration of right based upon a certain 
state of facts is, if he can maintain his suit 
at all, bound to establish his facts strictly as 
alleged ; and if, as was Bupposed on thie ar- 
gument before us, the Lower Appellate Court 
had found untrue the material allegation, as it 
seems to me, of possession so prominently set 
forth and relied onin the plaint, I should 
have supported its decision that the plaintiffs 
were not entitled to their decree. 


Buta more careful examination of that 
decision has satisfied me that the Lower Ap- 
peliate Court has not taken this view of the 
facts; but that, in accordnce with the report 


of an Ameen who held a local enquiry, he, 
has substantially affirmed the finding of the: 
Moonsiff who found that the defendant had | 
held the land for one year, cultivating it with . 


indigo; and that plaintiffs had, after such 
dispossession under the order passed by the 
Magistrate, again entered into possession. 
He also observes that such possession could 
not be considered legal,—-a remark which 
has likewise been adopted by the Principal 
Sudder Ameen. This observation, however, 
was made by the Moonsiff apparently for the 





Sessions Judge, and exposed themselves to 
penal consequences. It may also be that 
the defendant, if he had sued under Section 
15 Act XIV of 1859, might have recovered 
the possession. But the plaintiffs’ possession 
was a fact, and could not be ignored. 


Tt has been held in a Madras case that a 
“ suit ought not to be entertained where the 
plaintiff is in possession 
of all his alleged rights, 
and is notin a position to 


2 High Court 
Reports, page 333. 


bring an action ;” to which Mr Broughtou’s, 


note adds the words, t.¢., to establish his 
title to land of which he is in possession. 
This might seem to be authority for hold- 
ing that the present suit could not be main- 
tained. 


It is right, therefore, to observe that in 
the case in question, the plaintiff seems to 


ı have sought a decree, less for the purpose of 
| declaring his own rights, than to negative 


some claim alleged to have been set up by 
the defendants, and the Court observed 


i (page 335) that the plaintiff had ‘* all his 


rights uniuvaded and intact,” 
Here the case is quite otherwise: tho 


purpose of showing that the plaintiffs were! plaintiff was a party bound by an order re- 


not to be prejudiced by this illegal act on 


their part, the question of title alone being. 


before the Court. 


But the Principal Sudder Ameen appears : 


to have considered that a possession contrary 
to law was no possession at all, and, further, 


that plaintiffs, being thus constructively out ! 
of possession, were bound to include in their | 


plaint a prayer for possession as well as one 


for declaration of title, without which further ; not be pleaded 


prayer they could not muintain their suit. 


This opinion pre-supposes an objection to | 


the suit on the ground that a merely decla- 
ratory decree was sought, consequential relief 


specting the possession of property made 
under Act LV of 1840, and, if the defendants 
had claimed to get back the possession, might, 
in suing to recover the property, have found 
herself barred by Clause 7 Section 1 Act 
XIV of 1859. 


But the order would hold good only until 
the rights of the parties disputing had been 
determined by a competent Court, and could 
after such determina- 
tion, 


The plaintiff had, therefore, a good cause 
of action, and as her allegations were fouud 
to be substantially true, she was entitled, if 


not being asked for, and such objection is ' she made out her title, to the judgment of 


precisely that which Section 15 of the Civil 
Procedure Code was framed to defeat. 


If the case were as supposed by the Prin- 
cipal Sudder Ameen, the plaintiff would 
have been entitled to consequential relief if 
he had asked for it, and in sucha case the 
Section clearly applies (Rooke versus Lord 
Kensington, cited in Broughton’s Code of 
Civil Procedyre, 2nd Edition, under the 
15th Section). 


the Court, 


The Principal Sudder Ameen’s decision 
must, therefore, be reversed, and the case 
must be remanded to him for a determination 
of the plaintiffs right. 

Mitter, J—I concur generally with my 
learned colleague. I merely wish to add 
that I am not quite prepared to hold that if 
the plaintif had failed to establish her pos- 
session’ subsequent to the date of the Act IV 


„But here it seems that the plaintiffs were | award, her suit ought to have been dis- 
in possession, and did not require the inter- | missed. 
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"The 18th May 1868, 
Present: ` 
la 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Action for rent—Kubooleut—Posses- 

sion. 3 | 
Case No. 893 of 1867 under Act X of 1859. | 
Special Appeal from a decision passed by th, 
Officiating Additional Judge of Hooghlye ; 
dated the 30th January 1867, affirming 
a decision passed by the Deputy Collector 
of that District, dated the 27th March 
1866. i 


Harish Chunder Koondoo (Defendant) 
Appellant, | 
VETSUS i | 


Mohinee Mohun Mitter (Plaintiff) 
Respondent. 


teei 


Mr. C. Gregory and Baboo Binoan 


Churn Dutt for Appellant. 
Baboo Roopnaih Banerjee for Respondent. 


A landlord cannot claim rent under a kubooleut where 

the lessee bas never obtained possession, ;delivery of 

` possession being ordinarily a condition necessary for the 
maintenance of an action for rent. 


Mitter, J.—Tuis was a suit for arrears of 
rent on a kubooleut. The Lower Appellate i 
Court has decreed the suit upon the ground 
that the kubooleut being admitted, the 
defendant (special appellant) is bound to pay 
rent under it, even though he did not obtain | 
possession of the premises leased: to him. ! 
We are of opinion 
erroneous. It is to be borne in mind that 
there is nothing in the kubooleut which says 
that the special appellant would be liable for 
rent, whether he obtains possession or not. 
We think that in the absence of such a con- 
dition, at all events, it would be manifestly 
unjust and inequitable to decree a claim for | 
rent where the lessee has never obtained | 
possession of the land in consideration for 
which the rent was agreed to be paid. The: 
kubooleut is nothing more than the evidence | 
of the. contract, but the contract itself con- 
sists in the exchange of something more 
substantial than a mere piece of writing. It: 
is indeed true that the special appellant has | 


` 
t 


that this decision is j 


IE ee 
given no evidence to show that he demanded 
possession from the landlord, although it is 
admitted that he made several attempts, un- 
successful as they were, to obtain it from the 
hands of a third patty who opposed his 
entrance upon the laud. We think, however, 
that the delivery of;possession on the part of 
the landlord is ordinarily a condition neces- 
sary forthe maintenance of an action for 
rent; andit was, therefore, necessary for 
the: landlord himself to show that the tenant 
was able to receive possession. Suppose for 
instance, a suit is brought upon a bond for- 
money lent; the defendant admits the execu- 
tion of the bond, but pleads non-liability, on 
the: ground that the consideration stated 
therein has never been received by him: 
aud suppose, also, that this last-mentioned 
fact has been established by evidence. Can 
any Court of equity and good couscience 
decree the suit merely upon the ground that 
the defendant has not demanded the payment 
of the consideration above referred to ? 
Why, thon, are we to adopt a different prin- 
ciple in the case of a kubooleut ? We think 
that the custom of granting amulnamahs in 
addition to pottahs, which is so generally 
prevalent in this country, is a sufficient con- 
firmation of the principle. 

The special appeal is accordingly de- 
creed, and the suit brought by the plaintiff 
(special respoudent) is dismissed with costs 
in all the Courts. 

f 


3 
ds) 


The 18th May 1868, 

Present: 

The IYon’ble H. V. Bayloy and J. B. Phear,’ 
Judges. 


Gortificate under Act XL of 1858. 
Case No. 102 of 1868. 


Miscellaneous Appeal from an order nassed 
by the Judge of Tipperah, dated the 8th 
February 1868. 

Nobin Chunder Shaha, Appellant, 
l versus 
| Raj Narain Shaha, Respondent. 
Baboo Sreenath Ranerjee for Appellant. 
Baboo Kalee Mohun Doss for Respondent, 


A certificate under Section 3 of Act XL of 1858 is purely 
an authority for the administration of property, and 
oughtinot to be issued where there is neither present 
right nor prospective possession, 


t 
Bayley, J—W E do not thinkany sufficient 
cause has been shewn in this case for our 
interference with the order of the Cougs 
below, ` 
td] 


» 


. mother 


1868, ] 


-— 


Civil 


The petitioner is neither in possession of 


property,. nor next heir. The mother is 
alive, and so long as she lives she is next 
heir, and therefore a certificate granted to 
the petitioner would not be according to law, 
unless, upon special facts found to exist, the 
were disqualified. This is not 
shewn to us in the present case. 


We may add that we consider the certi- 
ficate to be granted under Section 3 of Act 
XL of 1858 is purely an’ authority for the 
administration of property, and we think 
the Legislature never intended it to be issued 
where, as in this case, there is neither pre- 
sent right to possession nor even a vested 
right to futiire possession. 

We reject the petition with costs. 





The 19th May 1868. 
Present: 


The Hon’ble L. S., Jackson and Dwarkanath 
Mitter, Judges, 


Mortgage —Year of grace—Holidays— 
Regulation ZVII of 1806. 


Case No. 2531 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, 
dated the 25th September 1867, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 5th April 
1867. 


Kamola Kant Mytee (Plaintiff) Appellant, 
VETSUS 


Sreemutty Narainee Dossee and others 
(Defendants) Respondents. 


Baboos Mohendro Lall Shome ana Bho- 
wanee Churn Dutt for Appellant. ~ 


Baboo Ashostosh Dhur for Respondents. 


G« 
The year of grace allowed to a mortgagor by Regulation 
XVII of 1806 to tender or deposit the amount due to 
the mortgagee, in¢ludes authorized holidays ; the mort- 
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gagor not being entitled to the deduction sof any holi. 
days which may occur when that year expires, 


Jackson, J.—In this case we think that 
the decision of the Zillah Judge is erro- 
neous. He has determined that inasmuch 
as the Civil Court was'closed on the day in 
which the year of grace allowed to the 
mortgagor expired, the deposit was properly 
made on the first day on which the Civil 
Court sat after the holidays. 


The question does not arise in this case 
whether the year of grace is to be computed 
from the date of the issue of notice to the 
mortgagor, or from the date on which the, 
mortgagee’s petition was notified to the 
mortgagor, because more than a year had 
elapsed since either of those dates before 
the deposit was made in the present instance. 
But, assuming that the latter of these two 
dates is the time from which the year of 
grace is to be computed, it appears to us that 
it would be necessary to make a deposit in 
the Civil Court strictly within the year ; 
and that the mortgagor is not entitled to the 
deduction of any holidays which may oecur 
at the time when the year of grace 
expires, 

Sections 7 and 8 Regulation XVII, 1806 
allow the mortgagor an alternative, that is 
to say, he is permitted either to tender the 
amount due to the mortgagee, or, if he pre- 
fers it for his protection, he may deposit tha 
amount in the Zillah Court. But in any 
case the fender or deposit is to be mada 
within the “reasonable and limited time” 
referred to in Section 1 (or the Preamble) 
of that Regulation. If the party paying the 
money desires for his own safety and cons 
venience to deposit it in Court, he must avail 
himself of this privilege ata time when it 
is within his reach, 


The authorised holidays of the Civil Court 
are always notified beforehand, so that 
parties may know when resort to the Civil 
Court is open to them ; so that if the year 
of grace falls upon a day when the Civil 
Court is closed, it is the business of the 
party to come at some previous time. If 
we were to hold otherwise, we should be 
allowing the mortgagor to extend the year of 
grace at pleasure. He might say :—“If I 
“pay the money to the mortgagor, I must 
“do it within one year; butif I pay itinto 
“ Court, I shall have 13 or 14 months,” 

The decision of the Lower Appellate Court 
is set aside, and that of the Court of first 
instance is restored with all costs. 


D 
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‘The 19th May 1868, ' 


H e 


Present: ) 


The Hon’ble F. B. Kemp and F. A. Glover, 
~ Judges. | 


‘ t 
Hindoo widow’s personal debts—Li- 
ability of her husband’s estate. 


Case No. 104 of 1868,'. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Améen of My- 
mensingh, dated the 14th | December 
1867. | 


+ 


Chundrabuiee Debia (Objector) Appellant, 


versus 


Mr. Brody (Decree-holder) Respondent. 


Mr. G. C. Paul and Baboos  Onookool 
Chunder Mooherjee and Kalee' Prosunno 
Dutt for Appellant. » 


H 
Baboo Shushee Bhooshun Sein for 
Respondent. 
| 
By Hindoo Law a widow is allowed} during her 
lifetime, to make the fullest use of the usufruct of her 
hnsband’s estate ; but whatever part ofiit she leaves 


behind at her death becomes the property of the next | 


heir, and is “not liable for her personal debts, unless 
such debts have been contracted under legal necessity 
and for the benefit of the estate. 


Glover, J.—Tue decree-holder in this 
case, Mr. Brody, endeavoured to take out 
execution for certain mesne profits and 


costs which had been» decreed to his judg- : 


ment-debtor, Bhoobun Moyee Debia, by the 
Privy Council decision of the 26th of May 
1865. | 

Bhoobun Moyee died before execution-was 
taken out, and the decree-holder’s claim is 
objected to by the person who has succeeded 
to the property, Chundrabulee Debia, the 
mother of Bhoobun Moyee’s husband, and 
next heir, on the expiry of Bhoobun Moyee’s 
life-interest, as widow of her husband. 


Chundrabules Debia denies that the was- 
silat, &c., decreed by the Privy Council, 
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belonged absolutely to her daughter-in-law, 
or can be made liable for her personal debts, 
They formed part of*the estate of her deceas- 
ed husband, to which, and not to Bhoobun 
Moyee’s estate, she (Chundrabulee) has suc- 
ceeded, 


The Principal udder Ameen held that 
the liability or otherwise of Bhowanee Kish- 
ore’s estate for the particular debt claimed 
by the decree-lrolder could not be determined 
in the execution department, but must form 
the subject of a regular suit. 


But he allowed the decree to be satisfied 
from the mesne profits, rents, and costs, which 
the judgment of the Privy Council had de- 
clared to be the right of Bhoobun Moyee, on 
the ground that as she would have had ab- 
solute control over these sums had she lived, 
they became her sole and particular pro- 
perty out of which her liabilities could’ be 
satisfied after her death. f 


Against this decision Chundrabulee Debia 
appeals, urging that whatever accumulations 
may have been made by Bhoobun Moyee, 
these at her death became part and parcel 
of the estate, and, as such, passed to appellant 
asinext heir of her son Bhowanee Kishore. 
By Hindoo Law Bhoobun Moyee was allow- 
ed to make the fullest use of the usufruct of 
the estate so long as she lived; but what- 
ever part of it she left behind became the 
property of the next heir, and was not liable 
for the widow’s personal debts. If the 
decree-holder wished to make the estate 
liable on the ground that the debt was in- 


| curred for some one of the necessary pur- 


poses which the Hindoo Law allows, he could 
establish his claim ‘in a regular suit. 
'Ib seems to me that the decree-holder 


must fail in this application, and that he can- 


, not use the decree passed in favor of Bhoobun 
| Moyee as that lady’s personal property. To 
| 


do so, it must be shewn that the decree was 
| of, the nature of streedhun, and it certain- 
ly cannot be contended that ‘it comes under 
| any of the six descriptions of property men- 
: tioned in the Dyabhaga as streedhun. 


‘A Hindoo widow with a life-interest in her 

| deceased husband’s estate would be en- 
titled tomake the fullest use of the usu- 

| fruct of that estate: and it seems doubtful, 
' under the late rulings of the Privy Coun- 
| cil, whether she could be in any way re- 
‘strained, however wasteful her expenditure, 
so long as she kept within the limits of her 

income and made no attempt at alienation. 

If, on the contrary, she chooses to econo- 


- 
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mise, she can, during her lifetime, give away 
her saviugs to any one she pleases ; but if she 
have left savings undisposed of at the time 
of her death, these would form part of the 
estate, and go with that estate to the next 
heir of her deceased husband, Now, . the 


decree sought to be attached in this case | 


must be taken as representing a certain part 
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It seems to me, therefore, that*the decree 

sought to be attached cannot be made liable 

for any personal debts of Bhoobun Moyee. 
The decree-holder can, of course, recover 


his money, if he can show that the estate 
was bound for the debt, that is to say, 


of the usufruct of the estate, which Bhoobun | that when the money was borrowed the lend- 


Moyee did not expend during her lifetime, 
and which, therefore, at hér death ceased 
to belong to her. It is argued that the 
money advanced by Mr. Brody was em- 


ployed in getting the Privy Council decree, | 


nnd that it therefore represents the actual 
usufruct of the estates, which Bhoobun 
Moyee ought to have enjoyed during 


the time she was kept out of possession, | 


er, after making due enquiry, was satisfied 


of the existence of a reasonably credited 
necessity, such as the Hindoo Law allows, 


I would therefore allow the appeal, and 
reject the decree-holder’s application to 
takeout execution, with costs, and would 


and which she did enjoy in this manner. | pass the same order in the seven other cog- 
But supposing this to be so, the difficulty nate cases, which are on all fours with this. 


in the decree-holder’s way would be still 
the same. Bhoobun Moyee might, during 


her life-time, have taken out execution of | Judgment. 


her decree, and have spent the proceeds ; 
but the fact remains that she did zot do so, 
but left the decree bebind her untouched. 


After hearing the arguments on both sides, 
and referring to the text books of Hindoo 
Law, and the cases decided under them, I 
am of opinion that no amount of accumula- 
tions which a Hindoo widow may leave 
behind at the time of her death can be 
considered as belonging to her, but that they 
must go to swell the estate. And it is not 
unreasonable that this should be so A 


her busband’s estate for maintenance only, 
and she is most straitly enjoined to live 


Kemp, J.—I concur -generally in this 
The decrees obtained by Mr. 
Brody were on confession of judgment. 
The debts, as far as the decrees are guides 
to the character of the debts, were personal 
debts of the life-tenant Bhoobun Moyee. 
Whether the estate of her husband Bhowanee 
Kishore is charged with these debts, will 
depend upon whether they were contracted 
under a legal necessity and for the benefit 
of the estate. This question cannot be tried 


Hindoo widow is supposed by law to take in this stage of the case. 


The opposite party, Chundrabulee, does 


‘alife of economy, austerity, and seclusion, | 20t succeed to the estate of the judgment- 
expending the proceeds of her estate on| debtor Bhoobun Moyee, but as heiress of 


religious observances for the good of her 
husband’s soul. She gets these somewhat 
anomalous privileges, and by them keeps 
her husband’s nearest of kin out of pro- 
perty to which he has a much stronger 
claim than herself, because she is prevented 


other marriage, and without such privileges 
she might be thrust out tostarve. But it 
` was never contemplated that she should 


expend the produce of her estate wastefully, : 


by law and custom from contracting auy | not enjoyed by the life-tenant, 





her son Bhowanee Kishore. Chundrabulee 
takes the corpus of tho estate nas well as 
all increments on that corpus, such as accu- 
mulations of profits, wassilat, costs, &c., 
She succeeds 
to the residue of the estate after the widow’s 
use of it. These accumulations cannot be 
considered to be the streedhun of the widow, 


or do more than support herself in a decent! for they do not fall within any of the classes 


and proper manner: and that she should | 
leave to her own relatives, or convert into, 
her own strétdhun, the accumulations she | 


might have made, appears to -me opposed 
t8 every principle of Hindoo Law as applied 
to widows. : 


enumerated in the Dyabhaga as constituting 
a womgn’s separate or peculiar property. 


I would reverse the order of the Principal 
Sudder Ameen. 
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‘The 19th May 1868. 


l Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Discovery of lost property—Cause of 
action—Jurisdiction. 


Case No, 9033 of 1867; 


Special Appeal from a decision passed by 

. the Officiating Judge of Tirhoot, dated 
the 18th June 1867, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 27th Septem- 
ber 1866. l 


Ram Pertap Singli (Defendant) Appellant, 


VETSUS 
Bholabutty Koonwar (Plaintiff) Respondent. 


Baboo Hem Chunder Banerjee for 
Appellant. 


| 
Baboos Romesh Chunder Mitter and Chunder 
Madhub Ghose for Respondent. 


Where property lost in one district' is found in 
another, in the possession of a party who refuses to 
restore it, the owner’s cause of action arises from the 
date of such refusal; and a suit to recover possession of 
the property must be instituted in the district in 
which it is found, | 


Loch, J.—PLAINTIFF sued to recover pos- 
session cf an elephant belonging to him, 
which was illegally detained by the defend- 
ant. Both the Lower Courts have given 
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Ghuznam Shah, who was charged with the 
theft of the animal, but was acquitted from 
want of proof. Plaintiff instituted a suit 
to recover possession in the Tirhoot Court, 
and both the Lower Cuurts have held that 
plaintiff was entitled fo bring his action in 
the Tirhoot Court, hs the loss of the elephant, 
which occurred in Tirhoot, was his cause of 
action. We think the loss of the elephant 
gave him no cause of action till he found it 
in the possession of some person who refused 
to restore it. The loss of the animal would 
give hima right to recover it if he found it 
straying, but it gave him no right of action 
against any one. It was only when he found 
it in the defendant's possession, and defend- 
ant refused to restore it, that plaintiffs 
right of action as against the defendant 
arose. Now, the refusal to restore was made 
in Chumparun, which is within the Civil 
jurisdiction of Zillah Sarun; and as the 
defendant also resides within the Civil jurise 
diction of that district, we think the suif 
should have been instituted in the Sarun 
Court. We think, therefore, that the pro- 
ceedings of the Lower Courts must be quash- 
ed, as having been conducted without juris- 
diction, and that the defendant must recover 


' his costs in all Courts. 


> 





i The 20th May 1868. 
Present: 


| : $ 
The Hov’ble F. B. Kemp and E. Jackson, 
Judges. 


Declaratory decree—Section 15 Aot 
VIII of 1859—Forged documents. 


| Case No, 2546 of 1867. ` 


plaintiff a decree for the possession of the | Special Appeal froma decision passed by 


elephant. 
ihat the Tirhoot Courts were in no way 
competent to deal with the case, as the cause 
of action arose in the Chumparun District, 
where the defendant resides. 


In special appeal it is urged | 


the Judge of Tirhoot, dated the 13th 
‘August 1867, affirming a decision passed 
iby the Principal Sudder Ameen of that. 


| [District, dated the 22nd May 1867. 


It appears that the elephant in question , 
disappeared from the plaintiff's premises in Sheo Lall Chowdhu (Dorendwat) Appellant, 


Zillah Tirhoot, and was found after some | 

months in the defendant’s possession’ in the | verses 
` District of Chumparun, which is subordinate 
‘to the Sarun Civil Courts. The’ defendant | 
pleaded that he had purchased it from ! 


Chunder Benode Oopadbya and others® 
(Plaintifis) Respondents. 
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Messrs. R. E. Twidale and C. Gregory for 
| Appellant. 


Baboos Unnoda Rershad Banerjee and 
Romesh Chunder Mitier for Respondents. 


J 
Ma 
In a suit to obtain a declaration that two pottahs and 
a chittah, which had been put forward in a butwarrah, 


held that it could not be said that the action 
was premature. 


In this case no action has been taken on 
the pottah ; the rights of the plaintiff are in 
no way prejudiced. 

_ In this view of the case, we reverse the 
decision of the Lower Court, and dismiss the 
plaintiff's claim. Appeal decreed with costs 


were forgeries, it was held that as no action had been : and interest. 


taken onthe documents in question, and plaintiff's 
rights were in no way prejudiced, the Court could not 
make any binding declaration of right. 


Kemp, J.—-Tue pleader for the special 
appellant contends that this suit, which is 
n declaratory suit, cannot be entertained in 
the Civil Court under the provisions of Sec- 
tion 15 Act VIII of 1859. 


The suit was to obtain a declaration that 
two pottahs and achittah, put forward by the 
special appellant in the course of a butwarrah, 
are forgeries. 


Both the Lower Courts have held that 
the suit will lie, and that the pottahs and 
chittah, if not forged, are not proved. 


It is very clear that in a case of this de- 
cription, we could not make any binding de- 


claration of right, such, for instance, that the | 


plaintiff hada right to sue to enhance the 
rent of the tenure of the defendant. The 
plaintiff was not injured in his rights by the 
_ defendant putting forward this pottah in the 
course of the butwarrah, The butwarrah 
would proceed upon the existing assets, and 
the parties to the decision would not be pre- 
cluded from exercising their proprietory 
rights, such as a right to enhance, because a 
pottah was produced purporting -to be a 
mokururree potitah. It appears to us that 
this suit is brought to get rid, beforehand, of 
evidence which the defendant would mainly 
rely upon in n suit for enhancement, which 


can only be brought under Act X of 1859, | 


Tn a suit under that Act, the whole question 
- can be tried, viz., the right to enhance the 


bona fides of the pottah, and whether thej 
ag | Dessess 


t- | not legally admissible for or against him, unless he con- 


deféndent, independent of the pottah, h 
been able to prove that his tenure is protec 
ed from enhancement under any of the pre- 


sumptions which Act X gives him an oppor- | 


tunity of relyiug upon. 


In the cage quoted by the plenders for the 
special respondent at Volume III, page 209, 
Weekly Reporter, the pottah had been pub- 
licly put forward in a Court of justice, and 
the learned Judges who decided that case 


The 20th May 1868. 
Present: . 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges, 


Evidence. 


Case No, 2200 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 


the Additional Judge of Nuddea, dated 
the 22nd May 1867, affirming a decision 
passed by the Deputy Collector of that 
Distriet, dated the 19th Alay 1866. 


Gorachand Sirear (Defendant) Appellant, 
versus 


Ram Narain Chowdhry arid others (Plaintiffs) 
. Respondents, 


Baboos Sreenath Banerjee oud Nil Monee 
Sein for Appellant. 


Myr. R. E. Twidale for Respondents. 


Evidence given when a party never had the oppor- 
tunity either to examine or to crosseexamine the wit- 
ortorebut their testimony by fresh evidence, is 


sents that it should be so used, 


Phear, J.—Tuis isa suit brought to re- 
cover arrears of rent at an enhanced rate after 
notice given in pursuance of the provisions 
of Skction 13 Act X of 1859. It is ono of 
six cases which were remanded to the Court 
of first instance, in order that the rates of 
rent might be fixed. The Deputy Collector 


fe 
} 
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in his judgment says:—‘‘ The plaintift has 


“ already obtained decrees against ' ryots of 
“the same village, and he now requesta to 


“ be allowed to rely on the same evidence in |, 


‘ these six cases. The request was. granted, 
“ and he finally (yesterday) pr oduced authen- 
“ ticated copies fromthe Judge’s Court (where 
“the case lies in appeal) of the evidence 
given in the case of the same plaintiff Ram 
“ Narain Chowdbry against Suroof Mundal. 
“ That evidence is in every way applicable 
“to the present case.” The Deputy Col- 
lector then proceeded to fix the rate of rent 
in this case upon the materials furnished to 
him in this manner by the plaintiff, drawn 
from Suroop Mundul’s case. 7 


Against the decision of the Deputy Collee- 
tor, the defendant appealed tothe Judge, and 
one of his grounds of appeal was that the case 
had been determined without evidence. Upon 
this ground of appeal the Judge remarked :— 
“ The Deputy Collector has adopted the pro- 
“ portionate rent decreed in that case, thats, 
“ Suroop Mundul’s case. It is urged by 
‘the Counsel for the defendants that the 
‘ Deputy Collector should have taken fresh 
** evidence instead of adopting that decision. 
“ In considering this objection, it is necessary 
“ to bear in mind the nature of the; question 
“ decided in Suroop Mundul’s case.” The 
Judge then discusses the nature; ‘of that 
question, and gives reasons for coming to the 
conclusion that it would be unreasonable to 
expect that the plaintiff in this case, who is 
the same person as the plaintiff iw Suroop 
Mundul’s case, should be obliged . to bring 
the same witnesses and the same ‘evidence 
in this case as he had produced at the trial 
of that (Suroop Mundul’s) case. The Judge 
adds :—‘* Moreover, I observe that it is rea 
“corded by the Deputy Collector ‘that, on 
“ the first day for hearing, neither party pro- 
‘ duced evidence, but that the plaintiff asked 
‘ for n postponement to allow him to file 
“ copies of the evidence as to rates in: Suroop _ 
“ Mundul’s case, and that this postponement” 
& was granted with the consent of the defend- 
‘‘ant’s representative in this cage.’? Upon 


this, he seems to conclude that the defend- | 


ants had consented that the present case 


should be tried upon the evidence! already | 


given in Suroop Mundul’s case, ibut the 
Judge was in error in his construction of the | 
Deputy Collector’s order, which isin Eng- ; 
lish, and which runs in these words: —“ Plaint- 
as ifs mooktear prays for adjour nmett to i 
“ enable him to produce copies of documents 
t filed in Suroop Mundul’s case, on which he 
‘relies to prove rates. Granted, with con- 
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“sont of defendant, there being no wit- 
‘‘ nesses presenton either side, and the 4th 
“ of May is fixed for hearing.” 

It seems to us, judging from the actual 
words of the Collector himself, that the con- 
sent of thedefendant only extended to the 
pr oduction of docyments filed in Suroop 
Mundul’s ease, and did not amount to a con- 
sent; as the Judge puts it, that the “copies 
of the evidence’’ given in that case should 
be produced as &vidence in this case. This 
being so, there is no express consent on the 
part of the defendant that the determination 
of the present case should be made to depend 
either upon the evidence or on the decision 
in Suroop Mundul’s case, and we are unable 
to gather from the other side that any thiug 
has: occurred on the part of the defendant 
which would amount.to an implied consent 
to that effect. The reasoning both of the 
first Court and of the second Court in ar- 
riving at the conclusion that this evidence 
might be used in this case without the con- 
sent of the other party, is certainly notin 
conformity with the law of procedure of our 
Courts. Whether the Court does or does 
not consider evidence given on another oc- 
casion and between other parties appropriate 
and: valuable for the decision of the case 
which is before it, is not of itself a reason for 
the admission or ‘rejection of such evidence. 
The Courtis bound to try the matter be- 
tween the parties who are before it upon 
such evidence as those parties in their dis- 
cretion produce for the purpose, and, at the 
time when the evidence is tendered, to decide 
whether or not it is legally admissible. Now, 
itis certainly the right ofevery litigant, 
unless he waives it, to have the oppor tunity of 
cross-examining witnesses whose testimony | 
is tobe used against him, and even, when 
circumstances require, to adduce evidence 
on his own behalf to meet the evidence 
which such cross-examination may have 
brought forward. Heis also entitled him- 
self to examine the witnesses who can give 
evidence in support of his case, in order that 
he may bring out the necessary information 
as fully as he thinks possible and in the 
'form-which he considers most favorable to 
himself, It follows that evidence given 
when the party never had the opportunity 
either to examine or to cross-examine, as 
. the case may be, or to rebut by fresh evi- 
‘dence, is not légally admissible as evidence 
‘for or against him, unless he consents that 
it should be so used. 7 


With this view, we feel bound, however 
reluctantly, haying regard to the expense 


| 


i 
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of the litigation and the sum at stake between | Judge does not decide, or in fact allude to, 
the parties, to say that tHere has not been | eny of the other issues which had originally 
such a trial in this caŝe as the defendant is | been raised in the suit: nor is there any 
entitled to ; and consequently we remand the | reason to suppose that the parties or their 
case to the Lower Appellate Court, in order pleaders wished him to decide any save the 
that that Court might send if to the Deputy | one question with which he dealt, 
Collector for re-trial upon its merits. A| The plaintiff appealed specially to this 
reasonable time must be given to enable | Court against the Judge’s decision. The caso 
each party to produce such evidence as they | was argued at length before Mr. Justico 
think proper. The costs will abide the! Soton-Karr and myself. The argnments - 
event. were confined to the one point which the 
Judge had decided. It was never sug- 
gested or even hinted that any issue of 
_ | fact remained in dispute, or that anv other 
| question whatever save the one still remain* 
ed to be disposed of either by this Court or 
‘by the Lower Appellate Court. We gave 
our judgment in open Court at the close of 


The 20th May 1868. 
Present: 


The Hon’ble A. G. Macpherson, Judge. 


Reviews. the argument, reversing the deerce of the 
Judge, and restoring and affirming that 
Case No. 45 of 1868. of the Court of first instance: and if was 


not even then suggested that a remand was 
Application for Review of Judgment pass- | requisite, and that we ought not to have 
ed by the Hon'ble Justices W. S. Seton- | simply set aside the decree of the Judge. 
Karr and A, G. Macpherson, on the | ; 
3rd January 1868, in Special Appeal | Now I am asked to review our judgment 


E on the ground that the case ought to have 
NARE AR ; been remanded if we thought the Judge had 
Prosunnonath Dutt and others, Defendants, ! decided the point of law wrongly. It is 
(Respondents) Petitioners, said that there are various questions of fact 
still to be determined by the Lower Ap- 

versus pellate Court. 


It appears to me from the judgment of the 
udge, that the parties, when before him, 
rested their case upon the point of law, and 


Mr. Bourke and Baboo Otool Chunder that that was the only poirt on whieh his 
` Mookerjee for Petitioners opinion was sought. If they had desired 

I ` his opinion upon the issues of fact, a de- 

Baboos Onookool Chunder Mookerjee and | MISION of which is not asked for, the ap- 


Hem Chunder Banerjee for Opposite i pellants should have raised those issues 
Party. seriatim, and should have prayed for a dis- 


tinct decision of them. It is clear, however, 


Reviews are not granted merely to supply defects on that they desired nothing of the sort. 
the part of pleaders in the conduct of appeals. 


Judoonath Paul, Plaintiff, (Appellant) | y 
Opposite Party. 


: Then, if a remand was necessary, the pro- 
Macpherson, J.—Tue judgment of the | Her time to ask for it was at the hearing of 
Lower Appellate Court commences with | the special appeal. The pleaders then en- 
these words :— gaged on behalf of the petitioners did not 
“The appellants in this case are found; think a remand necessary any more than 
‘to be the actual parties in possession ofa | we did. The present application is not made 
i putnee, the lease of which was granted to | by*those pleaders (Baboos Kishen Kishore 
«t one Shuamonee Dossee, a female relative. , Ghose and Ashootosh Chatterjee), but by Mr. 
“ The question raised before this Court is— Bourke and Baboo Otool Chander Mookerijec, 
“whether a Collector can, under Act, who now pray for a review on a series of 
oxy ke e | grounds which I now hear of for the first 
The Judgé decided the question stated in ; time.“ 
favour of the appellants before him (the: 


fresent petitioners for review): and the i Reviews are not granted merely to supply 


efects on the part of pleaders in their con- 
* See ante, p. 71. duct of appeals. Ifa remand was necessary 
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in this case, the pleaders of the petitioners , during the time he was dispossessed. It 
should have asked for it atthe hearing. If] may be that the defendants hold a superior 
they neglected their duty, which J am very ' title to the plaintiff.» but it does not follow 
far from suggesting that they did, their; that they are entitled to retain these mesne 
neglect is no reason why our judgment | profits, as it may also be that they labor un- 
should he reviewed. I reject the application | der'some disability in asserting their title. 
with costs. i i For instance, it may:, be thatthe defendants 
ee ' | having beeu out of possession for more than 

The 20th May 1868. ' 12 rears are barred from a hearing on the 

question of title. In such a case it would 

: ' not be right that the question as to whether 

The Hon’ble A. G. Macpherson, and the, plaintiff should receive the mesne pro~ 
E. Jackson, Judges. fits:during the time he was forcibly and ille- 
Possession—Mesne profits. gally kept out of possession should depend 


Gases Nos. 2296 to 2803 and 3284 to 3286 ' 0” the decision on an issue as to whether 
of 1867, | the plaintiff or the defendant has the superior 


sey Ae title to the land. The plaintiff, though holde 
Special Appeals from a decision passed by | ing an inferior title, would be entitled to the 
the Judge of Rajshahye, dated the 12th| mesne profits. 
June 1867, affirming a decision passed 





. Present: E 











Moons Shahzadpore, dated |. Mecpherson, J—I do not concur in the 
-o PA aS A judgment of Mr. Justice Elphinstone Jack- 


, | son. I think that the appellant’s first ground 
Zumurudoonissa (Defendant) Appellant, | of appeal is good, and that the respondents 


VETSUS k are not entitled to a decree for mesne profits 
Radha Churn Ghuttuck (Plaintiff) without proving their title. The mere decree 
Respondent. in ithe suit for possession in no degree shows 


that the respondents have any right to the 
collections made by the appellants ; and for 
all that that decree proves to the contrary, 
thé appellauts may be the persons lawfully 


Baboo Nuleet Chunder Sein for Appellant, 


Baboos Chunder Madhub Ghose aud Sree- 
nath Doss for Respondent. 
HELD by Macpherson, J., that a decree for possession 


entitled to them. - 
does not necessarily involve a right to mesne profits, and 
that the plaintiff suing for mesne profits must prove his In each of these cases, the decree of the 


title ° Lower Courts is reversed, and the plaintiff’s 


HELD by Jackson, J.— Contra. suits are dismissed with costs both here and 


Jackson, J.—I wovtp dismiss’ these ap- | 12 the Courts below. 
peals. They are for the mesne' profits of 
certain lands from which the defendants 
had forcibly dispossessed the plaintiff, and 
in which the plaintiff was restored to pos- 
session in a suit under Section 15 Act 
XIV of 1859. L 


The plaintiff now sues to recover : 


| The 20th May 1868. 


Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
l Mitter, Judges. 

amount collected by the defendants during 
the period they held possession. ‘The Jadge. 
has decreed the claim upon the. strength 
of the possessory decree without going into 
the title of the parties. It is contended for 
the defendants, on special appeal, that the 
plaintiff must prove his title before he can 
recover the mesne profits. | . 


Cross-decrees — Set-off— Execution— 
Section 209 Act VIII. 1859— Limit- 
ation. 


| Case No. 650 of 1867. 


Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of Midna- 


I admit that, as a general rule, mesne pro- pore, dated the 19th September 1867. 


fits cannot be recovered until title is esta- 
blished. But the decree iu the suit for pos- 
session is, in my opinion, sufficient title to 
recover from the defendants what the defend- 
ants have obtained by force and illegally, | , 
The title of the plaintiff to possession carries | The Maharanee of Burdwan (J udgment- 
with it the title to recover the mesné profits | | debtor) Respondent, 


Nubo Lall Khan and another ( Decree a 
Appellant, ' i 


$ VETSUS 
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caaaeii i i aa a aa 
Baboo Kalee Prosunno Dutt for Appellant.| The Judge seems to hold that.the Raneo’s 


Baboo Chunder Madhub Ghose for 
Respondent. 


Ina suit for resumption of land, plaintif obtained 
a decree for a portion of her claim with costs in propor- 
tion, Subsequently, on application for a review, she ob- 
tained a further decree for the’ rest of her claim. The 
latter decree was reversed in appeal by the High Court, 
who gave defendants all costs of the proceeding in pro- 
portion. Plaintiff allowed more than three years to elapse 
from the date of the former decrees without applying 
for execution ; but when defendant applied to execute 
his. decree for costs, she petitioned for a set-off of so 
much of the costs as had been decreed to her. 


Herp, that these two judgments and decrees must be 


treated as if reduced to one, wherein jugdment was given 


in part for the plaintiff, and in part for the defendant; 
and before issuing a warrant of execution, the Court 
was bound to ascertain how much, on the whole case, 
was due to the party executing, and to issue a warrant 
for that sum, and no more., ` 


Hep further, that no question of limitation could arise 
in respect to the execution of the first decree, which be- 
came incapable of execution as soon as the High Court’s 
decree in appeal (which was for a larger sum) was 
passed; but that the latter, under Section 209, Code of 
Civil Procedure, could only be executed to the extent of 
the difference between the two deerces, 


Jackson, J.—Iv appears to me in this case 
that the Judge is substantially right. The 
suit was one for the resumption of various 
parcels of land. At first, the Court which 
tried the case gave the Ranee (the plaintiff) 
a decree fora portion of her claim, which 
in fact was not seriously resisted by the 
defendant, and the decree bore costs in 
proportion. Subsequently, the Ranee, not 
satisfied with that partial decree, applied to 
the Court for a review of its judgment, and 
obtained from the same Court, some time 
in May 1863, a further. decree for the rest 
of her claim. That subsequent and sup- 
plementary decree was carried in appeal to 
the High Court, and the High Court in 
1865 reversed the further decree, and 
gave judgment for the defendants on that 
part of the case, with all costs of the pro- 
ceedings in proportion, ~ 

The Ranee allowed more than three years 
to elapse from 1863 without making any 
application to execute the partial decree 
which she had at first got, and whieh had not 
been disturbed. Butin 1867, the defendant 
applied to execute his decree for costs. 
Thereupon, the Ranee petitioned that before 
executing the defendant’s decree, so much 
of the costs as had been decreed to her 
under the decisfon of 1863 might be 
deducted and set off. 

The deferrdant to this replied that her 
(the Ranee’s) decree was incapable of being 
wet off by reason of its being barred by the 
lapse .of three years. 


A i 
ar gt 
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decree was not barred, inasmuch as her 
appearance in the High Court to resist the 
appeal of tbe defendant was a proceeding 
taken by her to keep her decree in force, 
and on that ground he holds that her decree 
was not barred, and that she might execute it, 
' Against this decision the defendant now 
appeals, urging, as he urged in the Court 
below, that execution of the Ranee’s decree 
was barred, and that in such case the pro- 
visions of Section 209 will not apply. A 
ease has been referred to,* which is eited in 
Broughton’s Civil Procedure Code, 2nd 
Edition, in the note on Section 209. It ig 
reported in Wyman’s Reports, page 109. -> 

It would appear from that case that if 
the decrees had been separate and independ- 
ent decrees, there would be authority 
against allowing the party who held the 
decree for the smaller sum to set it off against 
the larger one. This case, it appears to me, 
is distinguishable from such a case as that, 
Iam clearly of opinion that, although, in 
form, the decree obtained by the defendant 
is distinct from the decree passed in the 
other portion of the case, yet substantially 
these two judgments and decrees being in 
the same suit and relating to parts of the 
same subject-matter, are in fact only parts 
of one general judgment and decree. And 
we must deal with the matter before us as if 
the two decrees had been reduced to one 
wherein judgment was given in part for the 
plaintiff, and in part for the defendant, with 
proportionate costs to the several parties. 
That being so, it is the duty of the Court, 
before issuing a warrant of execution, to as- 
certain how much on the whole case is 
actually due to the party executing, and 
to issue a warrant for that sum, and no 
more. 


Another point is suggested by my learned 
brother Dwarkanath Mitter, of which the 
Ranee appears entitled to claim the benefit. 
The defendant proposes to bar the execution 
of her decree by the words of Section 20 of 
Act XIV of- 1859. That Section enacts— 
“ No process of execution shall issue from 
“any Court not established by Royal Charter 
“to enforce any judgment, decree, or order 
‘of such Court,” &e. 

Now, the Ranee is not here asking for 
any process of execution. She only asks 
“that the Court having the proceedings be- 
“ foreeit will refrain from issuing a warrant 
“of execution except for such sum as ona 


* See 5 W. Rọ, Miscellaneous Rulings, p. 16. 
E 
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“review of the whole of the proceedings 
“ appears to be due from her.” The words of 
the Section do not deprive her of| the bene- 
fit of Section 209, or rather of tae’ principle 
to be applied to this case by aaalogy from 
Section 209. I am of opinion, therefore, 
that for the reasons stated, the Judge was 
right in refusing to execute the decree with: 
out taking into account the amount due 
under her decree to the Ranee (plaintiff), and 
therefore the appeal must be dismissed with 
_ costs and interest. 


Mitter, J.—TJ entirely concur with my bar- 
red colleague, It appears that at the time 
when the decree of May 1865 was passed in 
favor of the appellant before us, the Ranee’s 
decree of May 1863 was not barred by 
the’ Law of Limitation. The’ moment, 
however, that the former decree, which 
was for a larger sum of money, was 
passed by the Court, the Ranee’s decree 
became incapable of execution ‘under the 
provisions of Section 209 of the . Procedure 
Code. From that moment the Ranee be- 
came incompetent to execute her decree ; 
and she could not have, therefore,' taken oùt 
any process of execution within ‘the mean- 
ing of Section 20 Act XIV of. 1859, nor 
is she asking for it at the present moment. 
All that she says is, that the appellant should 
not be permitted to take out execution for 
anything more than the difference between 
the respective amounts of the two decrees ; 
and in this respect her contention is borne 
out by the express wording of Section 209. 
‘The question of limitation, therefore, can- 
not arise in the present case. The Ranee’s 
decree has been merged, as it were, in the 
decree obtained against her by operation of 
law, and the same Jaw also declares that 
the latter decree can be executed only to 
the extent of the difference stated above. 
I would, therefore, dismiss this appeal with 
costs. 





lis e 
| 
The 20th May 1868. 
Present : . 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. | 
Res adjudicata—Collateral facts. 
Case No. 2800 of 1867 under. Act X of 
1859. i 
Special Appeal from a decision passed by 
the Judge of Chittagong, dated tke 17th 
August 1867, affirming a decision passed 


by the Deputy Collector of that District, 
dated the 30th May 1867. 
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Modhoo Ram Dey (Plaintif) Appellant, 


t t 
VET SUS 


Boydonath Doss and others (Defendants) 
Respondents. 


Baboo Sreenath Banerjee for Appellant. 


' Baboo Hem. Chunder Banerjee for 
Respondents. 


When a Court of competent jurisdiction, in deciding 
upoan a particular subject-matter, thinks it necessary to 
go into collateral facts for the purposes of its decision, ' 
its opinion on those facts is not conclusively binding in 
a subsequent suit which relates to a different subject- 
matter. 


Jackson, J.—It appears to us that the 
decision of the Lower Appellate Court is 
erroneous. The previous decision of the 
Revenue Court in the suit for a kubooleut 
was conclusive so far as the object of that par- 
ticular suit extended. Neither that decree 
nor the kubooleut executed under its direc- 
tion are produced. The decision of the Ap- 
pellate Court in the rent-suit is indeed here, 
but that merely affirms the previous judg- 
ment, and states no particulars of the case. - 
We may, therefore, assume that the kuboo- 
leut executed was one without a term, and 
therefore, operative as a kubooleut for a year 
only, That period having long since ex- 
pited, the decision of the Collector is not 
further operative. 


It is manifest that in that suit the decision 
by which the defendant was ordered to pay 
rent at an enhanced rate proceeded errone- 
ously on the supposition that he was an 
ordinary ryot, although the plaintiff in his 
plaint had described him as a talookdar, 
The final determination of the question, 
whether he was or was not a talookdar, 
rested with the Civil Court. He has re-. 
sorted to the Civil Court, and has obtained ` 
à binding decree that he is a talookdar, 
Therefore, he is fully competent to apply to 
the Revenue Court for abatement of his rent; 
and in deciding his claim, the Revenue Court 
ought to accept the final decision of the 
Civil Court, and ought then to enquire at 
what rates talookdars of a similar descrip- 


‘tion are paying, and if those rates are less 


than that which he pays, to allow him abate- 
ment accordingly. With these directions 
the case must be remanded. ` o’ 


| Mitter, J.—I entirely coneur. It has 
been contended that, inasmuch as in a former 
suit for a kubooleut instituted by the .specigl 
respondent against the special ‘appellant 


$ 
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a kubooleut has been decreed against the 
Jatter at the rates paid by neighbouring 
ryots, the special appellant is precluded 
from instituting this action for abatement 
of rent, on the ground that he has obtained 
a decision of the Civil Court, declaring 
his right to hold the lands in question 
as n talookdar. This contention is not 
sound. The special appellant is not seeking 
to defeat the object of the previous suit. 
That was a suit for a kubodleut, and in the 
absence of any evidence to the contrary, it 
must be presumed that the kubooleut decreed 
was for one year only ; and this one year hay- 
ing passed away, the kubooleut is no longer 
in force, Under these circumstances, it is 
abundantly clear that the special appellant 
has every right to institute an action for 
abatement of rent, it being manifest that 
such a decree would not interfere with the 
decree passed in the former suit, which de- 
eree is no longer in operation. 


Tt cannot be said that because a Court of 
competent jurisdiction, in deciding upon a 
particular subject-matter, thought it neces- 
sary to go into collateral facts for the pur- 
poses of that decision, that the opinion of 
that Court on those collateral facts is con- 
clusively binding in a subsequent suit which 
relates to a different subject-matter. 


The first part of this sentenct clearly lays 
own that, however essential it may be for 
the decision of a particular subject-matter to 
enquire into disputed questions of fact, any 
decision arrived at with reference to such 
questions is only conclusive as to the direct 
and immediate object of the suit in which 
that decision is pronounced. 


The direct and immediate object of the for- 
mer suit in the Collector’s Court was to ob- 
taiu a kubooleut for one year ; and the deci- 
sion passed by that Court on any collateral 
facts is no doubt final for the purposes of 
that suitonly. The Civil Court, however, 
had to deal with a suit brought for a differeat 
object and for a different subject-matter; and 
the Collector’s decision upon facts which were 
merely collateral for the purposes of the for~ 
mer suit was no way binding upon it. 


Nor can it be said that the plaintiff in the 
present suit is “ attempting to withdraw 
‘ from the operation of the decision in the 
“ former suit the immediate subject of that 
“ decision ; nor that he is trying to defeat 
“ the direct object of that suit.” The direct 
object of that suit has been already fulfilled, 


| and the kubooleut decreed therein is no long- 


er in existeuce. The plaintiff is, therefore, 
entitled to an abatement of rent as laid down 
by the: Privy Council in the ease of Dhunput 


The very authority ‘quoted by the re-' Singh versus Ghoman Singh,* wherein it 
spondent’s pleader in support of his conten- | was distinctly ruled that a taloolkdar is not 


tion is against him. The Judges in that 
case (5 Weekly Reporter, Act X Rulings, 
page 3) in one portion of their judgment say 
as follows :— 


“« The rule concerning the extent of the 
“operation of a judgment in precluding 
“fresh litigation is thus laid down by great 
“ authority :— 

“The rule against rèagitating matter 
“ adjudicated is subject generally to this 
“ restriction—that, however essential the 
“establishment of particular facts may be 
_ to the soundness of a judicial decision, 
“ however it may proceed on them as 
“ established, and however binding and 
“conclusive the decision may, as to its 
“ immediate and direct object, be,—those 
“ facts are not all necessarily established 
“ conclusively between the parties, and that 
. “ either may again litigate them for any 
“ other purpose as to which they may come 
“in question, provided the immediate sub- 
“jéct of the decision be not attempted to 
“ be withdrawn from its operation, so as to 
e “ defeat its direct object. (See Barrs versus 
“ Jackson, I; Y., and C, C, 0., 585).” 


to be assessed at the same rate as a ryot. 





The 21st May 1868. 
Present: 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Benamee ownership—Fraud of osten- 
sible owner. 


Case No. 2597 of 1867, 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 13th August 1867, affirming a 
decision passed by the Moonsiff of Huree- 

-pal, dated the 29th November 1866. 

Brojonath Ghose (one of the Defendants) 

Appellant, 


versus 
Koylash Chunder Banerjee (Plaintiff) 


Respondent. 





* See 9 W, R, Privy Council cases, p, 3 
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Baboos Ashootosh Dhur and Debendro © 
Chunder Ghose for Appellant, 


Baboo Nursingh Chunder Mitter for 
: Respondent. 


Where property is held denamee, and the ostensible 
owner assents to its being disposed of to the prejudice 
of the real owner, the latter cannot be allowed to ob- 
ject, the fraud being a consequence of his own act. 

Jackson, J—Tuis isa suit for reversal 
of a sale of 8 annas of threo tanks. 
The suit has been decreed. The special 
appeal relates only to one of these tanks 
named Adduk. As to this, both Courts 
bave held that 8 annas belonged to plaintiff, 
and not to the judgment-debtor, Mothoor 
Mohun. They have admitted that this 
share, though belonging to plaintiff, was 
held in the name of one Greesh Chunder, 
and that Greesh Chunder assented as a 
witness to the mortgage of ths share by 
Mothoor Mohun; but they state that Greesh 
Chunder’s act in making the admission was 
2 fraud, and therefore not binding on plaint- 
iff. It is this portion of the judgment 
which is objected to on special appeal, and 
we think very reasonably. The property 
was held ostensibly in the name of Greesh 
Chunder. Greesh Chunder stands by while 
Mothoor Mohun mortgages the whole tank, 
and subscribes his name to the mortgage, 
thereby admitting that Mothoor Mohun was 
capable, as owner, of dealing with the whole 
property.. The plaintiff is undoubtedly 
bound by his Jbenameedaree acts’. If he 
will put forward another person as the owner 
of his property, that person is to the rest 
of the world the real owner ; and if the os- 
tenisble owner deals with the property, the 
plaintiff cannot be allvwed to object. His 
own acts have led to the fraud. 5 

We reverse the decision of the Lower 
Court as to 8 annas of Adduk, and dismiss į 
this portion of the plaintifs suit. The! 
plaintiff will pay all the costs of this ap- 
peal. i 


RY pi 
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The 22nd May'1868.- ` 
Present: 
The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. . 

Possession — Mesne profits—Section 
23 Act X, 1859. l 
Case No. 2567 of 1867. ` 

Special Appeal from a decision passed by 


the Principal Sudder Ameen of Chitta- 
gong, dated the 13th July 1867,: revers- 


ing & 


| that defence. 


reporter. Rulings. [Vol. IX, 


t 


that District, 


| 


: VETSUS 


Ram Kristo and éthers (Defendants) 
Respondents. 


dated the 11th November 


4 


~ Dataram ( Plaintiff) Appellant, 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Moulvie Syud Murhummut Hossein for 
Respondents. 


D sued R for an arrear of rent, but Æ denfed his 
tenancy and D's title to the land, and was successful in 
D then sued in the Civil Court to recover 
possession with wassilat, which he estimated at the rate 
of the rent previously claimed, and obtained a decree for 
possession without wassilat. 


Hexp, thatthe second suit was not for the same thine 


j as the first under a different name, and that] plaintiff 


was entitled to wassilat as well as possession. 


Jackson, J.— Tum judgment of the 
Principal Sudder Ameen in this case is 
erroneous. 


The plaintiff, it seems, had’ sued the 
defendant, , describing him asa tenant, for 
an arrear of rent. The defendant denied 
his tenancy, and also denied the plaintifi’s 
title to the land ; and upon such defence, he 
was successful in the Revenue Court. The 
plaintiff finding that the defendant repu- 
diated his tenancy, sued him as a trespasser 
in the Civil Court to recover possession of 
the land with wassilat, and, with exemplary 
moderation, estimated wassilat only at the 
rate of the rent which he had claimed in 
the Revenue Court. 


The Moonsiff gave the plaintiff a decree 
for possession of the land, but refused to 
give'him wassilat ; and, upon appeal to the 
Court above, the Principal Sudder Ameen 
laid it down that the plaintiff having failed 
ina suit for rent ought not to recover the 
same’ thing under a different name, and 
that 1a suit of this description is barred 
under Section 23 Act X of 1859. 


We called upon the respondent to support 
this judgment, and Moulvie Murhuminut 
Hossein contends that his client having 
obtained an advantage in the Revenue 
Court is entitled to retain all the benefit of 
it, and that the suit was properly dismissed 
as to wassilaé, as 


It is evident that the suit which the 
plaintiff has now brought was forced upon e 


decision passed by the Moonsiff of! him by the dishonest plea raised by the 
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defendant in the revenue suit. The defend- 
ant was not willing either: to give up the 
land to which the plaintiff was entitled, or 
to-retain it, paying a fair and reasonable 
rent for the same. °¢ 


~ We cannot subscribe to the pleasant doc- 
trine for defendants which Moulvie Murhum- 
mut Hossein has contended for. It is not 
true thatthe plaintiff having sued for rent 
is now seeking to obtain the same thing 
under adifferent name. In the first suit, 
he sued as landlord to recover rent. In the 
second suit he sought to obtain the profits 
which he would have received ifthe defend- 
ant had not wrongfully and dishonestly re- 
tained, the land. i 


The judgment of the Lower Appellate 
Court will be reversed with costs, and the 
proceedings will go back to that Court in 
order that the amount of wassilat may be as- 
sessed and awarded, 





The 23rd May 1868. 


Present : 


The Hon’ble H. V. Bayley and A. G.- 
Macpherson, Judges. 


Hstoppel—Suit for kubooleut—Clause 
6 Section 23 Act X. 1859. 


Case No. 1905 of 1867 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 16th 
May 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 29th January 1867. 


Khoda Buksh (Plaintiff) Appellant, 
versus 
Akool Gazee (Defendant) Respondent. 


Baboo Nuleet Chunder Sein for 
Appellant, 


Baboo Bama Churn Banerjee for 
** Respondent. 


°A suit for a kubooleut in which the rate of rent is 








occupancy is not the main point,is not an estoppel to 
a suit for re-possession, under Clause 6 Section 23 Act 
X. 1859, 


Bayley, J.—Is this case plaintiff sued in 
the Deputy Collector’s Court for re-posses- 
sion under Clause 6 Section 23 Act X of 
1859, alleging a right of occupancy and im- 
proper ejectment summarily by the assistance 
of the Collector, under Section 25 Act X 
of 1859. 


It may be here remarked that the present 
defendant had before sued the present plaintiff 
for a kubooleut. The right of occupancy 
of plaintiff was fixed as an issue in that, 
case, and decided against plaintiff, 


One of the pleas of defendant in the 
first Court was that the present suit could 
not lie, as it was based on a right of occu- 
pancy which was a matter already decided 
against plaintiff in the previous litigation. 


The first Court over-ruled this plea, hold- 
ing that the rate of rent was the subject- 
matter of the previous suit, and was then 
decided ; and that the question of the right 
of occupancy was not the main point of the 
suit. The Deputy Collector further remark- 
ed that as the High Court had ruled that 
a suit for a kubooleut could only lie 
against a ryot kaving a right of occu- 
pancy, this plea was of no avail to defend- 
ant ; and that, in fact, the proceedings in the 
action which defendant then brought were 
null and void, and that thus defendant’s 
(then plaintiff's) suit was substantially dis- 
missed, and not decreed, as the record stated 
it was. 


On the facts, the Deputy Collector held 
that of 25 kanees originally held by plaintiff, 
plaintiff was clearly proved to have zo right 
of occupancy as to 2 kanees. As to 134, the 
Deputy Collector held plaintiff to have had 
possession and right of occupancy for more 
than 17 years: and although the plaintiff 
held on lenses of seven years, they were 
continuous, and so formed in fact one occu- 
pancy, and were, moreover, all in succession 
toa previous possession, and that this term 
of lease isa custom of that part of the coun- 
try. . The first Court gave plaintiff a decree 
accordingly. 


The Lower Appellate Court reversed this 
decision, holding that the right of occupancy 
had bæn adjudicated against plaintiff in the 
previous suit for a kubooleut, and that as 
this issue was raised then, and plaintif did 


the subject-matter, and the question of. the right of | not produce any evidence to support his 
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ĉase on it; plaintif cannot again sue on 
that right of occupancy in this suit. 


The Lower Appellate Court having dis- 
missed plaintiff's case, he appeals specially, 
urging that the view of the law ‘taken by 
the first Court is right, and that this suit is 
not barred as held by the Lower Appellate 
Court, and that it must decide as a fact whe- 
ther plaintiff has proved in this case (as he 
has been found by the first Court to have 
proved) a right of occupancy, and that, if so, 
the Collector’s proceeding under Section 25 
Act X of 1859 must be set aside, and plaint- 
iff obtain a decree for possession. 


- I think this case must be remanded 
upon the above objection taken by the spe- 
cial appellant, 


I am of opinion, on a reference to ‘the pro- 
ceedings, that the fair rate of rent on a suit 
for a kubooleut was the substantial matter 
decided in the previous suit, and that the 
right of occupancy was not legally adjudicat- 
əd then. Further, I think that in this case 
we must follow the Full Bench Buling of the 
High Court, now at the hearing of the case, 
a fixed precedent before us, viz, that no 
suit fora kubooleut can be brought except 
as against aryot with a right of occupancy. 


i `~ 
l Y 





REPORTER, Rulings. ` [Vol. fk. 
" Bhugwan Dass (Judgment-debtor) 
tA ppellant, 
versus 


Baboo Gouree Sunkur and others (Decree- 
holders), Respondents. 


Baboo Greeja Sunkur Mojoomdar for 


Appellant, 
Baboo Mohinee Mohun Roy for Respondents. 


A decres i in one suit in which no reference is made 
to the decree in another suit cannot be pleaded as any 
bar to the execution of such other decree. 


Jackson, J.—WEeE concur with the Lower 
Court that the judgment-debtor in this suit 
cannot plead a decree in another suit in 
which no reference is made to the decree in 
this suit as any bar to the execution of this 
decree. ‘The decree which has been passed 
against the judgment-debtor must be execut- 
ed. ' If the debtor can obtain orders setting 
aside that decree on review, then alone will 
the decree be stayed. As it is, there is 
no foundation whatever for.staying the pro- 
ceedings in execution against him. 


Appeal dismissed with costs. 


The defendant’s previous suit was then, as | - 


shewn by the facts of this case, illegally 
brought. 


` I would remand the case to be re-tried with 
reference to the above remarks. Costs of 
this appeal will be paid by the party who 
eventually has a decree given eee him 
below. 


Macpherson, J J.—I agree in thinking that 
the ‘plaintiff is not estopped by the proceed- 
ings in the suit for a kubooleut from now 
proving his right of occupancy, and I concur 
in the proposed order remanding the:case to 
the Judge for trial on the merits. 





The 28rd May 1868, i 
Present: f 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Execution—Decree in another suit. 


Case No. 135 of 1868. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Ai 
hoot, dated the 12th February 1868. 


The 23rd May 1868. 
Present: 


The : Hon’ble H, V. Bayley and A. G. Mac- 
pherson, Judges. 


Ameen’s report—Section 180 Act 


VIII. 1859. 
Case No. 2419 of 1867. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
7th June 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 21st Januar, y 
1867. 


Umbica Churn Dey and others (Defendants) ` 


A ppellants, 
| VETSUS 


Goluck Chunder Chuckerbutty (Plaintiff) 
| Respondent, + 


1868}. Civil 


Mr. G. C. Paul and Baboo Boykuntnath 
Paul for Appellants. 


Mr. A. T. T. Peterson and Baboos Nubo 
Kishen Mookerjee and Dwarkanath Sein 
for Respondent. 


A Civil Ameen’s report, andthe depositions of the par- 


ties and witnesses examined by him, must be considered, 


even though the Court exercised ‘its discretion unwisely 
and wrongly in giving him too extensive powers, 


+ . 

Bayley, J—WE are of opinion that there 
is no valid ground of special appeal on the 
ground of limitation ; the suit is brought for 
possession on the ground of the plaintiffs 
title, —not merely to set aside the summary 
order passed on the application for execu- 
tion. 


We further do not think that the Judge 
was in error in rejecting the petition of 
1864, for the Lower Appellate Court finds 
as a fact that there was no evidence of the 
plaintiff having caused it to be filed. 


_ None of the other grounds urged in 
special appeal would have called for a 
remand, had it not been that the Lower 
Appellate Court ought not to have refused 
to consider in any way the Ameen’s report 
and the evidence given by the witnesses 
examined by him, on the ground that because 
the first Court had wrongly ordered the 
Ameen to enquire into matters of right 
(which belonged exclusively to the- Court 
itself to decide), and the Ameen had obeyed 
the.order, the report and proceedings of the 
Ameen were made without jurisdiction. 


The words of Section 180 0f Act VIII of 
1859 are— The report and deposition shall 
be taken as evidence inthe suit, and sball form 
part ofthe record.” In the face of this pro- 
vision of the law, it was incompetent to the 
Lower Appellate Court to refuse to consider the 
Amesn’s report and the depositions of the 
parties and witnesses examined by him. Al- 
though the Court of first instance exercised its 
discretion unwisely and wrongly in giving the 
Ameen too extensive powers, the Court did 
not, in appointing the Ameen, act without 
jurisdiction: nor can the Ameen’s proceeding 
be said to have been without jurisdiction. 


We are not in a position to say that the 
omission may not have produced error or 
defect in the decision of the case upon the 


merits, and therefore we think the case 
must be renranded. 
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The 28rd May 1868.. 
. Present: 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 


Ex-parte judgment — Sections 116 
and 119 Act VIII. 1859. 


Case No, 112 of 1868, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Hooghly, dated the 
20th January 1868, affirming an order. 
passed by the Moonsiff of that District, 
dated the 3rd June 1867. 


Sheelabutty Debia (Objector) Appellant, 
VETSUS 


Tarinee Churn Chuckerbutty and others 
(Decree-holders) Respondents. 


Baboo Poorno Chunder Shome for 
Appellant. 


Baboos Hem Chunder Banerjee and 
Tarucknath Dutt for Respondents. 


In a case in which one of many defendants, who was 
made a party to the suit, did not appear, and a decree 
for possession was passed without any such special or- 
ders regarding that defendant as might have been pass- 
ed under Section 116 Act VIII. 1859,—Hexp, that no 
ex-parte judgment was passed against her, and she could 
not re-open the suit under Section 119, Code of Civil 
Procedure. 


Jackson, J—We think that the Judge’s 
orders are correct, though we do not agree 
in the grounds upon which those orders 
were passed, 


The appellant was made a party to the 
suit, but did not appear. She was not the 
sole defendant, but one out of many defend- 
ants. The case was, therefore, tried under 
Section 116, and a decree for possession 
was passed as against two special defeud- 
ants. No special orders seem to have been 
passed as respects the preseut appellant, as 
might have been passed under the provi- 
sions of Section 116 Act VIII of 1859. 
Under such circumstances, we are clearly 
of opinion that no ex-parte judgment was 
passed against the appellant, and therefore 
she cf#nnot re-open the suit under Section 
119 of the Act. 


We dismiss the appeal with costs, 
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‘The 23rd May 1868. _ 


Present: - 


Tho Hou’blé J.” B. Phear and F, A. Glover, 
, Judges. 


Jarisdiction—Cause of action. 


Case No. 2269 of 1867 under Act X of 


1859. 


Special Appeal from a decision passed by 

- the Judge of the 24-Pergunnahs, dated 
the 31st August 1867, affirming a deci- 
sion passed by the Deputy Collector of 
that District, dated the 31st January 
1867. 


ł 


Chunder Koomar Mundul and others 
(Defendants) Appellants, 


V4 


VETSUS l, 


4 


Bakur Ali Khan (Plaintiff) Respondent. 


Messrs. R. T. Allan and J. S. Rochfort, 
and Baboos Mohendro Lall Shome, Go- 
peenath Mookerjee, and Roopnath Baner- 

` gee for Appellant. 


R. E. Twidale and Baboo Romanath 
Bose for Respondent, 


Mr. 


The jurisdiction of a Court of justice as to a cause of 
action depends upon the nature of the claim put for- 
ward by the plaintif, and the mattor involved in it ; 
not on what defendant may assert by way of defence, 

l 

Phear, J—THE jurisdiction of a Court 
of justice to entertain and decide upon à 
cause of action depends upon the nature of 
the claim put forward by the plaintiff AB 
his cause of action, and the matter involved 
in it; and does not depend upon what the 
defendant may please to assert by way, of 
defence. It may, of course, turn out ata 
trial that the subject of contest between the 
plaintiff and the defendant is not properly 
‘represented by the form in which the plaint- 
iff has chosen to put his claim, but, the oc- 
currence of. that contingency would only 
render the plaintiff’s suit liable to'be dis- 
missed as not proved. It would not affect 
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the jurisdiction under which the suit, as 
brought by the plaintiff, fell. In this case, 
the plaintiff said that he was the tenant of 
the defendant under an instrament which 
he filed in Court, namely, a pottah in the 
usual form ; that he had been in possession 
according to the terms of that pottah ; that 
whilst so in possession, he was illegally 
ejected by his landlord, the defendant, and 
upon that ground he brought the present 
suit, to recover ‘possession, in pursuance of 
the! provisions of one of the Clauses of Sec- 
tion 23 Act X of 1859, A case more clearly 
within the jurisdiction of the Revenue Courts 
to entertain, we cannot possibly conceive. 


It is said that because the defendant’ de- 
nied the allegations of the plaintiff, and said 
that he was a stranger altogether, therefore 
the:cause of action is changed, the juris- 
diction is shifted, and the only place where 
the ‘ease could be tried was the Civil Court. 
Ifthis were so, an unfortunate plaintiff would 
never know whether he had brought the suit 
in the right Court or not until after the de- 
fendant had filed his written statement, if he 
did file one ; or until he came to trial, in the 
alter native of the defendant not fling one. 
We need, hardly say that the absurdity of 
the position is apparent upon ‘the statement 
of it; and as the special appellant mukes no 
other objection to the decision of the Lower 
Appellate Court than that the Court had no 
jurisdiction to try the case, and as -we think 
that this is entirely without foundation, we 
dismiss the appeal with costs. 





'. The 23rd May 1868. ` 
| Present: 


The; Hon’ble J. B. Phear and F. A. Glover, 
Judges. 


Hindoo widow — Reversioner— 
l Manager, 


Case No. 2250 of 1867 under Act X of 1859. 


Special Appeal from a decision passed-by 
the Judge of the 24-Pergunnahs, dated 
the 26th July 1867, reversing a decision 
passed by the Deputy Collector of that 
District, dated the lst January 1867. 


Raie Churn Paul and others (Plaintiffs) 
Appellants, | 


ki VETSUS 


Sutcop Chunder Mytee and others e 
' (Defendants) Respondents. 


1868,] Civil 


Baboo Ashootosh Chatterjee for Appellants. 
Baboo Anund Gopal Paleet for Respondents. 


Where the assignee of a reversionary heir to a Hindoo 
widow's estate obtained a decree against the widow 
for waste, and was appofnted by a decree of Court 
manager of the estate for the widow, but did not enter 
upon his duties until six years had elapsed,—HE Lp, that 
a pottah granted in the meantjine by the widow rela- 
tive to the property was good and valid against her, 
and therefore against the manager. 

Phear, J.—Tue plaintiff in this case 
appears to be the assignee’ of the reversion- 
ary heir of a certain person deceased, 
whose widow is now in the enjoyment of 
the estate in the capacity of a Hindoo 
widow. As such assignee of the reversion- 
ary heir, he obtained in June 1860 a decree 
against the widow for waste, and, according 
to the terms of the decree, was appointed 
manager of the estate on behalf of the 
widow and for her benefit, upon giviug 
security to the extent of 1,000 rupees, for 
the due performance of his duty as such 
manager. For some reason or another, 
which has not been explained to us, he did 
not undertake the duties of manager until 
six years afterwards, namely, in 1866 ; but a 
receipt filed on the record shows that he ob- 
tained charge from the Court in September 
1866. On the Sth of December of the 
same year, he instituted the present suit 
against the first named defendant, a ryot on 
the estate, seeking a kubooleut, as it is 
termed, at an enhauced rate of rent from 
him. Upon this, the second defendant inter- 
vened, in pursuance of the provisions of 
Section 77 Act X of 1859, alleging that 
he was the person entitled to the rents and 
profits, and that he had actually, and in 
good faith, received the rents from thé other 
defendant up to the date of filing the suit. 
The intervening defendant founded his title 
upon a lease for 25 years, which he stated 
that he had obtained from the widow in 1865, 
that is, after the present plaintiff had obtain- 
ed the decree for waste against her, and had 
been appointed manager, but before he 
actually entered upon the duties of the 
office. 


The first Court appears to have assumed 
as an admitted fact that the intervenor 
never had really received the rent from the 
other defendant, and the Lower Appellate 
Court, without expressing an opinion upon 
the point, appears also to have acted upon the 
same assumption. ‘The first Court gave the 
plaintiff a deeree, but the Lower Appellate 
Court reversed this decision and dismissed 
the plaintiffs suit on the ground that the 
lease set up by’the intervenor was good and 
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valid against the widow, aud therefore 
against the plaintiff, who had been appointed 
manager on her behalf, 


The plaintiff now specially appeals upon 
four written grounds which I need not par- 
ticularly specify at present. He has'made 
the intervenor a respondent, as well as the 
ryot defendant ; but it is clear from the 
course that the case has taken that this 
was needless and uncalled for, because the 
decision of both Lower Courts had virtually 
decided the ouly issue which could arise 
between the plaintiff and the intervenor 
in favor of the plaintiff, and against the 
intervenor. Consequently, the plaintiff in: 
this special appeal has no ground of com- 
plaint, in regard to the decisions of the 
Lower Courts, so far as they concern him 
aud the intervenor only. 


Under these circumstances, if is only 
necessary to see how far the plaintiff is enti- 
tled on special appeal to object tothe decision 
of the Lower Appellate Court as between 
him and the ryot defendant, Virtually, as 
I understand the decree of the Lower 
Appellate Court, the Judze has come to 
the conclusion that the plaintiff has not made 
out that he is in the position of a landlord 
to the ryot defendant. Now, his own case 
is that he is a stranger to the original crea- 
tion of the relation of landlord and tenant 
as regards the ryot defendant; that he lias 
never even de facto been the defendant's 
landlord, but that he has come by a certain 
succession into that position, following after 
the widow, because he has been appointed 
thereto by the decree of the competent 
Court passed in June 1860. But the Lower 
Appellate Court says, although your ap- 
pointment may date from June 1860, you 
did not in fact assume the status and come 
into the position of the defendant’s original 
landlord until 1866, and before that the ac- 
tual landlord, that is, the widow, had as- 
Signed her landlord’s rights as against the 
ryot defendant to the intevenor, by the grant 
of the pottah in 1865. I think, assuming 
this to be the reasoning of the Lower Appel- 
late Court, that it is entirely correct. I 
think that the appointment of the plaintiff 
ns manager in 1860 did not take away the 
rights of property of the widow, although 
it gave the plaintiff authority to masage the 
estate as against her, and without her con- 
sent, ws soon as he thought proper to actually 
undertake the duties of the office. It is im- 
possible, I think, to say thatan act done by 
the widow herself relative to the property 
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before she’ was in fact superseded in its 
management by the plaintiff, would not be 
binding against herself, and it ‘is for her 
only that the plaintiff is managing, until 
her life-interest shall come to an end, 
although, no doubt, the cause 'of his so 
being appointed manager was that the estate 
should be preserved to the ultimate rever- 
sionary heirs. It seems to me that the 
Lower Appellate Court was quite right in 
holding that the grant of the pottah to the 
intervenor by thé widow did! pass away 
the landlord’s rights and interests as re- 
gards the ryot defendant to tho ‘intervenor, 
„nnd that, consequently, when the plaintiff 
subsequently succeeded to the widow’s posi- 
tion he was not entitled ta say that he there- 
by became the landlord of theryot defend- 
‘ant On the whole, therefore, I think, 
that the decision of the Lower. Appellate 
Court is unimpeachable in special appeal, and 
I would dismiss the special appeal with 
costs. | 


Glover, J.—I also think that ithe special 
appeal should be dismissed, with costs, 
generally for the reasons assigned by Mr. 
Justice Phear. 


I 
t 





The 27th May 1863. 
Present: 


The Hon’ble F. B. Kemp and, E. Jackson, 
Judges. 


$ 
i 


Illegali sale by Collector—Seciion 105 
Act X. 1859—Jurisdiction. 
l 


Case No. 2629 of 1867. 


Special Appeal from a edi passed by 
the Judge of Tirhoot, dated the 25th 
June 1867, modifying a decision passed |: 
by the Principal Sudder Ameen of that 
District, dated the 15th September 1866. 


Ala Buksh Shah and others (Plaintiffs) 
Appellants, 


VETSUS Á 


Nubee Buksh and others (Defendants) 
Respondents. 
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Messrs. R. E. Twidale and C. Gregory 
for Appellants. 


| 
é 
| 

Mr. R. T. Allan, Moonshee Ameer Ali, 


and Baboo Unnoda Pershad Banerjee 
for Respondents. * 


'In a suit to set aside a sale by a Collector under Aot 
X of 1859, on the @ilegations that at the time of the 
sale a warrant of execution previously obtained against 
the moveable property of the judgment-debtor still 
remained in force, and that the deposit on the purchase- 
money was not paid until 14 days had elapsed, it was 
held that such allegations, if proved, would amount to 
itegalities, and that a suit to declare such a sale null 
ant void would lie in the Civil Court. 

\ 


| Kemp, J.—TuHIis was a suit to set aside a 
sale conducted under the provisions of Act 
X of 1859. 


The first Court held that the suit was 
cognizable by the SN Court, but dismissed 
it on the merits. 


The Judge held that as no fraud was 
alleged, the suit would not lie in the Civil 
Court. In support of this finding, the 
ruling of the Full Bench, dated the th 
February 1866, was quoted. 


_ In special appeal it is contended that as 
the illegality of the sale and want of juris- 
i diction on the part of the Collector to hold 
the sale were distinctly alleged, the Judge 
ought to have tried the suit. 


The ilegalities complained of are— 


1st.—That at the time of the sale, a war- 
ran’ of execution which had been previ- 
ous.y issued against the moveable property 
of the judgment-debtor still remained in 
‘force, nnd that consequently the sale was 
illegal under Section 105 Act X of 1859. 


' 2nd—That the deposit on the purchase- 
money was not paid in until after 14 days 
‘had elapsed, instead of 8 days, as required 
by the law. 


3rd.—That the sale was conducted with 
lrefereneo to the provisions of Act XI of 
1859, and not of. Act VIII of 1835, 


The ¿Aird objection is untenable, for the 
sale, it appears, was conducted under the 
‘provisions of Act VIIL of 1885. Moreover, 
‘the special appellant in bis petition to the 
‘Revenue Commissioner objected to the sale, 
because it was not conducted under the pie- 
visions of Act XI of 1859. ` 
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The two first objections raise questions of 
illegality and want of jurisdiction, which, if 
established, would render the sale null and 
void, and the Judge ought to have tried the 
appeal, 


The orders passed by the Collector and 
his proceedings in the -natter of the sale, if 
the allegations of the special appellant be 
established, are clearly illegal, and the sale 
was not made according to,law. A suit to 
declare such a sale null and void will lie in 
the Civil Court. (See decision published at 
page 6, Act X Rulings, Weekly Reporter, 
Volume IV, and which has been followed 
by this-Bench iu other cases). l 


Our attention has been called to a decision 
published at Volume IX, Weekly Reporter, 
page 80, which at first sight would seem, to 
be opposed to the ruling quoted from Volano 
IV, page 6; but on consulting our learded 
colleague Mr. Justice Loch, who was dne 
of the Judges who decided both cases, we 
are informed by him that in the latter case 
it was not the opinion of the Judges that 
a suit to set aside an illegal sale held under 
the provisions of Act X of 1859 would not 
lie in the Civil Court, but that the irregu- 
larity complained of in that particular case 
did not amount to a defect of jurisdiction so 
as to render the sale null and void. In this 
case, the allegations, if proved clearly, 
amouut to illegalities. 


The case is remanded for trial with refer- 
ence to these remarks. 





. Tbe 27th May 1868.° 
Present: 
The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
Evidence—Awmeen's report aS to pos- 


session — Section 180 Act VIII. 
1859. 


Case No. 2712 of 1867. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
Ist August 1867, affirming a decision 
passed by the Principal Sudder Ameen of 
that District, dated the 24th September 
1866. 


Bhyrub Roy and another (Plaintiffs) 
. Appellants, 


= VETSUS 


, Nobin Roy and others (Defendants) 
- Respondents. 


Mr. J. S. Rochfort for Appellants. 


Baboo Rash Beharee Ghose for 
: Respondents, 
Where an Ameen had been deputed by a Civil Court 


to enquire into a question of possession, his report and 
the evidence taken by him are admissible under Section 
180 Act VIII of L859. 


Kemp, J.—Tuis ease must go back. The 
plaintiff sued under a right of inheritance. 
The succession opened out to him on the 
death of Beelasmonee, the mother of Gopal 
Roy, whose estate is the subject of this 
suit. 


The first Court found that it had been 
established by the evidence, includivg that 
of the Pooroheet of the family and of the 
defendants, that Gopal Roy was one of the 
members of a joint family, and that his 
share in the estate represented 8 annas: fur- 
ther, that a local enquiry and the evidence 
taken before the Amean, together with that 
recorded in Court, established that Gopal 
Roy, and, after him, Beelusmonee, had been 
in possession. ‘The Judge has dismissed 
the plaintiff's claim. He was of opinion 
that a local investigation was quite ua- 
necessary, asno evidence not taken by the 
Court could be reliable: further, that as the 
possession of Gopal Roy and Beelasmonee 
had not been proved by documentary evi- 
dence, plaintiff had not made out his title. 


It may be that, speaking generally, the 
report of an Ameen is of little value in 
determining questions of possession, and 
that such questions may be more satisfac- 
torily determined in Court. But that the 
report of an Ameen and the evidence taken 
by him is not reliable, simply because it is 
evidence not taken in Court, is a doctrine in 
which we cannot concur. Right or wrong, 
an Ameen had been deputed to enquire into 
the fact of the possession of Gopal Roy, and, 
after him, of Beelasmonee, which had been 
denied by the defendants. And the report 
of the Ameen and the evidence taken by 
elim were admisssible in evidence under 
Section 180 Act VIII of 1859. ‘The plaint- 
iff was entitled to have an opinion upon the 
weight of that evidence. It could not be 
expected that the plaintiff, coming in as & 
reversioner, would be able to prove his case 
by documentary evidence, All that could 
be fairly expected of him was to prove the 
possession of the party through whom he 
claimed, and that that party was a member 
of the joint family, and what share he was 
entitled to. The case is remanded. The 
Judge will pass an opinion upon the report 
of the Ameen and the evidence taken by 
that officer, and decide the case. 


t 
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The 28th May 1868. The first observation that it occurs to us 
-|tomake is, that? inasmuch as the ouster 
Present: E otcurred to the plaittiff i in 1270, while the 


present suit was not instituted till 1272, 
The Hon’ble J. B. Phear and O. ‘cana | the plaintiff is not ehtitled to succeed on 


J Muage? : the reason prescribed (under certain circum- 


; stances) by Section £5 Act XIV of 1859. 

ye ben cl | He must succeed, if he succeeds at all, 

dence, _ by proving that he has title to the land in 

| , Suit, and, by repson of that title, has the 

Case No. 2375 of 1867.. ‘right to eject the defendant from the pos- 

| session of the land. As we have already 

Special Appeal from a decision passe ? by mentioned, the specific title set up by the 

the Principal Sudder Ameen of Be cher- plaintiff was this, that the land in question 

. gunge, dated the 22nd June 1867, afirm- | belonged to a certain zemindary. He said 

ing a decision passed by the Sudder Moon- that it had been let to him, or to a prede- 

siff of that District, dated the 27th July | cessor of his, and afterwards enjoyed by 

1866. - | him under a pottah from the zemindar. 

f fom date of this pottah is not given in the 

| pleadings, but it has been told to as that 

i n renewal of if, or some confirmation of it, 
is dated in 1276. 


The defence of the other side is that the 
land does not belong to the howalah, talook, 
and zemindary mentioned by the plaintiff ;“ 
but, on the contrary, falls within auother 
share of the zemindary of Pergunnah Selim- 
mabad, and belongs to the defendant ; and 
that he (the defendant) has had joint posses- 
sion for some time at least with the plaint- 
iff, of it. We are not immediately concerned 
with the finding of the Court of first 
instance. 

"Phe Lower Appellate Court seemed right- 
ly enough to have directed its attention in 
the first place to the case set up by the 
plaintiff It also seems to have considered 
the matter of title put forward by the de- 
fendant, and then it says :—‘* This Court finds 


Kalee Chunder Sein and others 
(Defendants) Apelat, 


VETSUS 


Adoo Shaikh and others (Plaintiffs) 
Respondents. 


i i 
Bahoos Kalee Mohun Doss nnd Greeja 
Sunkur Mojoomdar for Appellants. 


Baboo Romesh Chunder Jitter for 
Respondents. 


Section 15 Act XIV of 1859 does ae affect the 
general law on the matters to which it relates, but 
provides a special remedy for a particular: kind of 
grievance, €. g., to re-place in possession 'a person who 
has been evicted by a wrongful act from lauded pro- 
perty of which he had bean in undisturbed possession, 
and to prevent a powerful person from thus shifting 
the evidence of proof from himself to anvther less able 
to support it. | 

Possession, except where it is of such'a length ‘and 


character as of itself to constitute title, is merely 
evidence of title, and is so only because undisturbed “there are no satisfactory proofs filed by 
possession without anything more is presumed to he | “ either party, from whichit can be elicited 


referable to rightful title and to absolute ownership : ‘‘ whether the lands belong to the one share 
it is open to the other side to show ihat such primå | p 
facie presumption is ill-founded, Poa! the zemindary or to the other share 
K of the zemindary.” We conclude from this 
Phear, J.—Taurg suit was brought to, ox pression that the Court has come to the 
obtain possession of one beegah and some conclusion, first, that the plaintiff has not 
odd cottahs of land, which the plaintiff made out the root of his title, namely, that 
alleges belonged to a certain(howalah in | the lands in question belong to the zemin- 
Talook Kally Chunder Chuckerbutty, apper- ! dary, from the zemindar of which he ob- 
taining to a certain share of tho zemindary | tained the pottah, and in whose right he has 
of Pergunnah Selimabad. The plaintiff į enjoyed the lands ; as he also further found, 
further alleges that he was ousted from the | what seems at first sight unnecessary at 
possession of this land in Bysack 1270 by | this stage, that the defendant also generally . 
the defendant. The suit was brought in | failed to make out, to the satisfaction of the 
March 1272. Both the Lower Courts have ; Lower Appellate Court, that the lands in 
given the plaintiff a decree for possession, | question belong to the zemiddary which 
_and this special appeal is brought upon two | he mentioned. Further, the Lower Ap- 
written grounds against the decision of the |'pellate Court goes on to say, that it agrees’ 
Lower Appellate Court, , with tbe Court of first instance “ in pre- 


' 
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`“ ferring the plaintiff’s proofs of possession to 
“ those of the defendant’s fôr the reasons de- 
“tailed in the judgment’of the first Court, in- 
“asmuch as the plaintiffs pottah looks old 
‘and insect-eaten, and ia borne out by docu- 
“ mentary and parol evidence under it?’ We 
understand the two partions of the judg- 
ment of the Lower Appellate Court which 
we have just read, taken together, to amount 
to this, that while the plaintjff has failed to 
make out the title of his lessors, he still has 
proved, to the satisfaction of the Lower Ap- 
pellate Court, that he, for a long time, held 
possession of the land in question under 
a pottah from that lessor until he was 
ejected in the mode which we are now going 
to take from the judgment of the Lower Ap- 
pellate Court. On this point, the Lower 
Appellate Court says that “ the plaintiff was 
“ violently ejected by the defendant when 
“ploughing his Jands; andon the other 
“hand, as the basis of the defendant’s 
“ rights, that is, the proprietors and sabor- 
“ dinate holders, rest on the deed of sale of 
s 23rd Assar 1267 B. S., this document, 
“to bring credit on it, ought to have been 
“duly registered,” and so on ; and, finally, 
the Court concludes that this document of 
title setup by the defendant has failed as 
entirely as the title which the plaintiff had 
set up for his zemindary: so that the 
judgment of the Lower Appellate Court, 
on the whole, comes to this, that the 


plaintiff was in undisturbed possession of. 


this land for a considerable period under a 
show of title from a certain person, but that 
he cannot, in this suit, make out the title of 
that person, his lessor; and, on the other 
hand, that while he was in that undisturbed 
possession, he was violently turned out by 
the defendants who are equally unable to 
show any right or title to evict in that man- 
ner. Upon this finding of fact, the Lower 
Appellate Court has given a decree for pos- 
session to the plaintiff. 


It is objected on special appeal (to go back 
to the grounds) that the plaintiff having in- 
stituted this action after the period allowed for 
possessory actions by Section 15 Act XIV of 
1859, is not entitled to get a decree for pos- 
session without proving his title. We do 
not say that the objection taken in this form 
is valid, for we are of opinion that the enact- 
ment to be found in Section 15 Act XIV of 
1859 does not in any way affect the general 
law on these matters. We think that it was 
intended by that Section, solely to give a 
special remedy for a particular kind of griev- 
ance, supposing the party aggrieved chose 
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to go into Court for the purpose within a 
arvery limited time, namely, six months, 
Were it not for the advantages given by 
that Act, it might happen that a person in 
undisturbed possession of landed’ property 
might be turned out by a stranger, and 
might not be able to get back again without 
invoking the assistance of a Court of Law; 
but if he did come into Court for the purpose 
of seeking to recover possession, inasmuch 
as he, by the very facts of the case, is out of 
possession, and his object is to eject one who 
has possession, by the general rules of proce- 
dure, the burden would be placed upon him 
to prove a prima face title, before the defend-. 
ants can be called upon to say anything in 
defence of his own cease; whereas, had it 
not been for the high-handed act of violence, 
which had turned the plaintiff out of posses- 
sion, the defendant could not have obtained 
the lauds in question, except upon the same 
condition, namely, of his discharging the onus 
of showing a primå facie title ; and we ima- 
gine that the Legislature considered it advis- 
able to do away with the opportunity thus 
lying open to powerful persons of shifting, 
by wrongful act, the burden of proof 
from their-own shoulders to those of persons 
presumably less able to supportit ; and that 
it did so by providing that the person ag- 
grieved, on coming into Court within the 
short period of six months, might be re-placed 
in possession, with all the advantages 
incidental thereto, merely by showing that 
he had been in possession until he was 
evicted. I am reminded by Mr. Justice Hob- 
house, in confirmatian of the remark which I 
have just made, that the Madras High Court 
has in a decision reported in the Madras Re- 
ports, Volume II, page 313, expressed a like 
view of this Section. If this view be correct, 
it is obvious, as we have have already gaid, 
that the fact of the plaintiff in the case not 
having within the period of six months taken 
the necessary steps to secure to himself the 
advantages which attach to the position of 
being the defendant in occupation of the land 
sued for, cannot possibly complain that the 
ordinary rules of procedure applies to him ns 
n plaintiff out of possesssion seeking to take 
the property from the hands of the defendant ; 
and that, therefore, the burden of making 
out prima facie title rests upon his shoulders. 
It seems to us, therefore, that the first ground 
of appeal does not, in fact, raise any objec- 
tion tothe decision of the Court below. 


The second of the written grounds of 
special appeal is expressed somewhat vaguely, 
and is perhaps not altogether pertinent to the 


\ 
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case of the Special appellant, The argument | 
which has been based upon if, and has been 
met at some length by the other side, amounts 
to this, that the Lower Appellate Court was 
wrong in'giving a decision in favor of the 
plaintiff, as it appears to have done, judging 
from the terms of ifs judgment, based simply | 
upon the mere fact of possession. It has: 
occurred to us during the argument before 
us of this case, and, indeed, ou other occa- | 
sions, that the fact of possession, as an ingre- . 
dient in the contest between the parties, whe- 
ther coming in on the one side or’ the other, | 
has not been dealt with in its proper character ! 
by the Advocates who have argued before us. | 
Indeed, there are some cases, as it seems to us, , 
in our books of Reports, which attach a great | 
ver virtue to a possessicn of land than we 
can at all see, really belongs to it. In mat- 
ters of this kind, possession, excepting in 
some few instances—and they are few, in- 
deed, where itis of sucha length, and of 
such a character, as of itself to constitute 
title—is but evidence of title, and we believe 
that itis evidence of title for one reason | 
only, namely, that undisturbed possession | 
without any thiug more is presumed to be re- 
ferable to rightful title, and to absolute own- 
ership. To that extent we are of opinion | 
that in all cases undisturbed possession, if 
not further explained, is evidence of title: 
but even then itis only evidence of title, 
and it may be shewn by the other side in- 
terested in the matter that tlie possession | 
relied upon was not, in fact, referable to a | 
title such as would enable the party who 
adduced it to suecced in the ‘suit. In the 
present case, as far as we can understand 
the judgment of the Lower Appellate Court, 
that Court came tothe conclusion that the 
plaintiffs had enjoyed possession of the 
property, which is the subject of suit, for 
a considerable time ; and although it does 
not say if in so many words, yet it says 
enough to show that the possession if speaks 
of was an undisturbed possessivuu,—a pos- 
session as of right. If, then, .this stood 
entirely alone, it would, we think, be very 
strong evidence of title and rightfal owner- | 
ship on the part of the person who had: 
possession, and accordingly Le would have a 
right to succeed upon that evidence alone, | 
supposing the other side did not bring for- 
ward evidence of a better or prior title, or 
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that undisturbed possession is evidence of a 
rightful ownersltip, we mean that it is 
evideuce of rightful ownership at the time of 
the possession. Obviously some one, other 
thin the party so possessed, may perfectly 
well and rightly become owner after him, or 
some other person may have been rightful 
owner before him. 


‘But to return to the particular facts of 
this case. While the Lower Appellate 
Court seems to find that the plaintiff had 
for a long period had undisturbed pos- 
session until he was violently ejected by 
the defendant, that Court also explains the 
possession by saying that it was possession 
uuder the pottah to which we have before 
referred, and, thérefore, ex necessitate, that 
could aot indicate a higher title than the-- 
title of the person who granted the pottah. 
The Court, however, had previously said 
that it was not satisfied as to the title of the 
person who granted the pottah ; uot that it 
expressed itself in so many words, but it 
said that there were no satisfactory proofs 
that the land in question fell within the 
zemindary of the zemindar whom the plaint- 
iff alleged had grauted him the pottalh, It 
seems to me, therefore, that on the finding of 
the Lower Appellata Court the plaintiff 
was not entitled to succeed. We think that 
the Court had, taking its judgment as a 
whole, in effect come to the conclusion that 
the plaintiff had failed to make out his title 
to the land in question, and consequently we 
think that the Lower Appellate Court ought 
not to have given a decree to the plaintiff, 
udmittedly out of possession as he was, which 
should oust the defendant from the possession 
‘which he certainly had enjoyed for the last 
two years, and which, therefore, was not in 
any seuse a nominal possession, but was a 
‘substantive possession, in succession though 
it might be to that of the plaintiff. 


There is to our mind a great distinction 
between the case where one who is not in 
the possession and enjoyment of property 
seeks to wrest such possession and enjoyment 
from the defendant, and the case where one 
who is iu actual possession of the property 
sues for damages consequential ou an alleged 
tortuous act done by auother during his (the 
plaintiff’s) possession. In the first ense, the 
plaintiff cannot succeed, unless he shows such 


something which should explain the posses-, a title to the property as entitles him to imme- 
sion and show that the presumptionswhich diate possession. In the second case, actual 
prima facie arises from the mere possession , possession, even without title to the proper- 
itself is ill-founded. Of course, we need | ty, confers on the possession a right of action 
hardly add that when we say it seems to us | against any person who interferes with his 
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wep alg ae ee a 
quiet enjoyment, unless that person be the 
real owner. And this distinction in the 
nature of the two causes of action accounts 
for the occurrence of the phrase, ‘ simple 


a wrong-doer,’ which, has been appealed 
to by the Advocate for ¢he respondent. The 
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No one for Respondents. 


In a Civil suit by a zemindar to get possession of a 
holding, on the ground that defendant who paid a vary- 


possession is conclusive evidence as against: img rent refused to come to terms with his landlord, 
© j 


and claimed to hold from before tho Decennial Settlemont 
at a fixed quit-rent, it was" held that tho question 


e + ha : i ? 
rule embodied in this is not applicable when : between the parties was for the Revenue Courts, under 


title, and not mere possession, is necessary 
to complete the plaintiff's right to sue: and 
in such a case possession is only evidence of 
title, and it is so simply so far as no further 
than it affords ground for the presumption 
that it is referable to title. We think, there- 
fore, that the appeal should be decreed, and 
that the plaintiff’s suit should be dismissed 
with costs in all Courts. 





The 30th May 1868. 
Present: 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Jurisdiction—Section 16 Act K. 1859 
—Presumptioi— Uniform rent from 
Deconnial Settlement. 


Case No, 1940 of 1867, 


Special Appeal from a decision passed by 





| Section 16 Act X. 1859, and that the presumption arising 


from the payment of a uniform rent cannot be applied 
by the Civil Courts, which have no jurisdiction in such 
cases. 


Glover, J.—I po not understand how this 
sult was brought in the Civil Court, nor 


{under what Regulation it can come, 


The plaintiff, who is the zemindar- of 
Pachete, sued to get possession of a certain 
holding, on the ground that the defendant 
who-paid a varying rate of rent refused to 
come to terms with his landlord, or to agree 
to an enhancement, and that therefore the 
zemindar was entitled to take the land away 
from him. The defendant claimed the land 
as his separate tenure, held from before the 
Decennial Settlement, at a fixed quit-rent of 
2 rupees 8 annas. 


The Lower Courts have treated the suit 
as one by a zemindar seeking to resume 
invalid lakheraj, and I suppose, therefore, 
as one coming under Regulation XIX of 
1793. 


But it is quite clear from the plaiat that 
the land is nowhere said to be lakhersj; nor 
does the defendant deny that some rent is 
paid by him for it. His objection is that 
his rentis fixed, and not, as the plaintiff 
states, variable. 


It is admitted on all hands that the de- 


“48 « . T l . 
the Judicial Commissioner of Chota-Nag-i fendant has been for many years in posses- 


pore, dated the 9th Muay 1867, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, duted the 28th 
August 1866. 


Nil Monee Sing Deo (Plaintiff) Appellant, 
versus 


Ramessur Dobey and others (Defendants) 
"i Respondents. 


Baboos Bama Churn Banerjee and Umbika 
Churn Bunerjee for Appellant. 





sion of the land; and it scems, therefore, 


.clear that tho only remedy left to the zemin- 


dar was to bring a suit under Act X of 


11859 for enhancement, on the ground that 


‘the rent was not fixed, but variable. 


The Court of first instance has found that 
the defendant held the land at one rent for 
81 years, and that lis tenure was, therefore, 
mokururree. The Principal Sudder Ameen 
then proceeded to quote Act X, and gave 
the defendant the benefit of the presump- 
tions arising under Sections 4 and 15. 


The Judicial Commissioner quotes the 
decision of this Court in the case of Khelal 
Chunder Ghose versus Poorno Chunder 
Roy, 2 Weekly Reporter, 259, and considers 
that, in accordance with it, the plaintiff was 
bound to prove that the land he wished to 


4 


606 Civil nME WEEKLY REPORTER. Rulings. [Vol. 1X. 


ihren 


resume was mal land at the time of the, 
Decennial Settlement. He finds that the: 
plaintiff failed to do this, whilst the defend- | 
ant, having proved possession at one rate of j 
rent for 80 years, was entitled to the pro! | 
sumption that the same rent had been paid! | 

l 


affirming a decision passed by the Moon- 
sif of that District, dated the 26th 
January 1867. , 


® 


Ishur Chunder Ghossnl (Defendant) 
from the settlements I suppose by this, the 


Judicial Commissioner meant the presump- : Appellant, 
see how that presumption can arise in cases | , versus 
Ld 


not brought under Act X for enhancement, 
nor how it can be applied to;a suit for 


resumption brought i in tg Civil Court. 


tion afforded by Act X of 1859, but I do not | 


Mooktaram Panda (Plaintiff) Respondent. 


no application to suits of this natur e, where 
the question is not “Iakheraj ox mål,” but 


“ fixed or varying rates of rent. ’. 


It appears to me, therefore, ‘that both 
Lower Courts have taken a wrong view of 
this matter ; and that as the pluintitf drew 
up his case, his suit ought to have been at 
once dismissed, and himself referred toa suit 
under Act X of 1859, and I would there- 
fore reverse, with costs, the Principal Sudder 
Ameen’s and the Judicial Commissioner’s 
orders as being passed without jurisdiction: 


Loch, J—I concur with my colleague in 
thinking that this suit should not-have been 
heard by the Civil Court. The land is ad- 
mittedly “mål,” for which the occupant pays 
a small quit-rent, fixed, as ho asserts, before 
the Permanent Settlement. He is in the 
position of a dependent talookdar, or other 
person possessing A permanent, transferable 
interest in land, and the question between 
the parties is whether the rent can or cannot 
be raised. This was a question for the 
Revenue Courts under Section 16 Act X of 
1859, and not for the Civil Courts. The 
presumption arising from the pay ment of a 
uniform rate of rent eannot be applied by 
the Civil Courts which have no! jurisdiction 
in such cases as the present. | I would re- 
verse the order of both the Lower Courts 
and dismiss the suit with all costs. . 


The 30th May 1868, 

Present: 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Under-tenures — Partition 

27 Act X. 1859. 

Case No. 1776 of 1867 ` 


Special Appeal froma decision passed by | 
the Principal Sudder Ameen of Man- 
bhoom, dated the 26th ee 1867, 


E ‘Section 
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„Baboo Nil Monee Sein for Respondent, 


A co-sharer in au under-tenure cannot claim separate 
payment of his share of the rent without the written 
consont of the zemindar; and if the zemindar refuses 
to;maake a division of the property, application should 
be made to the Colleotor under Section 27 Act X. 1859, 


J.—In this case the plaintiff, a 
co-sharer in an under-tenare, sues his put- 
ugedar for a partition of the tenure and 
s¢parate payment of his share of the rent. 
The first Court gave a decree for separa- 
tion by payment of rent separately from 
the other shareholders, and this judgment 
was confirmed tn appeal by the Principal 
Sudder Ameen. ‘There are two reasous 
why this finding of the Courts below must 
be sctaside: first, thatif the zemindar re- 
fused to make or register any separation or 
division of the property, application should 
have bəcn made to the Collector under the 
provisions of Section 27 Act X of 1859 ; and 
second, no zemindar can be required to 
ndmit to registry, or give effect to any 
division or distribution of rent payable on 
account of auy such tenure, nor will any 
division or distribution of rent be valid and 
binding without the consent, in writing, of 
the zemindar. (Section 27, last part). As, 
therefore, the plaintiff has not any written 
cousent from the zemindar,«his case must 
fail. The orders of the Lower Courts are 
reversed, and the suit is dismissed with 
| costa i in all the Courts. j 


Loch, 


RULINGS ‘OF THE 


« 


E HIGH COURT IN CRIMINAL. CASES. 





SORA REAR tate lt 


The 2ist December 1867. 


Present: 


* 


Phe Hon’ble F. B. Kemp and Dwarkanath 


` 


Mitter, Judges. 


Criminal Trespass—Section 441 


Penal Code. 





naea Aer 


trate, even if it were admissible in evidence 
agninst the prisoner, does not show that the 
prosecutor was in possession of the land, nor is 
there any legal evidence to prove that the 
entry was mude with a criminal intent. We 
do not see how the erection of a fence with- 
jn the hollow ofa drain, could have intimi- 
dafed, insulted, or annoyed the prosecutor. 
At any rate, there is nothing to show that 
the prisoner had acted otherwise than bona 


Reference under Section 404 Code of Jide in believing that the drain appertained 


Criminal Procedure from the Sessions 
Judge of 24-Pergunnahs in the case of 


Kalinauth Nag Chowdhry. 


In order to convict of criminal trespass under Sec- 
tion 441 of the Penal Code, it must be proved that the 


a ad 
2% 4% property was in the possession ‘of the prosecutor, and that 


_ the entry was made with intent to “ commit an offense 


eee ad 


a 


ba 


‘or to intimidate, insult, or annoy any person in 


possession of the property,” 


| Mitter, J.—Turs case has been before 


us under the provisions of Section 404 of 


“the'Criminal Procedure Code. 
has been ‘sentenced to n fine of 50 rupees 


The prisoner 


Š DY: the Deputy Magistrate of Busseerhaut 
oñ n charge of criminal trespass. On look- 
ing to Section 441, we find that itis neces- 
sury to prove two things before a charge of 
criminal trespass can be ‘sustained. The 
property must be proved to have been, in 
the possession of the prosecutor, and there 
must be evidence to show that the entry was 
made with intent to “ commit an offence, or 


„~to intimidate, insult, or annoy any person in 


Possession of the property.” In the pre- 


aes sent case, there is no evidence to prove either 
‘of these two facts. 
investigation fande by the Deputy Magis- 


The result of the local 


to the land purchased by himself. We re- 
verse the sentence passed by the Deputy 
Magistrate, and direct the refund of the 50 
rupees fine which has been imposed npon 
the prisoner. 





The 21st December 1867. 
Present: 


The Honble F. B. Kemp and Dwarkanath 
Mitter, Judges. 


Maintenance—Section 317 Code of 


Criminal Procedure. 


Reference under Section 434 Code of Crimi- 


* nal Procedure and Circular Order No. 


18, dated 15th July 1863, from the Ses- 
sions Judge of East Burdwan. 


Goyamoney Surinee versus Mohesh Chunder 
Shaha. 


The proceedings of a Magistrate awarding the payment 
ofa certain sum of money per mensem for maintenance 
‘with réference to the means of the husband were held to 
be legal. If the husband is aggrieved, he ought to apply 
to the Magistrate under Section 317 Code of Criminal 
Procedure, 
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Kemp,- J.——READ a ma AN the Bek ‘be hanged ,Subjeet to the confirmation of - 


‘ sions Judge of East Burdwan, datéd the 5th, 


s 
sh 


x 


ha 


k 
a 


reference. 


December 1867, submitting the proceedings. 


inthe case of Goyamouey versus M ohesh 
Chunder Shaha. : i k 


1 e 


"The dase was one of maintenance, The 
” “Magistrate fixed the rate payable by the 
húsband at 10 rupees per mensem. ' This sum 
appeared to the Magistrate to be reasonable 
' with.reference to the means of the husband. 


If the husband is aggr ieved by this order, he- 


olight to apply to the Magistrate under Section 
317 of the Code of Criminal Procedur e, 


The proceedings of the Magistr ate appear 
wa” 

to us to have been per fectly legal, ‘and we “ire 

of ’ opinion that the Sessions Judge ought not 


to “have troubled the Court ' with this 


The 8rd January 1867. 


ad 
t 
l 


Present: 


- The Hon'ble ¥.'B. Kemp and .E. Jackson, 
me ee 


i 


Judges. 


Dying declaration—Record. 
} 


” 4 
} r 


Queen versus Soyumber Singh and 


a Soroop Bagdi. . 


Committed by the Magistrate, and tried 
the Sessions Judge of' Midnapore, on,a 
charge of Murder. a SY “a 


The dying declaration of a deceased should form part 
=f Ei 


of the Sessions record. p 
-_ $ ` 


E J.—THese two prisoners have 
eei convicted of murder and sentenced to 


f 


l this Court, : 


by 


ae ° £ 
G 
1 
ł ' Mam ` 
» haa) 4 a 
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The prisoners with two ‘others committed 
a robbery in the house of the deceased, w 
spirit vendor. They were well known to 
the deceased and his wife. 
the decensed, after giving up his money, 


denounced the prisoners telling them that 


It appears ` that 


he recognized them. 
er Soyumber Singh directed the prisoner 
Soroop to kill the deceased to prevent his 
them. The 
prisoner Soroop, receiving.a knife from the 
prisoner Soyumber, stabbed the deceased ‘in 
the abdomen, and this wound was the cause 
of death. a: 


giving information against 


a 


The dying declaration of the deceased 
has been given in evidence: it would have 
been more regular had this declaration form- 


ed part of the Sessions. recor d, but if was 


relied upon by the prosecution and is men- 
tioned in the Calendar of commitment. 


“38 


The deceased .knew 
danger of death, for he told the neighbours 
that if he did not survive they were to tell 
the Hakim, atid further he was warned 
that he was not likely to live previous to 
making his declaration. ‘The deglaration 
is corroborated by the evidence of the wife, 
and the defence set -up by. the prisoners ‘has 

not been established. 


= t 


They were recognized in the act of com- 
mitting a robbery which nothing but’ the 


want of a fifth man prevented from being a 


ducoity. They deliberately prar Aren the 


deceased to prevent him from giving infor m= 


ation against them ; and seeing no extenaat: 


ing circumstances in the “CASE, we confirm 
the sentence of death passed, sagainst the 


The case of the prisoners. Shum- 


prisoners., 
! A 


boo and Hara is not now before us, 


Upu this, the prisone ‘2: 


et 


rast 


himself to be im 


. 
+ 
bid 


~ 


T 
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The Gth January 1868. i instead of passivg what is reall} no order 
l : ‘in the case, viz. “ let petition remain ou the 

* 
Present: POE The Court, therefore, direct the 


, Joint Magistrate to procecd under Section 
262 and to decide the case. 


The Hon'ble F, B. Kemp and E. Jackson, 
Judges. 


Summons to witness — Section 186 
Code of Criminal Procedure—Chap- i The Gth January 1858. 
ters XII and XV Code of Criminal 


- Procedure, Present: 


Section 186 of the Code of Criminal Procedure re- , The Hon'ble F. B. Kemp and Is, Jackson, 


fers to cases under Chapter XI, which are triable by 


ST a a 


Judges. 


the Court of Sessions, and not to cases under Chapter | 
l 


XV, which are triable by a Magistrato Preliminary enquiry—Section 171 


Kemp, J.—Rrap a letter from the Ses- Code of Criminal Procedure— Civil 


sions Judge of Rungpore, dated 12th Decem-} Gourt—Section 147 Act X of 1859, 
ber 1867, submitting the proceedings of the 


Officiating Joint Magistrate of that Dis- | It is not necessary that the preliminary enquiry con - 
trict, in the case of Boiddonauth Bania versus ' templated by Section 171 of ihe Code of Criminal Pro- 
Bheedoo Dass. i ceedure sheuld be conducted in the presence of the 


: : accused. All the Court (Revenue in this eas) makin; 
It appears, that the complainant in the, > ' (Revenue in this caso) makin; 


: i i is to satisfy its t there are 
ease brought a charge which comes under! the enquiry has to do, is to satisfy itself that there arc 


3 R A Mel F. ł $ ap Pope F Saf trf 
Chapter XV of the Code of Criminal Pro- Vt facie grounds for sending the case fur inveetga 


cedure, that is to gay, it was a caso triable tion to a Magistrate, and the Collector is not bound to 
by the Magistrate, and an offence punishable | dispose of a ease of contempt of the lawful authority ef 
with imprisonment for a period not exceed- ` 4 public servant, undor Section Hy Act X of (S09, bot 
ing six months. The Section quoted by the: it is discretionary with him to proceed under Section 171 
Sessions Judge, viz. Section 186 Code of of the Code of Criminal Procedure, 

Criminal Procedure, refers to eases falling | 


under Chapter XII, which are triable by the į Kemp, J—Rean a letter from the Sessions 


Court of Sessions, and is therefore not appli- - Judge of Tooghly, submitting a letter froin 
cable to the case under consideration i the Magistrate of Howrah, with reference to 
, N _ the proceedings in the case of Chota Sadoo 

The complainant petitioned tho Joint 


nace Peadah verses Bhoobun Chuckerbutty and 
Magistrate to summon his witnesses. The | 


j e . others, 
order on this was " shamili nuthi” ` 


The accused was a Police constable, and in ' ‘The offence of which the defendants were 
such a case it is not at all improbable that , accused falls under Chapter X of the Penal 
the witnesses for the presecution would not Code, being a contempt of the lawful author- 
voluntarily appear. It was just sucha ease ity ofa publicservant. The rules connected 


` in whieh the’ Magistrate should have exer- ı with the prosecution of sach a ease are to be 


gised the discretion vested in him by BSec- | found in Chapter AL of the Code of Crimin- 
tion 262 of thé Code of Criminal Procedure, ; al Procedure, 
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In the present cense, n peon of the Deputy 
Collector, in the discharge of his publie funce 
tions, was voluntarily obstructed by the 
The Deputy Collecior made 
such preliminary enquiry into the’ -matter as’ 


defendants. 


leaves it, in the discretion of the Collector to 
proceed according tto any law for the time 
being in force, or not. In this case, the’ 
Deputy Collector chose to proceed under 
Section 171 of the Code of Criminal Pro- 


was necessary to enable him to arrive nt an | cedure, and he was fully competent to do so. 
Opinion whether there was sufficient ground ! The case Is returned to be tried, and the 


for investigating the charge; and finding 
after taking the evidence of the| peon and 
the decree-holder that there was, he sent 
the case, not for trial as the Deputy Magis- 
trate supposes, but for investigation under 
Section 171 of the Code of Criminal Pro- 
cedure. The Court are of opinion that it is 
unnecessary that the preliminary enquiry 
contemplated by Section 171 should be con- 
ducted in the presence of the accused. Al 
the Court making the enquiry has to do is to 
satisfy itself that there are primé facie 
grounds for sending the case for investiga- 
tion to a Magistrate. 


Magistrate was’ : therefore 
clearly wrong in refusing to try the case on 
the ground stated by him, wiz. that the in- 
vestigation by the Deputy Collector Was an 
ex-parte one, &c. 


The Deputy 


The Deputy Magistrate further holds that 
the Deputy Collector ought not to have sent 
the case to the Magistrate for investigation 
atall, but ought to have disposed of it under 
the provisions of Section 147 Act X of 1859. 
In this opinion the Court think he is also 
wrong. That Section enacts that any resist- 


ance or opposition to the lawful powets of 


a Collector under the Act may be punished 
by the Collector according to the provisions 
of the law for the time being in force for 
tle punishment of resistance of, or opposition 
to, the processes of the Courts of Civil 
Judicature. The Deputy Magistrate has not 
stated what law is in force for the punish- 
‘ment of such cases, and the Court, know of 
no such law. But be this asit may, the 
Section quoted by the Deputy Magistrate 


Court direct the Magistrate to take if up 
himself or to send it to some other Deputy 
Magistrate for trial. 


The 13th January 1868. 
Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
| Judges. 


' Escheat of Security—Notice. . 


Reference under Section 484 Code of Cri- 
minal Procedure, from the Sessions Judge 
of Beerbhoom. 


Queen versus Jeebun Sheikh. 


i 7 
A notice must be served on a surety calling upon 
him fo pay the amount of his security-bond, or to show 
causo why he should not pay the same, before an or- 


der can be made to levy the sum from him, 


Jackson, J.—THE Magistrate is quite 
right. The Deputy Magistrate's summary 
orders to recover the amount of the security- 
bond fi m the surety, without serving 
upon him any notice to pay the same, or to 
shew cause why it should not be paid, are 
set aside. The Magisterial authorities, in 
deciding whether the amount of the security- 
bond is to be levied or not, will proceed 
according to Section 220 of ‘the Criminal 


Procedure Code. y 
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The 18th January?1868. 
Present : 


The Hon’ble F. B. Kemp ‘and E. Jackson, 


Judges. 


Magistrate's duty—Theft—Lurking 
house-trespass—Sections 330, 458 


and 459 Penal Code. 


Reference under Section 484 Code of Cri- 
minal Procedure, from the Officiating 


Sessions Judge of Patna, 


Puran Telee versus Bhuttoo Dome. 


A Deputy Magistrate has no power to convict of 
theft (Section 380, Penal Code), where the offence 
charged is lurking house-trespass by night with aggra- 
vating ciremmstances (Sections 458 and 459 Penal 


Code), but must commit on the latter charge. 


Jackson, J.—Ir is evident that the crime 
deposed to by the injured party in this case 
was not theft (Section 380, Indian Penal 
Code), but lurking house-trespass by night 
with aggravating circumstances (Sections 
458 and 459 Indian Penal Code). In such 
a case the Deputy Magistrate had no author- 
ity to convict the prisoner of theft, but the 
prisoner should have been committed for 
trial to the Sessions Judge. The Deputy 
Magistrate’s orders are reversed, and the 


case is remanded to be dealt with according 
e 
to law. i 


s The 18th January 1868. 


Present: 


The Hon’ble F. B. Kemprand E. Jackson, 
Judges. 


Sessions Judge's duty—Reference to 
High Court. 


Reference under Section 434 of the Code 
of Criminal Procedure, from the Officiat- 
ing Sessions Judge of Patna. 


Sreekissen versus Juglal and others. 


A Sessions Judge ought not to refer to the High 
Court, under Section 434 of the Code of Criminal Pro- 
cedure, the case of a prisoner who has appealed to him, 


but-should decide it himself, 

Jackson, J—It appears to us that the 
Sessions Judge might have passed orders on 
this case without any reference to the High 


Court. 


on the appeal of the prisoner, and he was 


The case was regularly before him 


at liberty to form his own opinion on the 
facts and the law as laid down by the Magis- 
trate. It certainly does seem unnecessary 
to punish a prisoner under both Section 
144 and Section 148 of the Indian Penal 
Code, as the offence under Section 144 is 
almost merged in the offence under Section 
148. There is, however, nothing actually 
illegal in sentencing for both offences; and 
the renl question before the Sessions Judge 


is what he considered to be a proper sen- 


: tence for the prisoner’s offence. 


The+Sessions Judge will pass his ofn 


, orders on the appeal of the prisoner on the 


‘i return of the record, 


6 Criminal 





The 14th January 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Xt., Chief 
Justice, the Hon'ble W. S. Seton-Karr, 
L. S. Jackson, A. G. Macpherson, and 
C. Hobhouse, Judges. 


Imprisonment—Transportation— Act 
AV of 1862. i 


I! 
_ Revision of proceedings under Section 405, 


of the Code of Criminal Procedure, in 
the case of Boodhooa, Prisoner. 


This case was referred to the Full Bench 
under the following orders :— | 


HELD (Jackson, Ja, dissenting) thatan officer exercising 
the powers described in Section 1 Act XV 'of 1862, is 
competent, under the provisions of Section 59 of the 
Penal Code, to pass a sentence of transportation . for 
seven years instead of awarding sentence of imprison- 


ment. | 
i 


Jackson, J.—Tuar Judicial Commissioner 


appears to have advised his subordinate that | 


he was competent to pass the sentence of 
transportation. 


. It seems to me, that an officer exercising 
the powers described in Section 1, Act XV 
of 1862, is not competent to pass such sen- 
tence, not having been expressly authorised 
by the Act to do so. 


It is said that Section 59 of the Penal Code 
gives the power. I should understand that 
Section to be subject to the terms of Section 
22 of the Code of Criminal Procedure, ' which 
defines and limits the powers of the Courts, 
and with which the enactment first quoted 
must be read. 


If the power is given by the words “ com- 
petent to the Court which sentences such 
offender,” then it must be given to Magis- 
trates when sentencing offenders under 
Sections 451, 457, 404, 898, 380, 325,'-and 
others, which all ‘relate to ‘offences punish- 
able with 7 years’ imprisonment, and over 
which the Magistrates have concurrent juris- 
diction with the Courts of Session ; for 
there are -no words in Section 59*which 
limit the power to Courts which are com- 
petent to pass sentence of 7 years’ imprison- 
ment, or wore. 


i ? 
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| ‘ | Act XV is to be read with the Code of 


Criminal Procedure, and I think it must be 
read in this way, —first, that the officers 
referred to are inserted inSection 22 between 
the Court of Session and the Assistant Sessions 
Judges in Bombay, with the powers stated ; 
second, that the 7¢h column of the Schedule 
is modified by inserting those officers against 
all cases, not capital, triable by the Court of 
Session, the result’ of which would be that 
the offender would be liable to a sentence 
of transportation, but that he would not 
be so sentenced, by reason of want of power 
in the particular Court which tried him to 
pass such sentence. 


It appears to me that the question ought 
to be referred to a Full Bench. 


Dwarkanath Mitter, J.—I concur. 


The opinions of the Eull Bench were 
delivered as follows :— 


Hobhouse, J :—TuHeE question before us 
is this: The Deputy Commissioner of 
Lohurdugga is an officer invested under 
Section 1, Act XV of 1862, with power to 
try certain offences, and under the previsions 
of the Code of Criminial Procedure, to pass 
sentence of imprisonment of either descrip- 
tion for a term not exceeding seven years. 
This being so, the Deputy Commissioner 


-tried' a person under the provisions of Section 


459 of the Penal Code, and having sentenced 
that ‘person to seven years’ imprisonment, 
commuted that sentence, under Section 59 of 
the same Code, to transportation for a like 
term. The question is, whether the Deputy 
Commissioner having, under the words of 
the said Act XV of 1862, only power to 
pass a sentence of imprisonment, was com- 
petent, under Section 59 of the Penal Code 
to commute that sentence of imprisonment 
into one of transportation. 


It seems to me that he was competent, It 
is very true that the Deputy Commissioner, 
being a person who is the chief officer charged 
with. the executive administration of the 
district in criminal matters, is not a person 
whose jurisdiction is specially provided for 
under Section 22 of the Code of Criminal 
Procedure. But Act XV of 1862, Section 3, 
must be taken and read as part of the Code 
of Criminal Procedure. Then, under the 
Code of Criminal Procedure and that Act 
read together, the Deputp Commissioner 
was competent to punish thé offender in 
question under the provisions of the Penal 
Code. Section 59 of that Code runs in titis 


“way: In every case, in which an offender 


z 


i 
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“is punishable with imprisonment for a term 
“of seven years, or upwards, it shall be. 
* competent to the “Court which sentences 
“such offender, instead of awarding sentence 
“ of imprisonment, to sentence the offender 
“to transportation for a term not less than 
“seven years; and ngot exceeding the term 
“for which by this Code such offender is 
“liable to imprisonment.” If, therefore, 
the Code of Criminal Procedure and the 
other Act, read together, do not expressly 
give jurisdiction to the Deputy Commissioner, 
Zam still of opinion that Section 59 does, 
in so many words, give that jurisdiction, 
because it says that the court which sen- 
tences, that is, which under any law is 
competent to sentence such offender, shall 
be competent to award a sentence of trans- 
portation instead of a sentence of imprison- 
ment, 


I would, therefore, send the proceedings 
back to the Judicial Commissioner, with 
instructions that the Deputy Commissioner 
had power to pass the sentence. 


Macpherson, J.—I am of the same opi-. 


nion, Section I of Act XV of 1862, vests 
the officer who tried this case with - power 
to try all offences not punishable with 
death, and under the provisions of the 
Code of Criminal Procedure to pass 
sentence of imprisonment for a term not 
exceeding seven years, Section 59 of the 
Penal Code says :—“ In every case, in which 
“an offender is punishable with imprison- 
“t ment for a term of seven years or upwards, 
“ it shall be competent to the Court which 
“« sentences such offender, instead of award- 
“ ing sentence of imprisonment, to sentence 
tt the offender to transportation for a term 
not less than seven years and not exceed- 
“‘ ing the term for which by this Code such 
“ offender is liable to imprisonment.” It 
appears to me, reading these two Sections 
together, that the officer who has tried this 
case, having power to pass a sentence of 
seven years, had equally power to pass a 
sentence of transportation for seven years. 
The words of Section 59 are distinct, and 
in my opinion say clearly that in every case 
in which a Court has jurisdiction to try the 
case and to sentence to seven years’ imprison- 
ment, the Court may in its discretion give 
seven years’ transportation instead of im- 
prisonment, 


It is sald in the order referring the case to. 


this Bench, that “if the power is given by 
“ the words ‘competent to the Court which 
“sentences such offender,’ then it must be 


“piven to Magistrates when sentencing 
‘¢ offenders under Sections 451, 457, 404, 393, 
* 380, 325, and others, which all relate to 
“ offences punishable with seven years’.im- 
“ prisonment and over which the Magistrates 
“ have concurrent jurisdiction with the 
“ Courts of Session, for there are no words’ 
“in Section 59 which limit the power to 
“Courts which are competent to pass 
“ sentence of seven years’ imprisoment or 
“ more.” But it appears to me that there is 
no substantial foundation for this argument, 
if a natural and reasonable interpretation 
is put upon the words of Section 59. Magis- 
trates trying offences under the powers given 
to them by the Code of Criminal Procedure 
{apart from the special provisions of Act 
XV of 1862) have undoubtedly jurisdiction 
to sentence offenders to imprisonment for 
no longer period than two years. In the 
case of a Magistrate exercising only such 
powers, there is nothing in Section 59 which 
would warrant an offender being sentenced 
to transportation. Section 59 applies ex- 
clusively to cases in which the offender 
may legally be sentenced by the Court 
trying him to imprisonment for seven years ; 
therefore, a Magistrate who can imprison 
for only two years, has certainly no power 
to transport at all. 


A further argument in favor of the 
contention that a sentence of transportation 
cannot be given in this case, bas been 
drawn from the fact that, in Section 22 of 
the Criminal Procedure Code, a distinction 
is made between the powers of “ the Court 
of Session” and of the ‘ Assistant Sessions 
Judge” in Bombay,—the Court of Session 
being declared competent to pass sentence 
of ‘death, éransportation, imprisonment of 
‘‘ either.description for a period not exceed- 
‘t ing fourteen years, &c.” while the Assist- 
ant Sessions Judge in Bombay in limited 
in his powers to “imprisonment of either 
description for a term not exceeding seven 
years,” &c. It is argued that, because in 
the case of a Court of Session the word 
“ transportation” heads the list of punish- 
ments which may be inflicted by the Court, 
and as the word “transportation” is omit- 
ted in the case of an Assistant Sessions Judge, 
therefore sentences of transportation caunot 
be substituted by the latter class of Judges 
for sentences of imprisonment. But in my 
opinion, the deduction thus made from the 
omission, in the second instance, of the 
word “ transportation”, is not correct. For, 
a very sufficient reason for its omission 
is to be found in the fact, that there are 
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certain offences under the Penal Code for 
which transportation is either the only 
punishment which.can be inflicted short of 
death, or for which transportation is a sub- 
stantive punishment in itself and not merely 
one convertible with or to be awarded in 
lien of imprisonment. When the’ offence 
committed is murder, for instance, the sen- 
tence must be either death or transporta- 
tion for life. There are many Sections of 
the Penal Code in which transportation for 
life is mentioned either as the only. punish- 
ment, or as one of the punishments which 
may be awarded. Sections 450, 459, and 
468 are instances of Sections which give 
the power of imprisoning only ! for ten 
years, but at the same time authorize a sub- 
stantive sentence of transportation for life. 
Therefore, it seems to me that there isa 
very sufficient reason (quite independently 
of any intention to prevent the Assistant 
Sessions Judges from sentencing to trans- 
portation in lieu of imprisonment) why 
Section 22 of the Code of Criminal Proce- 
dure should specifically name transportation 
as one of the sentences which Courts of 
Session are competent to pass. I, see no 
reason to suppose it was intended that the 
power of sentencing to transportation in lieu 
of imprisonment for a term not exceeding 
seven years should not, under the provisions 
of Section 59 of the Penal Code, be exercised 
by Assistant Judges in Bombay. 


In my opinion, in every case in which the 
Court passing sentence has jurisdiction to 
sentence to imprisonment for seven years, 
the Court has also jurisdiction under Section 
59, in its discretion, to pass a sentence of 
transportation for seven years. 


Jackson, J.—I am still of the opinion that 
I expressed in referring this case for the 
consideration of a Full Bench, and in which 
my learned colleague Buboo Dwarkanath 
Mitter agreed. | 


My opinion is based chiefly apon the posi- 
tion that the Indian Penal Code is one that 
deals with the award of punishment and the 
liability of the offenders to such punishment, 
while the Criminal Procedure Code is the 
one which indicates’ the Courts which are 
to apply these provisions and to award the 
several degrees of punishment, ‘I am not 
aware that any Section of the Indian Penal 
Code expressly defines or in lany way 
declares what the powers of any particalar 
Court shall be. Section 53 details the 
several punishments to which offenders are 
liable under the rovisions of the Code, and 
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they are specified (1) as death, (2) transport- 
ation, (3) penal ser vitude, (4) imprisonment, 
which is of two descriptions, rigorous and 
simple, (5 and 6) forfeiture and fine. Section 
59 declares that “in every ease in which 
an offender is punishable with imprisonment 


fora term of seven fears or upwards, it: 


shall be competent to the Court which sen- 
tences such offender, instead of awarding 
sentence of imprjsonment, to sentence the 
offender to transportation for a term not less 
than’ seven years,” thatis, to transportation 
not less than seven years and not excsed- 
ing the term which by this Code such offender 
is liable to imprisonment. I do not under- 
stand by that Section that the transportation 
to be awarded in lieu of imprisonment 
was to be given precisely year for year, but 
there were certain limits fixed, namely, that 
transportation was to be for a term not less 
than seven years, and not. exceeding the 
term for which the offender could be im- 
prisoned. 


It is py” ', in considering the effect 
of this wettion, perhaps, to refer to the 
Sections of the original Penal Code prepared 
by ‘the Indian Law Commissioners. ` By 
Section 43 of that Code; the Court- had not 
the power to commute or to pass sentente 
of transportation in lieu of imprisonment, but 
the power was given tothe Government of 
the Presidency. The words are “ in every 
“casein which sentence of imprisonment 
“ for a term of seven years or upwards has 
s been passed, or any offender who is not 
“both of Asiatic birth and of Asiatic 
“ blood, it shall be lawful for the Govern- 
“ ment of the Presidency within which the 
“ offender has been sentenced, at any time 
“within two years after the passing of 
“ süch sentence, to commute the remaining 
“ imprisonment, without the consent of the 
“ offender, for transportation for a term not 
“exceeding the unexpired term of im- 
“ prisonment, to which may be added pu- 
“c nishment for life or for any term from the 
“territories of the East India Company” 
Apparently, in the long consideration which 
the. Indian Penal Code underwent before 
it passed into law, if was considered that 
it would be more convenient to vest the 
power of passing sentence of transportation 
in ‘the Court which tried the prisoner, in- 
stead of in the local Government. However, 
I do not understand that change in the 
provision of the law as in any’ espect im- 
por ting any power as granted to the several 
Courts, or to any of the Courts, which they 
did . not possess under the ‘law which 
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sion ; next, the Assistant Sessions Judges of 
the Presidency of Bombay; thirdly, the 
Chief Officer charged with executive admin- 
istration of a district in criminal matters 
in what may be called extra-Regulation 
Provinces. 


expressly regulated those powers. Iam will- 
ing to construe Section 89 either strictly 
according to its words, or by what appears 
to me to be a reasonable construotion. 



















Tt seems to me that if that Section is to be 
construed strictly by itg te baa as I 
have stated in my minute referring this case | : ; 
to the Full “Bench, there is nothing what- tioned in the Schedule aunexed to this 
ever to prevent a Magistrate in those’ cases Act Ping subject to the provision con- 
where he has concurrent jurisdiction over tained in the third explanatory note pre- 
an offence with the Court of Session, and fixed to the said schedule, be triable by the 
where an offender might be punished with Courts specified in column 7 of the said 
imprisonment to the extent of seven years, schedule, and such Courts shall be compe- 
from passing under this Section a sentence ae to pass sentence in respect of such 
of transportation, Nor, of course, is there o ences within the following limits. That 
anything to preventan Assistant Sessions 1 r to be r declaration of the 
Judge in Bombay from passing a like sen- Bae ee me several Courts, implying 
tence. This consequence is avoided in the og the Courts specified in that Section 
opinion of my learned brothers by stating ae to be restricted within the limits 
that the Magistrate has no authority to pass therein prescribed. 
sentence of imprisonment to the extent of A difficulty arises in respect of certain 
seven years; but then, as I have already | cases which are not offences under the Indian 
stated, it appears to me that transportation | Penal Code, but which are constituted and 
is not to be given in lieu of imprisonment rendered punishable by later Acts, or by 
year for year, but the law distinctly says special or local laws. That difficulty does 
that whenever an offender is punished | not occur in the present instance, as we are 
with imprisonment of seven years or up- | dealing with a case which is comprised in 
wards, it shall be competent to the Court | the schedule annexed to the Code of Crimin- 
_ which sentences such offender, whether that | al Procedure, and is, therefore, governed by 
be a Court capable of awarding seven. years’ | that Section. 
imprisonment or not, to sentence that of- 
fender to transportation for a term of not 
less than seven years. 


Section 22 says “the offences men- 


And then I understand that in column 
7 of the said Schedule, the Court of the 
officer described in Act XV is to be 
inserted in every place where a Court of 
Session is now to be found, except in cases 
where the offence is punishable with death. 
The effect of that would be. I think, that in 
all cases the particular offences would be 
punishable by that Court, and that the 
limits of the powers of that Court to pass 
sentence would be imprisonment of either 
description for a term not exceeding seven 
years, including such solitary coufinement 
that ts authorized by law, or fine, or both. 
I find myself unable to understand the argu- 
ments which, propose to do away with the 
effect of the word “ transportation’ ag used 
in the 22nd Section in speaking of the powers 
of the Court of Session. Transportation, 
it appears to me, cannot be too often 
stated, is a separate description of punish- 
meut within the competency of one Court 
and one Court alone to award, namely, the 
Court of Session, and that Court is, it seems 
to me,“alone authurized by law to award that 
particular punishment, and, therefore, al- 
though, under Section 59 of the Indian 
Penal .Code, particular offenders are mado 


Section 59 is a portion of the Indian 
Penal Code, which is otherwise called Act 
XLV of 1860. The Criminal Procedure 
Code was passed in the year 1861. It may, 
therefore, be looked upon as an expression 
of the later opinion of the Legislature, and 
if the provisions of these two laws in any 
respect conflict, I presume that the provi- 
sions of the Inter law must prevail. Now 
Act XV of 1862, by Section 3, is to be 
taken and read as part of the Code of Cri- 
minal Procedure. I understand the mean- 
ing of that to be that the several parts of 
the Act XV of 1862¢are to be taken and 
inserted in their appropriate place in the 
Code of Criminal Procedure, that is to say, 
that the definition of the status and powers 
of the officer described in Section 1 of that 
Act, is to be put in its appropriate place 
in the 22nd Section of the Procedure Code. 
He would then probably take place after 
the Court of *Assistant Sessions Judge in 
Bombay. Reading, then, the Courts referred 
te in that Section in the order in which 
they come, wé fud, first, the Court of Ses- 


~ 


j 
1 
. 


Criminal 


10 


liable to transportation, that must be governed 
by the Section of the Criminal Procedure 
Code which limits the power of the Courts. 
It appears to me then, that taking the Penal 
Code together with the Code of Criminal 
Procedure, it must be presupposed that the 
Court which sentences is one which is by 
law enabled to pass the senteuce of trans- 


portation. | Y 


I, therefore, think the Court of the Deputy 
Commissioner was not competent to sentence 
the prisoner to transportation, and that the 
sentence is not legal. 


- Seton-Karr, J—I concur with my bro- 
thers, Hobhouse and Macpherson. 


The position and duties of officers in Non- 
Regulation Provinces, vested with powers 
under Act XV of 1862, may! no doubt; 
occasionally appear somewhat ‘anomalous, 
and it may be necessary to look closely, as 
in this instance, into the extent of the powers 
with which fhey are vested by law. But 
when I see that by Act XV of 1862, the 
Deputy Commissioner is empowered to pags 
a sentence of imprisonment for a term not 
exceeding seven years, and when;I consider 
that the punishments which he must award 
must be substantially the punishments of the 
Penal Code which he administers, I can 
come to no other conclusion than that, under 
Section 59 of that same Penal 'Code, he is 
empowered to pass sentences of |transporta- 
tion where he is empowered, as he un- 
doubtedly is, to pass a sentence of imprison- 


ment, ; i 


In this view, I have only to Igay that I 
think the sentence passed by the Deputy 
Commissioner of Lohardugga of transporta- 
tion is legal. | 

Peacoch, C. J.—I concur with the majority 


of my honorable colleagues in thinking that 
the Deputy Commissioner in this case had 


power to pass sentence of seven years’ trans” 


portation. His powers were derived, not 
under the provisions of Section! 22 of the 
Code of Criminal Procedure, but under 
Section 1 of Act XV of 1862. The sub- 
stance of that Section is, that: wheneyer 
under the provisions of Section 445 of the 
Code of Criminal Procedure, the Code has 
been or shall be exteuded to any part of the 
territories not subject to the general regula- 
tions, it shall be lawful for the: Go¥ernor 
General in Council, or for the local Govern- 
ment of such territory, to vest the chief 
officer charged with the executive administra- 


THE WEEKLY REPORTER. 
f 


t 


j 


Rulings. [Vol IX. 


| A 

tion of a district in criminal matters by 
whatever designation such officer is called, 
with power to try all effences not punishable 
with death, and under the provisions of the 
said Code, to pass sentence of imprisonment 
of either description for a term not exceed- 
ing seven years, including such solitary 
confinement as is authorized by law, or fine, 
or both. And by Section 8,—“ This Act 
shall be taken and read as part of the Code 
óf Criminal Procedure.” 








I assume that under the provisions of this 
Act, the Deputy Commissionerof Lohardugga 
was vested with the power to pass sentence of - 
imprisonment of either description for a term 
not exceeding seven years. Having that 
power, it appears to me that Section 59 of the 
Penal Code gave him the power, instead of 
passing sentence of imprisonment for seven 
years, to pass sentence of transportation for 
aterm not less than seven years, and not 
exceeding the term for which the prisoner 
was liable to imprisonment. The Penal 
‘Code in that Section not only enacted what 
was the amount of punishment for particular 
offences, butit vested the Court, which should 
sentence the offender, with power to award 
transportation of not less than seven years 
instead of awarding sentence of impri- 
sonment. It went out of the ordinary 
course adopted in other parts of the 
Code, and instead of defining the punish- 
ment, gave a certain power to the Court, 
which should pass the sentence, to award 
a! different kind of punishment from that 
specified in the Code. 


My honorable colleague, Mr. Justice Louis 
Jackson, has referred to the Penal Code as it 
was originally prepared by the Law Commis- 
sioners for the purpose of showing that, under 
that Code as it was prepared, the Court had 
not the power to commute or to pass sentence 
of transportation in lieu of imprisonment, but 
that the power was given only to the Govern- 
ment of the Presidency. He points that 
out to show that under the Penal Code as 
originally prepared the power of passing 
sentence of transportation instead of im- 
prisonment was vested in the Government, 
and notin the Courts. There was a very 
good reason for that, and for the alteration 
which took place in the Penal Code when 
it was finally settled. At the time when the 
Penal Code was prepared by the Indian Law 
Commissioners, it was a rule ofethe Court of 
Directors of the East India Company that 
no native should be sentenced to transports 
ation for a period less than for life, it be- 
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Sentence fọr Dacoity. 


Extract (para, 3) from letter No. 47 
dated the 9th January 1868, from the 
Registrar of the High ‘Court, Appellate 
side, to the Sessions Judge of Midnapore. 


Present: 


The Hon’ble L. S. Jackson, Judge. 


In the case of Kisto Chowdry -and others 
(3 Statement 4), the Court observe that n 
dacoity having been 
Section 398 of the Indian Penal Code, which 
refers to attempts, would not bè applicable ; 
but, under Section 397, all of the offenders 
who, at the time of committing the dacoity, 
used deadly weapons or caused or attempted 
to cause grievous hurt, would be punishable 
with a minimum imprisonment of 7 years. 
In either case, however, the conviction (not 
‘being for dacoity with murder) would be 
under Section 395, and the punishment must 
be regulated accordingly with this proviso 
that ia those cases to which Section 397 ap- 
plies, the imprisonment is to be not less than 
7 years. Section 3895 provides-as the 
punishment for dacoity transportation for 
life, or imprisonment which may extend to 
10 years, with fine. By Section 59 impri- 
sonment may be commuted to transport- 
ation for a term not exceeding the imprison- 
ment to which the 
That in the present case was ten years. 
The Court is, therefore, of opinion that the 
sentence of transpor ttion for 14 years was 
unwarranted, as it is not provided that an 
offender who might have been sentenced to 
transportation for life may, therefore, be 
sentenced to transportation for a less period. 
The sentende of transportation for 14 years 
, passed on the prisoner Kisto Chowdry is, 
consequently; set aside, and you are hereby 


actually committed, | 


offender was liable, 


directed to passa senténce either of impri- 
sonment or of transportation for such period 
not less than 7, or more than 10, years as 
you think fit, or you may pass a sentence of 
transportation for life, 


Betan a 


Magistrato how to proceed in pro- 
ceedings under Sections 297-299, 
Code of Criminal Procedure, 


Letter No. 98, dated the 18th January 1868, 
from the Registrar of the High Court, 
Appellate side, to the Sessions Judge of 
Moorshedabad. 


(Criminal Side.) 


Present: 


The Chief Justice, and the Hon’ble G. Loch, 
H. V. Bayley, L. S. Jackson, and A. G. 
Macpherson, Judges, 


Wiru reference to paras. 5, 6, and 7 of 
your letter No. 194, dated 17th September 
1867, I am directed to intimate to you that, 
when proceedings are taken under Sections 
297, 298 and 299, of the Code of Criminal 
Procedure, the final order passed is the 
order of the Sessions Court. The Magis- 
trate’s warrant in the first instance should 
direct the prisoner to be detained until 
receipt of the orders of the Sessions Court, 
with a proviso that such detention is not to 
exceed three years. When the Sessions 
Court has finally disposed of the case, that 
Court should forward a copy of its order, 
together with a warrant for its execution, 
to the Magistrate of the District or other 
officer in charge of the Jail, who should 
proceed to have such order carried out ac- 
cording to the exigency thereof. (See Sec- 
tions 884—386, Code of Criminal Pro- 
cedure). 


t 


2 Criminal 


Magistrate how to act with regard 
to offences relating to marriage’ 
which are compounded, | 


Letter No. 122, dated the 20th January 
1868, from the Registrar of the High 
Court, Appellate side, .to they Sessions 
Judge of Rungpore. 

(Criminal Side.) | 
Presént: | 


The Hon’ble G. Locb, Judge. 


‘In acknowledging the receipt of letter 


No. 58, dated the 3lst ultimo, from the. 


Officiating Magistrate of Bograh, forwarded 
with your Memo. No. I, dated: the 7th 
instaut, to the effect that the 16 cases shewn 
under heading 61, viz, offences relating to 
marriage, were admitted to compromise 
under Section 271 of the Code of! Criminal 
Procedure, I am directed to request that you 
will be so good as to inform the Officiating 
Magistrate that, though an offence under. 
the above heading, may be compounded out 
of court, and the parties do not, by, making 
such composition, commit an offence punish- 
able under the Penal Code, as they would do 
for compounding any offence not falling 
within the exception to Section 214 Penal 
Code, yet as offences relating to-marriage do 
not come within the provisions of ‘Chapter 
XV of the Code of Criminal Procedure, the 
Magistrate cannot permit a case of the kind 
to be withdrawn under the provisions of 
Section 271 ; but he should proceed with the 
case, and, if no one appears, or if any one 
appearing declines to prosecute, the Magis- 
trate should dismiss the case. 


i 
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Actual opinions of Assessors to be 


recorded—Hlemexnts of an 'offerce 
under Section 203, Penal Gode. 


Extract (paras. 6 and 8) from letter'No. 135, 
dated the 21sé January 1868, from the 
Registrar of the High Court, Appellate- 
side, to the Sessions Judge of Rungpore. 


1 


Present: i 
The Hon’ble L. S. Jackson, Judge. 


6. I am to remark that from the general 
uniformity of the mode in which the asses- 
sors’ opinions are given, it is manifest that 
the actual opinions are not set; forth as 


directed by Circular Order No. 5, dated the 
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12th July 1867. It is not necessary that 
when those opinidns are given at great 
length they should be sét out in full, but they 
should at any rate be so stated as to mark 
their individuality. These opinions are 
spoken of, moreover, as verdicts which is a 
serious verbal inaccuracy. It is only when 
trials are with a jury, whose verdict, in 
fact, is conclusive, that you are called on to 
state your concurrence, or otherwise, 


è 

8. Tbe very concise reason for acquit- 
al in the case of Sertaz (8 Statement 5) is 
by no means conclusive. Tbe elements of 
an‘ offence under Section 203 of the Indian 
a Code, are— 


Ist. ~hag the accused should know or 
or have reason to believe that an offence has 
been committed. 


2nd.—The giving of information respect- 
ing’ such offence, which the accused kuew or 
believed to be false. 


Therefore, in order to constitute this of- 
fence, it would not be necessary that the 
accused should be aware of the circumstan- 
ces ‘attending the death of Mohinee, but only 
that he should know or have reason to believe 
that Mohinee had been killed by criminal 
means, or that otherwise some offence had 
been committed ; andif with such knowledge 
or belief, the accused gave any information 
in relation thereto, which he knew or be- 
lieved to be false, he would commit the 
offence. In the present instance the abstract 
statement fails very much on the side of over- 
scantiness. 


aed 





Sicca Rupee, ifissued under author- 
ity of Government of India, d&c., isea 
Queen’s Goin within Sections 230 
and 240, Penal Code. 


Lxtract (para. 2) from letter No. 154, dated 
the 23rd January 1868, from the . Regis- 
trar of the High Court, Appellute side, 
fo the Sessions Judge of Gya. 


Wira advertence to your remark in 
the! case of Munger Panee (8 Statément 4) 
that “a sicca rupee is not the Queen’s 
coin,” I am to observe that if it was a rupee 
stamped and issued by authority of the 
Government of India, or of My Govern- 
ment in the Queen’s dominions, ìt would be, 
equally with the old Company’s rupee, a 
Queen’s coin within the meaping of Sec- ° 
tions 230 and 240 of the Penal Code. 
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ing the opinion at that time that a native of 
India, if once transported; should never be 
allowed to return to this country. The 
Indian Penal Code ss prepared by the Law 
Commissioners did not provide transportation 
as a punishment for any period short of life, 
and it did not give power to the Government 
to commute a sentence of jmprisonment for 
seven years into transportation, except in cases 
where the prisoner was not of Asiatic blood 
and of Asiatic birth, But when the Penal 
Code came to be altered, a different rule was 
thought necessary. It was thought reason- 
able that natives of India as well as Europeans 
and others should be sentenced to trans- 
portation for periods less than for life, and 
that the reason for not allowing a native, 
who had once been transported, to return to 
India, no longer held good, and therefore, as 
the Penal Code as prepared by the Indian Law 
Commissioners did not provide transportation 
as a punishment for any less period than for 


life, it was thought advisable, when the Code. 


was altered, to enact by a general Clause that 
in all cases in which an offender should be 
punishable with imprisonment for seven years 
or upwards the Court should have power to 
sentence him to transportation instead of im- 
prisonment, provided the term should not be 
leas than seven years and should not exceed 
the term for which the offender should be 
liable to imprisonment. That is the reason 
why Section 59 was introduced. It neces- 
sarily gave power to a Court which could 
sentence a prisoner to ims 
prisonment to sentence him to seven years’ 
transportation in lieu of it: but it never 
intended to give power to a Court which 
could not sentence. to imprisonment for 


seven years’ 


more than “two years to transport for 


seven. 


It appears to me to follow that, as the 
: Deputy Commissioner is a Court which has 


the power of ‘sentencing to imprisonment for 


seven years, he has power to sentence to 
‘transportation for a period not lesa than 
seven years. fi 


It is said that if this construction be put 
upon Section 59, thet in every case in 
which a Magistrate tries an offence punish- 
able with seven years’ imprisonment, al- 
though that Magistrate could not sentence 
to the full extent of imprisonment, he wou'd 
have the power, instead of sentencing him 
to two years’ imprisonment, to sentence him 
to transportation for not less than seven years. 
It appears to me that that would be a most 
unreasonable and forced construction of Sec- 
tion 59, and that such a construction ought 
not to be put uponit. If a man is convicted 
before a Magistrate of an offence which is 
made punishable by the Penal Code with 
seven years’ imprisonment, the offender ia 
‘not punishable with imprisoument for seven 
years ; becnuse upon that conviction there 
is no one competent to punish him with seven 
years’ imprisonment, a Magistrate not having 
power to imprison for more than two years. 
The words of Section 59 are "Every case 
in which an offender is punishable,” &c., not 
every person convicted of an offence which 
by this Code is punishable, &c. 


The meaning of the Section clearly is, that 
where the prisoner is punishable with an 
imprisonment for a term of seven years, it 
shall be competent to the Court, which has 
power to sentence him to that punishment, to 
sentence him to transportation instead of in- 
prisonment. 


In this view of the case, a Magistrate 
would not have power to transport. - It never 
could have been intended to give power to a 
Court which has not power to sentence to 
imprisonment for more than two years to 
transport for seven. 

s 


It would not lie within either the words or 
the spirit of the Section. 
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Under these circumstances, it appears to 
me that the Deputy Commissioner had the 
power to pass sentence of transportation for 
seven years ; that the Judicial Commissioner 
came to a right cqnelusion in telling him 
that he had that power; and that he was 
right in passing that sentence. Consequently 
the sentence must be affirmed. : 





‘toni 


The 18th January 1868, 
li 
Present: k 
| 
p The Hon'ble A. G. Macpherson and 
l Dwarkanath Mitter, Judges. 


Cumulative Sentences. 


' $ 


Queen versus Radhakanth Pail and 
Rambehary Dass Mohunt.’. 


Committed by the Deputy Magistrate, and 

tried by the Officiating Sessions Judge 
` of Midnapore, on a charge lof false 
`- evidence. 


Where substantially only one offence has been com- 
mitted, and the acts which are the basis of a prisoner's 
conviction on one charge are the same as the acts which 
are the basis of his conviction in another charge, 
cumulative sentences upon each charge shóuld not be 
passed. ; 


Macpherson, J.—We think that as sub- 
stantially: but one offence was committed, 
that is to suy, as the acts which are the 
basis of bis conviction on the first count tre 
the same as the acts which are the ‘basis of 
his conviction on the second count, but one 
sentence should have been passed upon the 
prisoner Rambebary. We therefore set 
aside the sentence of 3 years’ rigorous im- 
prisonment on the second count, affirming 
the. sentence of 7 years’ rigorous imprison- 
ment upon the first count. in 


The appeal of the prisoner Radhakant 
is dismissed. We do net thiuk the sentence 
of T years’ rigorous imprisonment upon each 
of the prisshers by any means too severe, 
considering the nature of the offence. 


r 
t 
€ F 


The 3rd February -1868. 
| ‘ 


Presént : 


B. Kemp and E. Jackson, 


The Hon’ble F. 
Judges. 


| 
Breach of Contract—Section 490, 
Penal Code. l 


! ` 


‘ Criminal Revisional Jurisdiction. 


t 
$ 


Reference to the High Court under Section 
434, Code of Criminal Procedure, by the: 
Sessions Judge of West Burdwan. 


Mr. Sage versus Nirunjun Chatterjee. 
a 
Quere, whether the words “during a voyage or 
journey” in Section 490 of the Penal Code do not limit 
the offences made under that Section to offences against 


travellers, 


i 
That Section, however, does not apply to a contract 
to place the defendant's carts at the complainant's 


.disposal for a specified time to convey a thing from 


where he pleases to where he pleases, š 


Jackson, J—We have great doubts 
whether the words “during a voyage or 
journey” do not limit the offences made’ 
punishable under Section 490 of the Indian. 
Penal Code to offences agninst travellers.. 
Even, however, allowing that the first Clause: 
of the Section admits of a wider construction, 
we think that the contract now under refer-: 
ence does not come within it. This contract 
is not only to convey the complainant’s coal 
from one place to another place, but to place 
the defendant’s carts at the disposal of the- 
complaiuant for two years to convey his coal, 
trom where he pleases to where he pleases. 
There are two places mentioned in the con- 
tract-as those from which the carters are to 
convey the coal and to which they are to take 
it ; but the carters also state that they will, 
when necessary, convey it from any other’ | 
place to any other place. . We have great. 
doubts also whether personal service is the 
issue of this contract, as the carters do 
not agree personally to convey the coal, hut 
to “ cause” it to be conveyed. >° ` 

We think we onght not, therefore, to in- e 
terfere in this case, or 


Criminal 


1868.] 


The 3rd February 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 
Magistrate — Collector — Offence 


against Public Servant — Section 
168, Code of Criminal Procedure. 


Criminal revisional Jurisdiction. 


Sections 
404 and 405, Code of Criminal Pro- 


cedure. 


Revision of Proceedings under 


Nehal Muhtee, Prisoner. 


A Collector who entertains a charge under Section 
168 of the Code of Criminal Procedure of an offence 
against any Court or public servant, should not. try the 
case himself as Magistrate, nor, unless under very 
exceptional cases, give evidence as a witness before him- 
self ag Magistrate, ` 


Kemp, J.—WE think that, as a general 
rule, itis very objectionable for the same 
officer who entertains a charge, under Section 
168 of the Code of Criminal Procedure, 
of an offence against any Court or public 
servant, to make over such case for trial 
to himself as Magistrate. There may be 
cases in which such a course of procedure 
could not be avoided. We have not been 
shewn that, in this lustance, there was not 
“any Magistrate” having power to try the 
case under Section 171. 


We also think it was very objectionable 
in the Magistrate, in his capacity of Col 
lector, giving his evidence as a witness 
before himself as Magistrate, There might 
be exceptional cases in which such a pro- 
cedure would be necessary, but they must 
be of very rare occurrence. 


We think there was nothing illegal in the f 


proceedings of the Magistrate, though we 
are clearly of opinion that he did not act 
discreetly. + 

ee 


The prisoner we hold to have been ac- 
quitted by the Judge, and we, therefore, 
cannot interfere further in the case. 
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The 8rd February 1868. 
Present: 


The Hou’ble F. B. Kemp and E. Jackson, 
Judges. 


Magistrate’s duty — Confiscation — 
Sections 131 & 132, Act XXV of 
1861. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedune. 


Behary Shaha versus Nubby Khan and 
others. 


The procedure prescribed in Sections 131 & 1382 of 
Act XXV of 1861 must be followed before an order con- 
fiscating property is made, 


Case.— THE petitioner brought a charge of 
the theft of tobacco, &c., against the defendant 


‘Nubby Khan and others. The Police reported 


that they found in the possession of the latter 
a few bundles of tobacco.and certain other 
articles, and forwarded the same as stolen 
property to the Deputy Magistrate of Peroze- 
pore. In course of the trial of the case the 
Deputy Magistrate, Moulvy Abdool Kur- 
reem, considered that the charge was not 
satisfactorily proved. He discharged the 
defeudants, released and returned to them 
a portion of the property, and ordered the 
confiscation of the remainder. 


It appears that the order of confiscation 
was irregular, inasmuch as the procedure 
prescribed in Sections 131 and 132 of Act 
XXV of 1861 was not adopted, and I think 
it should be reversed. 


The Deputy Magistrate was called upon 
for an explanation. He has merely in reply 
stated that it was not established to his 
satisfaction that the property belonged to 
the plaintiff; that the defendants laid no 
claim to the same; and that he, therefore, at 
once ordered its confiscation. 


Judgment of the High Court. 


Kemp, J.—We think that the view taken 
by the Sessions Judge is correct. The order 
of the Deputy Magistrate of Perozepore, 
confiscating the property, is reversed. He 
will proceed under Sections 131 and 132 of 
the Code of Criminal Procedure. 
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The 8th February 1868. 
_ Present: | 


The Hon'ble W. S. Seton-Karr and A. G. 
` Macpherson, Judges. . 


ė 


Tharge~-Amendment—False 
Evidence. 


Criminal Appellate J uvisdiction. 
Queen versus Feojdar Roy, Appellant. 


Committed by the Joint Magistrate and 
tried by the. Sessions Judge of Sarun, an 
` a charge of giving false evidence in a 
judicial proceeding. | 
ba 
In framing a charge for giving false evidence under 
Section 198 of the Penal Code, the charge should be 
- precise, and where the accused is charged with giving 
false evidence on three different occasions, each occasion 
should form the subject of a distinct head in the charge, 


Amendments in a charge ought to be made formally 
and should appear on the face of the records A 


Macpherson, J—We think that this con- 
viction ought to be quashed, by reason of 
the inaccurrate and careless manner in 
which the proceedings against the prisoner 
have been conducted. la 

The prisoner was committed by the 
Officiating Joint Magistrate for trial at the 
Sessions upon the following charge :— 

28th August 1867, 

‘t That he on or about mef l4th January 1859, 
{2nd February1867, 

“at Chupra, intentionally gave false evi- 
‘dence in a stageofa judicial proceeding, 
‘before a Deputy Collector or Collector, 
‘‘__for that he deposed: (1), that he held 
“ certain 18 beegahs of land from, the time 
“ of his ancestors by jumma-bundee papers 
“and not on a lease for a term; (2), that he 
“held by a lease on unstamped paper Sal 
“ba Sal; (3), that he beld the land by 
“lease of 1265, of’ Jenayut Lal and others, 
“dated 26th Bhadur 1265 F, the truth be- 
“ing that he held by a lease of Bhadur 
“1265 F for a term of 9 years, and that 
“he has thereby committed an offence 
` “punishable under Section 193, Indian 
‘Penal Code, and within the cognizance of 
“a Court of Sessions.” ° 

This charge is manifestly insufficient, and 
not in accordance with the provisions of 
Chapter XIII of the Criminal Procedure 
Code, on account of its vagueness. Three 
distinct offences, falling within Section 193 
of the Penal Code, are apparently intended to 
-be charged. Each head of charge ought to 
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haye been complete in itself, and ought to 
have stated in the course of what judicial 
proceeding, and on or about what date, and in 
what manner, the false evidence was given. 
It is manifestly unfair to a prisoner to charge 
him with giving false evidence in one or 
other of three ways%on the 28th of August 
1867 or the 24th of January 1859, or the 
2nd February 1867, and in the course of “a 
judicial proceeding before a Deputy Col- 
lector, or a Collector.” A prisoner is enti- 
led to be told with reasonable precision 
what it is that is alleged by the prosecution 
to constitute the offence with which he is 
charged. 


In the calendar of prisoners committed 
for} at the Sessions, under the heading 
“ Abstract of charge, offence charged, and 
“ date of -occurrence,” is the following 
“ entry :—Intentionally giving false evidence 
“in a stage of a judicial proceeding, 10th 


“ September 1867.” 


This date, it is to be observed, is neither 
the “ date of the occurrence,” nor is it the 
date of the commitment, nor is it, so far as 
we know, any other date in any way material 
or-relating to the case. It is evidently a 
wrong entry. 

We then find that immediately below the 
date * 10th September 1867,” is written the 
following :— In a suit under Act X of 1859, 
“ for ejectment of Foujdar from 18 beegahs, 
“ he denied that he held the same by a lease 
“for aterm of 9 years only, although it is 
“ well proved that he did so hold the land by 
t such lease as aforesaid. The several 
‘¢ documents filed show that it was not till 
“ the term of the lease was expiring that he 
‘began to make his various statements to 
“ the effect that he had held from the time 
“of his ancestors, and that he had two 
“leases without any express term,-~—both of 
‘which he states are lost. The 9 years’ 
“ lease is proved by the witnesses, and it is 
“proved by the documents. filed that he 
‘‘admitted on two occasions helding by a 
“ Yease of 1265.” 


On the margin of this entry the Judge 
has written with his own hand—‘ The 
‘ Court coucurrivg with the assessors, fiùds 
“the prisoner guilty, and directs that he 
“be &e.” 


At the- commencement of hig record of 
the proceedings at the trial, the Judge Bim- 
ply records that the crime charged is 
‘« giving false evidence in a stage of a judi- 
cial proceeding, Section 193 Indian Penal 
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* Code,” and the same words are used by 
. him in his formal finding. : 


' From these proceedihgs it is quite impos- 
sible to say on what particular charge the 
prisoner was tried, in of what particular 
offence he has been convicted. The charge 
on which he was committed by the Magis- 
trate contained thrée distinct heads. If the 
prisoner was tried on that charge, the trial 
should have been conducted with reference to 
the several heads of the charge, and each head 
should have been disposed of by itself. If, on 
the other hand, the prisoner was tried on an 
amended charge, the amendment ought to 
have been made formally, and should appear 
upon the face of the record. 


It is'clear to us from the Judge’s own 
judgment that he dealt with the case in the 
most vague aud indefinite manner, and 
quite lost sight of the specific charges upon 
which the prisoner was being tried. We are 
of opinion that the prisoner had not a fair 
and proper trial; that he has been pre- 
judiced by the defective manner in which the 
case has been conducted; and that the 
conviction should be quashed, and the 
prisoner released. | 





The 11th February 1868. 
Present : 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. 


Trial — Magistrate's duty—Section 
. 250 and Chapter XIV Code of 
Oriminal Procedure. 


Criminal Revisional Jurisdiction, 
Reference to the High Court, under Section 
| 434 of the Code of Criminal Procedure, 

by the Officiating Sessions Judge of 
Moorshedabad. 


Goonath Mundle 


VETSUS 


7 Troylocké Chuckerbutty and others. | 


* A Deputy Magistrate has no authority to acquit a 
prisoner of an offence under Chapter XIV of-the Code 
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of Criminal Procedure for which he had not re larly 
pat him upon his trial He must proceed agreeably to 
ection 250 of that Code, 


Case—CrRTAIN residents of Koyah com- 
plained before the Deputy Magistrate, Mr. 
Cosserat, that some villagers of Poch-Kamani ` 
had cut and carried of crops which they 
(the complainants) had sown. 


The Deputy Magistrate having taken 
the evidence of the complainants, and 
without going further into the case, or 
framing any charge against the villagers of 
Poch-Kamani recorded the following order : 
“This is a specific charge against the de- 
fendants of unlawful assembly under Sec- 
tion 144, but the evidence, so far as it has 
been taken, is clearly against such a con- 
clusion. I cannot credit that there was 
any unlawful assembly. The fact that 
the dban has been cut away may or may not 
be true, but with that fact alone the Court 
has nothing to do, when the specific charge 
is unfounded. There might be circum- 
stances under which defendants believed 
themselves entitled to the dhans, and 
various other questions might arise. At most 
under the circumstances a charge of cri- 
minal trespass might be brought and proved, 
but the petition presented with the purport 
of the evidence given by the prosecutor 
makes it unfair to the defendants that 
the Court should frame this charge of its 
own accord. I, therefore, dismiss the case 
of unlawful assembly, and acquit the prisoner 
on this count.” . 


When this order was first brought to 
my notice, desiring to avoid the necessity for 
a reference to the High Court, I informed the 
pleader for the complainants that, as the 
case fell under Chapter XIV of the Code 
of Criminal Procedure, nnd there had been 
no acquittal of the accused, since no charge 
had been drawn up, he might obtain what 
he sought for,—na fresh trinl,—if he moved 
‘the Joint Magistrate to re-open and hear 
his complaint, 


The Joint Magistrate, though he disap- 
proves of the Deputy Magistrate’s order 
nnd proceedings, considered that without 
an order from the High Court reversing 
the Deputy Magistrate’s order no further 
proceedivgs could be taken by him. 


I submit that the Deputy Magistrate’s 
ordersis contrary to law, because it is not 
for a Magistrate to consider what specific 
charge: may or may not be made by an 
ignorant person seeking redress in the 
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Criminal Coħrts. Itis rather for, a Magis- | Judge states, illegal, as no notice was 


trate in a case tried under Chapter XIV. 
to take the evidance of the complainant and 
his witnesses, and, if necessary, to examine 
the .accused, and then applying, the law to 
the criminal acts of the commission of 
which he may find that there is prima facie 
evidence, to frame charges and to call upon 
the accused to plead thereto and to enter into 
n defence. This seems to me to be the mean- 
ing of Section 250 of the Code of Criminal 
Procedure. | 

I submit, further, that the JointMagistrate 
is in error because there has been no formal 
acquittal, since the accused has not pleaded 
to any charge drawn up under Section 250, 
and that, therefore, he was competent to 
hold the trial (See3 W. R., 28, Criminal 
Letters and the case of Reg. versus R. Sheriff, 
6 Weekly Reporter, 13). i 

Judgment of the High Court. 


Jackson, J.—The Deputy Magistrate had 
no authority to acquit prisoners ‘of any 
offence for which he had not regularly put 
them upontheir trial. His order of acquit- 
tal is therefore illegal and must be set aside. 

As the charge has been renewed before 
the Joint Magistrate, that officer will take 
it up and proceed to the trial of it. 


a 





The llth February 1868. 
Present: 


The Hon’ble F. B. Kemp and E, Jackson, 
Judges. a 


Security to keep the peace — Magis- 
trate’s Duty. : 


Reference to the High Court: by the Ses- 
sions Judge of Dinagepore under Sec- 
tion 434 of the Code of Criminal 
Procedure. ! 


Kalipershed Sirdar, on behalf of Mobaranee 
Sham Mohinee versus Futteh Chund Dass 
and others, on the part of Pudddomonee 
and Juggadumba Dasse. | ; 


Notice to show cause why security should not be 
demanded must be served before a Magistrate can pass 
orders requiring security to keep the peace. 


Jackson, J—TsE Magistrate's order di- 
recting Ranee Sham Mohinee to find security 
to keep the peace, to the amount of 500 
rupees, for one year is, as! the Sessions 


previously served? upon her to appear and 
shew cause why security should not be 
demanded from her. 


The Magistrate’s order must be reversed. 
He is at liberty to take further proceedings 
in the matter if he desires. 


Boe 





~ eee 


The 12th February 1868, 
Present: 


. The Howble L. S. Jackson and 
Dwarkanath Mitter, Judges. 


Evidence — Admission—Persuasion— 
' Police—Section 412 Penal Code— 

Sections 146 and 150 Code of Ori- 
| minal Procedure, 


Bishoo Manjes, Appellant. 


! ` 


Committed by the Magistrate and tried by 
the Sessions Judge of Midnapore, on a 
charge of dishonestly retaining stolen 


_ property with guilty knowledge. 


An admission obtained from a prisoner by persua- 
sion and promises of immunity by tho Police, ought 
not to be received in evidence, as being in direct con- 
travention of Section 146, Code of Criminal Procedure. 


: The deposition of the Police Officer, moreover, should 
betaken before the admission can at all be used 
against the prisoner, under Section 150 Code of . 
Criminal Procedure. 


' It must be proved that the prisoner received or 


retained plundered property knowing it to be plundered 


property, before he can be convicted under Section 412 
of the Penal Code. 


Mitter, J—I am of opinion that the 
conviction in this case cannot stand. The 
only evidence against the prisoner consists 
of the depositions of Jogeshur Bhuttacharjee, 
witness No. 4 for the proseqution. This 
witness deposes that after the atrest of the 
prisoner by the Police, the Moonshee or 
Sub-Inspector “ persuaded him to confess, tills 
midnight, telling him there was no fear, and 
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that he would get him off if he did confess ;” | ke had concealed them on the spot where 
that thereupon the ‘prisoner took the} they were discovered, or that he had 
Moonshee out toa jungle about 4 or 500 hats | dealt with them in any other manner, 
off, and gave up from below the earth ‘“ cer- | The mere fact that those articles were 
tain articles that have been proved to be tlie j kept concealed in n jungle adjacent to 
property of the prosecutor Ram Gobind ;” | his house, is not sufficient to fix him 
that the prisoner safd that ‘ Tara Noina, | with the act of that concealment ; and if his 
Khetra, Judisteer, had smoked at his j own statement regarding his knowledge of 
house after having committed a dacoity, | that concealment is to be used against hiw, 
and had said ‘it is morning, we cannot take | the whole of that statement must be taken 
away this property, let us bury it here, and | together, and the Court cannot, therefore, 
we with take it away thenextday.'” Now, | overlook either the mode in which that 
it is clear, that the Sub-Inspector had acted | knowledge was alleged to have been ac- 
contrary to the provisions of Section 146 of | quired by him, or the allegation that the 
the Code of Criminal Procedure in persuading | concealment itself was the act of other 
the prisoner to make any such disclosure ; | persons who had as much aceess to the jungle 
and it is, therefore, a matter for serious con- | as the prisoner or any body else. For 
sideration whether the statement made by | these reasons, and there being no other 
the prisoner before that officer, can be re-| evidence to support the prosecution, I 
ceived as evidence against him. It is also { would nequit the prisoner. The case must 
to be regretted that the Court below did not | be laid before a second Judge. 

examine the Sub-Inspector himself, so as to] Jackson, J.—I concur in thinking that 
enable this Court to ascertain how far the | the conviction must be set aside. 


disclosures made by the prisoner could be 

used as evidence against him, under the| Section 150 Code of Criminal Procedure 
provisions of Section 150 of the Criminal | declares, that when any fact is deposed to 
Procedure Code. But even if all these ob- | òy @ Police Officer as discovered by him 
jections were waived, I am of opinion that|12 consequence of information received 
the depositions of the abovenamed witness | from a person accused of any offence, so 
were not sufficient to warrant the conviction | Much of such information ns relates dis- 
complained of by the prisoner. tinctly to the fact discovered by it may 

The stntement made by the prisoner be received in evidence, 

before the Sub-Inspector must be taken in 
its Integrity. That the prisoner was ac- 
quainted with the place where the plundered 
articles were buried might be conceded ; but it 
must algo be borne in mind that he qualified 
his admission of that knowledge by stating 
that they were buried there by Tara and three 
other persons, who had obtained those articles 
by dacoity and who intended to remove 
them for their own use afterwards at their own 
convenience. Such being the case, there ig no 
evidence toprove that the prisoner “ received” 
or “retained” the plundered articles so as to 
be guilt of the offence described in Section 
412 of the Indian Penal Code, of which he 
has been convicted by the Court below. 
The Sessions Judge has merely confined 
himself to the question of guilty knowledge ; 
but there was another question and a pre- 
liminary one, namely, whether there was 
such a receipt or retention of the plundered 
articles by the prisoner as would constituta 
the criming! act itself to which the guilty 
knowledge was to be attached. The pri- 
sioner might have known that the arti- 
"cles in question were obtained by dacoity, 
but there is literally nothing to show that 

































This provision would not render admis- 
sible in evidence any statement made toa 
Police Officer by a person aecused otherwise 
than as connected with a fact deposed to 
hy the Pclice Officer himself. 


In this case it appears that the Police 
Officer, to whom the statement was made, 
was not examined at all; and, therefore, it 
seems that the admission, so far as it was 
an admission, is not taken out of the general 
terms of Section 148 which excludo such 
adntissions geuerally, 


. But I also think that the admission ought 

not to have been received in consequence 
.of its appearing to have been obtained by the 
Police Officer by persuasion and promises of 
immunity in direct contravention of Section 
146, Code of Criminal Precedure. I think 
the promise that ‘he would get the prisoner 
off” is clearly a promise and an inducement 
of the kind contemplated by the Section, 


Titis being so, there remains no evidence 
against the prisoner, and I think the convic- 
tion must be reversed, and he must bere- 
leased. 
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The 17th February 1868. 
Present: : 
The Hon’ble F. B. Kemp and E.' Jackson, 
Judges. i 


Procedure — Breach of the peace— 
g Appeal. el 


| 
Reference to the High Court under Section : 
434 of the Code of Criminal Pr ‘ocedure, 
by the Sessions Judge of Rajshahye. 


Emam Ali versus Sudderuddeen arid others. 


That a Magistrate has acted without proper discretion 
in ordering a prosecution is no ground for reversing his 
order. 


Where a Magistrate thinks that the nots of the 
accused are likely to lead to a breach of the peace, and 
their statements us to possession of land are false, he 
“may proceed to try whether the accused should not be 
charged with unlawful assembly. 


The directions of the law as to appeals fbi orders 
and appeals from sentences are distinct. 


Jackson, J.—WeE have perused the 
Sessions Judge’s letter of reference and the 
records of the case, and, have heard counsel 
on behalf of the parties sentenced by the 
Magistrate. The conclusion we liave ar- 
rived at is, that the sentence and order pass- 
ed by the Magistrate on each defendant is 
not in any way illegal. The ' Sessions 
Judge considers tbat the Magistrate acted 
without proper discretion in directing a pro- 
secution. This, however, would, “be no 
ground for reversing his orders. It would 
not make the or ders illegal. In’ reality 
there is a difference of opinion: between 
the Sessions Judge and the Magistrate, as 
to whether the offence of the prisoner was 
a light matter or a very serious one. The 
Magistrate thought that the acts of the ac- 
cused were such as might have led, to very 
serious breach of the peace, and he had as- 
certained, on the most satisfactory’ evidence, 
that the statements of the accused as to 
their possession of the land were utterly 
false. Wedo not agree with the! Sessions 
Judge that, under such circumstances, the 
Magistrate shouid have taken Gieasires to 
decide, under Section 318 of the | Criminal 
Procedure Code, which party was:in pos- 
session, and not have proceeded to try whe- 
ther the accused should not be charged with 
illegal assembly. The Magistrate had ground 
for proceeding with the trial of that charge, 
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waasi is evidence to support the convic- 
"tion, both under the dffence’of illegal assembly 
and} criminal trespass. ° There is sufficient 
groind also for the orders passed by the. 
Magistrate under Sections 280 and 287 of 
the criminal Procedure Code. We are in- 
clined also to agree with the Magistrate that 
the' acts of the nccused were of a more 
serious criminal nature than the Sessions 
Judge appears to hold, and that their acts, if 
opposed by the opposite side, might have led 
to violent ‘affrays, and possibly loss of life. 


It has been further argued before us that 
the prisoners in this case had aright of ap- 
peal to the Sessions Judge, because there 
was’ an order for recognizances and securi- 
ty added on to the sentence of one month’s 
imprisonment. But we think the appeal 
cannot be allowed, as there is no appeal from 
the order, and no appeal from the sentence, 
and' the directions of the law as to appeals 
from orders and appeals from sentences are 
quite distinct, i 


On the whole, we think, we ought not to 
interfere with the sentence and orders passed 
by the Magistrate. 





The 17th February 1868. 
Present: 


The How’ble F. B. Komp and E. Jackson, 
Judges. 


Act XEVII of 1360 — Certificate — 
Title—Section 319, Code of Griminal 
Procedure. i 


Criminal Revisional Jurisdiction. 


Obilashery Debia and another, Petitioners. 


A certificate under Act XXVII of 1860 simply em- 
powers the person to whom it is granted, to demand and 
receive the debts due to the deceased, and is in no way 
a determination of a competent Civil Court of the right 
of such person to possession of land under attachment 
under Section 319 of the Code of Criminal Procedure, 

Jackson, J.—We haye heard the pleader 
for the applicant, and ara of opinion that 
the lor ‘der of the Deputy Magistrate is illegal, 


and. must be set aside. 


‘The property in dispute was attached 
under the provisions of Section 319 of the 
Code of Criminal Procedure, the. Magistrate 
not! being able to satisfy himself as to 
which person was in possession of the sub- 
ject of dispute. The parties were'referred to 
the Civil Court for the determination of 
their rights, that is to Bay, who “ought to » 
be in possession ?” 
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Subsequently, one of the contending par- 
ties produced a certificate under the pro- 
visions of Act XXVII of 1860, and on the 
strength of this, the Deputy Magistrate 
withdrew the attachment and made over 
the property to the party filing the certi- 
ficate. We may observe that the said cer- 
- tificate bas subsequently been suspended 
hy the decision of this Court in appeals 
Nos. 294 and 296 of 1867, dated 23rd 
August 1867. Act XXVII of 1860 was 
passed to consolidate and amend certain Acts 
. then in force, which provided for the greater 
security of persons paying to the represent- 
atives of: deceased parties debts payable 
in respect of the estates of those deceased 
parties. The Act simply enacts that the 
party receiving the certificate has a legal 
title to demand and receive such debts. 


The certificate in no way is a determina- 
tion of a competent Civil Court of the 
rights of the parties to possession. - 


The order of the Deputy Magistrate 
is quashed, -The attachment will revive: and 
the property remain under attachment 
until the rights of the parties are determined, 
under the provisions of Section 319 of the 
Code of Criminal Procedure. 





The 29th February 1868. 


Present : 
The Hon’ble L. S. Jackson, Judge. 


Copies of judgments for prisoners 
who appeal. 


Ram Chunder Mundle, Appellant. 
Committed by the Magistrate, and tried 
by the Sessions Judge of Nuddea, on a 


charge of intentionally giving false 
evidence. 


Copies of judgments should be made out at once With- 
out waiting for written application from persons under 
_ sentence,  ” 


Tuts is an appeal in a case tried with a 
Jury, - 
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No defect inlaw is alleged by the peti- 
tioner, nor do I see any reason to think there 
is any-such defect in the proceedings. 


The appeal has been presented after time ; 
but there seems to have been a very undue 
delay in furnishing the prisoner with a 
copy of the judgment. 


These should be made out at once with- 
out waiting for written applications from 
persons under sentence. 





The 20th February 1868, 


Present: 


The Hon’ble W. S. Seton-Karr and 
W. Markby, Judges. 


Unlawful assembly—Section 141, Pe- 
nal Code. : 


Revision of proceedings under Section 404 
of the Code of Criminal Procedure. 


The Qyeen versus Dinobundo Rei and others. 


In order to convict of the offence of being members 
of an unlawful assembly, it must be shown that the 
accused were actuated by a common object, and that 
the acts done by. them were of such a nature as to 


make them guilty under Section 141 of the Penal 
Code, 


Seton-Karr, J*~Tuis ease has been re- 
ferred to us by the Sessions Judge, appn- 
rently. under Section 434 of the Criminal 
Procedure Code. We deal with it under 
Section 404. 


After hearing Mr. Piffard, Counsel for 
the, defendants, and after considering the 
judgment of the Magistrate and the evidence 
on which he relies, we hold that there was 
no evidence to bring home to the defendants 
the ‘offence of being members of an unlawful 
assembly, as defined in the Penal Code. 


- Looking to that portion of the evidence 
which the Magistrate credits, and on which 
he bases his judgment, it does not seem to 
us that the mere act of one or two persons, 
by which certain bags of rice belonging to 
the ‘complainant were thrown on the ground, 
and were prevented from being removed, 
does convert the assambly, which was not 
unlawful in its origin, into an unlawful 
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assombly. There is nothing to ‘show that | \But the belief, is that the paper in ques- 
the defendants were actuated by a common | tion was inserted in a.heap of papers placed 


object in this, orthat any act done by any 
one of them, whereby the bags were thrown 
down, would make them guilty under Sec- 
tion 141, ê i t 


The Sessions Judge appears to think that 
the finding of the Assistant Magistrate is 
not contrary to law, and he has referred the 
case to us, in order that we may mitigate the 
punishment of one month’s rigorous impri- 
soument to which the Assistant Magistrate 
has sentenced the defendants. But this is 
not the way in which we propose to deal 

With the case. 


‘We hold that there is no evidence to 
S ` + 

support the particular offence of which these 
eight prisoners have been found guilty, and 
their conviction consequently is marked by 
an error ona point of law. In this: view, 
under Section 404, we quash the conviction, 
and direct that the eight prisoners, men- 
‘tioned in the Sessions Judge's letter, be 
forthwith released. i 


. 





i 
i 
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The 20th February 1868. ` 


\ 


Present: 


The Hon’ble L. S. Jackson, Judge: 


4 
* 


Making a false document — Section 
| 464, Penal Code: 


Criminal Revisional Jurisdiction. 


The Queen versus Nujeebutoollah. 


i 
It must be proved that the accused practised decep- 


before him for siguature, 


Supposing this to be true, it is very doubt- 
ful wheiher such an act would come within 
the thire mode of making a false document 
set forth in Section 464 of the Indian Penal 
Code, at least in such a mauner as to impli- 
cate'a person afterwards using such a paper. 


For it does not seem that any sort of 
deception was practised on Mr. Cockourn,,. 
so asito prevent him from knowing the na- 
ture of the document. — 


But: the Court is also bound to say, on 
looking at the evidence, that a Jury would 
have been justified in acquitting the prisoner 
independently of the point of law. 


1 





= The 20th February 1868. 


i Present: 


The Hon’ble G. Loch and C. Hobhouse, 
Judges. 


General powers —Land disputes—Sec- 
tion 318, Code of Criminal Proce~- 
dure. 


Criminal Revisional Jurisdiction. 
\ 


The Queen versus Hemendronath Tagore. 


There nre no “general powers” in any law which 
authorize a Magistrate to issue orders, directing that a 
party skall be kept in peaceable possession of land 


"tion go as to prevent a person from knowing the nature ' Such orders were, therefore, cancelled as without warrant 
i [3 


of the document before the accnseđd. can be found gujity | of law, the procedure prescribed in Section 318 of the 
under Section 464 of the Penal Code of making a false ‘ Code of Criminal Procedure not having been observed. 


document. 
` Hobhouse, J.— Tue material facts of this 

Tae Court having referred to the proceed- ji case are as follows : Messrs, Gilmore Mne- 
jugs in this case, is not surprised that the | killigau applied to the Magistrate of Pubna, 
i alleging that Hemendronath Tagore, the ap- 


risoner was acquitted. | . ; 
i : | plicant before us, was seeking to dispossess 


If the evidence had been thoroughly satis- "them of certain lands secured to them by a 


factory, itis very doubtful whether the of jig 07 E E mat 
fence of forgery could have been established. | decree under Act IV of 1840, and pray 


: | the Magistrate would send for the record in 
Tt seems that the writing of the heads of | the above ease and prevent the attempted 
the order was not counterfeited, and the dispossession, ' 


signature of Mr. Cockburn, the District | i C 
Siperintendent of Police, appended to it, | , On the 14th August 1867, the Magistrate 


_ is his genuine signature in initials. , directed the Police to” maintain Messrs. 


i 
+ t 


1868. | Criminal 


Gilmore in possession, saving any objections 
that might thereafter be magle by the present 
applicant ; and again, on the 22nd August 
1867, the Magistrate, having compared a 
certain Civil. Court deeree with the Act IV 
award, in: the presence of both parties, 
directed the Police to, maintain Messrs. 
Gilmore in peacenble pdssession of a certain 
plot of beegahs 7-8 of lands. 


It is objected to us that these orders of the 
Magistrate are without warrant of law, and 
we are asked, under Section 404, Code of Ori- 
minal Pr ocednre, to set them aside, The 
Magistrate states that in passing these orders, 
he acted, not under the provisions of Section 

‘318, Code of Criminal Procedure, or any other 

“ specific provisions of any laws, but under 
. certain ‘general powers ;”’ but he does not 
refer us to any law conferring any such 
powers, neither can the pleader “for Messrs. 
Gilmore do so, and we ourselves are not ae- 
quainted with any law authorising the Magis- 
trate to issue the orders referred to in the 
summary manner described. We direct, 
therefore, that the orders of the Magistrate 
above referred to be set aside. 


The 24th February 1868. 
Present : 


The Hon’ble F. B. Kemp and E. Jackson, 
_ Judges, 


Procedure — Police report — Civil 
, Court, 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Jessore. 


Borodakant Mookerjee versus Kali Bhutta- 
charjee and others. 
` 2 * 

Where there is a primd facie case (of abduction in 
this instance) made out, a Magistrate should send for 
the witnesses, and form his opinion on the evidence, and 
not, merely on the strength of the Police report, reject 
the complainant’s petition and refer him to the Civil 
' Court. 


~ Case.—ONnE Borodakant Mookerjee com- 
plained to-the Police that Kali Bhuttacharjee 
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and Tincouri Bhuttacharjee and Mohun Day 
had abducted his sister from his house, and 
that she had been married to Koonjobehari 
Bhuttacharjee. 


The Police investigated the case and 
reported that, when the father of the girl 
wns alive, he agreed that Tincouri should 
take the girl and give her in exchange for 
another, whom he (‘Tincouri) was to marry, 
and that as Borodakant wanted to make an 
arrangement of this kind for himself, he 
had brought this charge against Tincouri 
and others, 


Upon this réport being submitted, Boroda- 
kant presented a petition to the Deputy 
Magistrate of Narail, asking him to call for 
the witnesses and decide the case. The 
Deputy Magistrate, however, only called for 
the Police record and then rejected Boroda- 
kant’s petition, on the ground that the case 
was one for the Civil Courts. 


It appears to have heen undisputed that 
the girl in question was living in the house 
of Borodakant, under his protection and 
that of her mother, and thet she was taken 
away from them without their consent. 


There was thus certainly a prima facie 
ease for the Deputy Magistrate to enquire 
into, and I think the complainant had aright 
to demand that his witnesses should be sent 


for and examined, 


The Deputy Magistrate, however, merely 
on the strength of the Police report, which 
is no evidence at all, dismissed complainant’s 
case and referred him to the Civil Court, 
and it appears to me that his order should 
be reversed, and that the Deputy Magistrate 
should be directed to examine the complain- 
ant and his witnesses, and then pass such 
orders as appear to him right and proper. 


I therefore refer the matter for the orders 
of the High Court. 


Judgment of the High Court. 


Jackson, J.—~I think the Sessions Judge 
is right. The Deputy Magistrate should 
send for the witnesses and form his own 
opinion on the evidence, and not: act solely 
on the Police report, 


The ease should, I think, be returned to 
the Deputy Magistrate to be proceeded with 
according to law, 


Kemp, J.—I concur, 


- evidence. 
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The 29th February 1868. - 


_ Present: 
1 
tł 


Seton-Karr and 


The Hon'ble W. S 
A. G. Macpherson, Judges. 


è 


Civil proceedings, ! 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 

_ by the Officiating Sessions Judge of 
Moorshedabad. 


ty 
Madhub Kyburtho versus Keshub Sing and 


others. 
Civil proceedings ‘lo not constitute a bar to a pro- 
secution in a Criminal Court. 


Macpherson, J.—-We think ' that the 


‘Deputy Magistrate is wrong in saying that, 
asa matter of law, this prosecution cannot 


be entertained. The Civil proceedings do 


not constitute a bar to the prosecution in the 
Criminal Court. 


The Deputy Magistrate’s order dismiss- 
ing the prosecutor’s complaint, is set aside. 
The Deputy Magistrate must take the case 
decide it upon the evidence. In 
this order we do not express any 
as to whether there is or is not ervi- 


up’ and 
making 
opinion 
dence of dishonest intention on the part of 
the persons accused. Thatis a point which 
must be carefully considered by the Deputy 
Magistrate when he has gone fally ' into the 
Of course, unless the’ Deputy 
Magistrate is satisfied that the accused did 
nct with a. dishonest intention, it will be 
impossible for him to find the accused guilty 


of them, even though there may be! no doubt 
‘as to the mere fact of their having carried 
off certain property, which they ought not 
to have carried off. | 


\ 
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; The 2nd March 1868. 


: Present : 


The Ton’ble F. B. Kemp and E. Jackson, 
Judges. 


Forged document— Knowledge. 


Criminal Appellate Jurisdiction. 


Queen verses Hemoruddi Mundul. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Hooghly, on a. 
charge of dishonesily using as genuine @ 
forged document with guilty knowledge. 


Ina ease in which the accused was charged with 
dishonestly using as genuine a pottah which he knew 
to be forged, ang in which there was a fraudulent in- 
sertion, it was held that it was not necessary to prove 
that he personally inserted the word, but it was suffi- 
cient if it was inserted with his knowledge. 


Jackson, J.T prisoner hag been sen- 
tenced to 2 years’ imprisonment, under Sec- 
tion 471 of the Penal Code, for dishonestly 
using, as genuine, a dvcument which he knew 
to be forged. The document is a pottah 
under which the prisoner in a Civil suit 
claimed a julkur, and the pahar or bank 
surrounding the jelker or tauk, 


The charge against the prisoner is, that 
the word pahar has been fraudulently in- 
serted in the pottah, and the Jury have found 
that it was so fraudulently inserted. The 
prisoner’s vakeel argues that there is no evi- 
dence to prove that the prisoner inserted the 
word, Jt is not material that the prisoner 
should have personally inserted the word. It 
is sufficient that it was inserted with his 
knowledge. It is said that the pottah is an 
old'document, and was once before put into 
Court by prisoner's father, and that the father 
may have altered the document. The ques- 
tion as to who altered the pottah, may be in- 
ferred from the other facts proved in the case. 
It does not appear that the father laid any 
clim to the pahar of the tank. If the 
prisoner could have shewn that he had done 
so, that fact would have gone far to excul- 
pate the prisoner. But, on the other hand, 
it is proved that the prisoner in the Civil 
sutt out of which this charge originated. did 
lny claim to the land surroundine the tank, 
on the allegation that it was included in the 
Now, it ig 
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proved that there is no pahar to the tank, 
and that the land around ¢he tank is field 
land. Then the very appearance of the 
word in the pottah is strong evidence that it 


was entered there subsequent to the rest of | capable of making a defence. 


the pottah, and there has been a portion of 
the pottah burnt, viz., that which stated the 
area of the holding, by which it could have 
been distinctly ascertained whether tbe 
pottah was for the tank only, or for the bank 
also. 

Looking to this evidence, there was suffi- 
cient to put before the Jury ; and if the Jury 
have found the prisoner guilty, we cannot 
interfere. The sentence is not excessive, 





cm 


The 2nd March 1868, 
Present : 


The Hon'ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Lunatic prisoner—Charge—ZBvidence 
—Sections 388—395 of Act ZXV 
of 1861. 


Š Criminal Appellate Jurisdiction. 
Queen versus Ram Rutton Doss, 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Tipperan. 


A Magistrate rightly commits for trial at the Sessions 
a prisoner charged with murder, whom he finds to be 
sane at the time of the preliminary investigation, 
although he was insane when he committed the act. 

A Sessions Judge has no power to try a prisoner who 
has been committed for trial on no specific charge. 

When 4 prisoner is found to beingane at thetimeof his 
trial, the proper procedure applicable to his case is that 
prescribed by Sections 891 and 392 of the Cade of Cri- 
minal Procedure, 

A mere written certificate of a medical officer that g 
prisoner is of unsound mind and incapable of making 
his defence is not sufficient evidence of the prigoner’s 
insanity, The medical officer should be called as a 
witness and be personally and carefully examined. 


Macpherson, J.—In this case the proceed- 
ings, both of the Deputy Magistrate who 
committed he prisoner for. trial, and of the 
Sessions Judge who tried him, have been ir- 
, regular in the extreme. 


The prisoner was arrested on a charge 
of murder. The Deputy Magistrate says :— 
“ When put upon his defence, he was found 

ito be of unsound mind, and, therefore, in- 
A few days 
after, he was sent to the Sudder Jail and 
placed under the observation of Dr. Greene, 
the Medical Officer, who having then found 
him sane, he was sent back here for trial.” 
The Deputy Magistrate then states the 
effect of the evidence of the witnesses who 
were examined by him as to the mode in 
which the act was done, which was the 
basis of the charge of murder, and then he 
continues :—~“ From the enquires held by 
the Police and by myself, I feel«myself con- 
vinced that the prisoner did strike the de- 
ceased a blow on the head ; that the blow 
was the cause of death ; and that he was in- 
sane at the time of striking the blow * * * *, 
Under the above circumstances, Iam of 
opinion that the act of the prisoner, under 
Section 84 of the Indian Penal Code, does 
not amount to an offence, and, agreeably to 
High Court’s Circular No. 7, dated 18th 
July 1867, beg to commit him to the Ses- 
sions Court for trial.” 


The Deputy Magistrate, in fact, in the 
first instance proceeded under Section 388 
of the Criminal Procedure Code, but coming 
subsequently to the conclusion, on the evi- 
dence of the Medical Officer Dr. Greene, 
that the prisoner was then (at the time of 
his being before the Deputy Magistrate) of 
sound mind, although he had been insane at 
the time he committed the act which was 
charged as murder, he committed him for 
trial at the Sessions. 


In so doing, he acted in accordance with 
the Circular to which he refers: and so far 
the Deputy Magistrate was right. 


Bat, strange to say, the Deputy Magistrate 
wholly neglected to comply with the provi- 
sions of Sections 233 and 247 of the Cri- 
miral Procedure Code. He drew up no 
charge,—no written instrument declaring 
with what offence the aceused person was 
charged,—nand he did not direct the Sessions 
Court on what charge the prisoner was to be 
tried. He simply committed him generally 
for trial at the Sessions, leaving it to the pri- 
soner and to the Sessions Judge to find ont, 
as best they might, on what charge the trial 
was to take place. Any thing more grossly 
irregular than this cannot well be conceived, 
andthe Sessions Judge ought not to havy 


„| tried the case when the prisoner had not 


been commitied on any charge, 
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The Sessions Judge-in his .judgment 
says :—=“‘ The Deputy Magistrate, has sent. 
up this case for trial without a specifically 
drawn-up charge, but quoting Sections 302 
and 84, Indian Penal Code.” It' does not 
appear by what authority the Sessions 
Judge proceeded to try a prisoner who had 
not been committed to take his trial upon 
any particular charge. He did,' however, 
proceed so to try him: and he did s0, without 
himself even drawing up any formal instru- 
meut of charge, but simply entering at the 
commencement of his record of! the trial 
that the charge was “murder under Sec- 
tions 802 and 84, Indian Penal Code,’’—an 
entry as to Which it is to be remarked that 
the charge of murder could only ‘lie under 
Section 802, and not in any possible degree 
under Section 84, | 


The Sessions Judge took up the, case on 
the 2nd of October, and examined, the wit+ 
nesses for the prosecution. Being of opi- 
nion, from the evidence given by those 
Witnesses and also from what he, himself 
saw of the prisoner, that the prisoner was 
then (at the time of trial) of unsound mind 
and ineapable of making his defence, the 
Judge properly postponed the trial ‘for one 
month, and directed that during the inter- 
val the prisoner should be carefully watched 
by the medical officer of the station. 


| 
At the end of the month (on the Ist 
November) the medical officer (the same 
Dr. Greene who had been examined by the 
Deputy Magistrate) wrote to the Sessions 
Judge a letter in which he says = After 
having had Ram Ruttun (the prisoner) under 
my observation for one month. I am/of opi- 

nion that he is of unsound mind.” ` 


7 


On the 21st of November, the case care 
on again before the Sessions Judge, who 
finally disposed of it on that day. 


In his judgment, after referring to „his 
having postponed the trial on the 2nd 
October, he says :—‘‘ The medical officer on 
the lst November reported that the prisoner 
was of unsound mind. This case having 
been taken up again this day, he is a 
ineapable of making a defence, talking 
nonsense at one time, and remaining pef- 
fectly silent again.” The Judge then, with 
the concurrence of the Assessors, finds that 
the prisoner did kill one Bhurrut by striking 
him on the head with a stick, ‘ but that by 
reason of unsoundness of mind he was: inca- 
pable of knowing that he was doing an act 
which was wrong or contrary to law, and that 


( 
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therefore” he wis not guilty of the offence’ 
of murder. The Judge continues :—“ And 
the Couit directs that *the said Ram Rattun 
(the prisoner) be acquitted, and that under 
the provisions of Section 394 of the Code 
the said Ram Ruttun be kept in safe custody 
in the Dacca Lunatie Asylum pending the 
orders of the Local Government.” 


In acting thus, the Sessions Judge was 
entirely wrong. He proceeded under Sections 
393 and 894. But these Sections apply 
only to the case of a person who, though in 
a fit state of mind to make his defence at 
the time he is tried, was of unsound mind at 
the time he did the act which, but for the 
unsoundness of his mind, would have 
amounted to a criminal offence. Sections 398 
ind 694 do not apply to such a case as the 
present, where the prisoner is found to have 
been insane, not only at the time he struck 
the blow which caused death, but also at the 
time he was being tried. The Sessions 
Judge acted rightly when tbe case was first 
before him. Believing the prisoner to be 
then of unsound mind and ineapable of 
making his defence, he acted under Sectiou 
389, and postponed the trial. The course 
which he-ought subsequently to have purs 
sued is that preseribed in Sections 391 aid 
892. 


Section 891 enacts that “ whenever “any 
investigation or trial of a case is postponed 
under Section 388 or Section 389 of this 
Act, ithe Magistrate or Court of Session, as 
the case may be, may at any time resume the 
investigation or trial, and require the accused 
person, if detained in custody, to be 
brought before such Magistrate or Court 
* *) * Until such investigation or trial 
is completed, the case shall be considered as 
pending before the Magistrate or Court of 
Session,” &c. Section 892 says :—“ If, when 
the accused person appears, or -is again 
brought before the Magistrate or the Court 
of Session, as the case may be, it shall ap- 
pear to such Magistrate or Court that the 
accused person is in a fit state of mind to 
make his defence, the investigation shall 
proceed, or the accused person shall be put 
on his trial, as the case may require. Jf i¢ 
shall appear that the aécused person is 
still of - unsound mind and inecapble of 
making his defence, the Magistrate or Court 
of Session shall again aet according to 
the provisions of Section 388 pr Section 
889 of'this Act.” It is quite clear that the 
matter fell within the last clause of this 
Section,, and that the Judge should have’ 


s.. 


i868. ] Criminal 
acted as therein directed. It appeared to 
the Court of Session, aftér the first postpone-. 
ment, that the accused person was still of 
unsound mind and incapable of making his 
defence, ‘and thersupon the Judge ought to 
have proceeded under Section 389. 


Even if there ‘be ‘practically little doubt 


‘that the prisoner is really insane, the ‘Court 


‘ought not to have rested satisfied with the 
‘letter of Dr, Greene of the 1st of November. 


‘defence (if that had been its purport) would, 
under Clause 2 of Section 895, have ‘been 
evidence of the fact. But that Section does 
mot enact fhat a mere certificate is to be 
sufficient evidence of fhe prisoner being of 
ansound mind and incapable of making his 
‘defence. On the 22nd of July Dr. Greene 
thad been examined by the Deputy Magistrate, 
‘and had given it as his opinion that the pri- 
soner was perfectly sane and capable of 
making his defence: and it would ‘have ‘been 
‘far more satisfactory if Dr. ‘Greene had been 
personally examined by the Sessions Judge 


‘as to the reasons, which induced him to give. 


‘an opinion on the Ist of November so directly 
‘opposed to that- given by him inJuly. 


It appears to us that, under the circum- 
stances, there is no alternative for us, sitting 
‘as a Court of Revision, but to set aside the 
whole proceedings as irregular, and to 


- direct the Deputy Magistrate to take up the 


case de novo, ‘and deal with it strictly as the 
Jaw directs. r 


If, when the prisoner is again placed 
‘before the Magistrate, he shall appear to the 
Magistrate to be of unsound mind and 
incapable, in consequence, of making a 
‘defence, the Magistrate will act in accordance 
with the provisions of Sections 388, 390, 391, 
:and 892 of the Criminal Procedure Code, 





The 2nd March 1868. 
| Present : 
The Hon’ble A. G. Macpherson and 
E. Jackson, Judges. 


False evidence — Charge — Section 
193, Penal Code. 


Criminal Appellate Jurisdiction. 
Queen versus Soonder Mohooree. 


Committe by the Joint Magistrate of 
Balasore, and tried by the Sessions 
Judge of Cuttack, on a charge of false 
evidence.” 
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that the prisoner was capable of making his 
‘course of a judicial proceeding, 
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Tn a case of giving false evidence, the charge should 
show the particular matter in respect of which the 
accused is put upon 'his trial: and only so much of the 
prisoner's statements ought to be set out as is necessary 
in order to show the parficular false statements relied 
on by the prosecution. 


The mere‘fact'that a person has mate a statement 
which contradicts a -previous statement is not itself 
necessarity sufficient to britfg him within Section 198, 
Penal Code. The circumstances under which, and the 
intention with which, the particular statement relied on 
by the prosecution is made, must in each case ‘be con- 
sidered before it can be held that the offence has been 
committed. 

Maepherson, J—TueE prisoner has been 
convicted of giving false evidence in the 
The ense 
for the prosecution is, that the prisoner 
being examined on oath before a Jdint 
Magistrate, on the 10th of August last, made 
certain statements, aud that on being again 
examined on oath by the same Magistrate, 
on the 24th of the same month, he directly 
contradicted those former statements, 


The following is the charge upon which 
he was committed, and on which he was 
tried by the Sessions Judge and found 
guilty :— 

“I declare that there is hereby made 
“ against the defendant Soonder Mohooree 
“the charge that he, either upon the 10th 
“of August last, by using words to this 
effect : ‘about five gurrees or so of the night 
“<I was coming from Noorsahi village 
“tito my house when I saw Koti Dulai, 
“¢Sobhi Dulai, and some eight or ten other 
“ people sitting in some jungle at a distance 
“ Sof less than an arrow shot from the path 
“ ‘through Kumari village, and about 1$ 
“bow shot from prosecutrix’s house. I 
“remained there some. two hours sitting. 
“< The men all got up and went to the house 
‘tof the prosecutrix, and afterwards 
“ ‘they came out again; but who brought 
“what, I really do not know. After they 
“had been an hour in the house of pro- 
‘© gecutrix, these persons came out again to 
“where we were; but who brought what 
“ property, I did not see,’ or a portion of 
“them, or upon the 26th August last, by 
“using words to this effect: ‘I have no 
“í * recollection of what I said in Court upon 
“ ‘the last occasion. I was drunk, made 
“ “so by the Police Darogah. I did not see 
“ithe defendant Sobhi Dulsi upon the 
“ ‘night of the theft at all. We live some 
“< distance from my house, and where should 
“<I see him? I did not see either Koti 
 4Dulai or Baidul upon the night of the 
“robbery. I saw nothing whatever of the 
“theft, and was at home from one gurree 
‘of the night. I did not go to or through 
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“« Kumari village that night,’ or a portion 
‘of them, in the Court of the Joint Magis- 
“ trate of Balasor e, intentionally give false 
“evidence in a stage ofa judicial proceed- 
‘ing, and that he has thereby committed 
“an offence punishable under Section 198 
“ of the Penal Code, within the coguizance,” 
&c. 


This is no proper charge upon which to 
put a mau on his trial for giving false 
evidence. In all such cases, the charge 
should shew on the face of it the particular 
matter in respect of which the charge is 
made.* No doubt, it has 
been decided by. a Full 


* See Circular Order 
No’ 3 of 1866,—5 W. R., 
p. 2, Crim. Circ, 

the case of Mussamut 


Zumeerun, 6 W. R, 65, Crim.) that there 
may be an alternative conviction in: a case 
in which the evidence proves the 'commis- 
sion of one of two offences falling within 
the same section of the Penal Code,', and it 
is doubtful which of such offences has been 
proved; but that case does not decide that 
a man can be put on his trial on a charge 
containing only one head but framed in 
the alternative,—nor that a man is,in any 
case properly tried upon a charge which 
merely sets out two long depositions 
made by him, which are in some‘respects 
contradictory of each other, leaving the 
person charged to find out for himself in 
respect of which particular conttadiction 
it is that he is said to have committed the 
offence of giving false evidence. : In the 
present instance the charge ought to have 
contained several heads, as provided for 
in Section 242 of the Criminal Procedure 
Code: and no more of the prisouer’s depo- 
sitions ought to have been set out, or 
referred to, than was necessary in order to 
shew the- particular contradictions or false 
statements in respect to which the offence 
of giving false evidence was charged, 


Under the first head, the accused might 
have been charged with giving false evi- 
dence in the Court of the Joint Magistrate 
on the 10th August 1867, in (saying: 
“ About five gurrees or so of the night 
us (thereby meaning the night of, &c.) I was 
** coming from Noorsahi village to my housé 
“ when I saw Koti Dulai, Sobhi Dulai, and 
“ others sitting in some jungle at a ‘distance 
“ of less than an arrow shot from the path 
“through Kumari village: they àll went 
‘ to the house of the prosecutrix (thereby 
‘“ meaning, &e. ) and afterwards they came 
“ out again.” 
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Then, under each of the other heads, he 
Should have been: charged in respect of 
some ona particular coatradiction or falsa 
statement, thus,—under the second head, 
in respect of the statement made by him 
before the Joint Magistrate on the 24th of 
August 1867, to the effect, “I did not see 
“ Sobhi Dulai on the nicht of the theft (there- 
“ by meaning the said night of, &c.) at all ;” 
—-uuder the’ third head, in respect of his 
staternent on the’ 24th ‘August 1867, 
the effect, “I did not see Koti Dulai aes 
‘t the night of the robbery (thereby meaning 
“the said night of, &c) ;’—and under’the 
fourth head, in respect of his statement on 
the 24th August, to the effect, “I was at 
‘home from one gurree of the night (theres 
by meaniug, &e.)” 


These fai heads would all have related 
merely to the contradictions appearing on the 
face of the prisoner’s two depositions. And 
a charge properly drawn up, on the principle 
I have indicated, would have called the pri- 
sonet’s attention to the points relied on 
against him, and would have enabled him to 
prepare his defeuce accordingly. 

Ifit was deemed necessary, a fifth head 
might have been added with respect to wliat 
the prisoner said on his second examination 
as to his having been intoxicated when first 
examined. But this would have been a dis- 
tinct and anbstantive head of charge, nat 
arising out of any contradiction, but arising 
out of a statement made by the prisoner, the 
falseness of which would have had to be 
proved asa fact by the prosecution. For, 
for all that appears to the contrary in the first 
depusition, what he on the second examin- 
ation said as to his being intoxicated, may 
be perfectly true; and if this part of his 
deposition was to be set out in the charge 
at all, it should have appeared as a distiuot 
charge ur head by itself. 


Itt by no means necessarily follows that 
because a statement made by a person con- 
tradicts a previous statement which he has — 
made, he has therefore committed a criminal 
offence within the meaning of Section 193. 
The! circumstances under which, aud the 
intention with which, the particular state- 
meut relied on by the prosecution is made, 
must in each case be carefully considered 
before it can be held that the prisoner 
is guilty. In the present instance, sup- 
posing the prisoner to. have made the 
varicus statements which he is said to 
have made, I should still hesitate to say he 
has committed the offence of giving false ° 
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evidence when I consider the very peculiar 
circumstances under whidh, as appears from 
the judgment of the Judge, the statements 
were “made. The prisoner and others were 
arrested on a charge of dacoity. He was 
offered a conditional pardon under Section 
209 of the Criminal Procedure Code, and 
thereupon: made the statements which are 
recorded in the deposition of tha lOth 
August, After that, the, offer of pardon 
was withdrawn: but the prisoner was subse- 
quently discharged from custody. The Ma- 
gistrate, however, again had him brought 
before him as a witness in the matter of the 
same dacoity, and thereupon the prisoner 
made the statements which are recorded in 
the deposition of the 24th of August. I 
should need much clearer and fuller evidence 
than that which is to be found in the record 
before me (the mere depositions of the 10th 
` and 24th August, and the statement of the 
Moburir of the Joiut-Magistrate’s Court that 
the prisoner did not appear 
when examined on the first occasion) before 
I should be satisfied of the prisoner’s guilt 
under Section, 193. Indeed, I have -grent 
doubts whether, under the circumstances, the 
prisoner ought to have been committed for 
trial atall by the Joint-Magistrate, the re- 
gularity of whose proceedings in the dacoity 
case, with reference to the prisoner, seems 
very questionable. 

When a person is put upon his trial on 
‘such a loose charge as the charge in this 
case, and when he is convicted in such a 
loose and general way as the prisoner has 
been convicted, it is quite impossible to say 
that he has really had a fair trial, or that he 


has not been materially prejudiced by the | 
irregular mode in which the trial has been | 
conducted. I would therefore set aside the | Revision of proceedings 


conviction and sentence, and direct the dis- 
charge of the prisoner. 
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that he had been intoxicated with drugs by 
the Police, and, while in thatstate, had given 
his former deposition ; and that he had not 
seen the persons whom he had previously 
named commit tlie crime. 


There is certainly no proof that ke was drunk 
or drugged when he gave his first deposition. 
But looking to all the facts of the case, my 
impression is, that the prisoner was, as he 
states, at first induced to make a false state- 
ment, but that he took the first opportunity 
which he obtained afterwards to speak the 
truth. There is no direct evidence to show 
which of his statements is false, aud which 
is the true statement; and therefore wo 
ought to take the case in the light most 
favorable to the prisoner, and that view of 


i the case to my mind reduces his offence to 


a minimum. I concur in acquitting the 


prisoner. 
I concur also in Mr. Justice Mac- 


i i Ss r i man- 
to be intoxicated | pherson s remarks as to the loose 


ner in which this charge of giving false 
evidence was drawn up. Those special 
words upon which the accused is said to 
‘have committed the offence should be enter- 
ed in the charge, and those words alone, and 
not the whole of the accused’s depositions. 





The 8rd March 1868. 
Present: 
The Hon'ble F. B. Kemp and E, Jackson, 
Judges. 


Accused who has absconded—Attach- 
ment—Fvrfelture of property—Sec- 
tion 184, Code of Criminal Proce- 
dure. 


in the case of 
Madhasurun Sing, Petitioner. 


The property of an accused who had absconded, having 


Jackson, J.—I_ also think that the pri- | been attached after the usual proclamation, and made 


soner should be released. He appears to 
have been sent in by the Police as a pri- 
soner charged with the offence of dacoity. 
The record of the dacoity case is not 
before the Court. But the Sessions Judge 
in his decision states that the prisoner 
accepted an offer of pardon, and at once 
gave a deposition entering into details of 
the crime. This deposition was made before 
the Deputy Magistrate, and in it the pri- 
soner stated that he had seen certnin indi- 
viduals cafpmit dacoity. A few days after, 
he was again called up to be further examin- 
i ed regarding the dacoity, and he then stated 

that he knew nothing about the dacoity; 


over to Government, it was held that under the circum- 
stances of this case, it was not necessary, when ihe 
accused returned and applied for the property, that the 
Government should adduce evidence to prove that the 
accused had gbsconded or that the legal formalities of 
the proclamation had been duly attended to, as the 
accused did not deny the attempt to arrest him or the 
issue of the proclamation. 

_ Jackson, J—Tas property of this accused 
was attached and subsequently declared to 
be at the disposal of Government, and por- 
tions of it sold after warrant and proclama- 
tion for his arrest had been effectually 
issued. Subsequently, within two years 
after the attachment, the accused surrendered 
liimself, and adduced evidence to prove that 
he had been absent at Muttra, and did not 
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abscond or eénceal himself for the purpose 
of evading justice. The Assistant Magis-. 
trate hear d the eyidence, but was, not satis- 
fied that the accused had not absconded, and 
therefore declined to restore to him the 
proceeds of such of the accused’s property 
as had been sold, or ‘even the pr operty which 
was attached but had not been sold, In the 
application to this Court it is not alleged that 
there has been any irregularity, in the at- 
tachment and sale of the property, but it is 
said that no evidence was given on the part 
of the prosecution to prove that the accused 
absconded or concealed himself, or to prove 
that the legal formalities of the proclamation 
were duly attended to. We think that, look- 
ing to the circumstances of this,case, there 
was no necessity for recording any further 
evidence. Ifthe accused had denied that 
any attempt had been made to arrest him, 
or that any proclamation had been issued 
for his appearance, the Assistant Magistrate 
should have required the Police to prove 
the facts ; but here there wns no such asser- 
tion on the part of the accused. . His state- 
-ment was that long before the warrant and 
proclamation issued, he was absent from 
his house. He offared evidence in support 
of this assertion, which evidence was mani- 
festly false. There is no ‘illegality in the 
proceedings of the Magistrate, and we can- 
not, therefore, interfere. 

It may be that the Joint-Magistrate’s pro- 
ceedings in this case were to some extent 
harsh, as there was no sufficient evidence to 
connect the accused with the offence ; ssbut 
his orders are not illegal, and it is only on 
the ground of illegality that we can inter- 
fere. 





The 4th March 1868, 
Present: ; 


The Hon'ble F. B. Kemp and E. Jackson, 
Judges. 


Evidence—Accomplice who has been 
pardoned. : 


Criminal Appellate J urisdiction. 


* 
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to:5 years’ rigorous imprisonment, and to 
pay a fine of rupees 200 each, 

‘There can be no donbt that a theft oc- 
curred in the house of Mr. Worgan, the 
Officiating Magistrate *and Collector of 
Purneah ; and that his servant committed 
the theft is clear. 3 

‘The evidence against the prisoners 
Nunhoo, Muckdoom Buksh, and Lalljee, is, 
I think, sufficient; and I would uphold the 
conviction and sentence in their ease. 

‚The prisoners Subhoo Khansamah and 
Panchoo Sirdar ought in my opinion to be 
acquitted. 

‘There is no evidence against them, but 
the statement of the approver witness 
Beharee, the mate-bearer. A pardon was 
tendered to this man, and he accepted it. 
His first statement as a witness was con- 
sidered so very unsatisfactory by the Joint- 
Magistrate, Mr. N. Alexander, that he with- 
drew the pardon and again arraigned the 
witness amongst the accused and sent him 
back to the Hajut. This was on the 14th 
August 1867, On the 16th Augnst the Joint- 
Magistrate states “that he must admit 
Beharee to give evidence, as without him 
no case would be made out. He therefore 
re-admitted him to. pardon, though with great 
reluctance.” It ison the evidence of this 
approver witness alone that these two pri- 
soners, viz., Subhoo Khansamah and Panchoo 
Sirdar, have been convicted. There is no- 
thing to corroborate the approver’s state- 
ment, and his statements before the, Joint- 
Magistrato and the Sessions Judge are not 
ultogether consistent. 

. The papers must go before my feacaed 
colleague. 


' Jackson, J.—I am also of opinion that 
the prisoners Panchoo Sirdar and Subhoo 
| Khansamah should be acquitted. They 
shonld not have been committed to the 
t Sessions, far less convicted of the offence 
laid to tbeir charge. The sole evidence 
against them is that of an accomplice who 


shas been granted a pardon. His deposi- 
‘tion is uneorroborated in any way. 
The evidence of an accomplice may 


The Queen verses Nunhoo and ' four others. ' be of itself evidence, but it should never be 


Committed by the Magistrate, and tried by ndmitted as sufficient proof of guilt, unless 
the Sessions Judge of Purneah, on a „it is corroborated. Still less should it be 


charge of theft, and abetment thereof. 


A prisoner should not be convicted on the sole and 
uncorroborated evidence of an accomplice who was 
made a witness after a pardon was granted to him. 

Kemp, J.—Or these § men, 3 have been 
convicted of theft, and 2 of abétment of that 
offence. They have all been ' sentenced to 


al me 


held to be proof of guilt when from its 
tenor it is incredible. The committing 
officer, Mr. Alexander, admits that he does 
not believe this man’s statem¥nt, but he 
states that there will be no evidence against 
Panchoo Sirdar and Subhoo Khausamah, | 
unless he makes bim an approver. But I 
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cannot see how their guilt is in any way g The 7th March 1868. 
more clearly made out by the deposition of P 
a witness whose story is unworthy of belief, | * PESENE 


than if that witness was not examined at 


The Hon’ble F. B. Kemp and E. Jackson, 
gll. It would have been far better if these 


Judges. ? 
prisoners had not been committed ; and, then, Farisdictions Pai a dr tos ae 
if evidence was subsequently obtained against. eae. y 
them, they might have been put upon their 












Criminal Revisional Jurisdiction. 


Reference to the High Court by the Ses- 
sions Judge of Hooghly under Section 
434, Code of Criminal Procedure. 

Motee Chand Babno on behalf of Horik 


Chand Baboo versus Mohendronath Haldar 
and others. 


trial. As if is, the consequence of com- 
mitting them upon manifestly insufficient 
evidence is that they must be acquitted and 
cannot be put upon their trial again. 

The case of the remaining prisoners Jum- 
bhoo, Lalljee Mistry, and Muckdoom Buksh 
Chaprasee, is not before me. 

. I observe, on reading through the depo- In a case where it is doubtful whether the offence 
sitions in this case, that it is stated that is committed in British or foreign territory, the 
there was a Police Constable on guard at | quesiion of jurisdiction cannot be fully determined 
Mr. Worgan's house during the night, T| Sales me Mezins groede, wih, ie investiga 
suppose it was his duty to remain awake 
and fo prevent the occurrence of ary theft. ; 


of the witnesses, 
: f : Jackson, J.—I THINK itis very much to 
but every one in alluding to him states that 
he was asleep. No notice seems upon these 


be regretted that the Magistrate did not 
proceed with the investigation into this case, 
proceedings to have been taken of his neg- 

lect of daty. It is possible that this may 


and that his reasons for holding that he had 
have formed the subject of other proceed- 


no jurisdiction are insufficient. The ques- 
tion of jurisdiction cannot be fally deter- , 

ings; if not, I think an enquiry should be 

made as to whether this constable did 


mined until the Magistrate states what in ` 
teolog ndui the niente’ re his opinion is proved by the evidence of the 
E tern ey eae er here eee UR eRUlOE: witnesses, He records in his final proceeding 
that the offence charged against Mohendro 
Halder and Nobin Dey is, “ receiving stolen 
property, which had been stolen by an act 
of criminal breach of trust.” If the Magis- 
trate believed that the accused aided aud 
abetted the Churrumdar in criminal breach 
of trust, and received the stolen property aud 
sold it, there can be no doubt that the 
Reference to the High Court by the Ses- | Magistrate had jurisdiction. There is, I 
sions Judge of Rajshahye in the case of understand, no question as to the boat from 
Nil Kunt Biswas, Mookhtar. which the salt ees stolen baat been 
Evidence which does not support a conviction on a within the English jurisdiction. PRONA 
crimi al charge cannot justify a removal from a pro- | dence is to the effect that Mohendro was 
fession, (the present case being that of a mookhtar), personally present superintending the re- 
I THINK there is not sufficient ground for | moval of.the salt; and, if so, and he knew that 
striking the mookhtar off the rolls. tha salt was being stolen, his offence was 
There is undoubtedly a strong casa of undoubtedly committed T ee 
suspicion, but it-falls short of the degree of | Jurisdiction. In moving the salt, he was 
proof which is necessary comunitting theft, or abetting a criminal 
i breach of trast ; and as he moved it on to his 
P manters aes pines ia Hag cooly’s head, he had possession of stolen pro- 
in fact, amounted to a criminal offence. It 
pans abe adatai braio MEAS that | Pe ty. There are, of course, other views which 
the evidence would not have sufficed for a Le i aoe a B Ta oP ee 
ree ila t think it Beawaid und according as the evidence is found to 
et pi ee orem p oe “support establish one or the other view, the offence 
| a | wi ifferent, and the question of juris- 
conviction on the criminal charge will jus- pal amare ae f 


í, diction may have again to be decided. For 
tify a removal from a profession. instance, if the Churrumdar deposited the salt 
I must, therefore, direct that the accused | with Mohendro Halder, as the ghaut manjee 


~e be allowed ta practise. deposes, and Mohendro Halder afterwards 





The 7th March 1868. 
Present : 
. The Hon’ble L. S. Jackson, Judge. 


Evidence — Criminal charge — Re. 
moval from profession—HMookhtar. 


~ 
e 
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made away swith it, Mohendro’ Haldi 
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ws | from the prisoner, sent for the record of the ` 


offence will have been committed wholly in| case ; and he then found that the petition of- 
the French jurisdiction. I think that the’) appeal was within time, and the Magistrate 


enquiry into thé case should bei proceeiled | had wrongly rejected 


it. The Sessions 


with, and that Mohendro Halder ‘should be | Judge has now submitted the record to this 


put upon his defence on the charge of abetting 
theft or criminal braach of trust, and obtnin- 
ing possession of stolen property. ! 
Kemp, J.—IJ concur. : 


i 
The 10th March 1868., 


l 


Present : 
» The Hon’ble F. B. Kemp and E. Jack son, 
" Judges. | 
Criminal lntimidation--Sontenc >. 
Criminal Revisional Jurisdiction. 
Reference to the High Court by the Sessions 
Judge of Rajshahye in the| case of 


Goolzar Khan, Petitioner. 


An accused who threatened three witnesses was :0n- 
victed and sentenced to four months’ imprisonment for 
the threat to each witness,—in all to one yenr. 

It was held that if a person at one time criminally 
intimidates three different persons, and erch of t 1use 
persons brings a separate charge against him, the ac- 
cused may be convicted for an offence as against t ach 
person, and be punished separately for each offence. The 
facts and evidence in this case, however, were consid red 
insufficient to support the sentence, which was reve ‘sed 
as extremely harsh and unjust. f 


Jackson, J.—Tuis prisoner has been cou- 
victed of the offence of criminal intimi Ja- 
tion.—Section 506, Penal Code. 

It appears that he had suffered a sente 1ce 
of whipping for stealing cabbages from the 





Court on the ground that the sentence and 
conviction of the three distinct offences by 
thie Deputy Magistrate is illegal. 


We think that it would have been better 
if ithe Sessions Judge had, on finding out that 
the Magistrate had erroneously rejected the 

| petition of appeal, at once directed the 
M- g'strate to take up and try that appeal. 
| Icis probable that if he had done this, the 
| Magistrate would have, on consideration of 
| the question of fact, released the prisonerfrom 
any further imprisonment. It is evident, 
| ou the face of these proceedings, that the 
seutence passed by the Deputy Magistrate 
|is'a harsh and unjust sentence, and quite 
iout of proportion to the offence committed, 
i even if it amounted to an offence. We are 
unable to hold with the Sessions Judge that if 
a person at one time criminally intimidates 
three different people, and each person brings 
a separate charge against him, there has not 
been an offence committed as against each per- 
son, and that the accused would not be liable to 
couviction and sentence on each offence, But 


'we think that the evidence on the record is 


not legally sufficient te support the convic- 
tion of the prisoner Goolzar Khau. In the 
fi:st place, every witness tells a different 
story as to what the accused did say, and all 


the parties who complained. The examina. 


| their accounts differ from the statements of 


tion of the witnesses was conducted by the 
| Deputy Magistrate in a very short and care- 


against the witnesses upon whose , evideiice eet ee e id a 
he had been convicted of theft, These). 7 ‘ y y an 


witnesses complained nguinst lum that he | intend, bat as if he had made up his mind on 
| On the evidence 


had threatened to murdar themand bora OO need: 


Jail garden. The same evening, when he 
returned to his house, he used vague threats 


their houses ; and before the Deputy Mag is- 
trate, Baboo Tarinee Churn Mitter, ‘he 
prisoner was put again upon his trial ‘tnd 
again convicted of criminal intimidation. 
The Deputy Magistrate considered the thr sat 
as against each witness to be a separate of- 
fence and on conviction of each offetice against 


as ' recorded, we think the prisouer’s convic- 
tion is illegal ; and we therefore reverse the 
Deputy Magistrate’s conviction and sentence, 
sand direct that the prisoner be released, . 


We think the Magistrate is deserving of 
censure,—not so much for the mistake which 
he made in wrongly rejecting the “petition of 


the three witnesses, passed a sentence of appeal, as he may have been misled iuto that 


four months’ imprisonment. Thej,prison ər, 
therefore, was, on the whole, sentenced tc a 


error by his subordinates, but for not having 
rend the petition of appeal, and observed on 


the face of it the extremely harsh and unjust 
to the Magistrate, and his petition ‘of appaal | nature of the conviction and sentence, which 
was rejected as having been presented aiter; should have caused him to send for the 
one month had elapsed from the date of ihe | proceedings in the case, and whith would, in 
sentence. Tho Sessions Judge, in the course | all jprobability, have in the end led to the 
of a visit to the Jail, hearing of these facts discovery of his previous error, 


year’s imprisonn.cut. The prisoner appealed 


I 
i 
i t 
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The 10th March 1868. 


Prestnrt: 





The Howble G. Loch and C. Hobhouse, 
‘Judges. 


Defamation—Contempt—Public sør- 
vant — Permission to institute a 
charge—Section 182 and Chapter 
x. Penal Code. 


Revision of proceedings in the case of 
Moulvy Abdool Luteef, Petitioner. 


A person against whom information has been falsely 
given with a view to his injury, bas a right to bring a 
civil action for damages with or without the coiisent 
of the public servant against whom the offence was 
committed, but he cannot bring a criminal charge under 
Section 189 or any other Section of Chapter X of the 
Penal Code without the permission of such public 
servant, the law looking upon the conduct of the per- 
son who gives the false information a3 an offence, not 
against the individual charged, but against the public 
servant to whom the false information was given. 


To constitute an offence ander Section 182 Penal 
Code, the information given must be information which 
the informer knew or believed to be false, and it must be 
proved that he gave it with such knowledge. 


- Loch, J.—Ir appears that a man named 
Ameer Hossein was employed in the Moon- 
sif’s Court as a Mohurir from time to time. 
On his discharge, the Moonsiff gave him a 
certificate of good conduct, and Ameer Hos- 
sein subsequently obtained a situation 
in the Police. On the 15th August 1857, 
the petitioner, who was then: the Moonsiff of 
Hazareebaugh, sent a proceeding to the Dis- 
trict Superintendent of Police to the effect 
that he had heard from certain Police Officers 
that Ameer Hossein had formerly been Head 
Constable in the Bhaugulpore Police, and that 
he had been dismissed for disgraceful conduct, 
which rendered him unfit to be again em- 
ployed in the Police. The Moonsiff further 
requested that enquiry might be made 
in regard to Ameer Hossein, and that the 
certificate he had given him might be 
returned in order that it might be destroyed. 
Inquiry was made, and the statement of the 
Moonsiff was“found to be altogether untrue. 


Ameer Hossein then brought a charge of 
‘defamation against the Moonsiff, The Ma- 
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gistrate held that he had committed an 
offence under Section 182 of the Penal Code, 
and sentenced the accused to a fine of ru- 
pees 200. 


Two objections have been raised to the 
proceedings in the Crimiual Court and to the 
sentence passed by the Magistrate :—~ 


Ist—That the proceedings were wholly 
illegal, having been commenced and carried 
on without the sanction of the complainant’s 
official superior, the District Superintend- 
ent of Police, as required by Section 168 
of the Criminal Procedure Code. 


2nud.—That however foolish and unguard- 
ed the Moonsiff was in making such a states 
ment, there is nothing in the record to show 
that he was actuated by any malicious in- 
tention to injure the complainant, or that he 
knew or believed the iuformation to be 
false. 


On the record we find a letter from the 
District Superintendent of Police, dated 
17th September 1867, informing the Magis- 
trate that Ameer Hossein had not obtained 
his permission to institute the charge. By 
a subsequent communication he informed 
the Magistrate that the Assistant Superin- 
tendent had given permission, while iu charge 
of the office of District Superintendent, 
This letter, however, it is urged, is not 
evidence, aud cannot be admitted to prove 
that permission was granted, 


I do not think that the first objection 
taken by the appellant arises in this cese, at 
least not in the form he has putit. Chapter 
X of the Penal Code treats of contempts to 
the lawful authority of public servants ; and 
among other offences mentioned in this Chap- 
ter, it is considered to be an offence against 
a public servant, if a man, with the object 
of doing some other person injury, gives to 
such public servant information which the 
informant knows or believes to be false, 
intending thereby to cause such public 
servant to use his lawful power to the 
injury of the person informed against. It 
must be borne in mind that the law does 
not in this Chapter look upon the conduct 
of the informer as an offence against the 
individual charged, but as against the pub- 
lic officer to whom the charge is preferred, 
Then comes the question—how is such an 
offence to be dealt with ? Who is to prose- 
cute? Section 168 of the Criminal Proce- 
dure Code lays down the rule, which is, that 
a charge of this kind shall not be entertained 
against the party giving false information, 


D 
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except withthe sanction or on the complaint 
of the public officer to whom the false. in, 
formation was given, and against whom the 
offence was committed, 


If that public officer should bean infi rior 
ministerial officer, his consent to a crin inal 
charge being brought would not be suffic ent, 
but the complainant must get the'sancticn of 
the official superior of such public serva it to 
enable him to bring his charge against the 
informer. 


In the present case, what are the 
facts? The offence specified in Se tion 
182 Chapter X of Penal Code; was com- 
mitted against the District Superinten lent 
of Police, to whom the Moonsiff of Haz: ree- 
baugh gave false information regarding his 
subordinate officer Ameer Hossein with the 
view of obtaining the dismissal of the 
latter. As the offence was not, comm tted 
against an inferior ministerial officer, but 
against the District Superintendent of Po- 
lice, we have nothing todo with the words 
in the latter part of Section 168 Crintinal 
Procedure Code, and may leave them out of 
consideration, as they only tend to corapli- 
cate a simple question. Ameer Hossein, 
the party accused, might have, brougit a 
civil action for damages against the inform- 
er without the consent of the public gel vant 
against whom the offence was! comm tted, 
but he could not bring a criminal charge, 
under Section 189, or any other Section of 
Chapter X of the Penal Code, withou the 
permission of the public servant against 
whom the offence was committed. TI s in- 
ability to do so did not arise, as sup dosed 
by the pleader, from his holding the posi- 
tion of a subordinate officer, for that cii cum- 
stance did not put him in a worse position 
than any other party not holding office 

under Government, but because the lav says 
that no party so accused shall bring » cri- 
minal charge against the informer wi:hout 
the sanction of the public servant to who n the 
information has been given, for,it is aç ninst 
such public servant that the offence was 
committed. Was, then, permission given to 
Ameer Hossein to bring the criminal chi rge ? 
The District Superintendent of Police gave 
no permission, but in a letter from him `o the 
Magistrate he says that the Assistant £ uper- 
intendent of Police, while in charge cf the 
office of District Superintendent, gav: the 
permission. ‘This letter cannot, as it aj pears 
to me, be treated as evidence of perm ssion. 
Tt might be sufficient warrant to the Magis. 
trate to admit the charge ; but when tha fact 
of permission has been distinctly chall inged 
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by the defendant, it was for the complainant 
to, prove that suéh permission was given. 
Now, though the Assistant Superintendent 
wns examined by the Magistrate, not a ques- 
tion on this point wag put to him or to the 
complainant, and the letter from the District 
Superintendent of Pelice was not received 
till after the case had been gone into, so that 
the Magistrate had no authority for admit- 
ting the complaint, nor can that letter, in 
my opinion, be ‘used as evidence of such 
permission. 


With regard to the second poiat, I think, 
looking at ‘what is stated in the complain- 
ant’s deposition, that the Moonsiff was insti- 
gated by malice when he made this repre- 
sentation to the District Superintendent of 
Police against Ameer Hossein, though there 
is nothing to prove that information to be 
false. 


The Moonsiff has acted throughout in a 
mauner most unbecoming his position as a 
judicial officer. Ameer Hossein appears 
to have presented a petition to the Deputy 
Commissioner complaining of certain acts 
done by the Moonsiff in his official capacity. 
While this case was pending, the Moonsiff, 
taking advantage of some gossip that he 
heard from officars of the Polica Force at 
H[azareebaugh, and without taking the trouble 
to inquire whether there was any foundation 
for the statements he heard from them, sent 
to the District Superintendent of Police a 
proceeding written in his official capacity 
to the effect that Ameer Hossein had, he 
heard, been dismissed from the Bhaugulpore 
Police F Force for gross misconduct. Though 
I do not concur with the Lower Court ‘in 
convicting the Moonsiff of the offence spe- 
cified in Section 182 of the Penal Code, 
I must record my opinion that I think his 
conduct highly reprehensible; and had he 
not been removed from his appointment on 
other grounds, I should have thought it 
necessary to bring his conduct in this case 
to the notice of the High Court. 

' The order of the Lower Court imposing 
afine on the appellant of rupees 200 will 
be reversed. 

' Hobhouse, J.—The facts of this case are 
as follows :— 





One Ameer Iossein was at one time 
engaged as a Mohurir in the Court of the 
Moonsiff’ of Hazareebaugh, the petitioner 
AF Abdool Luteef. 


: When this Ameer Hossein quitted hig, 
post as Mohurir, the Moonsiff gave him testi- 
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monials of good character of the highest 
description ; nnd on the strength of them 


Ameer Hossein was appointed an Inspector 
of Police in the Hazareebaugh District. 


Subsequently, howéver, this Ameer Hossein 
had a difference with the Moonsiff, and made 
a complaint against lim: before the Deputy 
Commissioner of Huzareebaugh. 


Thereupon the Moonsiff, as Moonsiff, sent a 
robookaree out of his Court to the address 
of the Superintendent of Police of Hazaree- 
baugh, stating that he had heard from two 
certain persons, whom he named, that Ameer 
Hossein had been dismissed from the Police 
foree in the district of Bhaugulpore for 
misconduct, and requesting that, after en- 
quiry made, the District Superintendent of 
Police would recall the testimonials that he 
(the Moonsiff) had given to Ameer Hossein, 
and would also pass any other orders that he 
thought fit. 


The District Superintendent held an en- 
quiry into the conduct of Ameer Hossein, 
and found the misconduct laid against him 
to have no foundation in fact, and thereupon 
Ameer Hossein charged the Moonsif with 
an offence under Section 182, Indian Penal 
Code; and the Courts below have-found the 
Moonsiff guilty, and have sentenced him to 
pay a fine of rupees 200. 


The Moonsiff now comes before us under 
Section 404, Code of Criminal Procedure, and 
asks us to quash the above conviction, first, be- 
cause the complaint was entertained without 
the authority of the District Superintendent 
of Police of Hazareebaugh ; and, secondly, 
because the conviction is otherwise also bad 
in law. 


I think that on both points the petitioner 
must succeed. 


I observe on the first point that there is 
nothing on the record to show that before 
the investigation was commenced, or even at 
any time during its pendency, it had the 
sanction (such formal sanction as the law 
requires) of the Diatrict Superintendent of 
Police, the officer whose sanction was under 
Section 168 necessary. 


Andon the second point, I think that 
there was no offence committed within the 
meaning of Section 182. 

To constitute an offence under Section 
182, the information given should have been 
“informatign” which the Moonsiff knew or 
“ believed to'be false,” and it should have 
been proved that he gave it with such know- 
“ledge, ee 
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It is clear that there is no ‘evidence of 
this knowledge or belief, and that, on 
the contrary, though the Moonsiff acted 
on the merest hearsay, and, therefore, with 
a haste and indiscretion evidencing him to 
be unfit for the office of a Judge, yet 
that he did not report tothe District Super- 
intendent agninst Ameer Hossein any thing 
more than had been told to him deliber- 
ately by others. J question, too, whether the 
robookaree of the Moonsiff was not a privi- 
leged communication, and I doubt, at least, if 
it is politic that such communication from one 
public officer in his administrative capacity 
to another should, even if they can legally, 
be made the foundation for a criminal 
charge against such officer. 


I agree, therefore, with my brother Loch 
that this conviction must be set aside, and 
the fine refunded to the Moonsiff. 





The 14th March 1868. 


Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Cumulative sentences—Charge-—-Sec- 
tions 234 and 237 Code of Criminal 
Procedure—Sections 148 and 324 
Penal Code, 


Criminal Appellate Jurisdiction. 


Queen versus Durzoolla and others. 


Where prisoners are charged both with rioting, being 
armed with deadly weapons, and with causing hurt by 
shooting, and their conviction of the latter offence rests 

‘solely on the fact of their belonging to a party by one 

of whom (not one of the prisoners) fire arms were 
used, it is wrong to pass a cumulative sentence and to 
punish the prisoner doth for the rioting and for the 
causing hurt. The punishment should be for either 
one or other of those offences, 

A charge should be so framed as to refer to the Bec- 
tion of the Penal Code under which the offence charged 
is punishable, as required by Sections 234 and 237 of 
the Code of Criminal Procedure, 

Where there is a riot and fight between two factions, 
the members of each party should be committed for 
trial separately, and not all together. 


| 
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Seton-Karr, J.—In these three ci Ses, 
fourteen people have been convicted, and 
they appeal in three separate batches. | 


The case is correctly deser ibed by ihe 
Sessions Judge as one in which a dispute ex- 
isted about laud between Sheedam Meah, the 
zemindar or talookdar, and Chundro Coor iar, 
an ousut talookdar, and in which the par ties 
had a fight, in which guns were dischargec on 
both sides. Several | persons were wounded, 
and one Sona Khan, said to bea ryot' of 
Sheedam and a servant of Chundro Coon ar, 
has disappeared, and has not since bien 
heard of, 


“Seven people have been convicted snd 
appeal on the side of Chundro Coomar, sad 
four prisoners in one batch and|three in 
another appeal separately, being of the pai ty 
of Sheedam Meah. There seems:.to hsve 
been some difficulty in ascertainiug whith 
party fired the first shot. But the Sessions 
Judge is of opinion that the party of Chundro 
Coomar went armed from the kutchery aid 
began the riot, and that the other party, ro- 
thing loath, and apparently ready for a figl t, 
as disputes had been going on previously, 1e- 
sponded in a similar manner, 


There can be no doubt whatever that a 
very grave offence was committed; ‘in opin 
daylight, and that Sona Khan has sine 
disappeared; and the only question in appe ıl 
is, whether all the parties convicted have 
been properly identified, and whether tle 
amount of punishment in each case is leg il 
and proper. 


I would take first the party of Chundro 
Coomar. The appellants are Nitianund, Root - 
khan, Omedoollah, Naimooddeen, Dorai, Sak- 
muddin, and Jan Mahomed. It is distincti? 
sworn to by some of the witnesses thst 
Nitianund, Omedoollah, and Roopkhan 01 
Chundro Coomar’s side, had guns to thei: 
hands, and that shots were fired. Th) 
pleader for these appellants urges that th) 
identification is neither complete nor suffi. 
cient. Buton looking carefully af the deposi 
tion, I am unable to see that there is any defec 
of identification as regards these prisoners 
They have been found guilty of ,rioting 
armed with deadly weapons, and also oj 
grievous heart, and have been punished with 
three years for the first offence and two years 
for the second. I think it would have been 
better if the Sessions Judge had punished 
them under one head ; but as he has not 
exceeded the maximum punishment’ which! 
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he could give under Section 326, and as the 
offence i is one whigh deserves severe punish- 
meut, looking to Sectian 426 of the Criminal 
Procedure Code, I see no reason for any 
interference in the case of these prisoners, 
and their appeal is consequently rejected. 


I will take next ‘the appeal of the four 
prisoners on the side of Sheedam,—namely, 
Durbaree, Durastoollah, Roheemoollah, and 
Manoollah. It is distinctly sworn to that 
Durbaree, Roheemoollah, and Sona, who has 
disappeared, had guns ‘in’ their hands. 
Darastoollah and Manoollah are merely 
spoken of as being present and taking part in 
the riot on the side of Sheedam. These pri- 
sonors have been found guilty under Section 
148, and of causing hurt (not grievous hurt) 
under Section 324, “and have been punished 
with three years’ imprisonment for the first 
offence and two years’ for the second offence, 
Y have great doubts whether this punish- 
ment is strictly correct, and whether, looking 
to the facts proved, and to the law, these 
four prisoners could have had, under either 
Section, a heavier punishment than three 
years’ rigorous imprisonment. I do not think 
that if can be properly said that the prisoners 
cominitted two offences, although, no doubt, 
they might have been charged with either 
offence, and been found guilty and punished 
under either head. I think that the punish- 
meut that should have been awarded to them 
should have been three years’ rigorous impri- 
sonment, and I refer their case accordingly to 
the opinion of a second Judge. 


Lastly, there remains the case of Monohur, 
Chokur, Malkhan, and Shaheerooddeen, also 
found to be on the side of Sheedam Meah. 


It is objected against their conviction that 
several witnesses do not mention their names 
at all’; that noneof them say that they were’ 
armed with guns, or that they took any 
active partin the riot ; and that complete 
dependence ought not to be placed on the 
identification of them by those witnesses 
who speak to their presence. 


On reading the evidence, I take it to 
show that these three appellants, although not 
mentioned by all the witnesses, are yet shown 
to have gone out on the side of Sheedam 
Meah and to have lent their countenance 
and aid to the others who weré carrying 
guns.! This being so, I find ij difficult to 
get over the evidence of thetr presence, 
and, consequently, of their taking part in 


the riot, and I reject their appeal on the # 
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facts.. But I think their sentence should be 
reduced to three years’ rigorous imprison- 
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Macpherson, J.—The prisoners who 
; r¢ ave appellants ia 
Durastoollah A. the appeals num- 
Durbaree < ra bered 18 and 19 

AR respectively (which 
Hoheemoolian Es alone are now be- 
Manoollah Fá fore me), although 
E tbey have presented 


two separate peti- 
tions ofappeal, were 
all tried together 
on a chargo of 


Monohur Cho- 


kur a * a 
rioting, being armed 
Malkhan with deadly wea- 
pons, and of causing 


Shaheerooddeen i 
heart to one Niti- 


anund by means of 
instruments for shooting. They have all 
been convicted both of rioting and causing 
hurt, and have been sentenced to three years’ 
imprisonment each for the rioting, and to 
an additional period of one year’s imprison- 


See 
Appellants in‘Appeal 
PE No. 18. PP 


` ment for the hurt. Against this conviction 


and sentence they appeal. 


I think the conviction is righf, inasmuch 
as there is evidence to prove (as it seems 
to me quite satisfactorily) that the prisoners 
were present and took part iu the riot, and 
inasmuch as there is some evidence (al- 
though of a lesssatisfactory kind) that the man 
Nitianund received a slight gun-shot wound 
in the course of the riot. But I think that 
the cumulative sentence is wrong, and that 
the proper punishment to inflict was either 
the punishment for rioting, being armed with 
deadly weapons, or the punishment for caus- 
ing hurt by shooting,—not the punishment 
for both these offences. I would reduce the 
sentence to one of three years’ rigorous 
imprisonment on each prisoner, being the 
maximum of imprisonment which can be 
awarded under either Section 148 or under 
Section 324. : 


I may add a further reason why I think 
the sentence on these prisoners should be 
reduced. It appears from the record that 
another set of prisoners, (appellants in the 
appeal numbered 27) were tried along with 
the appellants in Nos, 18 and 19 on the same 
charge of ‘riot, but (at the same time) ona 
separate charge of causing grievous hurt. 
These other” prisoners have been convicted 
and been sentenced, like the appellants 


% before me, to two periods of imprisonment 
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for” three years and two years respectively. 
These prisoners were of the party who at- 
tacked the appellants; they were clearly the 
aggressors, and commenced the attack (whe- 
ther the appellants were rightly on the dis- 
puted ground or not). Moreover, Sona 
Khan, who belonged to the party of the ap- 
pellants, was shot and carried off by the 
other party, and has never since been seen 
or accounted for in any way. Under these 
circumstances, the offence of the other 
prisoners seems to me much more heinous 
than that of these appellants: and if the 
other prisoners are sufficiently punished by 
a sentence of imprisonment for five years, 
these appellants will be sufficiently punished 
by imprisonment for three. 


I have to remark that the charge in this 
case was not framed as directed by Sections 
234 and 239 of the Criminal Procedure Code, 
inasmuch as it does not refer to any one of 
the Sections of the Penal Code under which 
the offence charged was punishable. 


Further, these appellants ought not to 
have been put on their trial along with the 
prisoners belonging to the opposite party. 
In the case of the Queen versus Sheikh 
Baza (8 W. R., p. 47, Criminal), it was held 
by a Full Bench that when there has been 
a riot and fight between two factions (as in 
the present instance), the proper course is 
thas the members of each party should 
be committed for trial separately, and that 
it-is wrong to committhe members of both 
parties for trial all together, upon joint 
charges, as if they had had one common 
object. 

The sentence upon each of the appel- 
lants will be reduced to three years’ rigor- 


ous imprisonment in the whole. 
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‘Fhe 23rd March 1868, 7 
| 


e Present : 


The Hon’ble G. Loch and C. Hobhous ', 
Judges. a 


Special Law —Sessions 
gistrate—Section 29 Act V of 186L. 


. | 
Criminal Revisional Jurisdiction. 


E 
: Bhoobun Singh, Prisoner. 


Where an accused was charged before the Sessions 
Judge under both Section 409, Penal Code, and un ler 
the Special Law Section 29 Act V of 1862, and v'as 
acquitted under the former Section, it was held that {he 
Sessions Judge could not convict under the latter ls w, 
as the Magistrate alone has jurisdiction to convict uni er 


that law. í 


Hobhouse, J.—THE facts of thisicase ae 
as follow :— | 


The prisoners were Police officers, and 
‘were in this capacity entrusted with certain 
property for conveyance to a certain place. 


On being called on to deliver up that prc- 
perty at that place, a part of it—apparentl: 
a valuable part—was found missing, and, on 
being questioned, each prisoner accuset 
the other, and all gave a very unsatis 
factory account of their movements: ' whils| 
in charge of the property, and did not even 
attempt to account for its disappearance. 


The prisoners were then charged under 
Section 409, Indian Penal Code with cri- 
minal breach of trust as public servatts, and 
under Section 29 Act V of 1861 with neg- 
lect of duty, and were committed ito the 
Sessions. : 


The Sessions Judge acquitted them of 
any offence under Section 404, Indian Penal 
Code, but sentenced them to three months’ 
imprisonment under Section 29 Act. V of 
1861. 3 


I say nothing of the acquittal ia 
Section .409, but I am of opinion that the 
conviction under Section 29 Act V of 1861 
must be set aside, as J think that it is the Ma- 
gistrate, as defined in Sections 1 and 29 Act 
V of 1861, who alone has junediolien to 
punish under Section 29. 


P P 


Judge —Nia- | 


Loch, J.—I concur with my colleague in 
considering that the Sessions Judge had no 
authority to sentence the prisoner under Act 
V of 1861, Section 29, for the offence was 
not punishable under the Penal Code, but by 
a special enactment, which gave authority ‘to 
the Magistrate to punish offences of this 
kind. 





The 24th March 1868. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


| . 
Surety—Bail bond—Forfeiture. 


Criminal Revistonal Jurisdiction. 


- -———* 


Kurremuddeen and another, Petitioners. 


A bail bond by which the sureties bind themselves 
to be responsible for the appearance of the accused 
during the preliminary investigation cannot be forfeited. 
if the'accused abscond after the preliminary Sntny and 
during the trial at the Sessions Court. 


Kemp, J.—Tue bail bond has been sub- 
mitted for our inspection. It is addressed 
to the Magistrate alone. The terms of it 
are to the effect that the sureties will be 
responsible for the attendance of the accused 
before the Magistrate during the enquiry 
before that officer. It is cloar that a pre- 


liminary enquiry was made by the Magis- 


trate during that enquiry, and up to its close 
the accused was present: he also appeared 
before the Court of Session and took his 
trial, but absconded before sentence was 
passed. 


The bond does not condition that the 
sureties were to be responsible for the 


| accused's attendance after the preliminary 


enquiry before the Magistrate was closed 
and for the appearance of the accused in the 
Court of Session. We are, therefore, of 
opinion .that the recognizance cannot be 
legally held to be forfeited. 
Ii ü .* 

The ,amount deposited in Court must be 

refunded to the petitioner. 


` 
d 
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The 26th March 1868. 


Present: 


The Hon’ble F. B. Kemp, E. Jackson, and 
Dwarkanath Mitter, Judges. 


Criminal breach of trust—Partner— 
Master and servant. 


Revision of Proceedings in the case of Lall 
Chand Roy, Petitioner. 


` The accused was convicted of criminal breach of 
trust in respect of the value of goods which had been 
entrusted to him to sell. It was urged before the High 
Court that the conviction could not be sustained, as the 
accused was a partner with the prosecutor. 


HELD by Jackson, J., that the finding of the Magis- 
trate and Sessions Judge on the evidence was to the 


` effect that the prisoner was not a partner but a servant ; 


Procedure Code. 


ey 


that such finding could not be interfered with by the 
High Court asa Court of Revision, unless, there was a 
mistake in law; that the finding was correct in law; 
that the defence of the prisoner could not be taken to 
mean tosay that he was a partner, but merely that he 
claimed a small share in the profits; and that such 
claim did aot make him a partner, an agent's remunera- 
tion being a share in the profits not constituting the 
agent a partner, 


HeLD by Kemp and Mitter, J. J, (releasing the pri- 
soner) that though the allowance of a portion of the 
profits or goods does not destroy the relation of master 
and servant, the accused in this case distinctly pleaded 
he was a partner, and not only that he was entitled to a 
share in the profits; that the lower Courts did not 
specifically decide that the accused was a servant; and 
that the prosecutor’s remedy was a civil suit for an 
account, 


Jackson, J.—Tais case has come before 
us on an application made by the prisoner’s 
vakeel, under Section 484 of the Criminal 
The prisoner has been 
sentenced to fine and imprisonment for the 
offence of criminal breach of trust. It was 
argued af the first hearing of the application 
that the facts found by the Lower Court did 
not amount to the offence- which it had been 


held was proved against the prisoner, because 
the prisoner was a partner with the prose- 
cutor. i 


The deposition of Brindabun Chunder 
Roy, the prosecutor, ise as follows :——“ On 
the 21st Assar, I sent Lall Chand Roy, my 
servant, to Bhairoh Bazar, with 75 bags of 
sugar and 160 maunds or. thereabouts of 
suparee, valued at rupees 1,670, to be sold 
on my account and the proceeds remitted in 
cash. He has remitted rupees 250 in cash 
and rupees 292 in goods. A balance of rupeés 
872 is due, which defendant says he has not 
got.” The prisoner in his defence says :—~ 
“Plaintiff gave me 75 bundles of sugar 
and 160 maunds of suparee valued at rupees 
1,670. Of the price I remitted rupees 250 
iu cash, and purchased grain of various kinds 
for rupees 214, I have since paid the entire 
fmount. ‘The charge is made because I 
claim to have a share of one anna in the 
profits.” 


Of the witnesses for the prosecution, 
witness No. 1, Gridhar Lala, deposes :— 
“ Plaintiff gave prisoner 1,670 rupees worth 
of sugar and suparee to be taken to Bhairoh 
Bazar. When prisoner returned, he gave 
over in money and goods rupees 700 odd.” 
Witness No. 2, Ramdyal Pyne, deposes that 
“ the 1,670 rupees worth of sugar and suparee 
were despatched with Lall Chand Roy to 
Bhairoh Bazar to be sold, and the proceeds 
remitted by hoondee. Defendant remitted 
in tash and in grain about rupees 798, 
leaving a balance of rupees 872. Lall Chand 
said he had brought the money, but could 
not tell what had become of it. Lall Chand 
is plaintiff’s servant.” Witness No. 3, Alik- 
chunder Datt, deposes :—‘ On the 3rd Kar- 
tick, having gone to Brindabun Roy’s house, I 
found bim and Lall Chand settling accounts, 
The ,former demanded rupees 872 from the 
latter, who said he had brought the money in 
his boat, but could not tell what had become 
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of in” Witvess No. 4, Issur Chunder jir- | On that day I heard Brindabun say that 
cra, deposes :—'! On the 25th Assar plait tiff) Lall Chand was his partner.” 


made over 1,670 rupees worth of sugar and 
suparee to defendaut to sell in Bhairoh 
Bazar and to remit the proceeds in hoon:ee. 
Ou the 2nd Kartick defendant returned, ind 
plaintiff asked him for his accounts. He 
said he had remitted rupees 798 in cnsh, ind 
that he had brought the rest in his boat, 
and could not say what had become of Oe 
Witness No. 5, Goluck Chuuder Shaha, de- 
posed that “the plaintiff gavo’ defendant 
1,670 rupees worth of sugar {fo sell and 
remit the proceeds. Defendant returned on 
the Ist Kartick, aud said that be iad reriit- 
ted rupees 798, aud that the rest had b2en 
stolen from his boat, He made off on the 


night of the 2nd.” S 


; ; | 
- Of the witnesses for the ‘defence,— 


‘Witness No. 1, Bykunt Churn! Doss, des 


poses:—“In Assin last, accused gave pla nt- 
iff rupees 1,047 in silver and rupees 13.) in 
grain. I heard of the payment, Acus- 
ed is partner of plaintif. Plaintiff sail so 
always. I saw the money paid. The payn ent 
was made at Juttha, where I liad gont on 
business. It was defendant stated the 
amount, Plaintiff said nothing.” Wits.ess 
No. 2, Chunder Madhub Ghose, deposes :— 
“ I saw defendant give plaintiff rupees 147 
in cash and rupees 135 in grain. I kiow 
that defendant is a partner becausé I and he 
load in the same mart. The payment was 
at Brindabun. -I had gone there heaing 
there was a row between plaintiff and de- 
fendont.”. Witness No. 3, Komul Kisto- 
Samaldar, deposes :—*" Defendant paid plaint- 
iff rupees 1,045 in silver and rupees 135 in 
grain at the Lukhee-poojahin Assin. They 
ure partners. Issur Chunder Shaha is my 
That is how I happened te be 
on the spot.” Witness No. 4, Petum oer, 


deposes that he also saw the payments. 


relation. 


‘Accused and complainant were parizers. 


Frog 


The Magistrate upon this evidence re- 
cords a long judgment. The material parts 
are these :—‘ Admitting for the sake of 
argument that the partnership is a fact, I 
cannot admit that the argument for the 
defence is correct, which asserts that in such 
acase the Criminal Courts have no juris- 
diction. ¥ * * In this instance, the case is 
stronger, for whereas accused only pretends to 
2 one-anna share in the partnership the sum 
said to have been misappropriated amounts 
to rupees 872, whereas his sixteenth of the 
whole consignment amounts to about rupees 
100. Even were he at liberty to help him- 
self, this is all he would be entitled to. It 
may be remarked that this sum of rupees 
100 is very suspicionsly near the rupees 100 
stated by the complainant to be the annual 
pay of the accused. Payment by percentage 
does not transfer a servant info a partner, 
* * * T hold that if the evidence for 
the prosecution be worthy of credit, and 
that for the defence be not so, the offence of 
criminal misappropriation stands proved 
against the accused.” The Magistrate then 
carefully goes through each witness’s deposi- 
tion both for the prosecution and the de- 
fence, and, after giving his reasons for credit- 
ing the witnesses for the prosecution and dis- 
believing those for the defence, decides :— 
“ T can’t think the payment proved.’ He 
adds, admitting it proved, accused is not in 
‘his opinion entitled to an acquittal, and he 
goes on to give his reasons for this, and ends 
by finding the prisoner guilty, and sentenc- 


ing him to one year’s rigorous imprisonment, . 


and a fine of rupees 872, or in default fur- 
ther imprisonment and a fine of rupees 872, 
or in default further imprisonment for eight 
months. af 


The case was then taken before the Ses- 


sions Judge ou appeal, He states :— With- @ 


- 
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out the admission made by the appellant of 
his having received certain property from 
the plaintiff, I should have looked upon the 
truth of the charge with suspicion. I ob- 
serve that no enquiry has been made by the 
Magistrate, as to the éounection which ex- 
isted between the parties, whether he was 
a partner as alleged, and claimed a share, or 
whether he was servant. The admission, 
however, clears up doubts upon this point ; 
and it cannot be disputed that the appellant 
was entrasted with property to the amount 
of rupees 1670. The only question, there- 
fore, calling for a decision is whether he has 
re-paid the money tothe plaintiff as the value 
realized by the sale of the' property with 
which he had been entrusted, or had mis- 
appropriated it. I consider it immaterial 
whether he was acting in the capacity of a 
servant or a partner. The evidence, it may 
be noticed, tends to show he was acting in 
the capacity of a servant.” ‘The Sessions 
Judge then goes on to allude to the evidence 
for the prosecution and for the defence. He 
says he considers that the Magistrate was 
right io his finding upon the evidence ; and 
though discrepancies exist in the evidence 
of the plaintiff, they are not sach as to vitiate 
the truth of the charges, and are certainly 
not so detrimental as those brought forward 
in the evidence for the accused :” and the 
Sessions Judge concludes :— On the whole, 
-I am of opinion that the charge against the 
appellant was clearly proved, aud that he was 
justly convicted.” | 


The question raised before us is on a 
point of law. We have no authority in 
revising the proceedings of the Lower Court 
- in this cage to interfere, except there has 
‘been some mistake in law. It is said that 
both Courts held that it was immaterial to 
find whether the accused was a servant or 
a partner “Of the plaintiff, and that if he 
was a partner, he cannot be held guilty of 
criminal misappropriation of what, in fact, 


belonged to himself. In my *opiniou both 
dhe Magisttate and the Sessions Judge, 
though they have held that the accused was 
guilty, whether he was a servant or a part- 
ner, have at the same time distinctly found 
that he was not a partner but a servant. 
Both Courts, observing the discrepancies in 
the depositions of the witnesses on the 
point, still held that the defence of the ac- 
cused of itself was evidence that he was a 
servant, If that decision is not founded ou 
any mistake in law, it is final, and not open 
to revision. But it has been argued that 
the accused’s statement does not admit that 
he was a servant, if it is taken as a whole, 
I agree with the Lower Courts that, even 
taking the whole of it, the accused admits 
that he was bound to account to the plaintiff 
for the, consignment which was made over 


to him, but that he claimed a one-anna 


share of the profits. This claim of his, 
though it may not make him a servant, does 
not, to my mind, make him a partner: and 
the accused did not even allege that he 
was a partner. An agents remuneration 
being a share in the profits, does not there- 
by constitute the agent a partner. The 
accused does not any where say that he 
is a partner ; and we never hear of this de- 
fence until the witnesses for the accused are 
examined. The statement of the accused 
ig that he has not misappropriated the 
plaintiff's money, but that he has accounted 
to him for the whole of it; and his wit- 
nesses also depose that he did account to the 
plaintiff as alleged. The whole question 
before the Lower Court was one of fact 
whether the accused came back with the 
false story that -he did not know what had 
‘become of the money. The decision of the 
Magistrate and the Sessions Judge on this 
question of fact against accused is final, I 
cannot see that it is in any way vitiated’ by 


being wrong inlaw. I am rather inclined 


to think that there might be circumstances 


w 


e 


‘on the facts found by it 
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under which» one partner might be guilty 
of criminal breach of trust against anot er, 
partner, But the question does not alise 
bere, as the Court find that the accused ‘vas 
not a partner. 


I held this opinion when ‘ the 
was first argued upon the application being 
made, md I would then have rejected 
the application. But as my learned nol- 
league doubted the legality of the Lo'ver 
Court’s decision, I agreed in | the o1 der 
sending for the papers of the’ case, ind 
also in sending for the accounts which the 
plaintiff in his deposition stated that the 
accused had given him. The plaintiff has 
not produced these accounts. ‘It is not 
certain how he has been made acquainted 
with our order. His deposition, regariling 
them is not clear as to whether -the ac- 
counta were verbal or written accounts. On. 
re-consideration, it appears to me thai we 
have not authority, sitting as Court of re- 
vision,-to send for additional evidence in 
the case, but that we have to decide whe- 
ther the Lower Court is . right in law 
and the evi- 
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dençe then before it. On the evidenc: as 
recorded, I, think the conviction is ‚rood 
in law, and would therefore not interfere. 
Kemp, J.—I think this convictioa is 
illegal ; the accused has been convicted u ider 
Section 406 of tho Indian Penal Cod2 of 
the offence of criminal breach of trust, I 


am of opinion that the gist of the offimee, 


viz., a “ dishonest misappropriation,’ is 
wholly wanting, the accused being & part 
owner of the property. . 

The purport of the accused’s defense is, 
in my Opinion, not as my colleague re: ding 
probably from the English version thinks, 
viz., that the defendant claimed to have 
a one-anns share in the profits only ; for the 
defendant states :—“ I say I am a siarer 
to the extent of one anna.” He (z. e., the 
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prosecutor ) says:—-“‘IT am a servant.” My 
learned colleague gays that the accused does 
not anywhere say he.was w. partner, but 
he: does so most distinctly in hie defence, 
as quoted above from the vernacular, I am 
free to admit that an allowance of a portion 
of the profits or goodg would nat destroy the 
relation of master and servant. 


For instance, a partner in a firm contracts 
to! give his clerk one-third of the profits of 
his own share with the knowledge and con- 
sent of his co-partners. Such an arrangement 
would not make the clerk a partner, but in 
this case the defence is that the accused was 
a ipartner, and, therefore, co-owner of the 
goods. 


My learned colleague is of opinion that 
the Lower Courts have found on the evidence 
that the accused was a servant. The Ma- 
gistrate does not come to any finding on 
that point. He seemed to think it quite 
immaterial whether the accused was a part- 
ner or a servant, and that he was equally 
guilty in whichever capacity he acted. The 
Sessions Judge, though remarking that the 
evidence ‘tends’ to show that the accused 
was acting in the capacity of a servant, deem- 
ed the question an immaterial one. 


On turning to the evidence upon which the 
Magistrate relies, viz., the statements of the 
witnesses 3 and 5, I do not find that they say 
one word as to the accused being the servant 
of the plaintiff. 


The evidence for the defence is of a 
much more respectable character: it is that 
of merchants trading in the same mart as 
the prosecutor. They most clearly depose to 
the fact of the accused being a partner. 


| The prosecutor is entitled to an account from 

the accused, which he admits he received in 
writing, and which he was called upon by 
this Court to produce. He has not produced 
these accounts; whether intentidnally or 
because he has received no informatiou of 
the call of this Court, I do not eare to 
decide. The prosecutor’s remedy is in a 
civil suit for an accouut. a 


Lam of opinion that the accused has been: 
illegally convicted. I would therefore quash 
the proceedings and direct the immediate 
release of the accused. 


| Mitter, J.—I concur with Nir. Justice 
Kemp for the reasons set forth in his 
judgment, 
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The 12th March 1868. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’hle W. S. Seton-Karr, 

~ L. S. Jackson, J. B. Phear, and A. G: 
Macpherson, Judges, 


Whipping—Section 46, Code of Cri- 
minal Procedure—Act Vi of 1864. 


Reference to the High Court by the Sessions 
Judge of Mymensingh, under Circular 
- Order No. 17, dated the 17th June 1863. 


Nassir versus Chunder and others. 


Herd by the majority, that when a person who has 
not: been “ previously convicted,” (vide Section 4 Act 
VI of 1864,) is convicted at one time-of two or more 
offences, itis illegal to sentence him to whipping for 
one of those offences, in addition to imprisonment or 
fine for the other or others; but it is not illegal to 
sentence him to one whipping in lieu of all other punish- 
menk, : ° 

Hep, further, that when a person who has been “ pre- 
viously convicted,” is convicted at one time of two or 
more offences, he many be punished with one, but only 
ore whipping, ix addition io any other punishment to 
‘which, under Seetion 46 of the Code of Criminal Pro- 
cedure, he may be liable. ' 


Mucpherson, J.—Trits case has been sent 
to a Full Bench by a Division Court, before 
whom it came when sitting as a Court of 
Revision. As we unfortunately do not agree 
in the view we take of the point referred, it 


becomes necessary for me to express my 


opinion first» 
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“ that if the case be tried by a` Magistrate, 
‘the punishment shall not in the aggregate 
‘exceed twice the extent.of punishment 
“ which such Magistrate is by his ordinary 
« Jurisdiction competent to inflict?’ 


Section 22 prescribes the extent of punish- 
ment which a Magistrate was, at the time of 
the passing of Act XXV of 1861, by his 
ordinary jurisdiction competent to inflict,— 
‘‘imprisonment of either description not ex- 
“ ceeding the term of two years, including 
“ such solitary confinement as is authorized 
by law, or fine to the extent of 1,000 rupees, 
“ or both imprisonment and fine in all cases 
“in which both punishments are authorized 
“ by the Indian Penal Code.” 


When the Code of Criminal Procedure 
became law, whipping was not a punishment 
which could be awarded under the Penal 
Code. Subsequently, however, Act VI of 
1864 was passed, and the punishment of 
whipping was thereby authorized in cer- 
tain cases. The question arises whether in 
eases in which whipping may be awarded 
under Act VI of 1864, whipping can be 
said to be one of the penalties prescribed by 
the Indian Penal Code, which the Magis- 
trate is competent to inflict within the mean- 
ing of Section 46 of the Criminal Procedure 
Code. 


I think it is one of these penalties. 


The preamble of Act VI of 1864 declares 
that “it is expedient that in certain cases 
“ offenders should be liable, under the provi- 
“ stons of the Indian Penal Code, to the pun- 
“ishment of whipping;” aud Section 1 de- 
clares that “in addition to the punishments 
“ described in Section 53 of the Indian Penal 
“ Code, offenders are also liable to whifping 
“ under. the provisions of the said Code.” 


Reading the preamble and this first 
Section together, it appears to me that their 


The question is, what 18 the maximum of | effect is this, that Section 53 of the Indian 
punishment to which a Magistrate of a Dis- » Penal Code must be read as if whipping were 
trict can legally sentence a person convicted | mentioned in it as one of the punishments 


nt one time of two or more offences punish- 
able under the same or different Sectious of 
‘tHe Indian Penal Code ? 


-Section 46 of the Criminal Procedure Code 
enacts that it shall be lawful “ for the Court 
‘f to sentence such person for the offences of 


“which he shall have been convicted to the . 


‘several penalties prescribed by the Indian 


“ Penal Code; which such Court is competent 


“td inflict; such penalties, when consisting 
wy‘ of imprisonment, to commence the one after 


ts, 


; © the expiration of the other * * * provided | 


to which offenders ave liable under the pro- 
visions of the Code, and that all whipping 
under Act VI of 1864 is to be deemed to 
be whipping under the provisions of the 
Indian Penal Code. The Whipping Act is 
not very clearly expressed. But this ap- 
pears to me the only meaning that can be 


. attached to the words ander the provisions 


‘of the Indian Penal Code,” which occur in 
the preamble and the first Section. 


The second Section specifies the offences 
for which whipping may be awarded in lieu 


~ 


- + 


! 
42 Criminal THE WEEKLY REPORTER. Rulings. [Vol]; IX. 
‘ ] 1 a 
I I 


ee s me ae eA AAH AH A a ad anaa oe i i e 


of any other punishment. Itis as follows :— | under Act VI of 1864 is to be deemed a sen- 
“ Whoever commits any of the folloving | tence passed unde the provisions of the Penal 
“offences may be punished with whipping | Code, I think further that whipping is a 
“in lieu of any punishment to which he) punishment which a Magistrate is (in the 
“may for such offence be liable, under the | words of Section 46), “by his ordinary juris- 
“Indian Penal Code, that is to, say,” &c. | diction, competent to inflict ;” that is to say, I 
‘The effect of these words I understand to be | think that a Magistéate is, by his ordinary 
that the Sections mentioned in this 2nd 3ec- | jurisdiction, competent to sentence not only td 
tion are to be read respectively as if words | the punishmeuts mentioned in Section 22 of 
to this effect had been added to each—“ or | the Criminal Procedure Code, but also to 
“in lieu of such punishment (or punishments), | whipping, either as the only punishment, or 
“tho offender may be punished with wiip- lasan additional punishment, as provided in 
“ping.” Act VI of 1864. 


‘What, then, is the greatest amount of 
punishment which a Magistrate can award 
Without exceeding “twice the extent of 
‘‘punishment which he is, by his ordinary 
“ jurisdiction, competent to inflict P” 

! Thero is no doubt that in cases of convic- 
tion, at the same time, of two or more offences 
punishable by imprisonment and fine, the 
Magistrate has power to sentence, on the 
whale, to four years’ imprisonment and fine, 





It is argued that as this 2ud Section says 
that whipping is to be in lieu of any 
punishment to which the convict maj, be 
liable under the Indian Penal Code, it is 
clear that the whipping itself ‘cannot be 
under the Indian Penal Code. (But it ap- 
pears to me that “any punishment” 1st 
be read as “any other punishment :” and 
that this was the intention of the fiam- 
ers of the Act is shown by Section 3, in 
which, under precisely similar circumstai.ces, |-with one year’s additional imprisonment if 
the word “other” occurs. Moreover, I iave | the fines are not paid. Butit is more difficult 
said that I consider. that by reason of the, to say what is the limit in cases in which 
presinble and the first Section, all whipoing : whipping has been awarded. ) 
under Act VI of 1864 is to be deemel to i i 
be whipping under the Penal Code; and if I 
am right in that opinion, then the whipping 
under Section 4, as well as under the cther 
Sections of the Act, must be deemed fo be 
under the provisions of the Penal Code. 


On the whole, I think that whippirg is 
one of the penalties prescribed by thé Fenal 
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, According to the literal interpretation of 
Section 46 of the Criminal Procedure Code, 
a Magistrate (inthe view I take of his pow- 
ers) might aeutence, upon several convictions 
at the same time, to four years’ imprison; 
ment with fine, and another year’s impri- 
sonment in lieu of payment, and two 
Code within the meaning of ‘Sectior 46 wh ppings ; for acini oe Fe eye only that 
af the Criminal Procedure Coda. i the punishment shall-not in the aggregrate 

f i ‘exceed twice the extent of punishment 
Then is ita punishment which a M igis- | ‘which such Magistrate is by his ordinary 
trate is competent to inflict ? At first I had i « jurisdiction competent to inflict.” But 
doubts on this point, the powers of a M Ęgis- these words of Section 46 must be read with 
trate being defined in Section 22, and whipping | the provisions of Act VI of 186+; and under 
not being one of the punishments there men- | that Act it appears to me that in no case can 
tioned. But it appears from Section, 8of| more than one sentence of whipping be 
Act VI of 1864 that a Magistrate of a Dis; passed. Sucha thing as double whipping 
trict has the power to punish with whipring:} ig uot contemplated by Act VI of 1864, 
for, unless a Magistrate was intended to have | This appears to me from the general tenor 
that power, it would have been quite un-|of the whole Act, and is shewn more espo- 
necessary to enact that “no sentence of cially by the Ith, 10th, and 1lth Sections, 
“ whipping shall be passed by any officer in- | which provide that when , whipping is 
“ ferior to a Subordinate Magistrate of fhe | awarded in addition to imprisonment, the 
“ first class, unless he shall have been express- ; whipping shall be inflicted immediately on 
“ly empowered by the Local Governmeat to; the expiry of fifteen days from the date of 
“ pass sentences of whipping.’ The exclusion | the seutence, or (in the case of an appeal 
of inferior Magistrates from the exergise of | having beeu made) immediately on the re- 
the power would seem to import the pcsses- | ceipt of the order of the High Court confirm- 
sion of the power by superior Magistrat:s. ing the seutence,—that ‘Sin no case, if the 
Asa Magistrate may pass a sentence of | % cat-o-nine-tails be the instrument employed 
shipping, and as a sentence of whipping '* shall the punishment of whipping exceed, 
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“one hundred and fifty lashes, or, if the 
“ rattan be employed, shalë the punishment 
“exceed thirty stripes,” —and that ‘no sen- 
** tence shall be executed by instalments.” 


With these provisions in the Act, and in 
the absence of any indication of an inten- 
tion that a man should be liable to be sen- 
tenced at one time to more than one whip- 
ping, I am of opinion that under Section 46 
only one whipping can be awarded. 


But although I think a Magistrate would 
be acting within the letter of the law in 
passing a sentence, amounting in all to four 
years’ imprisonment with whipping, and a 
fine of 1,000 rupees, or an additional 
period of imprisonment for one year, in my 
opinion he would not exercise his discretion 
wisely in passing such a sentence on any 
person who had not previously been convict- 
ed of the like offence. For itmay be very 
much doubted whether it was the intention 
of the legislature to authorize whipping in 
the case of asecond offence, except when the 
ordinary punishment for a first offence had 
been tried and failed ; or in the case of a first 
offence, if whipping was to be accompanied by 
imprisonment under a simultaneous sentence. 
The punishment of whipping for a first 
offence is one which recommends itself not 
only from its deterrent qualities, but from this 
that if does not expose the offender to the 
risk of contamination and demoralization 
which he necessarily incurs if sent to pri- 
son. The latter object is defeated, if one 
who has not previously been convicted 
(using the term in the sense of being con- 
victed before the commission of the offence 


for which he is about to be punished) is 


sentenced to imprisonment as well as whip- 
ping. 

The Whipping Act is one in the construc- 
tion and carrying out of which very many 
. difficult questions arise. And it is impos- 
sible to warn Magistrates and other officers 
sufficiently strongly to be cautious and mo- 
derate in acting under it. In no case can a 
Magistrate be justified in passing a sentence 
of whipping if he has any doubt as to his 
legal competency to do so. 


The answer which I would give to the 
question put to us is :—A Magistrate is com- 
petent to sentence a person convicted, at one 
time, of two or more offences punishable 

_under the sgme or different Sections of the 
Indian Penal Code, to imprisonment for four 
years with whipping, and to fine amounting to 
3000 rupees, or, in default of pay- 

gnent, to a further period of imprisonment 
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not exceeding one year. This would be 
the maximum aggregate punishment which 
any Magistrate could pass under Section 46 
of the Criminal Procedure Code. 


Phear, J—The punishment of whipping 
is given by Act VI of 1864. , It seems to me, 
upon consideration of the preamble and the 
words of the Ist Section, that the Legisla- 
ture in passing that Act intended to make the 
punishment of whipping to be read thence- 
forth as if it had been included among the 
punishments prescribed by the Indian Penal 
Code. 


The preamble is in these words, “ where- 
asit is expedient that in certain cases, 
offenders should be liable, under the provisions 
of the Indian Penal Code, to the punishment 
of whipping ; it is enacted as follows :” 


Section 1 enacted that “in addition to the 
punishments described in Section 53 of the 
Indian Penal Code, offenders are also liable 
to whipping under the provisions of the 
said Code.” 


Section 8 of the same Act also seems 
tő me by implication to give power to a 
Magistrate to pass sentences of whipping. 
No sentence of whipping, it says, shall be 
passed by any officer inferior to a Magistrate 
of the first class, unless he shall have 
been expressly empowered by the Local 
Government to pass sentences of whipping. 
I cannot escape from the conclusion, that 
Act VI of 1864 intends to insert in the 
Penal Code among the punishments there- 
in prescribed, the punishment of whipping, 
and also to empower a Magistrate to pass 
sentence of whipping. 


But this Act does uot anthorize a 
Magistrate to pass, simultaneously, several 
sentences which shall take effect in succes- 
sion to one another. That provision is given 
solely by the Code of Criminal Procedure. 


. The 46th Section of that Act says, 
“when a person shall be convicted at one 
time of two or more offences punishable 
under the same or different Sections of the 
Indian Penal Code, it shall be lawful for 
the Court to sentence such person for the 
offences of which he shall have been con- 
victed to the several penalties prescribed 
by the said Code, which such Court is com- 


“petent to inflict ; such penalties, when con- 


sisting of imprisonment, to commence the one 
after the expiration of the other. Is shall 
not be necessary for the Court, by reason 
only of the aggregate punishment for the 
several offences being in excess of the pun- 

w 
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inflict on conviction of a single ‘offence ta 
send the offender for trial before a hivher 
Court. Provided that in no case, shall the 
person be: sentenced to imprisonment fora 
longer period than fourteen years; and pro- 
vided also, that if the case be: tried oy a 
Magistrate, the punishment shall not in the 
aggregate exceed twice the extent of pun- 
ishment which such Magistrate is by his 
ordinary jurisdiction competent inflict ” 


T think that a Magistrate has no power to 
inflict a succession of punishments’ except 
under the piovisions ot this Section 46 of 
the Codeeof Criminal Procedure, It is, 
therefore, necessary to consider what are 
the sentences which that Section autho:izes 
a Magistrate to pass; to take effect in suc- 
cession. 


It is clear that unless this Act has veen 
altered by subsequent legislation, ‘the differ- 
ent penalties of the Indian Penal Code to 
which this Section refers, are the penrlties 
prescribed by that Code at the time that the 
Criminal Procedure Act was passed. It is 
also clear that the proviso at the,end of the 
Section, unless similarly altered by st .bse- 
quent legislation, means now, as it neant 
when it was passed, in referring to the 
ordinary jurisdiction of the Magistrat» the 
ordinary jurisdiction such as it .then 


existed. | 


I believe there is no contention but that 
the ordinary jurisdiction of the: Magistrate, 
as it then existed, is that which is mentioned 
in Section 22 of the Code of Cririinal 
Procedure, viz., that he may inflict iraipri- 
sonment up to a term of 2 years with: fine 
commutable to imprisonment for, 6 mor ths ; 
so that it appears to me, unless! Sectio: 46 
of this Act has been altered by’ subsec uent 
legislation, the Magistrate, while he has 
power of passing sentences simultane usly 
to take effect in succession the one tə the 
other, can only in such accumulated sen- 
tences give the penalties which were pre- 
scribed by the Penal Code, as it existed at 
the time of the passing of the Crininal 
Procedure Act ; and that he was then li nited 
in the aggregate toa term of 4 years’ im- 


prisonment, with two fines commu.table 
into 6 months’ imprisonment each, cr 12. 
months in the whole. Now it ir not 


suggested that Section 46 of the Criminal 
Procedure has been changed by the Legis- 
lature otherwise than by the passing cf the, 
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effecting such a change. When the Legisla- 
ture by that Act inserted the punishment of 
whipping into the Penal Code for the gene- 
ral purposes of that Code, it did not, as it 
‘seems to me, intend to alter the meaning or 
scope of any other existing Act of Legisla- 
ture. No doubt this Act gave powers which 
no previous Act gave, but, excepting the 
Penal Code, it did not make any other, Act 
uiter language which it did not utter before. 

If it had, ‘when passing it, intended .to do this, 
it could have done so expressly, It clearly, 
to my mind, has not expressly done it, and 
I do not think that there is any such neces- 
sity arising out of the provisions of Act 
Viof 1864, remembering that it is a penal 
Act, as to make us come to the conclusion 
that such a change was effected by im- 
plication. 


On the whole, therefore, it seems to me 
that if a Magistrate exercises the powers 
which are given to him by Section 46 of the 
Criminal Procedure Code, and passes an 
accumulated sentence, he must confine him. 
self to the penalties prescribed by the 
Penal Code, before it was altered by Act 

6 of 18G4. He cannot include in that 
aa the punishmeut of whipping, and 


ishment, which such Court is competent to.| thing in Act VI which goes the length of | 


be cannot exceed in total twice the extent. 


of his ordinary jurisdiction as defined by 
Section 22 of the Criminal Procedure 
Code, 


Jackson, J.—~I_ have arrived at the same 
conclusion as my brother Macpherson, and 
generally for. the same reasons, 


_ Itisremarkable enongh that Act VI of 1864, 
which legalizes the punishment of whipping, 
is expr easly designed by its terms to become, 
I may say, a portion of the Indian Penal 
Code, but contains no reference whatever, 


from first to last, to the Codé. of Criminal 


Procedure. If the result of that omission 
were that neither the Criminal Procedure 
Code, nor any other Act, except the Indian 
Penal Code, were altered or affected by the 
provisions of Act VI of 1864, it seems to 
me that the result would be that no officer 
or any Court whatever would be competent 
to inflict the punishment of whipping : be- 
cause if Section 22 of the Criminal Pro- 
cedure Code were unaffected by the ferms 
of Act VI of 1864, the several Courts and 
officers therein enumerated would still be 
| bound by the limits of punishment laid 
down in that Section, and would have no 


Whipping Act, asit is termed, or Ast VI | authority to go beyond thọse limits bg” 


of 1864. But I am unable to find any 


F 


'uwarding a sentence of whipping, 
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But looking to the terms of Section 8 of 
Act VI of 1864, itappears to me that the 
Legislature intended to invest, and did invest, 
all officers not inferior to a subordinate 
Magistrate of the ‘first class, with the 
power of passing sentences of whipping, and 
that it reserved to thé Local Goverument 
the power of authorizing inferior Magistrates 
also to exercise the like power. The result, 
therefore, of the amalgamation, so to say, of 
the Whipping Act with the Indian Penal 
‘Code, and of the operation of that Act upon 
the Cdde of Criminal Procedure, will be, in 
my opinion, to insert in Section 53 the pun- 
ishment of whipping as one of those to which 
offenders are liable, under the provisions of 
the Code ; to insert in the several Sections 
of the Penal Code enumerated in Sections 
2,8, and 4o0f the Whipping Act, the punish- 
ment of whipping as a punishment to which 
n person committing the offences described 
in the respective Sections will be liable, 
either in lieu of another punishment, or in 
addition to the other punishment, as the 
ease may be ; also to add to Section 22 of 
the Code of Criminal Procedure the punish- 
ment of whipping as included within the 
ordinary jurisdiction of the Court of ‘Ses- 
sions, of the Magistrate of the district, and 
of subordinate Magistrates of the first class 
without condition, and subordinate Magis- 
trates of the second class, when expressly em- 
powered by the Local Government as pun- 
ishments each was competent to inflict ; and 
lastly, to introduce into the Schedule annexed 
to the Code of Criminal Procedure, in the co- 
lumn of punishments, that of whipping in the 
several cases and under the respective condi- 
tions which are prescribed by the Whipping 
Act. That being.so, and the limit of the 
ordinary jurisdiction of the Magistrate being 
enlarged to the extent I have said, it seems 
to me to follow that in the case of more than 
two convictions of the offences specified in 
Section 2 of the Whipping Act, a Magistrate 


would’ be within the strict letter of the law, l° 


if he passed sentence of punishment not ex- 
ceeding four years’ imprisonment, with fine, 
as permitted by Section 22, and whipping 
not exceeding thirty stripes, if inflicted with 
the rattan ; for it appears to me that, in that 
respect also, there is a modification of Sec- 
tion 46 of the Code of Criminal Procedure in 


respect of this,- that it would not be lawful ' 


for the Magistrate or for any Court to sen- 
tence an odpnder, no matter how many 
offences he might be convicted of, to more 


w, {han thirty stripes, if the rattan be the instra- 


nient of punishment. ‘This is the conclusion 


THE WEEKLY REPORTER. 


Rulings. 45 


ee er 


at which I have arrived after careful consi- 
deration of the subject ; and I only add that 
I entirely concur in the observations of my 
brother Macpherson both as to the very 
numerous and difficult questions of construc- 
tion presented by the Whipping Act, and al- 
soas to the extreme caution which it behoves 
Magistrates and Courts of Justice to employ 
when putting in force the provisions of thut 


Act. 


Seton-Kurr, J.-~There is no doubt, as has 
been very justly remarked by my learned 
brethren who have preceded me, that there 
are several questions of nicety and difficulty 
arising in the constraction of what is know 
as the Whipping Act. 


On the whole, I am inclined, substantially, 
to agree with the couclusions arrived at by 
Mr. Justice 


* I think there is not the least Campbell,* to be 


doubt that a Magistrate can sen- 


tence for offences so punishable found in the 
te two years’ imprisonment and = printed papers 
fine, or six months in default of furnished to us 


payment, total 24 years; and in 
ease of two or more offences, up 
to four years and fine, and one 
year's imprisonment in default, 
total five years. 

Flogging cannot be inflicted 
in leu of any part of the pun- 
ishment, or punishments, which 
can be inflicted for any one 
offence. When fogging is in- 
flicted in lieu of any other pun- 
ishmenf, no other punishment 
ean be inflicted for that offence, 
And when a Magistrate has 
punished otherwise for two offen- 
ces, I think that he cannot flog 
for a third offence. Butin cases 
in which flogging can be award- 
ed in addition to other punish- 
ment, it seems fo me that the 
Magistrate having jurisdiction 
to try the case, can inflict it in 
addition to the full measure of 
his ordinary powers, €e g, to 
two years and six months, and 
to stripes in addition, or to five 
years and stripes in addition, 
and the maximum number of 
stripes caunot be doubled.” 


for thisreference, 
which conclu- 
sions are dated 
the 24th of Sep- 
tember 1866. 
The judgment is 
quuted in the 
margin. 

But of course 
it becomes ne- 
cessary for me to 
state more parti- 
culatly what my 
conclusions are. 
I deem it unue- 
cessary to set out 
at length the 
various Sections 
which have been 
already quoted 
by my learued 
colleagues. 


The first conclusion at which I havo 
arrived is, that by Section 1 of Act VI of 
1854 whipping is added to Section 53 of the 
Indian Penal Code, and that it thereby 
, becomes a seventh punishment, which offi- 
, cers dealing with that Code are empowered 
, to administer. 


Theu comes the difficulty which has been 
already pointed out, viz., that the Whipping 
Act contains no reference to, or mention 
whatever of, the Code.of Criminal Procedure, 
aud yet that the Magistrate ought to be held 
to administer the Code of Crimiual Procedure 
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when he administers the Whipping Act. I 
cannot myself doubt that when a Magisti ate. 
administers any of the punishments defined 
in the Penal Code, with the Whipping Act 
added to it, he does at the same time adminis- 
' ter, and is bound by, the Code: of Crini- 
nal Procedure. I do not think that he ad- 
ministers whipping under Act VI of 1864 
alone, and not under the Criminal Procedure 
Code. : 


But when we come to look at Section 46 
of that Code, which is a very important Sec- 
tion, altering, as I believe it does, the old 
Criminal Law of the country as, formerly 
administered, aud empowering Magistrates, 
` in certain cases and with certain restric- 
tions, to give cumulative punishment, I 
do not think that we are justified in apply- 
ing that particular Section to the punish- 
ment of whipping, which can or' may be 
administered by Act VI of 1864.'' I think 
that an express mention of this Section 46 
would be necessary in Act VI of: 1846 to 
enable a Magistrate to make -whipping 
cumulative for first offences ; and withcut 
such a distinct proviso, I shrink from ho.d+ 
ing that offenders can be whipped aad 
imprisoned for such first offences, | 


I do not lose sight of the difficully which 
arises if we lay it down that the Magistrate 
does administer the Criminal Procedure 
Code in all cases, and yet that he is shut 
. out from one particular Section ,of it, in 
some cases ; but, I am bound to look at tiie 
intention of the Legislature in, making 
whipping a legal punishment at all. ' 


Looking to the objects of the Whippit g 
Act, itis quite clear to me that that Abt 
empowered Magistrates to administer the 
punishment of whipping to two broad ard 
distinct classes of offenders: firstly, offend- 
ers whom it was thought necessary ‘oO 
punish with whipping tz dieu of other 
punishments ; nnd, secondly, more. harden- 
ed offenders who, on conviction of certa n 
specified offences, were thought fit’ subjec:s 
for whipping in addition to other: punish- 
ments. ButI am unable to come to tle 
conclusion that Act VI of 1864 contem- 
plated that whipping should be cumulative, 
except in the case of hardened offenders. ° 


For instance, a man, not being a old 
offender, is arraigned, tried and eonvictel 
on three distinct thefts, It appears to ms 
that it would be competent for a Magistrate t? 
inflict on him 2 years and 6 months, for on} 
theft, nnd 2 years and six months for second, 
aud not more than this for three or four sen- 
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teuces of theft tried together. I do not 
think that it could have been the intention of 
the Legislature, and it certainly is nowhere 
so expressly provided by Act VI of 1864, 
that a Magistrate, having given the maxi- 
mum of imprisonment for two offences of theft, 
could flog for third offence ; or that having 
given a sufficient amount of punishment 
for. one offence, he could, in addition to 
imprisonment, inflict a whipping fer a 
second. 


I am quite clear, on the other hand, that 
in the case of hardened offenders contem- 
plated by Section 4, he might give the 
maximum of imprisonment which be was 
competent to award, and might give a whip- 
ping of thirty stripes in addition, because I 
think that the law itself expressly provides 
for'this. Further, Ido not think that in 
any case, looking to the provisions of Sec- 
tion 10 of the Act, he could give cumula- 
tivé whippings, thatis to say, he could not 
give thirty stripes plus thirty stripes. 

These are the conclusions at which I have 
arrived, after some discussion and a full 
consideration of this question ; and it 
appears to me thatmy conclusions do not 
substantially differ from the practical effect 
of those arrived at by Mr. Justice Phear, 
except in the instances of offenders pre- 
viously convicted, and I may not take ex- 
actly the same view of every portion of the 
Act, or of all the nice questions which have 
arisen out of it. 


Peacoch, C. J.—There are two questions 
which have been submitted for our opinion: 
1sé,;, what is the limit of jurisdiction of a 
Magistrate with full powers in respect to 
imprisonment under Section 46 of the 
Crimiual Procedure Code ? 


There seems to have been no difference of 
opinion upon this point, A Magistrate with 
full powers, upon convicting a prisoner at 
the same time of several offences may sen- 
tence him to twice the amount of punish- 
ment which such Magistrate is by his 
ordinary jurisdiction competent to inflict, 
thatris to say, to punishment not exceeding 
in the aggregate’ 4 years’ imprisonment, and 
fines, not exceeding 2,000 rupees, the 
ordinary limit of his jurisdiction being 
2 years’ imprisonment and fine not excedd- 
ing 1,000 rupees. (See Section 22, Code of 
Criminal Procedure). “ 


I am speaking merely of the extent of 
the jurisdiction of the Magistrates : thew 
punishment for any one of’ the. offences 
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cannot exceed that for which the offender 
is’ liable under the Penal Code, and the 
punishments should be awarded severally. 


The difficulty which seems to have oc- 
curred was whether, if each of two offences 
wero punishable with imprisonment of 2-years 
and fine, the Magistrate if he should fine 
as well as imprison to the full extent of 2 
years for each offence, could also direct by 
his sentence that in default of payment of 
the fine the offender should suffer additional 
imprisonment. I have no doubt that he may 
do so. I take the case of theft as an 
illustration. 


Theft by the Penal Code is punishable 
with imprisonment of either description for 
a period not exceeding 8 years, or with fine, 
or with both. The ordinary jurisdiction of 
the Magistrate of the district extends to im- 
prisonment of either description not exceeding 
the term of 2 years, or fine to theextent of 
1.000 rupees, or both imprisonment and fine. 
Upon conviction of a prisoner of one offence of 
theft, the Magistrate could sentence him to 
2 years’ imprisonment, and to pay a fine of 
1,000 rupees. By the 64th Section of the 
Penal Code, he might also direct by the 
sentence that in default of the payment of 
the fine the offender should suffer imprison- 
ment for a certain term, regulated by the 65th 
Section, in excess of any other imprisonment 
to which he might have already sentenced 
the prisoner. 


By the 65th Section of the Penal Code, the 
term for which the Court directs the offender 
to be imprisoned in default of payment 
of fine, is not to execed one-fourth of the term 
of imprisonment, which is the maximum 
fixed for the offence, if the offence be punish- 
able with imprisonment as well as fine. 
Thus the Magistrate might for one offence of 
theft sentence a prisoner to 2 years’ imprison- 
ment and a fine of 1,000 rupees, and direct 
that in default of the payment of the fine the 
prisoner should be imprisoned for a term not 
exceeding half a year, that being one-fourth 
part of the imprisonment to which the 
Magistrate might seutence him for the 
offence. 


Section 64 of the Code of Criminal Pro- 
cedure directs that “ when a person shall be 
coypvicted at one time of two or more offences 
punishable under the same or different Sec- 
tions of the Iudian Penal Code, it shall be 
lawful for the Court to sentence snech person 
for the offences of which he shall have been 
convicted to the several penalties prescribed 
vy the srid Code, which such Court is com- 
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petent to inflict ; such penalties, when con- 
sisting of imprisonment, to commence the 
ohe after the expiration of the other. It 
shall not be necessary forsthe Court, by 
reason only of:the aggregate punishment 
for the several offences being in excess of 
the punishment which spch Court is com- 
potent to inflict on conviction of a single 
offence, to send the offender for trial before 
a higher Court: provided that in no case 
shall the person be sentenced to imprison- 
ment for a longer period than 14 years, and 
provided also, that if ‘the case be tried by a 
Magistrate, the punishment shall not in the 
ngeregate exceed twice the extent of punish- 
meut which such Magistrate is by his ordi- 
nary jurisdiction competent to inflict.” If 
he convicts at the same time of two offences 
of theft, he may sentence for each offence to 
imprisoument for 2 years, and a fine of 1,000 
rupees, and he may direct, with regard to the 
fine in each case, that in default of payment 
the offender shall suffer imprisonment for 
half a year, which sentences in effect will 
subject the offender to 2 years and a half 
imprisonment in each case, unless the fines 
be paid. By payment of the fines the 
prisoner will be free from the imprisonment 
awarded in default of the non-payment of 
the fines. 


The next question is—whether, if a person 
is convicted at the same time of two or more 
offences punishable under the Indian Penal 
Code, it is lawful*for the Court, in addition 
to the penalties prescribed by the Penal Code, 
to sentence the prisoner to whipping. 


‘There is no doubt thatif the Magistrate 
sentences the prisoner for one only of the 
offences of which he is convicted, he may 
sentence him to whipping, if whipping is 
warranted by Act VI of 1864. But [am 
clearly of opinion that if the Magistrate 
sentences the prisoner for both offences, 
whipping cannot form a portion of the 
punishment for either, 


It is a rule of construction that penal 
Statutes, or’ Statutes which subject men to 
punishment, are to be construed strictly : and 
it appears to me that if there is in the whole 
Statute Book one Act more than another 
to which that rule ought to be applied, it is 
Act VI of 1864, which subjects adults to 
the punishment of whipping. 


The recital in that Act is, that it is əx- 
pedient that in certain cases offenders should 
be liable, under the provisions of the Indian 
Penal Code, to the punishment of whipping. 


`. 


48 - Criminal THE WEEKLY 





, Section leenacts that “in addition tc ‘the 
“punishments described in Section 53 of 
“the Indian Penal Code, offenders are also 
“liable to whipping under the‘ provisions 
“of the said Code.” ane. 


The word “ are’ cannot have been intend- 
ed to medn that whipping was one of the 
punishments which the Indian Penal Code 
authorised, because it was not so ; that pur ish- 
ment was purposely and advisedly omitted 
from the Code. The word is used iu a future 
sense, and means that after the:passing; of 
this Act whipping shall be one of the put ish- 
ments to which offenders shall be liable 
finder the Penal Code. The Act spsaks 
from the time it took effect. The meaning 
is the same as if it had said, “ offenders are 
now by virtue of this Act liable to whippi ig,” 
&c. Section 53 of the Penal Code, which is 
the Section referred to in Section 1 of Act 
VI, contains merely a description of the 
punishments to which offenders: are lisble 
under the Code; that is to say, that the 
punishments therein enumerated are the 
several classes of punishment to which by 
the various Sections of the Code, offenders df 
different kinds are made subject. | The eifect 
of Section 1 is to add whipping’ as ons of 
the several classes of punishments, and 
instead of there being six, as there v'ere 
under the Penal Code, there ara ‘now seven 
classes of punishment. Death is one of the 
punishments, imprisonmeng is another, fine 
is another, whipping is another.’ But it is 
not because death is one of the punishments 
eoumerated in the Penal Code, ‘that death 
is a punishment provided by the Code for 
every offence mentioned in the Code. Such 
also is the oase as regards whipping, 


Section 2 of Act VI of 1864'says ‘hat 
“ whoever commits any of the. following 
offences may be punished with whippinjr in 
heu of any punishment to which he may for 
such offence be liable under the Penal Cale.” 


i 
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' Section 46 of the Code of Criminal Pro- 
cedure says, that ‘when a person shall be 
convicted at one time pf two or more offences 
punishable under the same or different Sec- 
tions of the Indian Penal- Code, it shall be 
lawful for the Court to sentence such person 
for the offence of which he shall have been 
convicted ¢o the several penalties prescribed 
by the said Code.” But it does not say, 
that when a prisoner shall be convicted of 
two or more offences it shall be lawful for 
tlie Court to sentence such person for the 
offences of which he shall have been con- 
victed to the several penalties. prescribed by 
any subsequent Act. 


‘The punishment of whipping is not one of 
the offences prescribed by the Penal Code, 
butit is a punishment prescribed by a subse- 
quent Act, in lieu of the punishment prescrib- 
ed by the Penal Code, or in addition to it, as 
the case may be. The proviso in Section 46 of 
thie Code of Criminal Procedure declares that. 
ifithe case be tried by a Magistrate, the 
punishment shall not in the aggregate exceed 
twice the extent of punishment which such 
Magistrate by his ordinary jurisdiction is com- 
petent to inflict. The ordinary jurisdiction of 
a Magistrate with full powers is defined in 
Section 22, viz., imprisonment not exceeding 
two years, or fine to the extent of ona 
thousand rupees, or both. If whipping be 
awarded in lieu of, or in addition to, any of 
the punishments provided by the Penal 
Code, the punishments for the several 
offences will in the aggregate exceed the 

i . - . 
extent of punishment which a Magistrate 
by, his ordinary jurisdiction is competent to 
inflict. 


‘Section 22 of the Code of Criminal 
Procedure is not intended to describe the 
punishments allotted to the several offences 
of: which a man may be guilty, but merely 
the ordinary jurisdiction of the Magistrate. 
Take theft, again, as an example. Theft by 


It does not say, and it could not say, tha. by’ the Penal Code is punishable with three 


the Penal Code he was liable to be whipyed, | 


ears’ imprisonment, or with fine, or with 
ye; 


but it might say that by the Pedal Code as; both ; but the Magistrate of the district, or 


amended by this Act he shall be liable tc be 
whipped. Take the case of theft. Secticn 2 
of the Act does not say that by the Ponal 
Code a man who commits theft is liable to be 
whipped, but it says that in lieù of giving 
him the punishment inflicted by the Puonal 
Code, viz., three years’ imprisonment and 
fine, he may be punished with! whipp ng. 
Sections 3 and 4 render offenders. liable to 
whipping in lieu of or in addition to the 
punishments imposed by the Penal Code. 


#2 ` ' 
cy x W I 


a Magistrate with full powers, cannot sen- 
tence the prisoner if he couvicts him of the 
offence of theft to three years’ imprisonment, 
and fine without limit, because his jurisdiction 
is limited to two years’ imprisonment, ang a 
fine of one thousand rupees. The punish- 
ment to be awarded for the several offences 
is limited by the Sections of the Penal Code 
which provide the punishment for them. 
I agree that under Act VI of 1864, a sentence 
of whipping may be passed by an officer no 
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inferior to a subordinate Magistrate of the 
firat class. The extent of whipping to 
which a Magistrate may sentence is not 


` limited except by Section 10 of Act VI of 


1864, which limits the amount of the punish- 
ment generally, It matters not whether 
whipping is imposed as a punishment by 
a Magistrate or by a Sessions Judge: each of 
them, if he can pass the sentence at all, can 
impose it to the full extent authorized by 
the Act, ` 


Take theft, once more, as an example. 
Theft is one of the offences for which an 
offender may be punished with whipping in 
lieu of the punishment awarded by the Penal 
Code. The limit of the punishment is con- 
tained in Section 10 of the Act. In no case, if 
the cat-o-nine-tails be the instrument employ- 
ed, shall the punishment of whipping exceed 
150 lashes ; or if the rattan be employed, shall 
the punishment exceed thirty stripes. By the 
Government notification as to the mode in 


\which the punishment of whipping is to be in- 


‘flicted in Bengal, it is directed that the rattan 


shall be the instrument used, and that the rat- 
tan shall not exceed half an inch in diameter. 
If a man is whipped with a rattan for one 
offence of theft, whether under the sentence 
of a Sessions Judge or under the sentence 
of a Magistrate with full powers, he may have 
thirty stripes with a rattan not exceeding 
half an inch in.diameter. If he is flogged 
for that offence with the cat-o-nine-tails in 
those parts of the country where that in- 
atrument is allowed to be used, he may have 
as many as 150 lashes. It cannot be sup- 
posed that it was ever intended that if a 
man should be convicted of two offences at 
the same time, he should be subject to 150 
lashes with a cat-o-nine-tails for each offence, 
amounting to 800 lashes altogether, or to 
thirty stripes with a rattan half an inch in dia- 
meter for each offence, amounting in the ag- 
gtegate to sixty stripes with such an instru- 
ment. If a man is convicted of a theft 
to-day by a Magistrate of a district, he may 
be sentenced to thirty stripes with the ratan; 
if that same man commits another offence 
and is convicted by the Magistrate of that 
second offence six months hence, he can 
have thirty stripes with a rattan for that 
secoud offence. The jurisdiction of the 


AMLavistrate, as regards whipping for those two 


’ 
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offeuces, is limited to thirty stripes for each, 
or sixty stripes in the whole, If the Magis- 
trate convicts the offender of two thefts at 
the same time, is he to be allowed to give 
twice the extent of the punishment which 
he could give fur one of them? When the 
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Legislature in 1861 enacted by the Code of 
Criminal Procedure that if a Magistrate 
should convict a prisoner of, two offences at 
the same time, he should have power to sen- 
tence the offender to the several penalties 
prescribed by the Penal Code for the said 
offences, provided that he should not sentence 
to any punishment exceeding in the aggre- 
gate twice the extent of punishment which 
such Magistrate was by his ordinary juris- 
diction competent to inflict, they knew 
what they were about. They knew what- 
the punishments prescribed by the Penal 
Code were, and they knew that a Magistrate 
had not by his ordinary jurisdiction power 
to inflict more then 2 years’ imprisonment 
with a fine not exceeding 1,000 rupees. 
They would have taken an unjustifiable leap 
in the dark in dealing with the subject of 
punishments, if they had extended the same 
power with respect to any new punishment 
which any succeeding Legislature might 
think it justifiable to impose. 


Section 46 of the Code of Criminal 
Procedure must be construed strictly, and 
limited to the penalties prescribed by the 
Penal Code and to the ordinary jurisdiction 
of the Magistrate as defined by Section 22 of 
the Code of Crimiual Procedure. The Le- 
gisiature, at the time when the Code of 
Criminal Procedure was passed, never intend- 
ed by Section 46 to legislate beyond what 
they could foresee, and to give powers the 
result of which must have been unknown to 
them. The Code of Criminal Procedure 
did not intend to allow two punishments of 
whipping to be inflicted at the same time for 
two offences, of which an offender might be 
convicted at the same time. At the time 
when the Code of Criminal Procedure was 
pessed, the punishment of whippiug did not 
exist. There is nothing in the Code of 
Criminal Procedure, or in Act VI of 1864, 
from which the Legislature can be presumed 
to have intended that if a man should be 
convicted of two thefts'at the same time, he 
might be sentenced to stripes for the one, 


aud to imprisonment and fine for the other. 


The limitation in Section 46 could not have 
that effect ; it is limited to twice the amount 
of punishment prescribed by the Penal Code, 
Which the Magistrate can inflict according 
to his ordinary jurisdiction. If it be held 
that he can punish for one offence with 
stripes, when he punishes for both I see no 
modg by which we can escape from holding 
that he may punish for each by whipping. 
He has not, as it appears to me, the power 
of sentencing to whipping in lieu of 
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imprisoumert for each, and I do not see ‘iow 
he can have the power of sentencing to it in 
either. I do not, believe that it was inter ded 
to sanction such a cruelty as:to allcw a 
double flogging to be inflicted upor a 
prisoner convicted of two offences at the 
same time. The Object of Section 2 in 
giving whipping in lieu of any other purish- 
ment, appears to have heen to avoid the 
crowding of jails and the contamination to 
which offenders might be subjected by bing 
‘inmates of jails. But this object would 
be frustrated if in the case ofan offender 
being convicted of three thefts: he might 
have two years’ imprisonment, and a finu for 
one, and stripes to the extent of thirty ‘vith 
rattan £ an inch in diameter for ench of the 
others of which he might be convicted. 


Looking to the words of the several Acts 
aud construing them according to the ordi- 
nary rales of interpretation, Iam.of opinion 
that ifa Magistrate pr oceeds under Section 
46 of the, Gode of Criminal Procedure, he 
must confine his sentences strictly within 
its provisions. If he proceeds under Ac’ VI 
of 1864, in the case of a conviction for two 
offences at the same time, he must be guided 
by that Act only, and cannot sentence the 
offender for more than one of the offences, 
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The 20th March 1868, 


Present: 
} 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
J. B. Phear, A. G. Macpherson and 
Dwarkanath Mitter, Judges. ' 


i 
Fine—Levy by distress — Sectior, 61 


Code of Criminal Procedure. 
| 


Reference to the High Court in the cas? of 


Chunder Coomar Mitter 
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. In every case in which an offender is sentenced t» fine, 

the Court which sentences the offender’ may iisue a 

warrant for the levy of the amount by distress and sale. 
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The successor in office of a Judge or Magistrate may 
levy:a fine imposed by his predecessor. But the Court 
which levies the fine must be the same as the Court 
which imposed it. 

| . 

‘This case was referred to a Full Bench 
by E. Jackson, J., uhder the following re- 


marks a 


{Tne question faised upon this reference 
is most important. There seems to have 
been already a decision passed upon it, but 
there was then a difference of opinion 
amoug the Judges before whom the ques- 
tion came. On re-consideration, I entertain 
some doubts whether, when a Court which 
séntences an offender to fine, and imprison- 
ment in default of the fine, doeg not also 
direct that the fine shall be levied by dis- 
tress and sale, if not paid, another Court or 
officer has authority to order the fine to be 
levied. It appears to meio be within the 
discretion of the Court passing the sentence 
to order the fine to be levied or not; and, 
if so, the recorded directions on the subj ect 
at! the time the sentence is passed must 
ghide other officers in passing orders re- 
garding it.’ 


"I think it will be as well that this refer- 
ence should be placed before the next Full- 
Bench which sits, for an authoritative ruling ; 
and that such ruling should be embodied in 
a Circular for the information of all Magis- 
trates. 


| The judgment of the Full Bench was 


Aalveked as follows :— 


Beacon C. J.—The case is provided for 
by Section 61 of the Code of Criminal Pro- 
cedure, which enacts that in every case in 
which an offender is sentenced to fine, it 
shal] be competent to the Court which sen- 
tences the offender to issue a warrant for the 
levy of the amount by distress and sale. 


' The power is restricted to the Court 
which sentences the offender: but the word 
‘Court’? is not restricted to the particular 
individual who held the office. The success- 
or of a Sessions Judge may levy a fine 
imposed by hie predecessor, and the same 
rule applies to other officers hy whom fines 


ate imposed. F 


* 


' The limitation of the time within whieh 


finds may be levied is pointed out in Section g 


70 of the Penal Code, 
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The 28th March 1868, 


hd . 


Present : 


The Ilon’ble A. G. Macpherson and 
F. A. Glover, Judges. 


Summing up—Jury~—New trial—Sec- 
tion 379 Code of Criminal Proce- 
dure, 


Criminal Appellate Jurisdiction. 
$ Queen versus Shumshere Beg, 


Committed by the Deputy Commissioner, 
and tried by the Judicial Commissioner, 
of Assam, on a charge of murder. 


When a prisoner is on his trial by a Jury upon a 
charge of murder, it is the duty of the Judge to point 
out to the Jury accurately, the difference between mur- 
der and culpable homicide not amounting to murder, and 
to direct the attention of the Jury to the evidence, and to 
leave them to find the facts and say (under the direction 
of. the Judge as regards the law) of whet offence the 
prisoner is guilty. 


Where the provisions of Sections 879 of the Code of 
Criminal Procedure was neglected, and the Judge did 
notsum up the evidence at all, a new trial was ordered, 

Elshi Buksh’s case (5, W. R., p. 80, Crim.) considered. 
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Macpherson, J.—In this case the ap- 
pellant has been convicted of murder, and 
sentenced to transportation for life. . He was 
tried by the Judicial Commissioner of Assam 
and a Jury. 





The chief objection taken to the pro- 
ceedings below on behalf of the prisoner 
is that the charge of the Judge to the Jury 
was ine effect no charge at all, and that the 
Judge decided all the questions of fact 
himself, and left nothing (unless possibly 
certain questions of law) to the Jury. We 
think the objection taken to the Fudge’s 
summing up is fatal to the conviction. 


The Judge’s charge is as follows :— 


“« The evidence adduced on the part of 
“the prosecution conclusively proves that 
“ the aceused took possession of a fowl 
‘ belonging to & person named Korenga, 

.“ with whom he got angry, because the 
‘* unfortunate man wanted, either restitution 
e“ of his property, or payment for it, and 
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“ that accused then knocked Koérenga down, 
“ killing him with a blow on the head while 
“ he was lying on the groynd. K ts-shown 
“beyond doubt that no provocation was 
‘ given to the accused, and that he struck 
the deceased with all the violence he could 
“use; and you will further observe that the 
“blow was dealt on the decensed’s head, 
“ and that it was inflicted with a bamboo 
“ stick, nearly six feet long and weighing 73 
“ tollahs. Now, such a blow with such n 
“ weapon, on so vulnerable a spot, could hard- 
‘ly fail to cause death: and therefore it 
“ appears to me that the accused's offence 
“ amounts to murder, because, if a man does 
‘on act with a knowledge that it is likely 
“í to cause death, and death ensues, the law 
“ presumes that he intended the result of 
“that act, which he did, with the full 
“knowledge of what that result was likely 
‘to be, and there can be no doubt that any 
“ one in his senses would know he would 
“ be likely to kill a man whom he struck 
“with a heavy stick on the head with all 
his force. The accused may have beeu, 
“and no doubt was, in a passion when he 
“ struck the deceased, but he is not on that 
“ account the less guilty, because no pro- 
“ vocation was piven to him that could 
“t reasonably cause anger. If he had been 
“ provoked, he was in a position to prove 
* the-fact, for two of his countrymen went 
“ into the village with him; but instead of 
“ citing these men to give evidence in his 
“ favor, he called five others, who, to their 
* credit, admitted candidly that they knew 
* nothing about the case. 





“ The charge on which the Deputy Com- 
“ missioner sent up the prisoner for trial is 
“ culpable homicide oot amounting to 
“murder, and all that I have gol to say to 
“you in regard to that head of charge 
“is that should you bring the accused in 
“ as being guilty of it, only you must in 

your verdict say under which of the 
“exceptions described in Section 300 of 
“ the Penal Code, you think the case falls, ` 
‘and you must further say which descrip- 
‘tion of culpable homicide you convict the 
‘* accused of.” 


In this summing up the Judge does really 
leave no one question of fact for the Jury 
to decide; he decides all himself, and says 
expressly that in his opinion it is proved 
that, the aceused has committed murder. 
The only thing that he does leave to the 
Jury is to say which of the exceptions 
to Section 300 of the Penal Code apply to 
` 
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the ease, if they shall hold that the offence 
does not amount to murder. 


It is perfectly tlear that such a, summing 
up is not in compliance with the directicns 
of the law, and is entirely at variance w:th 
the first principles upon which trial: by Jury 
is based. 


Section 379 of the Criminal Procedrre 
Code says that the Judge shall sum'up the 
evidence on both sides. In this case there 
has been no attempt at summing up tue 
evidence. The Judge merely states that 
in his opinion certain facts are proved, ard 
that this amounts to the offence of, murder. 
Then he puts it upon the Jury, if they do 
not agree with him, to say under which >f 
the exceptions of Section 300 the case falls, 
without apparently attempting toj explain 
to them the differences existing ‘between 
murder and culpable homicide not amounting 
to murder, or to call their attention: to the 
evidence necessary to establish these offences 
respectively. 


Practically this case has not been triel 
by the Jury, nor can the Jury be sail’ 
to have expressed any opinion upon th» 
facts. Practically the case has been triel 
and decided by the Judge alone. | 


I 

It is argued for the Crown that, althougn 
the summing up has been most defective; still, 
according to the ruling of the Full. Bench 
iu the case of Elahie Buksh (5 Weekly 
Reporter, 80, Criminal), we are: bount: 
to support the conviction, if, looking to the 
evidence on the record, we think that the 
conviction ought to be confirmed by us, i: 
the case had been originally tried, not by s 
Jury, but by a Judge and Assessor. Bul 
we think that the present case does not fall 
within the rule laid down in Elahie Buksh’s 
case (page 90). The judgment in that case 
refers entirely to the summing up being 
defective as regards the weight to be attached 
to evidence, or defective with reference to 
. any particular portions of the evidence. 
That isa very different case from the pre- 
gent, where practically there has been no 
summing up at all. As this case has 
subtstantially been tried by the Judge only, 
and not, by the Jury, it appears to us that 
the prisoner has a right to demand at least. 
that there should to anew trial, and that 


‘is case may be left toa Jury. He is’ enti- | 


tled to have the verdict of a Jury upop it. 
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It is stated in the petition of appeal 
that a Police Ingspąctor has bean dismissed 
from the Police Service for misconduct in 
getting up evidence with reference to this 
case. We cannot say -whether this is or 
is nofso. But there isno-doubt that the 
statements of the wifnesses whose deposi- 
tions appear upon the record, (and which, 
if believed, are awply sufficient to support 
the conviction), do exhibit avery remarkable 
similarity in language and tenor, which is 
suggestive of the necessity of carefully 
weighing the value of their evidence, and 
considering whether in the statements they 
ene they have spoken the whole 
truth. l 


In couclusion, we have to observe. that 
in a'case such as this, it is most particularly 
the duty of the Judge to point out to the 
Jury, with the greatest accuracy, the difference ` 
between murder -and culpable homicide not 
amounting to murder; and to direct the atten- 
tion of the Jury to the evidence, and: to 
leave them to find the facts and say upon 
those facts (under the guidance of the Judge 
as regards the law) of what offence, if any, 
the prisoner is guilty. 

Tlie conviction and sentence are set aside, 
und a new trial is ordered. 

[s 
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i The 30th March 1868. 
Present: 


The Hon'ble A. G. Macpherson and F. A. 
Glover, Judges, 


Section 193, Oriminal Procedure Code 
—_Charge—Evidence. 


Criminal Appellate Jurisdiction. 
Queen versus Denonath Bujjur. ` 


Committed by the Magistrate, and tried by 
Sessions Judge of East Burdwan, on a 
charge of giving false evidence. 


Before an accused person can be convicted of giving 
false evidence, it must be proved that he made the 
statements which are the basis of the charge, and 
further that he made them with the necessary crimi- 
nal intention. R 

The mere fact that a man has made contradictory 
statements does not necessarily prove that he has 
committed an offence under Section 193. The Court 
must belsatisfied as to the intention with which the 


statements were made, 


Macpherson, J—Tue appellant has been’ 


In order to that end we shall set aside the | convicted of the offence of giving false 


conviction gnd the sentence passed, and | evidence, under Section 
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order a new trial 
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193 of the Penal 
Cede. ! . 
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He was tried by the Sessions Judge of 
East Burdwan and a-Jury, upon the 
charge——“ that he igtentionally gave false 
“ evidence in a stage of a judicial proceeding, 
“ either, that he on the 26th of November 
* 1867, before the Joint-Magistrate of Burd- 
“wan, knowingly ang falsely stated that 
‘© <¢T saw in the field, to the south of Doobe, 
“ Obheram and Nuddea Chund: there was 
“ no one else with them. They were walk- 
“ing along to the east along a path-way 
“ through the fields ;’ or that he on the 7th of 
* January 1868, before the Sessions Judge 
“of Burdwan, knowingly and falsely stated 
“that ‘I saw to the south of Doobe Village 
“on the public road Obheram and Nuddea 
“ Chund with others. There were five or six 
‘in all, but these two were going along 
“ together behind the others. Obheram had 
“a gunoy in his hand, and Nuddea Chund 
“had a lattee. There were three others. 
“ They were going along together, —and 
‘that he has thereby committed,” &c. 
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It was decided by a Full Bench in the case 
of Mussamut Zumeerun (6, Weekly Report- 
eer, 65, Criminal), that where a man has 
made two contradictory statements, he may 
(under Section 242 of the Criminal Pro- 
codure Code) be convicted of the offence of 
giving false evidence upon an alternative 
finding. But the proper way to charge a 
prisoner, when it is doubtful which of the 
statements is false, is, as is pointed out by the 
Chief Justice in giving judgment ia that 
case, to framea charge with two or more 
heads,—not to have a long alternative 
charge, such as that on which the appellant 
was (ried. 


In whatever way the charge is framed, 
however, it is necessary, before a man can 
he convicted of giving false evidence because 
he has made two contradictory statements, 
to prove that he did make the statements, 
which are the basis of the charge. 


In the present instance there is absolutely 
no evidence that the prisoner ever mnde 
either of the statements which he is said to 
have made: and this is one of two objections, 
each of which is fatul to the conviction. 
The other objection is, that the Judge left 
the case to the Jury without going through 
even the form of summing np the evidence, 
much less of explaining to the Jury what 
facts they bad to find before they could 
bring in a verdict of guilty. 

The Judge’s record of the trial is of the 
It is as follows :— 
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- “The two depositions, thé one taken 

“‘ before the Joint-Magistrate by his own 
‘ hand, and the other takeu before this 
“ Court by the hand of the Sessions Judge, 
“ were read over to the Jury. The prisoner 
“ had no defence to offer, merely stating 
“ that he did not mean ‘to say that he was 
certain that all the men were in company. 
“The Jury without retiring brought in a 
‘ verdict of guilty on the alternative charges 
“ that the prisoner has given false evidence 
either in the Court of the Joint-Magistrate, 
“or in that of the Sessions Judge.” 


Save as appears in this record, there is 
no compliance on the part of the Judge 
with the provisions of Section 879 of the 
Code of Crimiual Procedure, which enacts 
that ina trial by Jury a statement of the 
Judge's direction to the Jury shall form 
part of the record. The record in fact 
contains uo statement of the Judge’s 
direction to the Jury, and it is clear that the 
Judge omitted to give them any direction 
at all. 


The two depositions which were read to 
the Jury were neither of them legally in evi- 
dence, because neither of them was proved to 
be that which it purports to be. The first is 
a document purporting to contain the de- 
positions of one Denonath Buzzar. At the 
end of it are the words—“ taken before me. 
Read over to witness in Bengalee which he 
understood, and admitted to be correct,” and 
then there follow a signature and a date, 
“W. E. Ward, 26-11-67.” The Judge says 
that this isa deposition taken before the 
Joint-Magistrate by his own hand. But 
there igs no evidence that it is so. The 
Judge muy be personally acquainted with 
the hand-writing of the Joint-Magistrate, 
bnt that is not enough ; for the Judge’s know- 
ledge in the matter is no evidence. 


So as tothe other document. which pur- 
ports to be a deposition taken by the Judge 
himself on the 7th Janyary. 


If the prosecution meant to prove that the 
prisoner made the statements with which 
he was charged, by merely putting in the 
two depositions, it was essential that wit- 
messes should have been called to prove that 
the depositions are in .the hand-writing of 
the Joint-Muagistrate aud Sessions Judge 
respectively, and to prove that the prisoner 
ig the person whose statements are recorded 
in these depositions. As it is, there ig 
nothing in the record to show by whom the 
depositions were recorded, or that the 


a 
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prisoner is the man who gave hò evidence 
of which these depositions purport to be 
the record. j 

But even if theso depositions. had been 
properly in evidence, it would still be 
necessary to set aside the conviction, because 
the Judge failed to gum up thé case and 
direct the Jury as to what it was that they 
had to determine. The J ury ought in 
particular to have been directed ito consider 
most carefully the intention with which the 
statements were made, if they thought, that 
the statements i fact mode. The 
intention is all ones in every case of 
giving false evidence, and no Jury are fairly 
or rightly directed, unless their attention is 
specially called to this. The Judge seems 
to have thought if two contradictory state- 
ments are mado, an offence under Section 
e 198 has necessarily been committed. But 
this is not so, unless the necessary criminal 
intention is also found to exist. |. 

With nothing before me save the two 
depositions which were read to, the Jury, 
I should myself hesitate to find asa fact 
that in the present case any criminal in- 
tention was pioved. Indeed, I may say that 
I think nore was proved. 

The conviction and sentence must be set 
aside and the prisoner must be acquitted and 


were 


released. ci 


Glover, /.—I am of the same capitis It 
appears to me, moreover, thatthe two state- 
ments were explicable, and that ‘the prisoner 
did explain them, although no notice of his | 
nor was the point 
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explanation was taken, 
laid before the Jury. 
Judging from the record, I should have 
said that the fulsehood was not ‘wilful, but: 
rather proceeded from inadvertence. But, 
'. in any cease the Jury ought to have been toid 
of the way in which the practic explained 
the discrepancy between his two , , statements, 
I concur in directing the release of the 


prisoner. 
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The 3rd April 1868. 


H Present : 


i 

The Hon’ble F. B. Kemp and J. B. Phear, 
| Judges. 

Charge — Perjury — Contradictory 
statements—Forgery — Preliminary 
investigation. 


Reference to the High Court by the Ses- 
sions Judge of Nuddea. 


Queen versus Kalichurn Lahores. 


Charges of perjury should contain a distinct assertion 
wiih regard to each stitement intended to be charac- 
terized as perjury, that it was mide, that it is untrue in 
fact, and that the accused knew it to be so when he made 
it; and the investigation of the Court should be directed 
to each of those points singly. 

It does not follow that all contradictions on oath by 
opposing Witnesses necessarily involve perjury, nor is 
the making of a document without authority always” 
forgery. 

Itis necessary toa proper preliminary enquiry that 
the'accused (or, under certain circumstances, his agen‘) 
a ioe be present; that the witnesses whose evidence ig 
to be the foundation of the commitment should be exa- 
mined before him; and that he should have the opportu- 
nity of cross-examiniug them. Itig essential, too, in a 
ease of perjury that he should know at what period he 
ceased to be a witness, and at which his position was 
changed to that of the accused. 

i 


| Phear, J.—On the 2lst Augnst 1867, 
one Kalichurn Lahoree wus committed by 
the Assistant Magistrate of Meherpore to 
take his trial before the Sessions Court of 
Nuddea for having made a certain false 
statement on onth before the Sub-Registrar 
of Meherpore. By a letier dated the 9th 
"March 1868, more than six months after the 
commitment, the Officiating Sessions Judge of 
Nuddea transmitted the cease to this Court, 
‘fin order that the commitment, being” in 
his view ‘irregular and illegal, » might be 
cancelled, and the whole proceeding g annulled, 
It appears to me that the course which things 
have taken from the commencement to re 

end of this case is such as not to reflect any 
! great credit on the two judicial officers con- 
cer ned in it. : 


The facts, in order of time, seem to be as 


| follow :—On the 8th August one Ram, Lull N 


f 
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Rai and Kalichurn Lahoree appeared before; , Mr. Coxhead in his letter shad already 
Mr. Coxhead, the Sub-Registrar of Meher- j furnished an answer to it, though he had not 
pore, Ram Lall Rai desired to have a certain disclosed the actual part which Kalichurn 
deed registered, which purported to have | dad played in the transaction, and Mr. Bell 
been signed both by himself and Kalichyrn | could not gather from the Sub-Registrar’s 
Lahoree ; and he had procured the attendance | words what ground there was for charging 
of Kalichurn by means pf a Registras sum- | the one side with perjury rather than the 
mons. Each of them then made a statement | other side with forgery. Hemight, therefore, 
before Mr: Coxhead on solemn affirmation. | well ask for something more to enable him 
The result of these statements in the mind of ! to exercise his diseretion“in regard to sanc- 
Mr. Coxhead is described by this gentleman | tioning a specific charge being made. 

in a letter which he immediately wrote tOo | Itis perhaps as well to remark here that 
the Registrar of Nudden. The letter rau | Mr. Coxhead’s conclusion that, “of course, 





thus :—- either perjury by one party, or forgery by 
“th August 1867, “ the other, has been committed,” is not a 
“ SIR logical conclusion from anything which he 

3 


a had stated in his letter, Also it ought not 

‘Under Section 95 of Act XX of! to be forgotten by judicial officers that all 

“ 1866, I have to procure your sanction | eontradictions on onth by opposing witnesses 
“ before instituting any prosecution foran | do not necessarily involve perjury, nor is the 
“ offence under that Act. Two parties (the | making of a document without authority 
‘attendance of one of them -had been | always forgery And I am hound to eny, on 
‘brought about by a summons) appenred | perusal of all the depositions in this case, 
“this day before me as Sub-Registrar | that I should hesitate long before I should 
“ Both parties admitted their signatures to | upon them convict either Ram Lall or Kali- 


the deed, but one of them asserted that the | ghura of the offences specified respectively. 


‘ contents of the deed were unknown to him ; TiGecnulcslens saline wae Hawcaiet l 
“that a stamp paper to which he, before ce POSG 


à l i r. Coxhend pursued ‘eceivi 
* anything was written thereon, had attach- | E AR s ae ya pe ae ae 
“ ed his signature, had come through some ee Fae Ae Ricca “i i 
“means or other, of which he was ignorant, | “PP oui eae ae eas 


“ into the hands of the other party ; and that | capacity of Assistant Magistrate took exa- 
“that party had filled up the deed, had fabri- minations on solemn affirmation of Kalichurn 
1 3 g 


“ented a document, and had sought to Luhoree an ioc Lall Rai; that he then 
“bind him by a transaction which had no adjourned t e investigation till the morrow, 
u existence whatever. I examined both | When he examined four more witnesses, also 
“parties, and propose to put Kalichurn ve solemn affirmation, before him as Assist- 
“ Lahoree on his trial, or rather hold the ane Eee ae oana this, he com- 
“preliminary enquiry to such trial for | mitted Kalic ee for trial by the 
“making a false statement on oath before foliei ing MRINUMENE g= 
“me: ofcourse, eithér perjury by one party, “J, Thomas Edward Coxhend, Assistant 
“or forgery by the other, had been com-| « Magistrate, in charge of Meherpore, do 
‘* mitted. “ hereby make against Kalichurn Lahoree 
“s Isend you the papers with a request |“ the charge that he did, on the 5th August, 
“that you will return them on perusal, ang | ‘ make before the Sub-Registrar of Meher- 
“ give your sanction to the institution of the’| “ pore, T. E. Coxhead, a false statement 
proposed prosecution. The 13th of this | ‘on oath, in that, when the Sub-Registrar 
month is the day fixed.” “ questioned him on a deed that had heen 


To this letter Mr. H. Bell, the Registrar ‘* bronght for registry, he said that he knew 


of Nuddea, replied on the 9th August in ‘‘nothing about the subject-matier of the 
these words — l ğ ‘deed, and that he hnd no conversa- 


; “tion with Ram Lall Rai about the subject 
“ With reference to your letter No. 57, | « treated of in the deed, or that there was 


a e Ea atk i ne sr ‘tany arrangement between them with re- 

' over Ung ease to the Magistrate. a “ference to such subject-ma'ter, and that 
which pgrty are you going to send over-?” | « he did not know how Kam = Lall Rai 

Mr. Bell’s question is not altogether an |‘ became possessed of the deed or of the 
unnatural ‘one, although, no doubt, it was | “f stump paper containing his signature; and 

f not strictly necessary for his information. !* that he did thereby commit an offence 
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“ « punishable under Section 91 of Act XX of 


« 1866, triable by the Court of Session, and 
«I direct that he be tried by the said Court’ 
“ on the said charge.” 


This document for the first time in the 
case, exhibits who was the person accused, 
and what was the nfntter of accnsation, No 
complaint against Kalichurn Lahoree, made 
either by the Magistrate or any, one else, 
preceded the investigation, for Lahoree was 
himself solemnly affirmed and examined as a 
witness at that investigation, and there seems 
to have been no period at which his position 
was changed until the commitment was 
made out against him. 


The charge upon which alte Assistant 
Magistrate commits for trial is in this docu- 
ment expressed with a generality and vague- 
ness which in my judgment is exceedingly 
improper. Of all criminal charges which can 
be made, perhaps the charge of perjury is 
that which the ends of justice require to be 
the must carefully and accurately worded. 
The more general is the allegation of false- 
hood the less is the risk in putt‘ng it for- 
wurd and the greater the difficulty of rebut- 
ting it. Itis, therefore, the right of the 
person accused of perjury to have the state- 
ment which he is charged with having 
falsely made distinctly and separately point 
ed out to him, and I will venture to sny that 
no Court can safely and satisfactorily arrive 
at a judicial conclusion relative to a charge 
of perjury, unless its investigation be directed 
singly to each alleged false statement, with 
the view to nscertaining, firsti, whether it 

was made at all; secondly, whether if made, 
it was true or untrue; and thir dly, whether, 
if untrue, its antt Was present to ie 
mind of the person making it at the time 
he made it. Now, the charge presented by 
Mr. Coxhead’s commitment mentions at least 
four statements alleged to have been made 
by Lnhoree, each one of which may or may 
not have been made, may or may, not be 
true, and may or may not have been falsely 
littered by Lnhoree, quite independently of 
the others, The accused personia entitled 
to have a judicial determination with regard 
to each of them. The measure of, his eri- 
minal conduct would vary with the result, 
Supposing, for instance, that the Court should 
hold it not ‘proved that he committed perjury 
in solemnly affirming “that he knew 
‘nothing about the subject-matter of the 
“ deed, and that he had no conversationowith 
“ Ram Lall Rai about the subject treated of 
"in the deed, or that there was any nrrange- 
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“ subject-matter,” but at the same time 
should think it mgde out that he did com- 
mit perjury in affirming that he did not 
know Ram Lall Rai became possessed of 
the deed :—in such a case it is obvious that 
although the letter of the law would have 
been broken, still the affence committed would 
have been insignificant. It appears to me 
that the charge of perjury for trial of which 
the commitment is made, should contain a 
distinct assertion’ with regard to each state- 
ment intended to be characterized as perjury, 
that it is untrue in fret ; and that the accused 
person knew it to be so when he made it. 
And itis not the legs necessary that this 
should be so because an alternative charge 
can by law be made. Indeed the cases of 
alter native char ges are in my opinion exactly 
those in which it is requisite that the prose- 
cution should be most closely held down to 
the obligation of proving the two elements of 
perjury just referred to, because itis in those 
that the prosecution is most liable to consider 
that its responsibility ends with simply 
shewing that two contradictory statements 
have been made by the accused person. 


On the whole, then, it seems to me that Mr. 
Coxhead’s instrument of charge and com- 
mitment is irregular in n very important 
respect, but I am not prepared to say that 
it is therefore invalid, 


I think, however, that it ought to be 
quashed for another renson, namely, that it 
was not made upon such a preliminary 
enquiry as the law prescribes that a Magistrate 
should hold before he ean properly commit 
for ‘trial. It is clear that it is necessary to 
such nu enquiry that the accused person (or, 
under certain circumstances his agent) should 
be present, that the witnesses whose evidence 
is to be the foundation of the commitment 
should he examined before him, and that he 
should have the opportunity ‘of cross-exa- 
mining them, Generally, too, there should 
be a complainant who can be made respon- 


“sible for the preferring of a false charge, 


although iu some cases a Magistrate may 
take! cognizance of, and probably hold an 
enquiry ‘with regard to, an offence which has 
come to his personal knowledge without 

waiting for a complaint from a third person. 
However, in all cases alike there must be an 
accused person present, viz., some one 
against whom a definite criminal charge is 
made either by the Mavistrate himself, when 
it is, legitimate for him to make*one, or by 
another “enmplainant. In tbis case there 
was bo complaint preferred by a third person ; 


‘ment between them with reference to such | for if Mr, Coxhead, the Sub-itegistrar, can 
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for this purpose be distirguished from Mr. In my opinion, therefore, the commitment 
Coxhead, the Assistant Magistrate, it was | of Kalichurn Lahoree for trial at the Court 
the latter, and not the former, who made the of Session made by Mr. Coxhead on the 


charge, ns appears by the commitment: also, ' 21st August last ought to be quashed. 
had the fact been that the Sub-Registrar ‘ 





ostensibly prosecuted, “it is perhaps doubtful St aE = i 
how far such prosecution ought to have been | » #. 0% z E E 
entertained without the Registrar's specific 
sanction ; and certainly no such sanction was : 
given, for Mr. Bell when he wrote expressed 
himself as not knowing whom his subordi- The 9th April 1868 
nate intended to prosecute. ° p ' 
anng that this was a case in Present : : 
which the Assistant Magistrate might have 
proceeded without a complaint (as to which | The Hon’ble F. B. Kemp and E. Jackson, 
I desire to express no opinion), he was at Judges. 


any rate bound to put Lahoree in the position 


of an accused person, and the preliminary Procedure — Appeal ~ JFurisdiction— 
enquiry contemplated by the Criminal Proce- 


- dure Act copld only commence from that Beh Cori as a Cour of stevietam: 
point. Lahoree ought to have been aware 


during the whole time the witnesses were Criminal Appellate Jurisdiction. 
being examined before him that he was the f A 
person intended to be incriminated by their Shib Chunder Rai, Appellant. 


evidence, and also what was the nature of! , 

the charge sought to be established against | A Deputy Magistrate restored to an accused, money 
him. He ought also to have been told that | found in his house along with stolen property, the pro- 
he might cross-examine the witnesses if he secutor having failed to prove that the money was his. 
thought fit. It appears to me that during The Sessions Judge on appeal reversed that order, and 
the euquiry before Mr. Coxhead, Lahoree directed the money to be mado over to the prosecutor. 
never stood in the situation of an accused | HELD, that the order of the Sessions Judge was made 
person at all. His own evidence was taken | Without jurisdiction. Held, further, that the order 
on solemn affirmation in the same way as that | of the Deputy Magistrate was one which could not be 
of the other witnesses. Ñe had no oppor- | interfered with by tke High Court as a Court of Revi- 
tunity of cross-examining the other witnesses, | sion. 

because, according to Mr. Coxhead’s own 

representation, no charge was made against Kemp, J.—Tuis is an application to set 
bim until the whole of their evidence was | aside the order of the Sessions Judge of 
given and the commitment written out. In| the 24 Pergunnahs, altering the decision of 
truth, Mr. Coxhead, instead of making a| the Deputy Magistrate of the same dis- 
preliminary enquiry ns to the matter of any | trict. Co 

specific complaint against Lahoree, seems t0| The Deputy Magistrate had made over to 
have conducted a general investigation of a | the applicant rupees 188-2, which had been 
somewhat abnormal kind, and.then to have i discovered in his house under most sus- 
committed Lahoree for trial on a charge! picious ojrcumstances, but which, in the npl- 
which was the result of that investigation. | nion of the Deputy Magistrate, the prosecutor 
Ido not know what authority a Magistrate | had failed to prove to be a portion of the 
has to take evidence on oath except in property stolen from him, 

reference to some matter of complaint made, 

against some specified person, and I am! The Sessions Judge, in appeal by the 
certainly of opinion that proceedings like prosecutor, reversed so much of tho deci- 
this will not in law jostify a commit- | S10 of the Deputy Magistrate which direct- 
ment. No one can, I think, be properly ed the restoration of the rupees to the appli- 
committèd for trial except after n prelimi- cant, who was the accused | in the Conrh 
nary enquiry, during the whole of which below, and upheld the conviction for abetting 
he has known the charge made against him, | the theft of certain ornaments. 

and has “been afforded all due means of; The Judge had, in my opinion, no juris- 
defending himself. | diction to reverse, alter, or amend the 
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Deputy Magistrate’s Siar on appéal. Right 
or wrong, the Deputy Magistrate had found 
that there was not sufficient evidence that 
the money belonged to the prosecutor, and 
he ordered it to be restored to the accused. 
Iu directing it to be ngain taken from the 
aceused and made over to the prosecutor, 
the Sessions Judge acted without jurisdic- 
tion, and I would reverse his order and 
- direct that the money remain with the 
accused, to whom after trial if was made over 
by the Deputy Magistrate. I express no 
opinion upon the. propriety of the Deputy 
Magistrate’s order in respect to’ the dis- 
posal of the money, as this Court, sitting as 
a Court of revision, has no jurisdiction to do 
80,—the Deputy Magistrate having found 
on the evidence that there was no proof that 
the money belonged to the prosecutor, such 
finding being a question of fact aud not of 
aw. : 


| 
Jackson, J.— I concur. The’ Sessions 
Judge has clearly no jurisdiction to entertain 
any appeal on the part of the complainant. 
The decision of the Deputy Magistrate being 
-on a question of fact, and not of law, i is not 
open tọ revision, The Deputy Magistrate’s 
order must be carried out, though! I agree 
with the Sessions Jtidge that the result of 
the Deputy Magistrate’s order is a great 

failure of justice. | 





The 14th April-1868. 
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Present : | 


The Hon’ble F. B. Kemp and E. Jackson, 


3 


Judges. -l 


Civil Gourt — Prosecution (sanction 

for)—¥False evidence— Verification — 

Evidence—Filne—Section 193, Penal 

Code — Sections 120 and 209 Act 
' VIII of 1859. 


Criminal Appellate Jurisdiction. 


Queen versus Kartick Chunder Holdar and 
others. | 


Committed by the Magistrate, and tried, by 
the Sessions Judge of East Burdwan, 
on a charge of giving false evidence. 


A general sanction by a Judge to a prosecution for 
giving false evidence under Section 193 of the Penal 
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Codo ànd for false vetification is not sufficient. The 
exact words upon which the ‘prosecution is ‘based, and 
thejexact offences which the Magistrate is to investigate 
sheuld be pointed out. 

The verification of an anplication filed in, the Civil 
Court, in which it was stated that the applicant did not 
sign an alleged deed of compromise, does not subject him 
to punishment for giving false.evidence. Such an appli- 
cation falls, not unddr Section 120 Act VIII of 1859, 
but lander Section 209 of that Act and need not there- 
fore be verified. . . 

Documents which were tendered in the civil suit, 
if relied on in a prosecution for giving false evidence, 
must be proved in the Criminal Court before ne 
can be received as evidence, 

An order directing the payment to a witness of: a 
portion of the amount of fine leived on an accused 
held to be illegal, in the absence of proof that the 
witness suffered say loss owing to the conduct of 
the accused. 


Juckson, J.— THESE prisoners were tried 
by the Sessions Judge of East Burdwan 
and a Jury, and convicted of the offence of 
giving false evidence, Section 193 Penal 
Code, and seutenced to three years’ rigorous 
imprisonment, and to pay a fine of 100 
rupees each, to be levied by distress and 
sale, and out of the amount thus realized, 
rupees 50 were directed to be made over to 
the: first witness, Purtab Chunder Dutt, ‘as 
compensation for the loss he had been put 
to by the false objections raised by the 
prisoners. . 

The proceedings arose out of a civil suit 
in the Court of the Sudder Ameen of 
Burdwan, Mr. Wright. 


Purtab Chunder Dutt, on the 15th Feb- 


‘ruary 1865, brought a suit against Kartick 


Chunder Holdar and Shiboo Pershad Holdar 
to recover rupees 200 principal, and rupees 
95 ilterest, which he stated to be due to 
him from them. 


He filed no bond or document of any 
sort in support of his claim, 


Oh the same day the defendants are 
snid lto have appeared in Court and to have 
filed'a ruffanamah, admitting the claim of 
the plaintiff; and upon the same day the 
Sudder Ameen recorded a decree against 
them. It is stated that this form of -action 
is customary in the Sudder Ameen’s Court 
in Burdwan. The parties, haviig agreed 
beforehand that in order to save limitation a 
decree shall pass, go to the Court; the plaint- 
iff files his claim; the defendant his admis- 
sion of its correctness ; anda decree there- 


¢ 
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upon passes. As, however; there seems to be 
some impression thaj decrees may thereby 
be obtained by false personation of defend- 
ants, the rule is tha$ in all such occasions 
a descriptive roll of the defendants shall be 
prepared by an officey of the Court and 
recorded on the admission of the defend- 
ants. This was done as respects the de- 
fendants in this case. 


Subsequently on the 25th of January 
1867, Purtab Chunder Dutt took out exe- 
cution of this decree; and after notice was 
served on the defendants, and no objection 
was preferred by them, execution issued 
and certain property was attached. Objec- 
tions were raised to the attachment and sale 
of this property by Goluck Chunder Dutt, 
the brother of the defendants, but these 
were over-ruled on the 27th May. On the 
80th May the defendants appeared in Court 
and applied to be heard in defence of the 
suit, alleging that they had not been aware 
of the institution of the suit, and that they 
had filed no ruffanamah and owed the 
plaintiff no money, and further stating 
that the false action had been brought about 
_ by the machinations of a vakeel of the 


* Coart, Kuleechurn Dutt, since deceased, who’ 


had been at enmity with them. An enquiry 
was made upon this application, and the 
Sudder Ameen then presiding in the Court 
finding that the description of the defend- 
ants, as recorded in the back of the admis- 
sion of judgment, tallied with that of the 
defendants, rejected their allegations as 
false. The defendants appealed ‘to the 
Judge, but he dismissed their appeal. ` Pur- 
tab Chunder Dutt then applied to the 
Judge to sanction a prosecution under Sec- 
tion 193 of the Penal Code against the de- 
fendants, on charges of the offence of having 
given false evidence and of having verified 
as true a false statement in their application 
to the Sudder Ameen. The Judge’s order 
upon this petition is in the following words, 
viz.:—'EFhe applicant may, if he chooses, 
‘“ prosecute in the Fouzdaree, this Court 
‘‘ seeing no ground on which to prohibit him 
“from doing so.” Thereupon Purtab 
Chunder Dutt brought a complaint before the 
Magistrate who committed the prisoners, 
and the result was their conviction. 


” The Magistrates charge against the 
prisoners is, recorded in the following 
words :—‘* That there is hereby made against 
“Kartick Chunder Holdar and Shiboo Per- 
“shad Holdas the charge that they being 
“ bound by an express provision of law, viz., 
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“ Sections 24 and 123 of Act Vil of 1859, 
** to state the truth, did on about the 23rd 
“day of May 1867 at Bufdwan present to 
“the Sudder Ameen. a verified statement set- 
ting forth— 


(1). ‘© That in a sutt instituted against 
“them on the 15th February 1866 by one 
“Purtab Chunder Datt in the Sudder 
‘‘Ameen’s Court, they did not present a 
‘¢ written confession of judgment. 


(2). “< That the signatures appended to 
“the Holiyar or descriptive roll endorsed on 
“the written confession of judgment filed in 
“the aforesaid case are not their signatures, 


(3). * That they never received any inti- 
s“ mation of a notice served upon them under 
“ Section 216 of Act VIIL of 1859, in execu- 
“ tion of decree obtained by the plaintiff in 
e confession in the aforesaid case. 


“ That these statements are false, and that 
“in making them they bave intentionally 
“í given false evidence in a stage of a judicial 
proceeding, and that they” have thereby 
< committed an offence punishable under Sec- 
* tion 198 of the Indian Penal Code and with- 
“in the cognizance of the Court af Session.” 


It is not quite certain whether the 
Sessions Judge amended this charge, but 
upon the calendar of commitment there 
is a note in the hand-writing of the Jadge 
as if he had amended it, and the charge he 
proceeded to try was for giving false 
evidence, z. e. “that they have stated Ina 
‘“ written statement duly verified, first, that 
“they did not know of the institution of 
“ the casein the Sudder Ameen’s Court, and 
“that they did not put in a confession of 
‘‘ judgment: also that the execution notice 
“was served secretly, and that they had only 
‘‘ received intimation of execution four days 
“ before the date of petition.” 


The Sessions Judge’s alteration of the 


| chatge is not alluded to in his proceedings, 


The cause of the alteration is not recorded, 
bnt it is evident the words upon which the 
Magistrate grounded his charge are not the 
exact words used in the application of the 
defendants, and the 2nd clause of his 
churge is not to be found in the appli- 
cation at -all, whereas the words stated in 
the charge, as framed by the Sessions Judge, 
are those in the application. 


The evidence offered nt the trial consists 
of the depositions of Purtab Chunder Dutt 
and of his brother Goluck Chunder Dutt. 
The first deposed that the prisoner filed a 
confession of judgment, aud the second that 


$ 
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he pointed out the prisoner Kartick Chunder 
Holdar to the peon who went to serve 
upon’ him the’ hotice of execution of the 
decree having been taken out.’ There is 
also the evidence of Koylash Chunder 
Banerjee, the mohurrir who wrote the de- 
scriptive roll of the defendants in the Sud- 
der Ameen’s Court, who, however, admits 
that be cannot recognize the prisoners as 
those defendants, and of Sonaolla Sheikh, 
the peon who served the notice and who 
deposes that Goluck Chunder Dutt pointed 
out Kartick Chunder Holdar, and he signed 
the notice, though he is not asked, whether he 
récognizes him to be the same or how he is 
satisfied on the point. The question should 
have been put, asa peada who serves a 
notice as a general rule would not be able 
to recognize the person on whom he served 
it three years after the occurence, unless he 
had some previous acquaintance with the 
person so served. The prisoners before the 
Magistrate, and in their defence before the 
Sessions, denied their guilt, and asserted that 


they did not give in the ruffanamah, and, 


were not aware of the suit having been 
brought. 


The following is the Judge’s charge to the 
Jury :— 

“The prisoners are charged jointly with 
having made, in a written statement filed in 
the Court of the Sudder Ameen, two false 
statements ;—one to the effect that they 
bad not been aware of the institution of 2 
suit against them by the firsti witness in 
1865, and that they did not file' a confession 
of judgment i in the said case; likewise that 
they were not aware of the issue of notice 
of process of execution which is said to 
have been served in 1273. 


“The evidence relied on to prove the fal- 
sity of the first statement is that of the first 
witness, who was the plaintiff in the original 
suit; and he has stated on oath’ that the two 
defendants did in person file the confession 
of judgment, and that they went to Court in 
his Company for that purpose. Secondly, 
there is the evidence of the mohurrir who 
wrote the description of the two men who 
filed the confession of judgment, which he 
declares he wrote after carcfully examining 
the persons of those parties. ‘This descrip- 
tion is written on the back of: the kabdool- 
jawab as circumstantial evidence. There is 
the description of the two men! who filed the 
confession which has been read before you, | 
and which you are able to compare with the | 
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you. Secondly, there are the signatures on 
tho several papers connected with the case, 
one of which.at least, namely, the verified pe- 
tition for review, is admittedly signed by the 
defendants and also certain signatures written 
by them in the presence of the Sudder 
Ameen and by his orders. After comparing 
these signatures and the description of the 
parties who filed the confession of judgment, 
you will consider*whether there is any cause 
for distrusting the evidence of the first 
witness, although he was plaintiff in the case 
in which the confession of judgment was 
fi ed. 


Secondly y, you will decide whether the 
second statement has been proved to be false 
by the deposition of the peon Sonaocollah and 
that of the last witness, and whether you are 
satisfied that Kartick Chunder did personally 
réceive the notice of execution, and did sign 
it with his own hand. If this is proved, it can- 
not be true that the defendant was unaware of 
executionhaving been taken out till four days 
before the said petition Was put in, the receipt 
to the notice having been signed in Magh 
1273 or February 1867, while the petition 
which contains the statement said to be 
false was put in on the 80th May 1867. The ° 
petition was a written statement of the 
defendants’ objection to the plantiff’s claim, 
and was such a statement as required to be 
verified, and if the defendants have in that 
petition stated anything that was untrue, 
they are liable to the penalty of perjury 
on account of such statements. 


| “You are only to decide whether those 
two statements noted above are true or 
fulse, and whether they were made, if false, 
with a fraudulent motive.” 


It seems to me that from first to last the 
procesdings of the Courts, both Civil and 
Criminal, have been illegal. Itis not 
perhaps my duty, in considering the 
‘appeal of the prisoners from the conviction 
und sentence in a criminal trial, to 
animadvert upon the mode of procedure 
adopted by the Sudder Ameen in trying 
such undefined civil actions as these. I 
‘am inclined to think that the procedure is 
mot according to Act VIII of 1859. It is 
certain, however, that the summary procedure 
adopted may lead to false suits, and it 
was, I think, incumbent on the Sudder™ 
when it was stated .Uefore him 
that such a false suit had been brought, 
to investigate it thoroughly, and J think 
the Judge also should, on appeal, have 


appearance of thedefendants who are before |.seen that the whole of the circumstances 
| 
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were thoroughly enquired jnto. There were 
facts, however, which made the story of 
the prisoners. improbable, unless some 
explanation was given of those facts, and 
on , these facts the civil officers may have 
had ground for arriving at the conclusion 
they did. 

In sanctioning proceedings being taken 
in the Criminal Court by Purtab Chunder 
Dutt, the Judge seems to me to have acted 
illegaily-in not having distinctly recorded 
the exact points upon which he sanctioned 
such proceedings. 

If he merely gives a general sanction to 
a prosecution for giving false evidence and 
for false verification, without pointing out 
the exact words upon which the prosecution 
is based, such prosecution may proceed 
upon statements” made by the accused 
different from those which the Judge held 
to be false. The Judge should point out 
the exact offences which he thinks the 
Magistrate should take notice of and investi- 
gate. I do not think that the prisoner 
was, prejudiced by the omission in this 
case. 


The first question which arises on the 
fact of the offence having been “committed 
is, whether the verification of the application 
made in the Civil Court by the prisoners, 
even if proved to be false, subjects the ac- 
cused to punishment for the offence of giv- 
ing false evidence, Section 24 Act VIII of 
1859 rules that ‘if any plaint, written 
statement, or declaration in writing, required 
by this act to be verified, shall contain any 
averment which the person making the 
verification shall know or believe to be 
false, or shall not know or believe to be true, 
such person shall be subject to punishment 
according to the provision of the law for 
the time being in force for the punishment 
of giving or fabricating false evidence.” Is 
. there, then, any Section of Act VIII of 1859 
which requires that such an application as 
this should be verified? Both the Magis- 
trate and the Sessions Judge consider the 
application to be in fact a written statement 
under Section 120. But it appears to me 
that this is erroneous. It is more properly 
an application to have the suit re-leard on 
the ground that the decree was pronounced 
in their absence, and so far ex-parte, It 
would therefore be an application under 
Section 209, Act VIIT of 1859, and that Sec- 
tion does not enact that such applications 
shall be verified. The whole prosecution, 
herefore, upon this one point must fall to 
the ground. 
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' There are, however, numerous other jr- 
regularities in the course of the trial, and 
especially in the charge toethe Jury. The 
different documents which were placed 
before the Judge were not in any way 
proved. The +ruffanamah, or confession 
of judgment, was not proved to have been 
putin by the accused. Purtab Chunder 
Dutt deposes that they put in a confession of 
judgment, but he is not required to identify 
it. The notice issued on the accused of 
the execution of the decree and the signa- 
ture of Kartick Chunder IIoldar upon the 
receipt for such notice were similarly not 
identified. Goluck Chunder Dutt deposed 
that Kartick Chunder Holdar did sign such 
a receipt to such a notice, but the paper was 
not put into his hand for identification. 
The application on which the false verifi- 
cation is charged to have been made was 
not proved to have been put in by the ac- 
cused, as it should have been. The signa- 
tures ou other papers by the accused, which, 
it is said, they admitted, aud which were put 
before the Jury for the purpose of compari- 
son, are not shewn to have been admitted 
upon the Sessions trial. The defence of the 
accused before the Magistrate or in the 
Sessions Court contains no such admission. 
All such papers should be clearly proved 
before they are submitted tothe Jury as 
evidence in the case. Some person who 
was present, and saw the accused write their 
signatures before the Sudder Ameen, should 
have been called to attest those signatures 
before the Jury was allowed to draw any 
comparison from them. The Magistrate 
might have examined the accused regarding 
these signatures, and if they had then admit- 
ted that these were their signatures so re- 
corded, such admission might have been taken 
as evidence. All these papers which were 
relied on for the prosecution as evidence on 
the Sessions trial should be placed upon the 
record of the trial. They aro to be found 
scattered through different records. Sdéme 
are in the Civil Court record, some again in 
the Magistrate's record. 


Upon the facts of the case, and looking 
now only to the facts proved at the Sessions 
trial, it seems to me that the conviction of 
the accused could not be sustained on such 
facts. The only witnesses who really give 
any evidence against the accused are Pur. 
tab Chunder Dutt and his brother Goluck 
Chunder Dutt. These are the very persons 
whom the accused charge with having frau- 
dulently brought the false charge against 
them, The whole question at issue was whe- 

a 





5 


co a, , 
62 Criminal  - THE WEEKLY REPORTER. Rulings. [Vol. IX. 


naan nnn _ nn ADA tanec aca 
ther they committed the fraud and secured I would add fhat the order directing 50 
persons to personate the accused, or whether-! rupees to be paid to Purtab Chunder 
the accused committed the fraud in afterwards Dutt is also illegal.” There is no proof on 
denying what they had done: | the record that he has suffered any loss. 


L * ; rs t 
In deciding between the two, some addi- owing to the conduct of the accused, 


tional evidence was necessary., There is 
the deposition of the Mohurrir of the Sudder 
Ameen’s Court, but he cannot recognize the 
accused ; and though he states he wrote down 
the description of them, he is not required 
to identify that paper, and he admits that 
he wrote that paper, not in open Court 
before the Sudder Ameen, but in tlie serishta. 
If, then, this man could be gained over 
to write, not a description of the parties 
actually before him, but such a description | Tho Hon’ble G Loch aud F. A, Glover, 
ag the plaintiff wished, the opportunities i Judges. 

to a plaintiff to commit such a. fraud as}, | 3 

the accused charge Purtab Chunder Dutt | Pine~ License Lax— Procedure — Ex- 
with having committed are greatly, increased, | bmination of accused—Section 266, 


and it is to be recollected that the accused ` 
bave all along stated that a vakeel of the Gode of Criminal Procedure. 


Court was at the bottom of the whole | ; 
proceeding, There is nothing an thre re | Reference to the High Court by the Ses- 
cord to show whether Purtab Chunder Dutt | sions Judge of Beerbhoom, under Section 
and the accused were even acquainted with B 434 of the Code of Criminal Procedure. 
each other before the case was:,put into 
Court. There remains only the evidence | ' 
of Sonaoolla peada ; and, as I have before i 
stated, his evidence is good. solely if he hadi , 
previous acquaintance with Kartick Chunder , Under Section 15 Act XXIX of 1867, the fine to be 
Holdar, and no question was putto ascer- | imposed for non-payment of the tax cannot be less 
tain this. If he had not previous acquaint- ; than the amount stated in the notice. 

ance with Kartick Chunder* Holdar, his; , 
evidence is of very little weight in de- 
ciding on the guilt of the accused. 


The further evidence from comparison of 
signatures is neither proved nor admitted. 


There were other circumstances which Reference.—Tae Assessor of License 
came out in the civil proceedings, but’ Tax of this district prosecuted the de- 
which are not alluded to on the Sessions ` fendant as well as some others for breach 
trial, which make it probable that the ac- i of Act XXI of 1867. The case was refer- 
cused were acquainted with the circum- ved by Baboo Ooma Churn Banerjee as . 
stances of this suit having been brought Deputy Magistrate in charge to Moulvie Ally 
against them. It is impossible for me to | Mahomed, Deputy. Magistrate, exercising 
give any opinion as to whether the accused ! full powers of a Magistrate, for trial. The 
are guilty or not. Without much more en- | Moulvie (Deputy Magistrate) examined a 
quiry than any officer, civil or criminal, | chuprassie regarding the service of the 
has yet made, I could not hazard an opi- | notice; and, under Section 205, Criminal Code 
nion upon the point. This being a trial by ! of Procedure, the defendant Bissessur Sein, 

a Jury, the sole point before me is whether i who stated that he sent his son with rupees 
the proceedings have been conducted legally, : 100 to the “Assessor at Futtehpore’ and 
and whether the evidence in law bears out Mowrassee; that his son prayed for the 
the prisoners’ offence. For the reasons I have ' tax being reduced afier reference to his 
already given, I think the proceedings ‘have papers. but the Assessor, withdut reducing 
been illegal in numerous points, I would the tux or accepting the money, told him 
therefore reverse the conviction; ond dis- that he would puss proper orders when he 
charge the accused. j arrived at Soory; that when the Assessor \ 
a 


Kemp, J. —I conear in directing the dis- 
charge of the prisoners., 
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The 2ist April 1868. 
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Queen versus Bissessur Sein. 


A Deputy Magistrate is bound to examine the ac- 
cused under Section 266 of ihe Code of Criminal 
Procedure in answer to the charge brought against 
him, : ‘ 
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arrived at Soory, his son presented himself 
before the Assessor with a petition, but 
that officer took from him the petition, 
but’ not the amount ofthe tax; and that 
he has certain witnesses, whom he named, 
to prove that money-was offered to be paid 
to the Assessor at Mowrepore and Futteh- 
pore. No certificate of its accuracy is at- 
tached to the examination, of Bissessur, as 
required by the said Section 205. - The 
Deputy Magistrate then examined the 
Assessor, Baboo Janokenath Ghosal, who 
deposed that on the day appointed, a man, 
who alleged himself to be the son of Bisses- 
sur, appeared before him, but not with the 
amount of the tax ; that he verbally informed 
him that he had not the means to pay 
rupees 100, but he could pay if the tax be 
fixed at rupees 20. Whereupon he (the 
Assessor) told him that unless he pays in the 
whole amount of the tax, he can pass no or- 
ders ; that he (the Assessor), on the contrary, 
told him to pay rupees 100 on the evening 
of the last day mentioned in the notice, and 
that otherwise it would not be received ; and 
that that individual did not pay in the 


. money, and said he could not do so unless 


the tax was reduced. 

The Deputy Magistrate then gave his 
judgment, and fined “the defendant Bissessur 
rupees 20, 

The Deputy Magistr ee? s order appears to 
me to be illegal for the following reasons :— 

\st.—He has not taken the defence of 
the accused, nor examined his witnesses, ex- 
cept ane, viz. the Assessor, as he should have 


down under Section 266, Criminal Code 


of Procedure, 


2nd.—He has fined the defendant rupees 
20: whereas under Section 15 Act XXI of 
1867, as amended by Act XXIX of 1867, 
Section 3, the maximum amount of fine 


should have been the sum mentioned in the. 


notice, or rupees 100, 


3rdly.—The order of reference by Baboo 
Goma Churn as Deputy Magistrate in 
charge was illegal. 


I would therefore recommend that the 


. Deputy Magistrate’s order be quashed as 


/ 


illegal, 
Judgment of the High Court, 


Glover, J.—It appears to me that the or- 
der of the Deputy Magistrate was illegal on 
both the grounds taken by the Sessions 
Judge. g 
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But even if it be admitted that the de- 
fendant, by desiring the presonce of tho 
Assessor as his witness And not pressing 
for the attendance of the others, gave up his 
privilege of having the latter summoned, 
the Deputy Magistrate would still be wrong, 
under Section 15 Act XXIX of 1867, as by 
that Act the fine to be imposed could not 
have been less than the amount stated in the 
notice, viz., 100 rupees. 

The Deputy Magistrate’s order is there- 
fore quashed as illegal. 


Loch, J.—The mode in which the De- 
puty Magistrate, Moulvie Ally Mahomed, has 
dealt with this case is very unsatisfactory ; 
and the explanation he has given for , pass- 
ing the order he made, most unbecoming an 
officer of his standing and experience. The 
Deputy Magistrate apparently forgets the 
position he holds as a Magistrate—that it is 
his duty as such to execute the law as it 
stands, and not to make the law suit his 
ideas of convenience and justice. The De- 
puty Magistrate was bound fo examine the 
‘accused in answer to the charge brought 
against him, and he was bound by law to 
sentence him toa fine not less than rupees 
100, the sum at which he had been as- 
sessed. The proceedings of the Deputy 
Magistrate are quashed, 





The 22nd April 1868. 
Present: 


The Hon'ble G. Loch and F. A. Glover, 
Judges. 


Civil Court— Resistance of process— 
Section 25 Regulation IV of 1793, 


‘Criminal Appellate Jurisdiction. 
Miscellaneous Case, 


Chunder Kant Chuckerbutty. 


A Civil Court cannot *make over a case of simple 
resistance of its process to a Magistrate for trial, Section 
25 Regulation IV of 1793 being still in force. 


Loch, J.—Tuis is a ease of resistance of 
process of the Civil Court, and is punishable 
by the Court under the provisions of Section 
25 Regulation IV. 1793. This Scetion, with 
the two previous Sections——-22 and 23 of 
the same Jaw,—was not repealed by Act 
X of 1861; nor was Regulation IX. 1799, 
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which made some modification in, the above 
Sections ; nor have the above Sections of 
Regulation IV. ‘1793 been rescinded by the 
repealing Act VIII of 1868. Tt is clear, 

therefore, that the Civil Courts are still em- 
" powered to punish, resistance of their pro- 
cesses without reference to the ‘Magistrate, 
and the Principal Sudder Améen should, 
we think, have followed this course in the 
present instance. So long as’ Section 25 
Regulation IV. 1793 is in forco, the Civil 
Court should exercise the jurisdiction vested 
in it by law, and cannot make over a case of 
‘simple resistance of its process to the Ma- 
gistrate for trial. We therefore reverse the 
orders of the’ Civil Courts pasao in this 
- CASE. 





The 22nd April 1868. 
Present : ! 


The Hon'ble G. Loch and F.'A. Glover, 
Judges. j " 


Tine — License Tax — Section 3 Bet 
XXIX of 1867. | | 


Criminal Appellate J urisdiction. 


Miscellaneous Case. , 
Doorgachurn Giree. ' 
i 
Under Section $ Act XXIX of 1867, a person once 
fined for not taking out a license is not liable to a second 
fine or to any further demand for the tax, 


Loch, J.—Wze do not think, as pleaded by 
the vakeel for the petitioner, that the pun- 
ishment in this case was a second punish- 
ment for the same offence. The punishment 
now inflicted was for asecond act of dis- 
obedience to the orders of the Collector 
requiring the petitioner to take out a 
license. Looking, however, to the wording 
of Section 3 Act XXIX of 1867, | amending 
Section 15 Act XXI of 1867, we think 
that it was not the intention of the Legis. 
lature that a party once fined should again 
be liable to fine for not taking out a license. 
Indeed, if we might interpret that Section 
by Section 17 of Act IX of 1868, there 
can be no doubt as to the intention of the 
Legislature that if the fine levied equalled 
or exceeded the license tax, no. further de- 
mand was to be made on the party fined. Sec- 
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tion 3of Act XXIX of 1867 provided for 
the realization of the full amount of the tax 
by directing that the penalty imposed by the 
Magistrate should not be less than the sum 
mentioned in the notice: and from these 
words we gather that if a fine equal to what 
the license tax demanded were once paid in 
the shape of penalty, no further demand for 
the tax was intended to be made against the 
same individual,» Under this view of the 
case, we reverse the order passed by the 
Magistrate and Sessions Judge. 


| 
[a 
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The 28th April 1868. 


Present: 


The Hon’ble J. B. Phear and ©. Hobhouse, 
; Judges. 


Investigation—Procedure—Land dis- 
putes— Breach of the peace—Sec- 
ltion 328, Code of Criminal Pro- 


‘cedure. 
i + 


Reference to the High Court under See- 


tion 434 of the Code of Criminal 
' Procedure by the Sessions Judge of 
| Gya. 


Mussamut, Anundee Kooer versus Ranee 
| Soonaet Kooer, 


‘To satisfy the requirements of Section 318 of the 
Code of Criminal Procedure, a Magistrate must hime 
self enquire into the likelihood of a breach of the peace 
happening, and must come toa judicial decision upon 
it ; and in conducting the subsequent investigation, he 
must examine the witnesses whom the parties have 
tendered. 


| Phear, J—In this ease the Magistrate 
held an investigation under Section 318 of 
the Criminal Procedure Code, and made an 
award of possession in favor of a certain 
party. The papers have been sent to us by 
the Sessions Judge, and we are unable to 
find in them any record of a proceeding 
by the Magistrate, stating the grounds of 
his being satisfied that a “dispute likely to 
induce a breach of the peace ‘existed con- 
cerning the land with regard to the posses- 
sion of which he made his award. With- 
out such a record of proceeding, according 


$ 
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to several decisions of this Court, a subse- ;‘ The 9th May 1868. 

quent investigation by ‘the Magistrate is | 

illegal and void., One of those cases is Present z+ 


reported in the 5th Volume of Sutherland’s 
Weekly Reporter, page 14, Criminal Rul- 
ings ; and another in.the 6th Volume of the 
Weekly Reporter, pagg 61, As it appears 
that no proceedings of this kind has been 
recorded orin fact taken in the case before 
us, we are bound, by the decisions to which 
I have just referred, to quash the award of 
the Magistrate which has been made upon 
his investigation. i 

I take the opportunity of ndding that 
even if there had been a proceeding in 
this case, and assuming that it was con- 
fined to the statement by the Magistrate 
that he had been directed by the Judge to 
hold the investigation, it would not be 
sufficient to satisfy the requirements of 
Section 318, for if is necessary that the 
Magistrate himself should enquire into the 
likelihood of a breach of the peace happen- 
ing, and should come to a judicial decision 
upon it, Itis that judicial decision which 
is the foundation of the subsequent investi- 
gation, and „without it the investigation is 
void and inoperative. A i 
'S I would further remark that even in the 
conduct of the investigation itself, which 
has here taken place, the Magistrate seems 


to have committed an error in law. Although 
he did'proceed, according to the words of 
the Section, to summon the parties and their 
witnesses, it yet appears that ha decided the 
question upon the results of his own per- 
‘sonal inspection, and did not examine either 
the parties themselves or their witnesses, 
who were present before him for the pur- 
pose of giving their testimony. This has 
already been made matter of decision in 
this Court in the case of Maharajah Gobind 
Nath Roy versus Rajah Anund Nath Roy, 
decided on the 14th May 1866,* where the 
Court Izid down that it is incumbent upon 
the Magistrate. as a matter of law to ex- 
amine the witnesses. whom the parties have 
tendered. If he does not do so, his in- 
vestigation is imperfect and his 
invalid, °: 


4 





* Sæ 5 W. R, Crim, p 79, 


The Howble G. Loch and F. A. Glover, 
Judges. 


Sessions Judge—Procedure—Appeal 
— Conviction. 


Reference to the High Oourt by the Sessions 
Judge of Mymensingh under Section 484 
of the Code of Criminal Procedure. 


Ramjee Doss versus Meeajan Sheikh and 
others. 


A Sessions Judge in trying an appeal has to look to 
the offence, as charged, of which the accused kas been 
found guilty, and to determine whether it is proved or 
not, He has nothing to do with the form the offence 
may take owing to subsequent events, A conviction 
for an offence for which the accused was tried will not 
prevent his conviction, if guilty, of another distinct 
offenee subsequently committed, 


Glover, J.—Ir appears to me that the 
Sessions Judge should proceed with the 
appeal and confirm the Deputy Magis- 
trate’s order pro tanto, if he cousiders the 


| evidence in the record sufficient, 


A conviction under Section 498 of the 
Penal Code will not interfere with any 
further proceedings which the Magistrate 
may take against the abductors to prevent 
their being afterwards tried fur any graver 
offence they may be shewn to have com- 
mitted. 


Loch, J.—I see no sufficient ground for 
quashing the proceedings of the Deputy 
Magistrate, The Sessions Judge should not 
suppose thata higher offence than that of 
which the parties were convicted may have 
been committed. It is his duty to deal 
with the case as put before him. The par- 
ties were charged with enticing away the 
complainant’s wife, and evidence was adduced 
to prove the charge. Was that evidence 
sufficient to prove it? If it were, the con- 
viction should not be disturbed because the 
Sessions Judge thinks that, owing to subse- 


award’) quent events, the parties may have committed 


a higher offence. The conviction of the 
partios of the offence for which they were 
tried will not prevent their conviction, if 
guilty, of another distinct offence subsequent- 
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ly committed. The Sessions Judge in trying 
the appeal has to look to the offence as 
charged and of which the parties have been 
found guilty, and to determine whether it 
is proved or not, He has nothing to do 
with the form the offence may iake by the 
subsequent acts of “the parties. It might 
have been more prudent had the Deputy 
Magistrate i in this case refrained from punish- 
ing these parties till he had ascertained what. 
had become of the woman, and examined her 
if forthcoming ; but as he acted! otherwise, 
and convicted the prisovers of having enticed 
her away from legal protection, the only 
point for the Sessions Judge to determine on 
. appeal was, whether the offence w as or was 
not proved. The Court will not interfere, and 
direct the record to be returned. | 





The 12th May 1868. | 
Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 


| 
Criminal Appellate Jurisdiction. 


Perjury-—-Charge—Procedure. 


Queen versus Khoab Lall and! others. 


i 
Committed by the Assistant Magistrate, and 
tried by the Sessions Judge of Gya, on a 
charge of intentionally giving false evi- 
dence. ' 
| 
A person accused of perjury is entitled! to have the 
specific charge made against him tried quite indepen- 
dently of a like charge against another persan, and the 
Court of Sessions must find judicially whether all, or, 
if aot all, which of the particular charges of perjury, 
where there i is more than one charge, is made out against 
each prisoner. A conviction for perjury, moreover, 
should not be sustained on the bare peta of one 
witness. 


l e 

Phear, J—Some time on the night of the 
8th September last, one Jedo Lall was found 
lying dead in the Zemindaree Kutcheree of 
a village called Ganawan. ‘His brother Jit 
Lali, who appears to have been on the spot 
with other persons very soon after, if not 
before, the death of Jedo Lall, made a chargd 
before the Police, in which he accused Mohun 
Singh and Bundha Mallick of having mur- 
dered his brother Jedo Lall. This “char ge 
was supported at the Thannoah by the evi- 
dence of several persons, and eventually the 
testimony of Jit Lall and some 14 others was 
given on oath before the Assistant Magistrate 


€ 


in support of the charge of murder against 
Mohun Singh ahd* Bundha Mullick. It is 
now said that Jit Lall‘and these 14 other 
persons have committed perjury in the 
statements which they made before the 
Assistant Magistrate, and that they committed 
that perjury with the view to- getting Mohun 
Singh and Bundha Mullick wrongly con- 
victed of the murder of Jedo Lall. — 


To sending these 15 persons for trial, the 
Assistant Magistrate very properly specified 
against each of them the false statements 
which constituted ‘the particular charge or 
charges of perjury of which each was accused. 
Unfortunately at the trial at the Sessions the 
whole 15 were tried together as if upon one 
single and improperly general charge of hav- 
ing. given false evidence within the scope of 
Section 194 of the Penal Code. I say ‘un- 
for tunately,’ because the charges of perjury 
against the different individuals, as framed by 
the Magistrate, were singularly distinct the 
one from the other ; and if the prisoners com- 
mitted perjury at all, the perjuries were coni- 
mitted by them at different times. I may re- 
mark that the crime perjury is in its nature 


| essentfally personal, dependent on the actual 


words uttered, and the motives which dictated 
the utterance. The accused person is Clie. 
titled to have the specific charge made against 
him tried quita independently of a like char ge 
against another persou, and disembarrassed of 
the prejudice which cannot fail to be caused 
in' his own case by the mere fact of its being 
united with another or others for the purpose 

of trial. Ofall crimes which can come before 
a Criminal Court for investigation, perjury is 
that which most tasks the- attention and dis- 
crimination of the Court ; and it can never be 
without risk tothe interests of justice that 
the Court should lose sight of the singleness 
of the issue which should be laid down and 
determined between the accused person and 
the prosecution, At any rate, the present 
case to my mind affords a prominent instance 
of the mischief which may be caused either 
on the one side or the other by reason of 
want of precaution in this respect on the 
part of the Court. For assuming that any 
grouping together of the char ges made against 
the different prisoners could properly have 
been made for the purpose of trial, it appears 
tome that they range themselves at least 
under as many as three distinct heads. ‘The 
first head would comprehend those alleged 
false statements in which the persens accused 
of making them stated in various ways that 
they heard the deceased person just before- 
his death give certain information with regard \ 
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to the persons who had assaulted bim ; the 
second head would comprehend those state- 
meuts made by the accused persons who are 
alleged to have said that they saw Mohun 
Singh and Bundha Mullick actually commit 
the crime of murder; and the third head 
would comprehend the statements of the 
other accuped persons who said that they saw 
Mohur Singh and Bardha Mullick, on the 
night when the body was found, passing 
along the road in the direction of the place 
where the crime of murder, if it was com- 
mitted, must have been committed. 

The Sessions Judge concurs with the 
` Assessors in finding all the prisoners guilty of 
the charge of giving false evidence with the 
view to convicting Molun Singh and Bundha 
Mallick of a capital offence withia the mean- 
ing of Section 194 of the Penal Code; and 
the Judge has given the reasons upon which 
his conclusions were based. But $ has 
omitted to find judicially whether all, or, if 
not all, which of the particular charges of 
perjury is made out against each prisoner. 
We have carefully considered these reasons, 
and we have looked through the whole of the 
evidence. The result in my mind is, that I 
am of opinion that, as regards two ofthe three 
classes of charges of perjury to which I have 
just referred, the evidence is not sufficient in 
law to establish them against those persons 
respectively who are said to have committed 


the perjury comprised in them, First, as re- 


gards those who said that they heard Jedo 


Lall, the deceased person, accuse Mohun Singh 
and Bundha Mullick,—the sole evidence upon 
which the Judge appears to form his opinion 
is that of the Civil Surgeon, who examined 
the body of Jedo Lall some 24 hours after it 
was found, and who, speaking in reference to 
the wound which then existed on the person 
of the deceased, snid that in his opinion if was 
in the highest degree improbable that the 
deceased could have uttered any articulate 
/ sounds after .yeceiving those wounds, Ap- 
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parently from this evidence, and from this 
evidence alone, the Judge has come to the 
conclusion that the accuséd persons must 
have been telling that which was false when 
they said that they heard Jedo Lall before 
his death, but after he had received his mortal 
injuries, making the statement which they say 
they heard him make. 


Indeed, the other evidence before the Court, 
which could bear upon this point at all, did 
nothing more than tend to show that the 
prisoners might well have been, as they said 
they were, present on the spot before Jedo 
Lall died ; and the conclusion that they spoke 
falsely in saying that Jedo Lall uttered any 
words in their hearing before he died can Lave 
no other basis than the Civil Surgeon’s de- 
position. I need hardly remark that it is in 
itself most unsatisfactory to found a charge 
of such a serious character as that of 
perjury merely upon the opinion of a 
gentleman, who, however skilful and however 
honest he may be, is speaking without actual 
knowledge of tho occurrences which had 
ino fact taken place, and whose opinion as to 
the fact which could or could not have occur- 
red at the mostis expressed to bea matter of 
scientific probability or possibility. Ido not 
think that according to law, evidence of this 
character alone would be sufficient to sup- 
port a charge of perjury. Itis a maxim of 
English Law, which may not improperly be 
allowed to guide the discretion of Criminal 
Courts in this country, that a person shall 
not be convicted of perjury upon the bare 
testimony of one wituess, for this does make 
but a matter of oath against oath, unless 
some corroborating circumstance can be in- 
troduced from another source. But I ob- 
serve further that in this particular case the 
Surgeon’s testimony is not even a denial 
on oath of the facts said to have been falsely 
stated by the prisoners. It is an opinion 
only, and the deponent forms his opinion 
merely on his observation of the condition 
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of the corpse made many hours after death 


must have occurred. There is no evidence’ 


on the record to show that the state of the 
body when he saw it was that which the 
body exhibited whep it was found: In cases 
of this kind, where inferences of so high a 
consequence to the accused persous are to be 
drawn from the observation of the condition 
of a dead body, it is always incumbent upon 
the Court which conducts the enquiry to 
take care before those inferences lare drawn, 
that are brought home to the persons accused 
by that most important link of evidence 
which I have already mentioned as wanting 
in this case, namely, the evidence upon oath 
that the body, when seen by the scientific 
expert, is exactly in the same condition as 
if was when the persons who are to be 
affected by his evidence were brought in 
connection or relation with it. . : 

I may add that even the testimony of 
the single witness upon which the con- 
victions now under consideration were 
obtained was not given vivé voce in 
Court. It was produced in the shape of 
a deposition previously made on oath, 
and the prisoners had no opportunity of 
cross-examining the witness at ‘their trial 
before the Sessions Court. Now, although 
there was no illegality (according to Indian 
procedure) in the receiving of this document 
by the Court, still the absence of the witness 
himself is certainly an addition to the un- 
satisfactory features of this trial, and I fail 
to detect any reason why the discretion of 
the Court was not exercised to, secure his 
attendance. In truth, the N to n con- 
viction on this evidence alone are so patent 
and serious, that I feel assured jthey would 
not have escaped the notice of the Sessions 
Judge himself had it not been for the con- 
fused way in which the trials::of the 15 
prisoners were jumbled up togethor.- I 
think, then, that all those persois who are 
charged with having fulsely deposed to the 
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deceased Jedo Lall having made certain 
statements to them before he died, ought to 
be acquitted of that charge, and, as far as 
that charge is conce rned, tc be released from 
custody. 

As to the second alasi of charges against 
the prisoners, namely, those which accused 
the persons against whom they are made of 
having falsely stated that they saw Mohun 
Singh and Bundha Mullick committing 
certain acts of violence and assault upon the 
person of the deceased Jedo Lall at 
Gonawan Kutcherry, if seems to us that 
there is a considerable body of evidence on 
the record tending to show that Mohun ` 
Singh and Bundba Mullick were not on the 
spot at the time, but on the contrary passed 
the whole night at some considerable dis- 
tance from if, and further that these pri- 
soners could not have said what they did 
say “vith great detail and distinctness, 
assuming if to be false, without actually 
knowing thatit was false. Therefore, so far 
as these char ges against this particular set 
of prisoners is coucerned, we see no reason 
to interfere with ths judgment of the 
Sessions Court. 

, There remains the third class of charges, 
by which certain accused persons are made 
to say falsely and intentionally that they 
saw Mohun Singh and Bundha Mullick pass 
them in the road during the night in a direc- 
tion tending towards the scene of the mur- 
der. The only evidence on the record which 
can lead to the conclusion that they were 
speaking false when they made those state- 
ments i is the evidence which satisfied’ the 
Sessions Court that Mohun Singh and 
Bundha Mullick were during the whole time 
in question at some distance from the spot 
where the offence was committed. We do not 
think that thers is in these cases, as in the 
last head of cases to which I have referred, 
sufficient to show that these persons might 


not, even if they were not speyking correct- \ 
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ly, have been mistaken in what they asserted : 
and it is, of course,. the-essence of the of- 
fence of perjury thatethe person making the 
statement should know at the time of 
uttering the words that he was stating 
that which was false. We therefore think 
that the prisoners whorare affected by this 
class of charges, as well as those who are 
affected by the first class of charges to 
which I have referred, ought to be acquitted 
and released from custody. 


The result of what I have just said will 
be that Pokah Singh, Sakhan Roy, and 
Himmut Roy will stand convicted of the 
charges which have been established against 
them in the Sessions Court, and the sen- 
tence passed upon them will be affirmed, 
but all the other prisoners will be released. 





The 16th May 1868. 
Present : 


The Hon’ble G. Loch and F. B. Kemp, 
Judges. í 


- 


Civil Court—Perjury— Memorandum 
of evidence — Procedure. 


Criminal Revisional Jurisdiction, 


Case of Beharee Lall Bose and others. 


The failure of the Civil Court in a case of perjury 
to make a memorandum of the evidence of the accused 
when examined before it does not vitiate the deposi- 
tions, if the evidence itself was duly recorded in the 
language in which it was delivered in such Court, 


Loch, J.—Turs case has evidently failed 
through the Judge’s misdirection to the 
Jury on a point of law. The prisoners, 
when examined by the Collector regarding 
the purchase of a certain putnee sold by him 
for arrears of rent, made certain false state- 
ments, which appear to have been duly re- 
corded in Bengalee. After making this 
preliminary enquiry, the Collector, consider- 
ing there were grounds for believing that 
they had committed an offence under Section 
193, sent the ease to the Magistrate for 
investigation. The Magistrate recorded the 
evidence, and committed the prisoners for 


: After recording the evidence of the wit- 
nesses for the prosecution, “the depositiéns 
given by the prisoners before the Collector 
were named as the first documentary evi- 
dence that it was necessary to examine ; but 
before doing so, the record was laid before 
the Court, with a view*to ascertain whether 
the depositions were recorded in the manner 
laid down by the law. It was then found 
that no memorandum of evidence in the 
hand of the Collector was with the record, 
and the Judge called the attention of the 
prosecution to the fact that the depositions 
did not appear to have been recorded in the 
manner prescribed by the law, and that in 
such a case they could not be used as legal 
evidence against the prisoner * * *, The 
Court being of opinion that the defect in 
the manner in which the evidence of the 
defendants was recorded is sufficient to 
vitiate the said depositions in so far as to 
render them no legal evidence that the de- 


fendants were guilty of giving false evi- 
dence, the Jury, at the direction of the 


Court, brought in a verdict of not guilty as 


regards each of the prisoners.” 

We think the view taken of the law to be 
altogether erroneous. The fact that the 
Collector had failed to make n memorandum 
with his own hand of the depositions of the 
prisoners when examined by him would not 
vitiate, as the Judge has supposed, any 
detailed examination recorded in Bengalee or 
other vernacular language of the prisoners, 
if taken before the Collector and duly found 
to have been made before him. The Col- 
lector’s conduct in omitting to make a memo. 
might be highly reprehensible, but this 
failure of duty on his part could not have 
the’ effect of rendering. the depositions 
given by the parties no legal evidence 
against them if they were admissible at any 
time as evidence. The prisoners have been 
acquitted by the Jury on a misdirection on 
a point of law by the Judge. We do not 
think, however, that we can interfere with 
that sentence of acquittal, though we consi- 
der it erroneous, 

The record will be returned to the Ses- 
sions Judge with a copy of these remarks, 
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The 19th May 1868. `’ mes 


| 


«Present: 


The Hon’ble G. Loch and F. A. Glover, 
Jidges. |: 


Party absconding—Witness abscond- 


ing — Magistrate of the E | 


— Section 172, Penal Code — Sec 
tions 88, 183, 188, and 139, Code 
of Criminal Procedure. i ; 
| 
Reference to the Migh Court under Section 


434 of the Code of Criminal Procedure, 
by the Sessions Judge of Backergunge. 


Hossein Manjee, Prisoner. 
| l 

Section 172 of the Penal Code applies to a witness 
who absconds to evade service of warrant issued under 
Sections 188 to 190 of the Code of Criminal Procedure, 
while Seetion 183 of the latter Code applies to a party 
who abseonds. 

A case originating with a Magistrate of the District 
must, under Section 88 of the Code of Criminal Proce- 
dure, be disposed of by the Magistrate himself, and can- 
not be referred toa subordinate Magistrate, | 


Loch, J—I concur in the view taken 
by the Judge, and think that the proceedings 
of the Deputy Magistrate should be set aside 
under the ruling of this Court of 18th April 
1866,* (1 Wyman, page 61). Section 172 of 
the Penal Code provides for the punishment 
of a party avoiding service of summons, 
notice, or order ; aud Section 183 of the 
Criminal Procedure Code lays down the 
course to be pursued when a party .charged 
with an offence absconds, so that on a warrant 
issued against him he cannot be found. 
Section 172 of the Penal Code is applicable 
to witnesses who abscond to evade service 
of warrant issued by a Magistrdté under 
Sections 188 to 190 of the Criminal Pro- 
cedure Code. (See the latter part of Section 
190). Itis, therefore, clear that the order 


of the Deputy Magistrate is illegal on the’ 


second ground taken by the Judge, 


' On the first ground taken by tho Judge, 
I also concur with him. The case origin- 
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ating with the Magistrate of the District, 


; under Section 68 of the Code of Criminal 


Procedure, could be disposed of by him only, 
and could not be referred to a Subordinate 
Magistrate, it not being a cause on complaint 
preferred directly to “the Magistrate, or on 
the report of a Polica Officer. The Magis- 
| trate, on receiving the report of his ubor- 
| dinate that an’ offence had been commi ted, 

should have proceeded to issue a summons, or 
warrant, as the dxigencies of the case re- 
quired, and disposed of it himself. 


Glover, J.—I am of the same opinion. 





The 23rd May 1868. 
i Present: 


The Hon’ble J. B. Phear and C. Hobhouse, 
Judges. 
| 
Public nuisance—Spectal Law—Cattle 
. Trespass Act IFI of 1857—Section 
290, Pehal Code. 


Reference to the High Oourt under Section 
434 of the Code of Criminal Procedure, 
by the Judicial Commissioner of Assam. 

p 

Onooram, on behalf of Mr. Begg versus 
Lamessor ; ; and Mr, Webster versus 
Keena and others. : 


In ä case of public nuisance under Section 290 of the 
Penal Code, if must be proved that injury, danger, or 
annoyance have been caused either in regard to the 
enjoyment of preperty or the exercise of a public right 
on the part of a portion of the community or of any par- 
ticular class of people, 

The fact that there is a special law to meeta par- 
ticutar offence (in this cgse, cattle trespass) does not 
prevent the punishment of the offenders under tha 
Penal Code, if an offence which could have been rightly 
pa a under the Penal Code was established. 


Phear, J.—It is clear from the explana- 
tion' of the Deputy Commissioner with 
respect to the cases included in this refer- 
ence that the evidence before hit in each 
ease only established the fact of a private 
injury and trespass. The buffaloes—one or 


cf 


~ 
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two in number—were caught straying in Reporter, page 71. If there was any re- 


. the tea gardens, and there is no evidence 


9 


of their behaviour or doings anywhere 
than in the gardens ‘themselves, No in- 
jury, danger, or annoyance appear in any 
way to have been made Sue whether in re- 
gard to the enjoyment of property, or the 
exercise of a public right on the part of 
any portion of the community, or of even 
any particular class of people. Ft is pos- 
sible that if the facts proved before the 
Deputy Commissioner had been such as 
to bear out the general representation made 
by him in his explanation, a publie nuisance, 
within the meaning of the Penal Code, might 
have been established. But thisis not so, and 
itis clear that nothing but a private injury in 
each case is made out by the depositions 
of the witnesses. It follows that Section 
290 of the Indian Penal Code does not apply 
to any one of the cases. The convictions, 
therefore, made by the Deputy Commissioner 
must be quashed; the fines directed by 
him to be paid, if they have been paid, must 
be re-paid to the accused ; or if the acensed or 
any of them are undergoing the alternative 
of imprisonment, they must be released. 


We may. add that this decision isin accord- 


ance withe pne which has been already 


reported in Volume VI of the Weekly 


medy in the present cases, it might have 
been sought under the Cattle Trespass 


Act, No. III of 1857, 


T think perhaps that it is as well that I 
should further remark on this ease that the 
Commissioner, in referring the matter to the 
High Court under the Criminal Procedure 
Code, has clearly made an error in the report 
which accompanies his reference lo us, namely, 
in stating that the fact that there is a speeial 
law to meet the offence of cattle trespass 
completely precluded the Deputy Commis- 
sioner from punishing the persons who were 
the authors of the trespass under the Penal 


Code. 


For instance, if the evidence before the 
Deputy Commissioner had amounted to 
showing that the persons accused had turned 
their cattle in the gardens for the malicious 
purpose of committing mischief and dotng 
damage to the owners of the gardens, an 
offence would have beon established, which 
could have been rightly punished under the 
Penal Code, notwithstanding the existence 


of the special law which meets the offence 


of cattle trespass, 


72 Criminal 





The 28th May 1868. ; j 


Present :` l 


The Hou’ble Fs A. Glover, Judge. 


H 


| 
Provocation — Exception to Section 


300, Ponal Codle—Charge to Jury. 


Criminal Appellate J urisdiction. 


é 
i 


Queen versus Gunesh Luskur and others, 


Committed by the Magistrate, and tried by 
the Additional Sessions Judge of the 


24 Perguanaks, on a charge of culpable 
8 


i 
homicide, ; 


Ld a 


in charging a Jury on the point of provocation in a 
case of culpable homicide, a Judge should tell the Jury 
thet to bring the case within the exception to Section 800, 
Penal Code, the prisoner must have been ‘deprived of 
the power of self-control by grave and sudden prevoca- 
tion, that there ought £0 have been sufficient cause for 
such loss of self-control, and that the prevocation was 
aot voluntarily provoked by the prisoner a3 an excuse 


for doing harm. i 


t 


No point ef law is raised in this petition 
of appeal, and the evidence appears to have 
been fully laid before the Jury. i Beltev- 
ing that evidence, I think they were pèr- 
fectly justified in convicting the” prisoners. 
The appeals must, therefore, be rej ected. 


I think, however, that the Additional Ses- 
sions Judge shonld have been more precise 
in his charge on the question of provoca- 


* fad . ! z 
tion. Whether provocation is sufficiently 


THE WEEKLY REPORTER. 


t 


t 


Rulings. [Vol. IX. 


inme 


grave and sudden as to bring the case within 


the exception to Sectién 300, is no doubt a 


matier of fact, of whieh the Jury are the 
J udges ; but where, | as in the present ense, 
the assailants came and first abused, and then 
attacked the party, who were lawfully en- 
gaged in cutting the dhin, receiving no pro- 


vocation beyond a return of the abuse 


which usually passes on such occasions, there 


was really no provocation which could 
have justified the attack, and the Judge 
should, I think, have brought that point 
more prominently to the uotice of the J ury 
instead of putting it in a vague and general 
way. The Jury should have been told 
that to bring the case within the exception, 
the prisoner who struck the deceased must 
have been deprived of the power of self-con- 
trol by grave and sudden provocations 
nudi that there ought to have been a suff- 


cient cause for such loss of self-control. 
t 


The Jury should, moreover, have been 
told that to bring the prisoners under the 
exception, it must have been shewn that the 
provocation was not voluntarily provoked by 


1, : 
the offeaders as an excuse for doing harm. 
) l 


. Looking to the evidence in this case, I 
should say that there were grounds for sup- 


posing that the prisoners went to the rice 
field for the express purpose of driving off: 
the persons cutting the dhan, and that the 
ist proviso to Exception 1 Section 300 of the 
Penal Code would have applied,—at any rate 


it ought to have been mentioned to the 


J uny; 
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stem Paper on which go Geist mi 7 i 
‘ t e ti , . 
© T for new ‘trials under Section 21 Aot n appleation for a new trial under 


S = RË.1865,do:; are to be engrosse a. Section 21, Act XI of 1865, in any case in 
ae ees ae gx E -> | which the amount or value, of the subject- 
ear ; ai CIRCULAR ORDER No. 85. matter is less than fifty rupees, shall bear 
7 a . ` oe ar stamp: of one anna. In- other cases it 

Se, From the ` Registrar of: the High Court of} shall bear a stamp of eight annas” (See 


FAUS ,? Juididĝtiire at Fort William in. Bengal, Clause 10,. Sehedule B, Act XXVI of 


Ss ° Appellate Side, to the Judgés ‘Of. Courts 1867). 
of Small Causes, dated Calcutta, the 
ca 14h December 1867. 


4 
~ ‘ uF 1 7 
+ ' - - ` ‘ 
+ a CES y 
a . ‘ e k 
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seo Civ Side) > CIRCULARS Nos. 36, 37, and 38, 
og C ot Present: > = +» | Called for lists of all persons who 
PoP as - . Fi P 


$ 
` 


; have given notice of their intention 


Lon The Hoir ble G. “Loch, H. V. Bayley, and. 


e ee, to appear at the examination of 
E of i L. S. Jadi ae | 


l Pleaders to be held on the last 
- = Tax following rule is to be‘substituted for 


S 103. 4; * 
a that prescribed. by Circular Order No. 82",| swookhtears to be held on the se- 


r * Sead W, B., Civil Circular Ordera, p. 7. ? 


Monday in January, and at that of 





cond Monday of February next, 


ei 
ł 


Notifies the days in 1868 on which the Civil Courts subordinate to the High 


. Court are’ to be closed, 
o CIRCULAR No. 1. i 
From the Registrar of the High: Court of Judicature at Fort William in Bengal, 
Appellate Side, to the Civil Judges, i in the Lower Provinces, ddted Calcutta, the 3rd 
January 1868. l 
t ; t 
` (Civil Side.) i 


| | Present: 


The Hon’ble Sir Barnes Peacock, Kt, Chief Justice, and the Hon’ble G. Loch, 
i . BH. V. Bayley, L. S. Jackson, and A. G. Macpherson, Judges. 


Ir is ae notified for general information that the Civil Courts, subordinate to the 
High Court, will be closed in the year 1868 on the dates indicated in the annexed list. 
g pl l + 
The Civil Courts are not to be closed except on the Holidays authorized as above. 


List of Holidays for the Subordinate Civil Courts for the year 1868. 







NAMES OF HOLIDAYS. BENGALI DATE. 


+ DAYS OF THE (NUMBER 
ENGLISH DATE. WEEK, OF 


DAYS. 





New Years day and thej | 





two days following . Ist to 8rd January ‘ie 
Eed-ul-fitr* wes 27th and 28th January ... 
Bussunt Panchoomee oo... 29th and 30th J paiay 


. (18th to 20th Pous 1274 ,.. 
14th and 15th Maugh 
. [16th and 17th Maugh ... 








Wednesday to Friday 


... (Monday and Tuesday 


Wednesday & Thurs- 


day 2 days. 
Shibu-Rattri ves ve (21st and 22nd February . {10th and Lith Falgoon .,. {Friday and Saturday 2 days, 
Dole Jattra . . «(8th and 9th March —.., [26th and 27th Falgoon (Sanday and Monday | 2 days. 
Baroonee Gunga-snan .(2!st Maroh a! ... {9th Chaitro „n. ... (Saturday | 1 day. 
Sree Ram Nubomea., - [1st April 120th Chaitro ... .. [Wednesday .. 1 day. 
Bed-uz-zoha 5th a Gth April , {94th and 25th Chaitro ... Sunday and Monday 2 days. 
Good Friday and the day T 
following .. . {10th and 11th April ... (29th and 80th Chaitro ... [Friday & Saturday... | 2 days 
Mohabishan Sankranti ee ilith April . 86th Chaitru ... Saturday 4... 1 day. 
Moharram «+> (29th April to Srd May .. ... 118th to 22nd Bysak 1275 Wednesday to Sunday 5 days, 
Queen's Birthday ... ... (24th M fay .. . {12th Joistee , {Sunday m 1 day. 
Dushohara Gunga-snan ... |81lst May š ... {19th Joistee <.. unday 3 1 day.. 
Akheri Chaharshumba ... |17th June  .. 2.. | Sth Assar ... [Wodnesday ... «| 1 day. 
Ruth Jattra ... a e+. [22nd June eee .. [10th Assar s. (Monday g A 1 day, 
Qolta Ruth . . [29th June... a. (17th Assar a. {Monday ; .. | 1 day. 
Fattéhé doaz 'dubum n [4th July ` t . (22nd Assar s. Saturda 1 day. 
Junmostomee “... a. {Lith and 12th August .. ». {28th and 29th Srabon ... (Tuesday and Wednes- ae 
van ae ays. 
Eclipse of the Sun .. -- 18th August ..: .. | 8rd Bhadro aa Tuesday ave .| 1 day. 
Dusserah vacation, in- $ ' 
cludin ohalova, t6th September to 17th i ; Wednesday to Satur- 
nk khinodja Dewali, and October: “ . Ist Assin to 2nd Kartik} day aes . |31 days, 
Bratriditia i 
Juggutdhatree Pooja . {24th and 25th October .. Ith and 10th Kartik .., [Saturday and Sunday | 2 days. 
Kartick Pooja... eo eng AOIR Novem: ae Be eons sea Saturday and Sunday | 2 days. 
Shub-e-Barrat ., 30th November, .. (16th Aughran s- Monday ooo = oe | 1 day. 
Christmas-day and the two R 
days folowing ... . [25th to 27th Deto ... {12th to 14th Pous . |Eriìday to Sunday ... | 8 days. . 





tl, 





* But if the moon be notvisible on the 26th, then on the 28th and 29th, 


~ 
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3 days. 
2 days. 
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i 
_ Gases of escaped prisoners not to be 


returned as pending.. * 


CIRCULAR ORDER No. 13.. 


` 


From the Registrar of the High Court of | 


Judicature at Fort William in Bengal, 


Na cia Side, to all Sessions vages, l 


dated Caleutea, the 14th December 1867. 


(Criminal Side.) 
Present: l 
. The Hon'ble G. Loch, H.. V. Bayley, and 
L. S: Jackson, Judges. 


Tux cases of escaped prisoners should, not 
be regarded or returnéd as pending upon the 
files of Sessions Judges, as such persons can- 

$ w 


not be said to be awaiting trial. 


k 


Enjoins new Annual Register of 


fines, No. 7, in Judge's and Magis- 


trate’s Returns. a 
y į 7 


CIRCULAR ORDER No. 14, 


d 
} a 


From she’ sc Registrar a the High “Court of 


. Judicature at Fort. William in. Bengal, 


AL 


Appellate Side, to all Sessions Judges 
and Magistrates, dated Calcutta, the 


w 


16¢h December 1867. 


(Criminal Side.) 


} 


Present: 


” 


The Hou’ble G. Loch, H. V. Bayley, 
L..S. Jackson, and A, G. Macpherson. 


_ Judges. 


Tre form herewith enclosed is to be sub- 
stituted for that hitherto used for the An- 
nual Register of fines, -No. 7, in Judge’s 


and Magistrate’s Returns. 


i 


~ ‘The Court think it unnecessary to require 
the detailed Statement of fines heretofore 
submitted. The Register, however, should 


be kept up in the “Vernacular both in the 


Judge’s and Magistrate’s Office, and the 


Sessions Judges, in submitting the Annual 
Returns, should state that they have ex- 


amined the Registers in their own and in 


the Offices of the Magistrate and his subor- 


dinates, and certify to theif being properly ` 
kept tp. An explanation will be called for 
when ‘the _outstandings of Any year dre ex- 
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be distinguished. . No. & whether prisoner pleads 
: guilty or not. $ 


Extract (para. 4) from Letter No. 192, | 
| Letter No. 232, dated the 8th February 
dated the 4th February 1868, from the; 1868, from the Registrar of the High 


Registrar of the High Court, to the Ses- Court, to the Judicial Commissioner of 


sions Judge of Patna. Assam. 
Present: Present: 
bd 
Tho Hon'ble L. S. Jackson, Judge. The Hon'ble C. Hobhouse, Judge. 


Ix acknowledging the receipt of the Jail 
Delivery Statements of your District for De- 
| cember last, I am directed to state, with 
derbassee (58, Satement 5) is clearly | .ayertence to the case of Nomola (63, State- 


EMRE, the evidence. ; It ji z of those ment 4), that one object of these abstracts is, 
cases in which it is impossible to trust a | |, pointed out in paragraph 4 of Cirenlar 


Native Jury. I am to add that the proceed- | Order 


} ; | No. 5, dated the 12th July 1867,* 
oe Opar fectly kept if the ainn tbat the High Court may be enabled to 
o a e dissenting Jurors were not distin- judge whether the sentence passed by tha 
guished. 


Courts below is appropriate to the offence. 
Whether, therefore, the prisoner in question 
pleaded guilty or not the abs tract should 
Offence established to be property | *till have been given. 

entered in Column 6 of Statement 

No. t. 


Tue Court remark that the verdict of 
the Jury in the case of Mussamut Soon- 











Cases which may be withdrawn _ 
Extract (para. 8) from Letter No. 203, 


dated the, 6th February 1868, from the 
Registrar of the High Court, to the Ses- 


Wrongful restraint—Wrongful con- 
finement—Chapter XV Code of Cri- 
minal Procedure. 
sions Judge of Rajshahye. 

Letter No. 322, dated the 25th February 


Present: 1868, from the Registrar of the Iligh 


The Hon'ble C. Hobhouse, Judge. Court, to the Sessions Judge of the 24 


Pergunhahs. 
In the case (4, Statement 4) of the pri- 
soner Mungle Khan, the Court observe that 
in Column 6, under the head offence estab- 
lished, you have entered the words ‘ as 
charged ;” but there were four charges. The| Wira advertence to your letter No. 25, 
Court presifre that you convicted under the ; dated the 18th instant and enclosures, I am 
second head (Section 381 of the Penal Code), IEE ae ea = 


Present: 


The Hon’ble G. Loch, Judge. 


e but if so, you should have stated so. * See 8 W, Re Criminal Circular Ordera, p. 1. 


4 
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a 


directed to slate that the explanation given should the complainant decline or not attend 
by the Joint Magistrate is not satisfactory. ‘| to prosecute, the Magistrate should in his dis- 


9 


ae 


must look for the law in the body of 


Chapter XV, and net in its -heading. Had Compromise—Adultery—Section 214 
he taken the trouble to read Section 257, Penal Code — Chapter XV Code of 


and compared it with Section 271 ofthe| Criminal Procedure. 


Code of Criminal Procedure, he would have Letter No. 1339, dated 3rd December 1867,- 
found that withdrawals can only be allowed : 


: from the Registrar of the High Court, 


in cases coming within the purview of ; 
F ! to the Sessions Judge of Buachergunge. 


this Chapter, aud Section 257 clearly shows 
to’ what class of cases the Chapter relates, Present: 


viz., those which are punishable, under the! Tho Hon’ble Sir Barnes Peacock. Kt., Chief 
Indian Penal Code, with imprisonment for! Justice, and the Hon’ble G. Loch, 


a period not exceeding six months. H. V. Bayley, L. S. Jackson, and A. G. 
3. Wrongful restraint of any person; Macpherson, Judges. 


(Section 841 of the Penal Code) is punish-| T Am directed to acknowledge the receipt 
able’ with imprisonment for one month or | of your memo. No. 55, dated 12th August 
fine, or both. ‘This, therefore, is a case com- | l88t, forwarding a letter from the Officiating 
i ; $ _,_*| Magistrate ; and, with reference to the 
ing under Chapter XV aud may be with-| contenta of the latter, to request that you 
drawn under the provisions of Section 271. | will poiut aut to Mr. * # that he has 
Wrongful confinement, Section 842 of the! confounded two questions wholly distinct. 

; nee: 2. The letter of this Court, No. 617, 
Penal Code, is punishable with imprisonment | dated 11th June 1863, was in reply toa 
of either description for one year or fiue, or | query whether certain cases could ‘ be 


‘both, As the period of imprisonment in compromised by the plaintiff under the 
scribed by the Penal Code, is | exception noted at: the foot of Section 214 
P RE a | onal vode, IS | of the Indian Penn} Code.” This Section 
more thru six months, they do not fall under | deals with a questian of substantive law, and 
Chapter XV, and the fact of a summons, being | declares it to be an offence panisbable under 
the Penal Code to compromise certain 
classes of crimes not coming -within the 
tendayce of the party accused, is nothing to | exception appended to Section 214 Penal 
the purpose. Code. A charge of adultery does not come 
within the provisions of Chapter XV of 
4. The Court desire me to forward here- | the Code of Criminal Procedure, and there- 
with a copy of a letter No. 1339,* dated the | ie m z o E p 
. , : | section o iut Uode, though 8 
3rd December 1867, to the Sessions Judge of Seis aie sarien tly seomipromiss cre ers 
Buckergunge to be circulated for the in | ease without thereby committing an offence, 
formation of Baraboo * * # i inasmuch as the cases falls- within the ex- 
! ogption of Section 214 Penal Code. 





the ordinary mode of requiring the at- 


and other officers, who have a difficulty in 


3.- The question of what cases can be 
compromised tinder Section 271 of Act XXV 
f e of 1861 is, on the other hand, one of proce- 
a case unless it be one that comes within the dure. A compromise under this Section is 
provisions of Chapter XV of the Code of | a settlement of the case sanctioned by the- 

= * i : z tr à . er 
Criminal Procedure. In all other oases, Court and haring.. the effect -of Dare 

: all further proceedings, and for obvious 
— j reasons it is limited to those cases which 
* Sce the letter next following. | involve petty offences only. _ ` 


comprehending the law. The Magistrate 
has no authority to allow parties to withdraw 


—— me ae 


` 
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Gl, Statement 4) that the dacoits decamped 


was adduced—Section 362, Code of |“ without being able to carry off any of 


Criminal Procedure. 


Extract (para. 4) front letter No. 328, dated 
the 26th February 1868, from the Registrar 
of the High Court to thé Sessions Judge 
of Mymensingh. 


Present : 


The Hon’ble C. Hobhouse, Judge. 


Tae accused Jamee Sheikh (Case 51, 
Statement 5), against whom no evidence was 
produced, should have been formally arraigned 
and called on to plead guilty or not guilty (vide 
Section 362, Code of Criminal Procedure), and 
if, and when, he had pleaded “not guilty,” 
he should bave been finally acquitted by the 


Assessors and yourself. 


Dacoity includes theft—Forgery. 


Evtraet (paras. 2 and 3) from letter No. 
361, dated the 4th March 1868, from the 
Registrar of the High Court to the 
Sessions Judge of Purneah. 


Present: 
The Hon’ble C. Hobhouse, Judge. 


2, Wirm sdvertence to your abstract 


| statement in the case of Depalla and others 


the property,” the Court observe that 
dacoity includes theft, and, therefore, if no 
property was carried off, there was no 
dacoity ; the conviction should have been 
under Section 402 of the Ponal Code, and 
for attempt. I am to request that you will 
be so good as to forward the record of the 
case with a view to its revision by the High 


Court. 


3. If your abstract statement of the 
facts in the case of Munj Shah and others 
(3, Statement 5) be correct, the accused were 
taken in the act of preparing the rough 
draft of a false petition of complaint, in 
whieh one Dilawour Shah was made to 
charge a certain person with the offeuce of 
murder. The Court is of opinion that this 
was forgery, or abetment thereof, or attempt 
thereto, within the meaning of the Code, 
and that the acquittal was therefore erro- 


neous, 


Post mortem examination—Evidence. 


Extract (para. 3) from letter No. 401, 
dated the 16th March 1868, from the 
Registrar of the High Court to the 
Officiating Sessions Judge of Backer- 


gunge. 
Present: 


The Hon’ble C. Hobhouse, Judge. 


In: the case of Shorufullah aud others (3, 


Statament 4), the Court observe that, unless 


& 
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the post mortem examination recorded by the 
Sub-Assisiant Surgeon was supported on 
oath, it was not evidence ; but, in this case, 
it does not matter, às it was used in favor of 


the accused. 


Verdict of Assessors. 


Extract ( para. 18) from letter No. 431, dated 
the 20th March 1868, from the Registrar 

of the High Court, to the Commissioner 
of Cooch Behar. 


Present : 
The Hon’ble L. S, Jackson, Judge. . ` 


Wiru advertence to the entry in Column 


6 in the case of Buxoo 
(31, Statement 5 for 
August), marginally not- 
ed, the Court observe 
that this appears to be 
reversing the proper 
.form of procedure, viz., 


“The Assessors, 
Gholam Ghose, Gha- 
gee Mahomed, and 
Kurreem Bux, con- 
cur with the Court 
that there is no evi- 
dence, and acquit.” 


that the Assessors should first give their 
Opinion, and then the Court decide. Here 
you appear to have aves your opinion, and 
the Assessors to have concurred with you. 


You had no authority to direct an acquittal 


by the Assessors. They are members of the 
Court, and entitled tò give an opinion upon 
all questions, both of Itw and of fact. The 
Court request a-careful attention on your 
part.in fature to the relative duties of Judge, 


Jury, and Assegsors in Criminal trials. 





Charge — Dacoity — Term ‘‘ plaintiff” 


inapplicable in criminal cases. 


Extract (para. 5) from letter No. 478, dated 

the 80th March 1868, from the Registrar 

| of the High Gouri to the Sessions Judge 
of Hooghly. 


* 


Present: 


The Hon’ble L. 8. Jackson, Judge. 


In the case of Troylucko Mookerjee (15, 
Statement 5), I am to remark that it should 
have been stated where and wien the da- 
coity occurred. The Court observe that you 
use throughout the word “ plaintiff,’ which 
is a term applicable to Civil and not Criminal 
Procedure. 


Such inaccuracies disfigure the 


Statement. 


1868. | Criminal 


THE WEEKLY REPORTER. 


Letters. 





Foreman of Jury should always be 


distinguished. 


` Extract (para. 5) front letter No. 482, dated 
_the 2nd April 1868, from the Registrar 
of the High Court, to the Judicial Com- 


missioner of Assam. 


Present: 


The Hon’ble L. S. Jackson, Judge. 


Tre Court observe, with reference to the 
case of Toagaol Kishore Singh and others 
(12, Statement 5), that the Foca of a 
Jury should always be distinguished. 


Accused tried by Sessions Court 
must be either acquittod or con- 
victed—Magistrate may discharge 
—Civil business to giye way to 


Criminal. 


Extracts (paras. 12 and 15) from letter 
No. 519, dated the 14th April 1868; 
from the Registrar of the High Court, to 
the Sessions Judge of Bhaugulpore. 


* Present: 


The Hon’ble L. 8. Jackson, Judge. 


12. Iam to point out to you, with ad- 


A 
, vertence to the case of Rughoonath Per- 


sshaud and others (4, Statement 5), that an 
accused person, tried before your Court, 
must be either acquitted or convicted, and 
must apparently be called on for his defence. - 
(Vide Sections 363 and 372 of the Code of 
Criminal Procedure). An order for the dis- 
charge of the accused otherwise than an 
acquittal is one which can be made bya 
Magistrate under Section 225 or 250 of the 
Code. But no similar power otherwise than 
on full acquittal appears to have been given 
to this Court of Sessions, it being appa- 
rently assumed that the preliminary investi- 
guli has established a primå facie case 
against the accused. The Court does not 
exactly comprehend whether you mean that 
the parties tried in the case were committed 
for trial without there being any evidence 
that their statements were false, or whether 
the prosecution was withdrawn by the 
requested to be 


Government, You are 


little more explicit in future. 


15. In conclusion, the Court observe, 
with advertence to remark C, attached to 


Statement C, that if Civil and Criminal 


business come in conflict, the Civil should 


give way, inorder that accused persons may 


not be harassed by unreasonable detention in 


Jail. 
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In a caso of making a false state- 


ment, itis not necessary that the 


statement should be taken down. 


Extract (para. 4) from letter No. 431, 

. dated 16th April 1868, from the Regis- 
irar of the High Court, to the Additional 
rere Judge of the 24 Pergunnahs. 


Present : 
The Hon’ble L. S. Jackson, Judge. 


Wira advertence to your abstract in the 
case of Dulal Sheikh (12, Statement 5), 
that the false statement of the accused, that 
“a certain prisoner was no relation oftis,” 
- was not recorded, the Court observe that 
Section’ 191 of the Penal Cais defines the 
offence of giving false evidence. It is suffi- 
cient if the accused has “ made a state- 
ment which is false,” whether it has been 


taken down or not. You are requested to 


submit the proceedings for revision. 


The word ‘ Count” not employed in 

the Gode of Criminal Procedure— 
s 

s Head of charge” tho correct ex- 


pression. 


Extract (para. 3) from letter No. 533, 
dated the 16th April 1868, from the Re- 
gistrar of the High Court, to the Sessions 
Judge of Tirhoot. 


Present: 


The Hon’ble L. S. Jackson, Judge. 


In the case of Adhur and another .(2, State- 
ment 4), the Court observe that you reperted- 
ly use the word “Couit” in order to indicate 
the particular offence of which the accused 
has been found guilty. That isa term which 
is T employed in the Code of Criminal Pro- 
cedure, The term used is ‘‘ Head of charge” 
(Section 239 ez seg.) It isdesirable that the 
Courts should make use of the phraseology 
of the Code and use each term in its proper 


sense. 
° ` 


1868.] 
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The statement of acquittals should 


Criminal 


contain, not expressions of the Ses- 


sions Judge’s ,concurrence in the 


verdict, but his approval thereof. 


Extract (para, 4) from letter No, 603, 
dated the 11th May 1868, from the Re- 
gistrar of the High Court to the Ses- 


' sions Judge of the 24-Pergunnahs. 


(Criminal Side.) 
Present: 
The Hon'ble L. S. Jackson, Judge, 


Tue Court observe that in several of 
the cases entered in Statement 5, the finding 
of the Jury is followed by the words, “ and 
‘the Court concurring in the verdict direct- 
ed,” &e. The expressions read as if the 
concurrence of the Judge is necessary before 
the accused could be discharged. The 
Court have no doubt that Mr. Wauchope is 
quite aware that the case is otherwise, but 
it is not advisable to use a form of expres- 
The 


Court always desire to know whether the 


sion which suggests an erroneous idea. 


Judge approved of the verdict or not. 





Where prisoner pleads guilty of the 
principal charge, the other charges 
ought not to be proceeded with— 
Identification by a mooktear—Sec- 
tion 52, Penal Code, 


Extracts (paras. 4 and 5) from letter 
No, 662, dated 27th May 1868, from the 
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: Registrar of the High Court to the 


Sessions Judge of Bhaugulpore. 
Present : 


The Hon'ble L. S. Jackson, Judge. 


4, Wiru reference to your observation 
(case of Baboololl) that “the accused 
pleaded guilty to the commission of dacoity, 
but as he denied the receipt or retention of 
the stolen property obtained in such dacoity, 
the Assessors were required to give an opinion 
on that point,” the Court observe that such 
opinion was clearly unnecessary : the accused 
having pleaded guilty on the principal charge, 
the other charge ought not to have been 


proceeded with. 


5. The Court cannot understand your 
observation (case of Ramdharee Singh and 
another) that “the mooktear certified in good 
faith, aud hence he was deemed an innocont 
party,” and must call your attention to Section 
52 of the Indian Penal Code, which declares 
that nothing is said to be done or believed 
in “good faith,” which is done or believed 
, The form of 


identification used in such cases is—‘ Ra 


without due care or attention. 


mishoonasam,”’ “ I know (or am acquainted 
with, or recognize).” Can a person exer- 
cising the profession of a mooktear and pre- 
sumably of more than ordinary circumspec- 
tion, if he used due care and attention, say that 
‘he knows or recognizes a person with whom 
he was not acquainted. There may not have 
been acriminal intention, but that there was 
n reprehensible laxity it would appear to the 
Court to admit of no doubt, 


Oriminal 


10 


THE WEEELY REPORTER. 


Letters. [VoL IX. 





Section 24 Act II of 1855 regard- 
ing privileged communications 
does notapply to mooktears—The 


Jury ought not to declare their 


opinions on portions of the evi-/ 


dence before the trial is concluded 
and they have heard the summing 


` up and direction of the Judge. 


Extracts (paras. & and 6) from letter 
No. 668, dated 28th May 1868, from the 
Registrar of the High Court to the 
Sessions Judge of East Burdwan. 


Present: 
The Hon'ble L. S. Jackson, Judge. 


4, Writ advertence to the objection men- 
tioned in your abstract of the case of Chun- 
der Kant and others (3, Statement 5), that 


the evidence of the witness who acted as 


mooktéar of the -prisoner could “not be 
accepted as proof against the prisoner, as 
the shewing of the document must be held 
to be a privileged * communication,” the 
Court observe tliat it is untenable, as Section 
24 Act II of 1855 refers only to Barristers, 
Attorneys, or Vakeels, not to Mooktears. 


You will also forward the proceedings of 


this case for the Court’s revision. 


6. With advertence to your abstract in 


A 
tt Aftor the evidence for the prosecu- the case of 


tion in this case had been concluded, Khetoo 
the Jury unanimously declared that Dome and 

they could place no faith in the evi- others (8 
dence as to recognition. $ ? ’ 
tt Witnesses were next examined as ‘Statem en t 
to identification of the property found 5), margin- 

in the houses of the prisoners Nos, 23 ally noted 
and 24,” $ y 
the Court: 


observe that the Jury ought not to: be 
allowed to declare their opinions on portions 
of the evidence before the trial is concluded 
and they have heard the summing up and 


direction of the Judge. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 








The 16th December. 1867. 
Present: 


The Master of the Rolls, Sir James 
W. Colvile, Sir Edward Vaughan Williams, 
Sir Richard Torin Kindersley, and Sir 
Lawrence Peel. E 


Hindoo Wili—Construction—Accumu- 
lation—Surplus profits. 


On appeal from the late Supreme 
Court at Calcutta. 


Prankisto.Clunder and others, 
VEPSUS 


Sreemutty Bamasoondery Dassee and another. 


Principle of construction of the Will of a Hindoo, 

The meaning of the testator is to be ascertained by 
the words which he has made use of, having regard to 
the laws which prevail in India relative to these sub- 
jects. 

A testator-directed his sons, using the words “living 
jointly in respect of food,” to take care of and look 
after his property, movable and immoveable, and 
carry on his trading business. Jir yp, that this interest 
is not accurately represented by the words joint estate 
in England, nor is it analogous to the case of a testator 
in England who gives property to executors for the 
p.irpose of carrying ou his trade, but is more analogous 
to the tenancy 1n common which prevails in England. 


The Will also directed that on the death of a son, if 
that son died leaving a son, the share of that son was 
to go to that son’s son, and if the son dying left no son, 
that the share should goto the survivors. HELp, that the 
share of profits made during the joint lives of the sons, 
which belonged to the deceased son, goes over to the other 
sons of the testator as they would go according to law, as 
frum aconsideration of the various terms of the Will 
itself, there was an absence of all directions on the part of 
the testator to accumulate the profits, or to dispose of the 
profits which were the property of the son. 

THEIR Lordships are of opinion that the 
decree of the Court of Supreme Judicature 
at Calcutta is correct. It is a question 
upon the construction of the Will, and the 
meaning of the testator is to be ascertained 
by the words which he has made use of, 
having regard to the laws which prevail in 
India relative to these subjects. 


It is important, in the first place, to con- 
sider what is the nature of the interest 
which hehas given to his sons. He has 
directed his sons, using the words, “ living 
jointly in respect of food,” to take care of 
and look after his property, moveable and 
immoveable; and carry on his trading busi- 
ness. It is to be observed that this interest 
is not accurately represented by the words 


" joint estate in England, for if he had 


ee ee ee 


given the property simply to the sons with 
no further direction than that they should 
live jointly in respect of food, and one of 
the sons had died, his share, with all the ac- 
cretions, would have gone to his heir, to 
the person who was entitled to inherit nce- 
cording to the Hindu law, so that in point 
of fact the interest was, as regards succes- 
sion, more analogous to the tenancy in com- 
mon which prevails in England. It is also 
proper to observe that no analogy exists be- 
tween the present case and that to which it 
was endeavoured to be likened, viz., where a 
testator in England has given the property 
to executors for the purpose of carrying cu 


his trade, in which case a trust is 
imposed upon the executors, who take 
no beneficial interest in it, and the 


question is, how the profits of that trade 
are to be divided amongst the persons who 
are pointed out by the testator. It is there- 
fore in this case important to observe whe- 
ther the testator has pointed out in his Will 
how the share of his property is to go, 
upon the death of any one of his sons, and 
also how far that direction extends. Accord- 
ing to the Will, if one of the sons had 
died, leaving a son, the share of the son so dy- 
ing would have gone to his son, or, in other 
words, the grandson of the testator. It is 
only in the event of his son not leaving a 
son that the testator has directed that the 
share shall go to the survivors. This is of 
the more importance, because their Lord- 
ships are of opinion that this construction 
is not lightly to be inferred, but that it is 
necessary that the testator should express 
distinctly what his intention is, This they 
think that he has done. It was argued 
that a considerable distinction existed be- 
tween this case and the case inë Gth Moore, 
because in-that case one-fifth was given to 
each son, and if ‘one died the fifth was given 
over; but their Lordships are of opinion 
that the effect of this Willis to direct that 


1 the share which each son tovk, and which 
l 


would have gone to his heirs according to the 
Hindoo law, was, in the case of any one of 
his sons leaving no son, directed to go to 
the other sons if not in express words, still 





* Sreemutty Soorjeemoney Dasseo, Appellant, vs, 
Denobundoo Mullick and others, Respondents, 6 Moore, 
page 526 ; and 4 W, R, page 114, 
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by a necessary inference to be drawn from. 
the expressions used by him, and this is 
indeed the contention of the respondents, 
and was so held in the Court below, from 
which decision the appellants have not ap- 
penled. The question is, whether the share 
of profits made durig the joint lives of the 
zons which belonged to the deceased son 
follows his share of the capital and goes 
over to the other sons. In the first place, 
it is to be observed that the testator has 
piven no direction to accumulate ; it remains 
therefore to be seen whether the Court can 
find, from the words of the Will, as Counsel 
argued, an irresistible inference that such 
was the intention of the testator. This is 
the more important, because in the 
case* in the ‘8th Moore, which is relied 
upon as governing this case, there is 
an express direction to accumulate. 
It was there directed that the surplus 
was to be added to the capital. There is an 
absence of that in this case. It is admit- 
ted that the testator could not dispose of the 
property of his son, or prevent the heir of 
the son from inheriting his property ; there- 
fore the only question here is, whether the 
testator has directed the accumulations of 
the property to be added to and made part 
of his own property, because if he has not, 
it was the property of the son, and the tes- 
tator had no power of disposing of it. 


In this view of the case their Lordships 
think that this Will, on whichever trans- 
lation it is taken, shows an absence of any 
direction to accumulate. The first direc- 
tion is, that the sons should live joint in 
respect of food, and that they should carry 
on the trading business, and so forth. If 
the Will had stopped there, the only result 
would have been, that upon the death of 
this son his heir would have takeu his share 
in the business ; but the Will goes on to 
give a direction that should the sons dis- 
agree, then, after making certain directions 
as to the application of the income, the sur- 
plus was to be partitioned equally amongst 
them. That is directly opposed to any 
accuinulation. Nor does the testator give 
any direction whatever in respect to what 
is to be done with the profits before they 
disngree and separate, It would follow 
therefore if the Will ended there, that the 
profits arising from the business would be 
the separate property of each of the five 
sons in-fifths, after they had provided for 





* Sonatnn Bysack, Appellant vs, Sreemutty Juggut 
Soonduree Dassee, Respondent, 8 Moore, p. 66. 


‘the testator had given to him. 


the carrying on ‘of the business. We 


find nothing in the’ subsequent parta of the | 


Will which interferes with that. The 
second Section is the only part of the Will 
which relates to this subject. The testator 
there directs that if any of the sons should 
die without a son, then that the daughters 
of that son should receive rupees 100, and 
his widowed wife, if she lived, being in- 
cluded asa member of the family, should 
receive the expenses of brito neom, and the 
other religious acts and ceremonies which 
she should perform. Then he directs what 
is to be done, “if ungovernable, and not 
living in my house, she should go and. 
live elsewhere, or not wish to live in 
the family, then she shall receive*rupees 
2000.” Besides this, he directs that * she 
shall not be able to make any demand or 
claim on any moveable and immoveable pro- 
perty, trading business, and estate, &c., 
upon the allegation of her husband’s proper 
share ;” that is to say, she is not to be at 
liberty to make any claim or demand upon 
the moveable or immoveable property of the 
testator, and there it stops. This brings it 
round exactly to the Same question, whether 
the testator has in fact by these words dis- 
posed of anything more than the capital of 
the fund. The words he uses are: “my 
moveable and immoveable property, trading 
business, and estate, &c., upon the allega- 
tion of her husband’s proper share,” that is 
his share of the testator’s property ; that is 
the one-fifth of the trading business, which 
If their 
Lordships are right in coming to the conelu- 
sion that the testator has ssid nothing about 
what is to be done with the profits of the 
business, and has made no direction to accu- 
mulate, it necessarily follows that those pro- 
fits belong to each of the sons in fifths, and 
accordingly would be divided as such, and 
therefore, upon the true construction ‘of the 
Will, their Lordships are of opinion, that 
the testator has not attempted to dispose of 
these profits, which are the property of the 
son; if he had, a question might have 
arisen whether such a direction could have 
been a valid one or not, but their Lordships’ 
are of opinion, upon a fair construction of 


the words he has used, that it was his inten- | 


tion not to touch the question of profits, 
but to leave them to goas they would go, 
according to law, in case there was no dis- 
agreement between_the sons, the result of 
which would be that each woûld. take a 
fifth of the surplus profits, that this fifth 


would be the property of each son, and, 


f 


r 


‘nership transaction for the purpose of en- 


nbling the partners to realize part of the | ae 
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would go to his heirs, exactly in the same | of the Supreme Court of Judicature in 


manner as any other -property that he Calcutta be affirmed with costs, 


might have acquired. It will be obvious 
that if the son had taken his share of the | 
profits, and invested it In the purchase of 
any other property, no question could have . 
arisen. Itis a fair inference also that the: 
view that he took in case they disagreed, 


viz, that they should divide the surplus 


| 
| 
profit, isa sort of guide for what he Lal 
tended they should do in case they did not 
disagree at all, 
Their Lordships also think that this 
case is exceedingly close upon the cass 
in 6th Moore, and, although they would 
reluctantly allow. in the construction of a 
Will, the construction of one Will to be an 
imperative guide for the construction of 
another, where the expressions were not: 
identical, still they thiuk that the principles 
Jaid.down in that case govern the present ; and 
they concur with the observations made by ; 
Sir Barnes Peacock in delivering judgment, 


-that the testator has not attempted to dis- 


pose of, and, if he had, could not effectually 
have disposed of the property of his son. 


There is another point relative to the pro- 
perty of the partnership, consisting of Com- | 
pany’s paper. The fucts of the case ap- | 
pear to be these: the partnership assets 
consisted in part of Company’s paper, which 
were taken in the name of the deceased son, 


or in his name jointly with the names of | 
the other brothers, and it was necessary that 
they should be indorsed. The result was 
that he indorsed the bills in blank, and gave | 
them to his brothers. ‘This was, in their 
Lordships’ opinion, a mere ordinary ag 





assets of the partnership, which would not | 
affect the right that each son had to his 


share of the profits, not giving to the son, 


who has died, the exclusive right to the 
Company’s paper, which he so indorsed,, 





a 


The 20th December 1867. 
Present : 


Lord Cairns, Sir James W., Colvile, Sir 
Edward Vaughan Williams, Sir Richard 


T. Kindersley, and Sir Lawrence Peel. 


Jurisdiction —- Under-tenants — The 
term “ pottah" in Act X—Hereditary 
and transferable tenures—Evidence 


—Section 15 Act X. 1859. 


On appeal from the High Court at Calcutta. 


4 


Baboo Dhunput Singh and others, 


VETSUS 


Gooman Singh and others. 


Tenants intermediate between proprietor awl rvets 
are subject to the jurisdiction of the Collector umler Act 
X of 1859, which contemplates under-tenants as distinct 


from ryots, and contains provisions relating t» both 


. A poitah must not, primd facie, be assumed to give a 


hereditary interest, though it contains no words of in- 
heritance; “ pottah,” as used in Act X. 1839, being a 


generic term, which embraces every kind of engagement 


though taken in his name alone, but only | between a zemindar and his under-tenants or ryots. 


making it a part of the assets of the; 
partnership, in which he would be entitled | 


to his share after the expenses of partner- 
ship were dily discharged. E 

“ Their Lordships, therefore, will humbly 
Tecommend Her Majesty that the decision 


Where proof exists of long uninterrupted enjoyment 
of a tenure, accompanied by recognition of its hereditary 
and transferable character, it is sufficient to supply the 
want of:the words “ from generation to generation” in 


the pottah, and the tenant cannot be dispossessed by his 
superior, 
D s 
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Where a tenure was or has becomo hereditary and: or before 1838 : for, in the proceeding at page 


transferable, and the rent ‘has not been changed from 
the time of the Perpetual Settlement, the tenants (being 
intermediate between proprietor and ryots) sre protect- 


ed from enhancement by Section 15 Act X, 1889, 


THis is an appeal against a decree dismiss- 
ing the suit hrought by the appellant under 
Act X of 1859, for the enhancement of 
the rent of land within his zemindary. The 
argument before their Lordships raiged va- 
rious questions of some perplexity and of 
real public importance, but the facts -of the 
case are, for those of an Indian cause, un- 
usually free fronr doubt, 

A claim to enhance rent assumes the exist- 
ence of some right of occupation in the de- 
fendants (the actual tenants), and of a right 
to raise the rent previously paid in the plaint- 
iff (the zemindar), 
thus derived :—He is the son and represent- 
ative of Baboo Pertab Singh, who in 185], 
purchased the zemindary in which the lands 
in question are situate, at an execution sale. 
The execution, though at the suit of Gov- 
ernment, was one in a mere Civil suit for 
monies, and’ accordingly the purchaser ac- 
quired none of the extraordinary righis of 
a purchaser at a sale for arrears of Gorern- 
ment revenue. He took merely the rights,’ 
title, and interest of the judgment-debtor, 
and therefore subject to whatever subsisting 
interests in the lands had been effectually 
granted or created by any former zemindar. 


The following is the history of the re- 
‘spondent’s occupation :—In 1792, shortly 
after the Decennial Settlement of this zemin- 
dary had been completed, but before that 
- settlement. had heen declared perpetual, the 

then zemindar granted the lands in question 
' tó one Augham Singh atan annual rent of 
"101 Sicea ‘Rupees, under a pottah, of which, 
the terms and effect will hereafter be consi- 


The appellant’s title is | 


20 of the record, his son Gooman Singh, one 
of the present respondents, and Neebhan 
Singh, are described as the then occupants of 
the “lands, 


That proceeding was in a suit brought by 
Government for the resumption and assign- 
ment of these lands, which failed on proof 
that they were included in the zemindary, 
of which the revenue had been permanently 
settled in 1793, and were, therefore, not sub- 
ject to any claim on the part of Govern- 
ment, The zemindar being no party to this 
proceeding, it is material ‘only as shewing 
‘that the title on which the respondents now 
rely was openly asserted as early as 1838. 
Some of the other receipts that are in evi- 
denre show that rent for the years 1833, 
1836, and 1837, at the old rate of 101 Sicen 
Rupees, was received from Gooman Singh, 
and in these also he ig described as mukur- 
reedar. It is not, however, clear that these 
last-mentioned receipts were granted by the 
zemindar ór his officers. It seems more pro- 
bable that they were granted by a receiver 
who, under the Court of Wards, during the 
minority or incapacity of the zemindar, -or 
under some other unexplained cirenmstances, 
was at that time in possession of the zemin- 
dary. It also appears that, although the 
rent was often taken from one member of 
the Singh family, as shown by the receipts, 
there were many persons of that family be- 
neficially interested in the lands; Pertab 
Singh having left five sons, besides “Goouian 
Singh, and Neerbhan Singh having on his 
death left two sons, Dabee Singh and Akhbar 
Singh. And from one of the documents in 
evidence in the cause, it appears that: fees 
were-paid by the two last-named’ persons to, 
and accepted by, the Receiver in 1844, on a 
mutation of names as upon the devolution 
of a mukurruree tenure. 


The father also of the appellant is shewn 
to have brought in 1855 a summary suit 


dered. Angham Singh continued to pay that | for the recovery of one year’s rent, at the 
rent, without variation, up to the time of rate of JOI Sicca Rupees, alleging diat the 


“his death, which took place in 1820; and 


lands were held as a ey ee re at that rent 


in some of the latest of the zenda 8 re- | by the defendants there named. 


ceipts or’ acquittances, ‘which have been 
produced in evidence, he is descrihed as 
mukurreedar, 


So far the tenure, whatever was its nature, 


After his death, his sons | remained in the Singh family, but. it after- 


Pertab Singh and Narbhan Singh continued to | wards became the subject of transfer by 


hold the lands on the same ter ms, and some 
of the zémindar’s “receipts, acceptitg the 
same rent of 101 Sicca Rupees from Pertab ` 
‘Singh; and describing him as mvkurreedar, 
are ‘also in e¢idenice, Pertab Siugh died on 


sale. By various transactions, partly of 
' voluntary sale ard purchase, partly of pur- 
chase at judicial sales, of which the earliest 
is in 1858, the respondent, Muddun Tall 
Doss had, before the commencement of tha 


_, Of the written statement, 
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present suit, acquired the whole interest in 
the tenure, except the shates (at most one- 
twelvth ench) of Gooman Singh, and of one 
of his brothers; and it is stated in the re- 
spondent’s case that he has since acquired 
the last-mentioned shares also, and is now the 
only person interested in supporting the 
dearee under appeal. ‘The result, therefore, 
of what has been stated is, that at the time 
of the commencement of this snit, the lends 
had been held as against the zemindar at one 
unvarying rent since 1792, under æ tenure 
originating in the potiah ‘of that year, but 
treated de facto asa hereditary tenure, and 
from time to time described by both the 
zemindar and the tenants as a mukurruree 
tenure ; and that, as such, it has been made 
the subject of sale and transfer to the know- 
ledge, and with the assent, of the zemindar, 
who, on one aecasion, bid through his man- 
ager for a portion of it. 


“The first proceeding i in this suit was ne- 
cesgnrily the notice Which the 13th Section 
of the Act directs to be served on the under- 
tenant or ryot whose rent is sought to he 
enhanced. That document stated that the 
taidad, meaning probably the rent-roll, of 
the lands was extremely small; that the re- 
spondents had pradneed “ no reliable doen- 
‘ment,” showing on what special gronnds they 
occupied them; that with a view to settle 
the rent, the lands had been measured and 
were found to consist of 11,645 beeguhs ; 
and that the rent of them, according to the 
rate paid by other ryots cultivatiag | the same 
kind of land, would amount to 24,842 
rupees 10 annas and 8 pies. 


And the plaint founded on this notice, 
‘necordingly, claimed the sum with interest 
amonnting in all to 26.752 rupees 6 annas 
and 9 pies, as due from the respondents to 
the appellant, 


. The learned Counsel for the appellant 
have argued that the defence set up by 
the respondents must be taken to be that 
- they, are the holders of a mukurruree istem- 
‘ruree tenure, 2. e; a hereditary tenure at 
a fixed rent, under the poétzh of 1792, and 
that they must stand or fall according as 
the terms of that instrument establish‘or fail 
to establish such a title, ‘Their Lordships 
cannot accedo to that argument. It is to 
be observed that Act X of 1859 (see Sec- 
tion 59) “does not requiro the defendants 
.to.put in any written pleading. And in 
their Lordships’ opinion the frir construction 
which, under the 
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Collector (the Judge of first instance), 
his judgment of the 3ist of March, seems 


forced under the Act. 


aod on the first argument 
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ed 


éption given to him, the respondent Muddun 


‘Loll did put in is, that under all the cireum- 


stances stated above, he and those from whom 
he derives title must be taken to have 
held as hereditary mukrrureedars, which 


of itself would be an answer to the suit; 


nnd that, if that contention could not be 
supported to this full extent, they were pro- 


tected against an enhancement of rent by 


the provisions of Act X of 1859. 


The respondents have been successful in 


every stage of the suit in the Courts below, 


favor ` 


The 


but the several decisions in their 
have proceeded on different grounds. 


to have held that, though the pottah neither 


stated the amount of the land, nor said that 
it was to be held for ever at the rate fixed, 


the defendants have proved that they have 


held for upwards of 70 years at one rate, 
and that the plaintiff had totally failed to 
‘prove that his propesed enhancement was 


a fair one, or at arate which could be en- 
From this’ there was 
an appeal to the High Court. ‘The petition 
of appeal treats the respondents as ryots; 
in the Court, 
their Connsel argued their caso on the as- 
sumption that they were properly described 
ag ryots. On that occasion, the Judge 
held that the pottah did not in its terms 
confer any mukurruree title; and that 
the statement of the appellants father, 


and the receipts describing the tenants 
as mukurreedars, would not, in the 
absenca of all mukurruree title in the 


original lease, confer such a title or form 
an estoppel to the appellant’s suit. But 
they also held that the law, ns declared by 
the 3rd and 4th Sections of Act X or 1889, 
conferred in fact a muhkurruree title on all 
ryots in the position of defendants who 
held lands at fixed rents, which had not 
been changed since the date of the Perma- 
nent Settlement. The appellant petitioned 
for n review of this decision, partly on the 
ground afterwards decided against him, and 
now abandoned, as to what in legal contem- ` 
plation is the date of the Permanent Settle- 


‘ment, and partly on the ground that the 


Court had proceeded upon the provisions of 
the 3rd and 4th Sections of the Act, which 
were specifically applicable to ryots only, 
whereas it ought to have proceeded under 
the 15th.and [6th Sections, relating to per- 
sons possessing a transferable interest in the 
land intermediate between the proprietor of 
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the estate aitd the ryots, such as the defend, 
ants were; that between these last men-, 
tioned Sections, on the one hand, and the 
8rd and 4th Sections, on the other, the right 
may be dependent on the conditions of a 
lense, whereas under the latter it would be 
independent of the sconditions of any lease ; 
and finally, that the question was to. be treat- 
ed not'as one of prescriptive right, but as 
one dependent on the terms of the potiah. 
The High Court, on this final hearing, held 
that the defendants were not ryots, but ten- 
ants intermediate between the proprietor 


"+ and the ryots ; that they did not hold under 


a terminable lease, nor under the poétah, 
which did not in any way refer to them but 
only to the original lessee; but that, inasmuch 
as they had been allowed by the proprietors to 
hold the tenure without iny potiah for fifty 
years and ever since the death of the first 
lessee, and the proprietors had by their acts 
admitted the tenure to be transferable and |. 
mukurruree, i. ea permanent, it was not for 
-the Court, sitting as a Revenue Court under 
Act X of 1859, and ina suit for rent, to 
declare the tenure neither permanent nor, 
transferable; and, that the respondents 
holding a tenure at a fixed rent, which had 
not been changed from the time of the Per- 
manent Settlement, were protected by the 
15th and 16th Sections of the Act from en- 
hancement. 


It is now assumed on both sides that 
whatever was the interest of the respondents 
in these lands, they were not ryots, but 
tenants intermediate between the proprietor 
- and the ryots. And one of the points taken 
for the first time here was, that that being | 
` s0, they were not subject to the jurisdiction 
of the Collector under Act X of 1859; 
that this tenure, if it could be mads the 
subject of enhancement of rent at all, could 
be made go only by a suit in the Civil 
Court; and for examples of this we were 
referred to the cases of the Ranee Surno- 
moyee* and that of Gopaul Lall Thakoor,t 
which are both reported in the 10th Volume 
of Moore’s Indian Appeals. 


Their Lordships cannot entertain any 
doubt of the jurisdiction of the Courts 
below. Both the cases cited were tried 
before Act X of 1859-was passed, That 
Act throughout contemplates under-tenants 
as distinct from. ryots, and contains provi- 
sions relating to both classes. And their 
Lordships think that the 23rd Section of 


in 





* See 2 W. R, P.C. cases, 13. 
t See 3 W. Rọ, P. C. cases 1, 
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the Act, by which exclusive jurisdiction is 
given to the Collector over the suits therein 
mentioned, embraces such a suit as this, 
whether it be treated as what it substan- 
tially is, viz., “a suit for the determination 
of the rate of rent at which a pottah and 
hubooleut should be given,” or, as what it 
is in form, a suit for “ arrears for rent due 
on account of land,” 


This being so, the first question is what 
is the nature of the respondents’ sub-tenure ? 
If if can be shown to be a murkurruree 
istemraree, there ig an end of the case. If 
this cannot be established, the question 
whether the respondents are not protected 
by the 15th or 16th Section of the Act will 
arise. i 

The pożtah is addressed to Angham Singh 
as Mostajir, which is trauslated “ farmer,” 
of Mouzah Cheloone and other villages in 
forests of Snkhooa trees in ‘the Zillah 
named; and the operative part of it, accord- 
ing fo one version of it, is in these words :— 
“ Inasmuch as in accordance with your 
‘application the lands of the villages in the 
‘t said forest have been assessed with a rental 
of 10] rupees, every thing being cousoljdated 
“and a potiah granted to you, it is required 
“ that you will, in all confidence, have-the 
‘lands of the said forests occupied by Pur- 
“ buttea and other ryots, and keep paying 
to the Sirear the rent year by year according 
‘to this vodéah, and whenever you may be 
“summoned for the purpose of hunting, you 
“ will attend, accompanied by all the Purbut- 
** teas.” 


In the course of the arguments for the 
appellant, 2 question was raised whether 
this poffak was more than a lease of the 
village lands then in cultivation, and whe- 
ther the greater part of the land now in 
the occupation of the respondents had not 
been acquired by subsequent and gradual 
encroachwent. Their Lordships, however, 
are of opinion that the pottah covered, not 
only the lands then in cultivation, but also 
the forest lands which the grantee was to 
settle and re-claim by bringing Purbuttea 
and other ryots upon them ; and upon the 
pleadings and evidence in this cause, they 
musi assume that it included all the lands 
which the appellant now seeks to re-assess. 
The nature and extent of the interest in 
these lands which it conferred on Augham 
Singh have now to be considered: 


Upon these points their ‘Lordships are 
not prepared to dissent from the judgment: 


, 
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of the High Court, in so far’ as it found that 


the pottah, taken by itself,: cannot be held 


to have granted a muhurruree tstumraree 
tenure. It does coutain the term mukur- 
ruree or any equivalent words, from which an 
obligation on the part of the grantor never 
to raise the rent is fairly to be inferred ; nor 
does it contain the expressions “ from gener- 
ation to generation,” or other. like words, 
importing that the tenare, whether the rent 


was to be fixed or variable, Was to be here-- 


ditary, Their Lordships cannot accede to 
the argument for the respondents, that a potiah 
must prima facie be ussumed to give a here- 
ditary interest, though it contains no words 
of inheritance. . They do not think that the 
ease cited from Morton’s Decisions, still less 
that-of Freeman vs. Farlie, is any authority 
for such a proposition. Pottah, as may be 
seen by referring only to Act X of 1859, 
is n generic term, whieh embraces every 
kind of engagement between a zemindar 
and his under-tenants or ryots. Nor can it 
be disputed that the expressions here want- 
ing are ordinarily used in the grant of a 
perpetual tenure, 

Again, neither the date nor the nature of 
the transaction is, on the whole, in favor of 
the hypothesis that tha intention of the 
grantor was to create a perpetual tenure at a 
fixed rent. It may be couceded to respond- 
ents that the zemindar in 1791 may have 
deemed himself capable of granting such a 
tenure : for though, according to the pream- 
ble of Regulation XLIV of 1791, zemin- 
dars, before the Perpetual Settlement, had no 
power to enter into engngements for a period 
exceeding that of their own engagements 
with Government,—and in 1792, the Decen- 
nial Settlement, which had just been complet- 
ed, had not been declared prepetual,—yet at 


that time, there was every reason to believe) 


that the settlement would be declared perpe- 
tual; and the 2nd Section of the Regulation 
last referred to, which restricts the zemin- 
dar’s power of disposition, had not been eu- 
acted, 
Decennial Settlement, as appears by Regula- 
tion VIII of 1793, was adverse ‘to mukur- 
ruree tenures, Itinade them all subject tore- 
assessment, unless they fell within the pro- 
tection of the 49th Section of that Regula- 
tion. Ti is, therefore, not probable that the 
zeinindar would, immediately after the com- 
pletion of the settlement, grant such a ten- 
ure éxecpt wen special grounds and ade- 
quate consideration ; and of these there is 
no proof. Though the pottah contains some 
reference to future services -us incidental to. 


+ 


The whole’ policy, however, of the’ 


the.tenure,-the transaction, on tife face of 
itis n grant of lands partly cultivated but 
chiefly waste, with the object, on the part 
of the grantee, of bringing the latter into 
‘cultivation. 


If, on the one hand, it is improbable that 
the grantee should undertake such an obli- 
gation without some fixity of tenure, and 
some assured and permanent interest in the 
lands, it is, on the other hand, equally im- 
probable that the grantor’ should part for 
ever with all his interest in the improveable 
value of his lands, But passing from the 
poltah taken by itself, it is necessary to 
consider the character of the occupation of 
the land, as shown by the uncontested facts 
of the case, 


The appellant, as we have already.remark- 
ed, is not, as was the plainuff in the case of 
Gopaul Lall Thakoor (10 Moore’s Iudian 
Appeals), which was cited in the srgament, 
an auctiou-purchaser who, under the Re- 
venue Laws, can throw upon the tenant 
the burden of showing that his tenure would 
haye been valid agniust a zemindar unfetter- 
èd by any personal engagement at the time 
of the Perpetual Settlement. He is bound by 
the engagements and acts of his predecessors 
in the zemindary; and we must cousider the 
evidence of these as it bears, first, upon the 
tenure, and next, upon the questiou of fixed 
or varinble rent, And, in doing this, we must 
recollect that after the passing of Regulation 
V of 1812, ‘there was no restriction upon 
the disposing power of the zemindar. 


The facts already stated afford incontest- 
able proof that, ever since the death of Augh- 
am Singh, the hereditary character of his 
sub-tenure has been recognized . by the suc- 
cessive zemindars. There is also evidence, 
which is not contradicted, thatsome of them 
have recognized its trasferable natare. This 
evidenge affords ample grounds for inferring 
dither that the tenure was always intended 
to be hereditary, although not so expressed 
in the podigh,-or that, if the original grant 
were limited, as was suggested, to the life of 
Augham Singh, his tenure has, by some subse- 
quent grant, become hereditary and transfer- 
ubla, And upon the proof here given of long 
uninterrapted enjoyment, accompanied by the 
recoguition of the hereditary aud transferable 
character, it is almost impossible to suppose 
that a suit by the zemindar in the Civil Court 
to disturb the dispossession of the respondent 
could not be successfully resisted. The case 
of Joba Siugh (4 S. D. A. Reps., 271) is ap 
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authority for the proposition that evidénce 
of this kind will supply the want of the 
words “from generation to generation” in 
the pottah, which is the foundation of such 
a title. ; | 


Upon this second point, the evidence of the 
subsequent acts and conduct of the zemin- 
dars is material only in so far as the receipts 
and proceedings above referred to show that 
both Augham Singh and his successors were 
described as mukurreedars, Their Lord- 
ships are not prepared to say that from this 
evidence a Court or Jury might not legiti- 
mately infer, as against the first zemindar and 
his successors, either that the rent had been 
always fixed, or that by subsequent contract 
that which had been orginally variable had 
been made invariable. It is not necessary, 
however, for the determination of this 
appeal that they should so decide; ‘and 
they are unwilling without necessity to 
draw from the facts proved conclusions 
which were not drawn by the Court below. 


It is sufficient to say that, ‘if the tenure 
was or has become hereditary and transfera- 
ble, as stated above, and if, as is abundantly 
shown, the. rent has not been changed from 
the time of the Perpetual Settlement, the case, 
as ruled by the High Court, falls within the 


the protection of the 15th Section of Act X 
of 1859. Whatever be the interpretation to 
be given to the somewhat Joose and ambiguous 
expression “a terminable lease,” it’is clear 
that a tenure under which the tenant can no 
longer be dispossessed by his ‘superior can- 
not be brought within that exception. 

There is another ground upon which, 
though it does not seem to have occurred 
to the Court below, their Lordships cannot 
but think that the present suit dushi to have 


been dismissed. It has been seen that the 


* 


respondents were sued as oceupying ryots, 
liable for the rent assessed upon them in that - 
character; that the High Court held that con- 
sidered as ryots, they were protected by the 
3rd and 4th Sections of the Act; and that 
thereupon the appellant, shifting his ground. 
and treating the respondents not as ryots but 
as tenants infermediate between him and the 


ryots, obtained an order for review. 


But if the respondents were tenants inter- 
mediate between the proprietor and the ryot, 
that fact seems to raise objections both of 
form and of substance fatal to the main- . 
tenance of the present suit. The notice.on 
which it was founded. did not, in that case, 
accurately specify “ the ground on which en- 
hancement of rent was desired,’ and the 
assessment on which the sum sued for was cal- 
culated was improperly made. Dyaram’s case 
(I, S. D. A. Reps., 139), and the note of Sir 
Wm. MeNaughten at the foot of it, show that 
where the suit is against an intermediaté 
tenant, the enhancement ought to be made 
according to the pergunuah rate of the rents - 
payable, not by the ryots, but by the holders 
of similar tenures. To assess such an inter- 
mediate tenant according to the rents paid by 
ryots, must necessarily deprive him of all 
beneficial interest in his tenure.. Their 
Lordships, however, do not decide the case 


on this last ground. 


For the reasons above stated, they think 
that the decision of the High Court was 
substantially right, and they, will humbly 


recommend Her Majesty to dismiss this ap- 


peal with costs, 
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The 10th February 1868. 


’ Present: 


Sir James W. Colvile, Sir Edward Vaughan 
Williams, Sir Richard Torin Kindersley, 
Lord Justice Rolt, and Sir Lawrence 
Peel. 


Bond—Lands not pledged—Form of 
action—Disqualified female—Court 
of Wards—Regulations XK of 1793 
and LIT of 1803. 


On appeal from the late Sudder Court at 
Agra, 


Mahomed Zahoor Ali Khan, 


VETSUS 


Thakooranee Rutta Kooer. 


Plaintiff sued on a simple money-bond for the re- 
covery of a sum of money lent by him to P, 4, a 
female, whose estates were under the nfanagement of 
the Court of Wards, and he made ¢)-defendants in the 
suit certain other parties whom he charged with enden- 
voring to have the estates of R, A. transferred to them. 
He also tendered in evidence another bond, by which 
R. A., the principal defendant, purported ‘to secure a 
further advance, and to pledge her zeminda-ee estates 
to the plaintiff till the debt was paid off, 


Herp, that the plaintiff had no ground of suit against 
the other defendants, except J, d. the principal female 
defendant, as his cause of action against R. A. was 
based on the first bond, which did not create any 
chirge upon the lands with which they are said to 
have meddled, 


Hep, further, that, as against R, A. herself, plaintiff? 
could only get a personal decree for payment of the 
amount due on the boud on which plaintiff sued, and that 
ha could not in the present suit rely on the second 
bond. A plaintiff cannot be entitled to relief upon 
facts or documents not stated or referred to by him in 
his pleadings. 


Ona consideration of the provisions of Regulation 
LII of 1803—(the provisions of Regulation X of 1798 are 
similar),—it was held that the mere fact that the Coutt 
of Wards has charge of the estates of a female did not 
necessarily digqualify her from contracting debts. That 
Regulation must be construed strictly, the provisions 
requiring the Collector to report to the Board a femala 
-as disqualified, and the Subsequent procedure thereon 


should be strictly carried out, as not nfere matters of 


-| form, but necessary preliminaries before the female can 


be considered disqualified. From,the absence of the 
observance of those provisions in the case of R, A., and 
the conduct of the Government officials representing 
the Court of Wards, the custody of the Court of Wards 
of her estates was held to be of *such a character as did 
not render her a disqualified female incapable of con- 
tracting debts. 

The case having being framed incorrectly, it waa, 
under the circumstances, remanded for trial to the High 
Court under special directions. 


Tals is an appeal from a decree of the 
late Sudder Dewaany Adawlut of the North 
Western Provinces of Agra, bearing date 
the llth July 1864, which affirmed a de- 
cree of the Principal Sudder Ameen of 
Meerut, bearing date the 25th February 
1863. 


The plaint was filed in the Court of 
the Principal Sudder Amyen of Allygurh 
on 3rd of May 1861, and is entitled the peti- 
tion of plaint of the plaintiff against Rutta 
Kooer and nine other persons there name, 
ànd against the zemindaree rights in cer- 
tain mouzahs there named, the property of 
the said Rutta Kooer; and it claims to 
recover 21,280 rupees, amount duoona bond 
dated 19ih August 1856, and states that 
Rutta Kooer borrowed from the plaintiff 
10,000 rupees, and executed a bond engng- 
ing to pay the amount on demand with 
interest nt 2 per cent. per mensem, and 
that the plaintiff had repeatedly demanded 
the amount due, but sle evaled payment 
and had not discharged the debt. It further 
stated that, in order that the money might 
be lost to the plaintiff, the other defendants 
had combined, and got the above estates 
belonging to Rutta iNegallygtransferred to 
them, though they had not béen put in pos- 
session ; and, therefore, as a precautionary 
measure, the plaintiff filed that petition of 
plaint, with the bond on which his suit was 
hased, against Rutta Kooer, the principal 
defendant, and the other defendants who 
claimed her property: and it concludes by 
praying that the amount sued for might ba 
decreed against the defendants, and the 
property aforesaid, with interest to the 
date of realization. 


The bond of the 19th August 1856, 
thus filed with the plaint, and on which, 
as stated in the plaint, the suit is based, is 
% simple money-bond purporting to have 
heen executed by Ruita Kooer for 10,000 
rupees and interust. None of the other 


D 
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defendants åre in any way parties to it, 
nor does it purport to bea mortgage or 
charge upon, or jn any way to refer to, the 
property mentioned in the plaint. 


The plaintiff has also tendered in evidence 
another bond, dated the 28th November 
1857, by which Rutta Kooer purports to 
secure a further advance, nnd to pledge her 
zemindaree estates to the plaintiff until she 
should pay off the whole debt,‘o him: but 
his suit is in no way based upon this second 
boud. 


Now, as to all the defendants, except 
Rutta Kooer, itis obvious, on the face of 
the plaint, that no relevant case is made 
against them. The allegation that they 
have combined with the plaintiff’s alleged 
debtor to get her estates illegally transfer- 
red to them is no ground of suit agairst 
them, if, as is the case here, the plaintiff 
snes upon an instrument which creates no 
charge upon, or estate or interest of any 
kind in, the lands. Ifhe can obtain judg- 
ment on his bond, and itis not satisfied, he 
mny possibly be entitled hereafter to raise 
such a case as that suggested in the plaint, 
against the land and against these defend- 
ants; but any such proceedings before 
execution on the judgment are premature. 
It follows, therefore, that, as against these 
defendants, at all events, the appeal must 
be dismissed, and itis wholly unnecessary 
to consider as to them the other defences 
set up in théir several written statements. 


Nor, as to Rutta Kooer, was it open to the 
plaintiff, on this plaint, to ask for any de- 
cree other than a personal decree for payment 
of the amount due onthe bond. The plaint- 
iff is not entitled to rely on his second 
bond. Though this Commitiee is always 
disposed to give a liberal. construction to 
pleadings in the Indian Conrts so as to allow 
every question fairly arising on the case 
made by the pleadings to be rnised and , dis- 
cussed in the suit, yet this liberality of 
construction must have some limit. A 
plaintiff cannot be entitled to relief upon 
facts or documents not stated or referred to 
by him in his pleadings, and the only 
thing that can be rightly insisted on by the 
plaintiff here is a decree for payment against 
Rutta, Toa decree so limited, he would 
be entitled in a suit properly framed, if he 
proved his case; and the only defences 
that could usefully be raised by Rutta are 
——-that she was incompetent to contract 
deht, or that he did not in fact contract 
debt, or that she lad satisfied it. 


Two of these defences she has in fact plead- 
ed, viz., first (in substance and effect), that 
no such money was ¢éver lent her, and that 
the bond was fabricated; and, secondly, 
that her property was under the Court of 
Wards, and that the Government Officials 
had not been made cegnizant of, or accorded 
their sanction to, the institution of the suit, 
and that, even supposing the bond to be 
genuine, the claim of the plaintiff could not 
lie against the person and property of the 
defendant. 


Amongst the issues fixed for trial by the 
Principal Sudder Ameen (besides those 
relating to the validity of the bond and the 
existence of the debt), was one in the fol- 
lowing terms :— 

“ 3rd.—Had the defendant the power to 
contract debts, her estates being under 
charge of the Court of Wards; and is the 
fact of no notice having been given of the 
execution of the bond and the contracting 
of the debts at the Collectorate a sufficient 
argument for the falsity of the bond or 
not ?” 


The form of the issue apparently assumes 
that Rutta’s estates were under charge of 
the Court of Wards, and that the only ques- 
tion was the effect of this circumstance on 
her power of contracting debts ; but it will 
be observed that the question is, “ Had the 
defendant the power to contract debts?” 
and not the more limited question whether 


| she had power by contract to charge her 


land with debts. 


It is further to be observed that though 
the third issue appears to assume that tha 
defendant’s estates were under the charge 
of the Court of Wards, yet the faet of 
their being or of their having been under 
charge was the only fact or point treated 
as open to dispute or question in the Couris 
below. It was assumed by both the Courts 
thatif her estates were in charge, the case 
‘was at an end; the plaintiff could have no 
relief of any kind; and both Courts being 
of opinion that there was sufficient proof 
of the estates having been in the custody 
of the Court of Wards, from a time anterior 
to the date of the bond to a time subsequent 
to the institution of the suit, the plaintiff's 
suit was dismissed with costs,.and there 
was no examination of, or observations upon, 
the evidence which the plaintiff had tender- 
ed of the loan of the money to Rutta, and 
the execution by her of the bond. 

Under these circumstances, the principal 
questions to be considered on this appeal. 
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are, whether the estate and property of 
Rutta were in fact undér the charge of the 
Court of Wards when the bond is alleged to 
have been éxecuted ; and, if so, whether such 
custody of charge was of a character which 
made her what is called, under the Regula- 
tion to be presently veferred to, a disquali- 
fied female, and incapacitated her to con- 
tract debt in any way ? 

These questions turn mainly on Regulation 
LII of 1803. That Regulation, after reciting 
that it is essential to the interest and hap- 
piness of minors, and of such females as 
shall not be deemed competent to the 
management of their own estates, and of 
idiots, lunatics, and other proprietors of land 
paying revenue to Government, who are or 
may be rendered iuvcapable of managing 
their lands by natural defects or infirmities 
of whatever nature, that the lands of per- 
sous coming within the above descriptions 
should be managed for the benefit of the 
proprietors by persons appointed to the 
trust by Government, and that a Court of 
Wards should be instituted with powers to 
superintend the conduct, and inspect the 
accounts, of the managers of the estates 
of such persons, it was enacted (Sec. 
5) that the superintendence of the Court 
“of Wards should extend to the persons 
and estates of (amongst other persons) 
all proprietors of entire estates paying 
revenue immediately to Government who 
were or might be females not deemed by the 
Governor-General in Council competent to 
the management of their own estates.—(Sec. 
6). That the lands of disqualified Jandhold- 
ers should not be liable to be sold for arrears 
of public revenue on account of the periods 
during which such lands might be under 
the charge of the Court of Wards ;- (Sec. 
8),—that the Collectors of the revenue 
should ascertain and report to the Board of 
Revenue what proprietors were disqualified. 
(Sec. 9),—~if a proprietor of lands were 
disqualified solely from being a female, the 
Court was to take charge of the estate and 
to report to the Governor-General, with 
power to the Governor-General to declare 
her exempt from the Regulation ; (See. 10),— 
managers and guardians were to be distinct, 
ond managers to have care of estates, real 
_and personal ; and by Sections 22 and 23 
provision was made for the application of 
monies received of managers, in which there 
was a provision that any just debts then 
outstanding against, or thereafter adjudged, 
against the estates of disqualified landholders, 
. must necessarily be satisfied ; but that 


.the circumstances of all such debts were 
to be reported to the Collector, and by him 
to the Court of Wards, previous to payment 
by the manager ; and by Section 26, females, 
though disqualified, were not to be subjected 
to guardians, but might themselves receive 
and disburse their own maintenance. 


There is no pretence for saying that, but 
for the application of this Regulation to her, 
Rutta Kooer was incapable of contracting 
the debt in question. The Regulation itself 
does not in terms declare the incapacity, or 
define the circumstances in which it is to 
arise. The provisions of such a law should 
be strictly pursued, in order to effect the 
disqualification of any particular person ; 
and no one should lose her natural liberty of 
contracting anless the relation of ward and 
guardian between her and the Court of 
Wards be regularly and completely constitut- 
ed. 


The examination, however, of the evi- 
dence in the Court below appears to have 
been addressed solely to the object of discern. 
ing whether the talook was, in fact, under 
‘charge ; and it seems to have been assumed 
that, if in charge, Rutta Kooer was a dig- 
qualified person. But their Lordships are 
of opinion that this does not necessarily fol- 
low. The Court of Wards may have obtained 
the custody originally under circumstances 
not affecting her personally, and may have 
continued in charge after the estate devoly- 
ed upon ber under circumstances which do 
not necessarily make her a disqualified fe~ 
male under Regulation LIT of 1803. It 
becomes, therefore, material to ascertain, not 
merely whether the estate was under charge, 
but also what were the circumstances under 
which if was first brought under charge, and 
afterwards so continued. 


The material facts are these :—The landed 
property of Rutta Kooer in question 
(usually called throughout these proceedings 
the’ Talooka Chukkatul in the Collectorate 
of Allygurh) had previously belonged to 
her sister Maha Kooer. She was declared a 
disqualified female under Regulation LII of 
1803, as far back as the year 1811 ; and the 
talook was then placed under the Court of 
Wards, and a manager was appointed under 
the Regulations. But in 1838, in lieu of 
continuing it in the hands of a manager, 
the talook was let to farmers, who paid 
their rents to the Collector, who exercises 
the *powers of the Court of Wards, and 
throughout the whole period from 1811 to 
Maha Kooer’s death (with the exception of 
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a few years atising from circumstanges not- there was an appeal from that to the Sudder 
material to the question) the malikana or|.Court, where, as appears at p. ‘86 of the 


mnintenance was, paid by the Collector to 
Maha Kooer. 

Maha Kooer died in 18538. On her death 
adverse claims were set up to the property : 
one by Aram Singh, claiming as heir of her 
decensed husband; another by one Ali 


Buksh, claiming under adeed from her ; 


and the third by Rutta, claiming ns her 
sister and heir. The claim of Ali Buksh 
appears to have been first disposed of, and 
was found to be groundless. As between 
Aram Singh and Ratta Koser, the Govern- 
ment, through the Sudder Board of Revenue, 
appears to have decided iu favor of Rutta, 
whose name was recorded as proprietor of 
the talook in place of the deceased Maha; 
but she was not putinto possession. About 
this time, and apparently in consequence of 
the decision of the Sudder Board, and certain- 
ly in or before 1855, a Civil suit was instituted 
by Aram Singh in the Court of the Principal 
Sudder Ameen of Allygurh, to enforce his 
claim against Rutta, and to this suit he 
made the Government a party, on the 


round of the estate being under the control | 
E 8 ' never had been emancipated from the con- 


| trol of the Court of Wards, and had never 


of the Court of Wards. Thereupon the 
official correspondence which is set forth in 
the proceeding No. 19 of the Collector, at 
p. 16 and 17 of the record. took place. 
his mentions that in August 1855 a peti- 


tion was filed by Rutta in the Court of the , 


record, the suit finally ended in a com- 
promise some time in or before the year 
1862. If the evidence’ stopped there, it 
would be. impossible to hold that the con- 
tinued possession of tlre Court of Wards was 
more than that of a stake-holder ; since, if 
it really held the talook as a Court of 
Wards on behalf of Rutta Kooer, treating 
her as a disqualified proprietor, it was 
clearly the duty of the Collector represent- 
ing the Court of Wards actively to defend 
her title to the estate. It appears, however, 
that the Revenue authorities have not acted 
consistently on their then view of the case ; 
for in February 1856, Rutta being recorded 
as proprietor, a mutation ôf names as to 
several villages in the talook was applied for 
on behalf of certain persons, including the 
present appellant, who claimed under 
assignments from her; and this application 
having been disallowed by the Collector, 
because a Civil suit was pending, and it 
was difficult to say who was in possession, 


| the Sudder Board confirming, on appeal, the 


Collector’s decision, declared that Chukkatul 


been given into the possession of Rutta. 

In 1856 the farmers set up claims to a 
settlement adverse to the proprietary title of 
Rutta in Chukkatul. Their claim was dis- 


Allygurh Collector, stating “that she was ' allowed, and thereupon a correspondence 
not subject to the Court of Wards; that between the Government authorities took 
Government had been wrongly made de- place, in the course of which the Secretary 
fendant; also that she had succeeded by! to Government, in a letter dated 21st 
inheritance to the property of her deceased’ August 1856, stated that the Lieutenant- 
sister, Mussamut Maha Kooer, who was Governor agreed in opinion with the Sudder 
subject to the Court of Wards; that the Board that no claim adverse to the proprie- 
functions of the said Court had ceased with, tary title of the Thakooranee (Rutta Kooer) 
the ward’s demise; and that the Board, in | existed, nor had any sprung up during the 
paragraph 16 of their Order No. 83, dated | administration of the Court of Wards, and 
6th February 1855, had ruled that, in the: that he authorised the acceptance of pro- 
absence of any other rightful claimaat, ! prietary engagements from the Thakooranee, 
the målgoozaree management must depend, with certain terms of settlement in favor of 
upon her discretion ;’ and from this corres- | the theekadars or farmers, And it appears 
pondence it appears that the final determi- | from the judgment of the Sudder Dewanny 
nation of the Government was to putin an, Adawlut (App, p. 481, though the docu- 
answer to the effect that Government was, ment itself is not set forth in the record) 
not interested in the suit; that the question | that a proclamation, dated Ist October 1856, 
of right should be settled between the con- issued from the Collectors Office, in con- 


tending parties themselves; and that Govern- 
meut should be exempted from all costs, 
This was done; the litigation went on 
between Aram Singh aud Rutta Koer; a 
decree was made in favor of the latter by 
the Principal Sudéer Ameen, the date 


formity to the orders of Government and 
the Hoard, giving full proprietary possession 
to Rutta Kooer, who had filed the usual 
durkhast or petition, asking to „engage for 
the payment of revenue, and that the put- 
wary of the talook acknowledged receipt of 


whereof does not appear in the proceedings ;! the proclamation aud the possession of Rutta 


* 
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on the 13th October 1856. ‘This ‘arrange- 
ment, however, was not. finally carried out. 
It appears from the jetter of the Collector of 
the 18th of September 1858 (App, p. 31); 
that before the contemplated settlement was 
completed, the Mutiny broke out. He says :— 

s Then happened the Mutiny, with the 
farmers still in possession of the villages, and 
the Government orders for giving possession 
to Rutta Kooer were not carried out.” From 
the same document it appears that in October 
1857, when order was restored to the dis- 
trict, he, as Collector, resumed charge of the 
talook, of which, on the 2nd of Maren 1858, 
(App., p. 19), he appointed a manager, And 
at pp. 24 and 25 of the record is further 
proof that, between the Inst-mentioned date 
and April 1862, the telook was under the 
management of the Court of Wards. But 
in or before the month of August 1862, "the 
Court of Wards for some unexplained renson 
gave up the possession and management of 
the property, as appears from the perwaunah 
of the Collector filed in this suit, which is 
referred to by the Principal Sudder Ameen 
in his proceeding fixing ‘the issues, at p. 44 
of the record. 


Their Lordships are of opinion that the 
Courts below were warranted iñ conclading 
from this evidence that, with the exception 
perhaps of the period during which all or- 
der and government may have been suspend- 
ed in this district by the Mutiny, the 
Court of Wards was continuously in the 
actual possession of this falook from 1811 
to Augast 1862. They do not, however, 
think that by reason of that possession, 
which began in the time of Maha Kooer, 
Rutta Kooer was, when this bond is alleged 
to have been-executed, incapable of binding 
herself by contract. They have already 
observed that, in order to effect such a dis- 
qualification, the Regulations must be strictly 
pursued. Under this Regulation the Collect- 
or is to.report a female proprietor as dis- 
qualified to the Board of Revenue, and the 
Board of Revenue in their capacity of a 
Court of Wards is to report that they have 
taken the estate under their charge to the 
Governor-General in Council, so as to enable 
him to exercise his discretion of exempting 
her from the operation of the Regulation. 
Nor are these mera forms; they are neces- 
sary preliminaries to the disqualification of 
a female so as to invalidate an alienation 
even of the property under charge of the 
Court of Wards by her. This was express- 
ly decided in the case of Jan Khatun (5 S. 
D. A, Reps, 210). That case arose in Lower 
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Bengal and under Regulation X of 1793. 
But Regulation LIL of 1803 is little, if any- 
thing, more than an extension of the earlier 
Regulation to the North-Western Provinces. 
The provisions of the two upon the point in 
question are absolutely identical. Again, 
the present case is far gtronger than that of . 
Jan Kbatun. The contract here impeached 
does not, like that which was then in ques- 
tion, affect the land. It is a simple money 
obligation, And the evidence in this case 
not only fails to show that the necessary re- 
ports of the Collector and of the Board of 
of Revenue were made; it also, though not 
uniformly consistent, goes far to negative 
any intention on the partof the Revenue 
Authorities to treat Rutta Kooer as a dig- 
qualified proprietor, or a person incompe- 
tent to manage her affairs, It shows that 
when her title was attacked in 1855, they 
declined to act asa Court of Wards in its 
defence, but left her to sue or be sued as 
a person sei juris on her own responsibility, 
and at her own cost. It further shows 
that in 1856, and in the very month in 
which she is alleged to have executed the 
bond, they had taken all the necessary 
steps towards putting her into the full pos- 
session and enjoyment of the talook, asa 
proprietor competent to its management, on 
her entering into proper engagements for 
payment of the Governmeéut revenue; and 
that the completion of that arrangement 
was only prevented by the accident of the 
Mutiny. The fact, if fact it be, that for 
some time in and after 1858 the property 
was regularly managed by the Court of 
Wards, can have no hearing on the question 
of her capacity to bind herself by contract 
in 1856. 


The decisions of the Principal Sudder 
Ameen of Meerut, and of the Sudder Court 
of Agra, were nevertheless rested exclu- 
sively on the ground that Rutta Kooer had 
no crpavity to contract debt, because the 
talook was in the custody of the Court of 
Wards. The Sudder Court expressed itself 
thus i— , 

“ Holding the opinion that the super- 
intendence of the Court of Wards did not 
cease until 1862,-and hence, that Musst. 
Rutta Kooer was not competent to incur 
any debt or make any alienation of her 
property, or that she is in any way answer- 
able for the claims, there is uo necessity 
for our inquiring into the secoud issue.” 

The question whether any formal report 
was ever made of Rutta being a disquali- 
fied female was left wholly unnoticed. 
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The attention of the Sudder Court was! appeal mast be dismissed against all the re- 


called to the unsatisfactory nature of the | spondents except Rutta Kooer. 


decision in this respect ou an application 
by the present appéllant for a review of the 


And they 
ave felt some doubt “whether, inasmuch as 
the suit was wholly misconceived, the proper 


judgment, when he stated as one of the | course was not to dismiss, this appeal alto- 


grounds of his application that “ no formal 
order was passed placing Musst. Rutta 
Kooer under the charge of the Court of | 
Wards, Hence, though the property to 
which she succeeded may have been under 
the charge of the Court, yet Rutta Kooer 
in person was a free agent, and should be 
held responsible for her acts.” And the 
Sudder Court, in refusing leave to review, 


gave the following among other reasons. 


for so doing :— 
“ Even allowing, for the sake of argument, 


that no formal order was given during 1855, 


1856, and 1857, placiug the person of Musst. 
Ratta Kooer under the “char ge of the Court 
of Wards, yet, as it is admitted by Counsel 
for the plaintiff, that the property to which 
she succeeded was under the Court of Wards 
during 1855 and a part of 1856, we cannot 
allow that such omission, if omission there 
be, in any way affects the case; for to all in- 
tents and purposes Musst. Rutta Kooer was 
under the charge of the Court of Wards. 
We are unable to dissociate the person of 
Musst. Rutta Kooer from the property- to 
which she sueceeded. We think that she 
in person and her property were under the 
charge of. the Court of Wards, and that she 
was' not free to contract debts and to hypothe- 
eate her property for the liquidation of such 
debts. Regulation LIT of 1803 certainly 
does provide for the liquidation of the just 
debts of disqualified landholders, ‘just debts 
now outstanding against or hereafter ad- 
judged against the estates of disqualified 
landholders ;° but it does not petmit a ward 
to contract debts without the sanction of the 
Court of Wards. It would be strange, in- 
deed, if the law allowed the ward to contract 
debts, to alienate sud hypothecate property 
under charge of the Court of Wards, when 
it distinctly declares that the manager in 
charge shall not dispose of any portion of 
the property confided to his care without the 
consent of the Court of Wards.” 

For the reasons already given, their Lord- 
ships cannot agree with this conclusion. 
They are of opinion that the finding of the 
Courts below, on the only issue which they 
have really tried, is wrong. 

They have, however, felt some doubt as to 
the order which it will be their duty to re- 
commend Her Majesty to make on this ap- 
peal, 


They have already intimated that the | give no costs on this appeal. 


gether, without prejudice to the right of the 
appellant to bring a new suit against Rutta 
Kooer upon this bond, treating it as a mere. 
money-bond. Consideri ing, “however, that 
such a suit would probably be met by a plea 
of the Act of Limitations ; that in the cir- 
cumstances of this case such a defence would 
be inequitable ; and that, the respondent not 
having appeared, their Lor dships are not in 
a condition to put her on terms as to her de- 
fence to a fresh suit; they have come to the 
conclusion that the fairer course is to do what 
the Judge of the first instance might, under 
the Code of Procedure, have done at an 
earlier stage of tle course, namely, allow 
the appellaut to amend his plaint so as to 
make it a plaint against Rutta Kooer alone 
for the recovery of money due on a bond. 
Her liability on the bond may thus be tried 
on the issues already settled. Upon those 
issues, and the evidence taken on them, their 
‘Lordships will intimate no opinion. The 
nature of the transactions, and the status 
of the obligos, make it peculiarly desirable 
that the Appellate Court should have the 
beuefit of the judgment of the Courts below 
ou those issues. 

The order, therefore, which their Lord- 
ships will humbly recommend to Her 
Majesty is, that the appeal be dismissed 
against all the respondents except Rutta 
Kooer; that the decrees of the Courts 
below be reversed, except so far as they 
dismiss the suit against those respondents 
with costs; that it be declared that Rutta 
Kooer was not, at the date of the alleged 
bond, incapable of binding herself by con- 
tract by reason of the talook Chukkatul 
being still in the custody or under the 
charge of the Court of Wards; that the 
cause be remanded to the High Court of 
Judicature for the North-Western Pro- 
vinces, with direetions to allow the appel- 
lant to amend his plaint so as to make it a 
plaint against Rutta Kooer alone for the 
recovery “of the money alleged to be due to 
him on the bond; and to tuke all necessary 
‘steps for the trial of the said suit upon the 
issues already settled, or to be hereafter 
settled; with liberty to the respondent, 
Rutta Kooer, to make any defence to the 
suit which is not inconsistent -With the 
declaration aforesaid. Their Lordships will 
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The 4th March 1868, 
Present : 


Lord Cairns, Sir „James W. Colvile, Sir 
-Edward Vaughan Williams, and Sir 
Richard T. Kindersley. 


Nuncupatiye Will—Power to make 
Will—Succession—Family custom— 
Rights of junior “members of a 
family—Regulation XI of 1793. 


On Appeal from the High Court at Cal- 
culta, 


Baboo Beerpertab Sahee, 
Versus 


Maharajah Rajender Pertab Sahee. 
and the cross-appeal. 


The land sued for was originally an impartible Raj, 
and by family custom descended on the death of each 
successive Rajah te his eldest male heir. It was con- 
fiscated by Government, and in 1790, when the Decennial 
Settlement was made, was permanently conferred on 4, 
a Hindoo, J in hislife-time, by his acts, and otherwise, 
shewed that he wanted the estate to descend to a single 
heir, and shortly before his death he made B, the 
sop of his eldest grundson, such heir, and left a testa- 
mentary paper in furtherance of that object, 


The present suit was brought by some of the grand- 
sons of A, who claimed to be co-heirs with B under 
the ordinary Hindoo Law of Inheritarca, and contended 
that the Will was a forgery ; that A had no power to 
make it; and that the special law of inheritance ceased 
when the first proprietor was expelled, 


It was observed that a person who rests his title on 
go uncertain a foundation as the spoken words of a 
‘man since deceased is bound to allege, as well as to 
prove, with the utmost precision, the words on which he 
relies with every circumstance of time and place. The 
finding below as to the factum of the Will in this case 
was however upheld. 


It was also found from the acts of the Government, 
and its dealings with the property, that ÆA derived his 
title by grant from the Government who had full 
dominion over the estate. The estate, consequently, 
must be taken to have been the separate and self- 
acquired property of A, and the nature of the estate 
granted was held to be a fresh grant of the family 
Raj, as it had existed before the confiscation with its 
customary rule of descent, the omission of the title 
of Raj inthe grant (there being no sunnud in this 
case) not affecting the case, the title of Rajah not 
pene absolutely essential to the tenure of the estate 
as a Raj. 


Regulation XI of 1793 does not apply to this case 
in which the grant was made before the passing of 
that Regulation, which, moreover, does not affect the 
descent of_large zemindaries held as Raj or subject to 
family custom. 


The grant being of the nature found, it was further 
held that the question as to whether A had, by law, 
power to make a Will, did not really arise in thia case, 
the only person who could impeach the Will being the 
eldest grandson of A, who had waived his right in favor 

of his son B, there being no inchoate rights of inherit- 
- ance in the junior members of the family, 
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. Tar subject of this appealtis the right 


of succession tothe very considerable estanto 
of the late Maharajah Chuf{terdharee Sahee, 
who died at Hutwah in Zillah Sarun on the 
16th of March 1858. He was the owner of 
n large zemindury called Hunsapore, which 
had been in the family ef which he was a 
member, for many generations before the 
Enst India Company, under the grant of the 
Dewanny in 1765, became the virtual rulers 
of Bengal, Behar and Orissa. Like some 
other extensive zemindaries in Bebar, it 
was during that period an impartible Raj, 
and by family custom descended on the death 
of each successive Rajah to his eldest male 
heir according to the rule of primogenitute, 
who took the whole subject to the obli- 
gation of making to the junior members of 
the family certain allowances by way of 
‘maintenance called Babooana. The nature 
of the tenure, and the custom regulating its 
descent, were no doubt in dispute in the 
Courts below, but the evidence establishing 
them is conclusive; and accordingly they 
were fnintly, if at all, contested on this 
appeal. 


The Rajah in possession of the pro- 
perty, when the East India Company as- 
sumed the Government of the Province, was 
one Futteh Sahee. In consequence of his 
refusal to acknowledge the sovereign or 
quasi-sovereign rights of the Company, or 


| to pay revenue to them, n contest ensued ; 


and, about the end of 1767, he had been 
driven from Hunsapore by the Company’s 
troops into the jungles dividing their terri- 
tories from Goruckpore, which then formed 
part of the dominions of the Nawab Vizier of 
Oudh. 


The East India Company thereupon at- 
tached the estate of Hunsapore, and let it 
out to farmers. Futteh Sahee, however, 
from his retreat in the jungles, or in the 
dominions of the Nawab Vizier, in which he 
seems to have had another estate, made sun- 
dry incursions upon it, and is supposed to 
have killed Govindram, one of the farmers 
under the Company. Soon after that occur- 
rence there was a sort of treaty of peace 
between him and the Company’s Govern- 
.ment; he was permitted to return to Hunsa- 
pore, and received an allowance by way of 
maintenance, but was not restored to the 
possession of the estate. That arrangement 
lasted only two months ; he again withdrew 
from the Province and renewed his pre- 
datory life on its borders; and in May 
1775, he attacked and murdered his own 
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cousin, Bissunt Sahee, the grandfather of 
Chutterdhatee Sahee, who was then ithe 
rentor or farmer of Hunsapore under the 
East India Company. It will hearafter be 
necessary to consider more particularly the 
acts of the Government and its officers 
during their possdssion of the estate. For 
the present, it is sufficient to state that the 
Company retained possession of it from-the 
date of the first expulsion of Futteh Sahee 
until 1790, either making the collections, by 
their own officers, or letting it out to farm- 
ers, but in either case applying the whole 
of the surplus revenue to their own pur- 
poses. In 1790 however, when the Decen- 
nial Settlement was in contemplation, or in 
the course of being made, the Govern- 
ment of Lord Cornwallis granted the pro- 
perty to Chutterdharee Sahee, then a minor, 
under cirenmstances which will be more 
particularly considered hereafter. 


Chutterdharee Sahee attained his majority 
in 1802. In 1887, the title of . Maharajah 
was, on his application, conferred upon him 
by- Government for the first time. He 
had not previously been distinguished by 
any title from other zemindars. 


The pedigree at p. 2 of the appellant’s 
casa (the correctness of which is not dis- 
puted) shows that tho late Maharajah had 
twosons who pre-deceased him. The elder 
of them (Ram Sahee) left two sons, viz., 
Oogurpertab and Deoraj; and the other 
(Pritipal Sahee) also left two sons, viz., Til- 
Inkdharee and Beerpertab (the appellant). 
These four grandsons were living at the 
time of: the Maharnjah’s death, and were bis 
co-heirs according to the ordinary Hindoo 
Law of Inheritance. Oogurpertab is the 
fnther of the respondent, the Maharajah 
Rajender Pertab Sahee. 
of the Maharajah Chutterdharee, a contest 
arose as to the succession to his estate ; 
Deoraj, Tillukdharee, and the appellant, in- 
sisting that it descended as ab intestato to 
his four grandsons in equal shares, according 
to the ordinary course of the Hjndoo Law, 
the respondent setting up the exclusive 
title which will be next stated, and Oogur- 
pertab favoring the pretensions of his son 
and relinquishing his own rights in his 
favor. 


The title set up by the respondent is 
shortly as follows :— 


The fate Maharajah had for several‘years 
before his death expressed his desire that his 
estate should descend, as the Raj of Hurisa- 


Upon the death 


pore had, up to the time of Futteh Sahee, 
descended, toa single heir; and that the 
respondent, in whose ‘favor his father had 
waived whatever rights he, as the eldest 
male descendant of the Maharajah, might 
possess, should be that heir, Accordingly, 
on the 15th of March, being the day before 
his death, the Maharajah made, in the pre- 
sence of some members of his family, includ- 
ing the appellant, and a considerable 
number of his servants and dependents, 
what in these proceedings is called a con- 
signment (éusleem) of the Raj to the respond- 
ent. Qu the same day, he caused his 
servants to write out four erzees for the 
purpose of notifying this fact to the prin« 
cipal authorities in the district, viz., the 
Magistrate, the Judge, the Collector, and 
the Commissioner. These are the docu 
ments at pp. 361, 3864, 365, and 867 of the 
record. All these were directed to be for- 
warded to Chuprah, the Sudder or prindi- 
pal station of Zillah Sarun. Early the next 
morning, the Maharajah directed his servants 
to prepare a similar wrzee for transmission 
to the Deputy Magistrate, Mr. Lyneli, who 
lived at Sewan, a place much nearer than 
Chuprah to the Maharajah’s residence at 
Hutwah. “Before this was done, Mr. Lynch, 
accompanied by Dr. MacDonnell, the Sub- 
Deputy Opium Agent of the district, called 
to pay a visit at Hutwah. They had an 
interview with the Maharajah, who present- 
ed the respondent to them as his heir, 
recommended him to Mr, Lyncli’s protection, 
and told him that an wrzee to his address 
was in course of preparation and would be 
forwarded. That urzee, which accordingly 
varies in form from the others by introducing 
the circumstances of this visit, is at p. 363 
of the record. Laterin the day, the Maha- 
rajah gave what is called ‘ ti/lzck” to the 
respondent, and afterwards caused his ser- 
vants to prepare the testamentary paper 
which is set out at p. 167 of the record, 
Which he executed. He died somewhat 
suddenly at 4 P. m. of the same day. 


In these circumstances, the respondent 
rests his title to succeed to the whole estato 
of his great-grandfather, frst, upon the 
several before-mentioned acts of the Mahara- 


jah, relying on the Intest instrumeutasa Will, 


but insisting that if that be not well proven, 
there is aliunde sufficient evidence of a 
disposition by nuncupative will in his favor, 
He contends, however, further, éhat the Raj 
being impartible, aud descendible by custom 
according to the rule of primogeniture, he, 
by reason of his father’s abdication in his 
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favor, is entitled to it, to the exclusion of |. 


the other members of the family, independ- 
ently of any act of the late Maharajah. But 
he admits that in either case they are en- 
titled to have babpoana allowances of a 
proper amount assigued to them. 

The contest between the parties was com- 
menced very shortly after the death of the late 
Maharajah, by those summary proceedings 
touching the fact or the right of possession, 
which are in India the ordinary prelude to a 
regular suit for the determination of a disputed 
title. The respondent, on the 26th of March, 
instituted a proceeding before the Collector 
for the mutation of names, aud this was op- 
posed dy the appellant, and also by Tilluck- 
dharee and Deoraj. ‘The respondent also insti- 
tuted a summary suit in the Judge’s Court for a 
certificate, under Act XX, as to the whole 
estate of the late Maharajah, which was 
met by cross-suits of the same nature by 
the appellant, ‘Tilluckdharee, and Deoraj, 
for certificates confined to their respective 
shares. The three last-mentioned parties 
also instituted two suits in the same Court, 
under Act XIX of 1841, for the appoint- 
ment of a Curator. All these suits were 
decided in the respondent’s favor by the 
Judge on the 22ud of May, and his judgments 
were confirmed on appeal by the Sudder Court 
in the month of August 1858. Aud on the 
l4th of June 1858, the Collector, proceeding 
in part on the decisionsof the J udgein the 
last-mentioned suits, granted the mutation of 
names, for which the respoudent had applied. 
That order was confirmed by the Collector on 
the 5th of August, and again by the Commis- 
sioner.on the 8th October 1858. The effect 
of these preliminary proceedings was to put 
the respondent in possession of the whole of 
the estate under the title set up by him, and 
to cast upon the rival claimants the burthen 
of disputing that title in a regular suit. 

Deoraj did not accept this burthen, but 
seems to have abandoned his elaim, after 
mnking an arrangement with the respondend 
for his babooana allowance. The appel- 
lant, however, and his brother Tilluckdha- 
ree commenced the suit out of which this 
appeal has arisen, on the 8lst of December 
1858; but the latter, after the decrees in 
the respondent's favor had been made in 
it, also came to an arrangement touching 
hig allowance, and abandoned the appeal 
which he had contemplated. His claim, 
therefore, is now no longer in question ; 
and it will be convenient to treat the suit 
as one between the appellant alone aud the 
, respondent. 


“The appellant insists on his title as one 
of the co-heirs of the late Maharnjah, ac- 
cording to the ordinary Hindoo Law. He 
impenches, as fraudulent’ fabrications in 
support of the respondent’s tille, the Will, 
and the several urzees or petitions alleged 
to have been sent by tha Maharajah’s desire, 
and under his seal, to the different Civil 
authorities of the district ; and he denies 
that the alleged consignment or installation 
of the respondent took place. These are all 
questions of fact. But he further denies, 
as matter of law, the power of the Maha- 
rajah to make a will to the prejudice of his 
male deseendants, of whom he is one. He 
contends that whatever may have been the 
previous course of descent of the Raj of 
Hunsapore, according to family custom or 
otherwise, up to the time of Futteli Sahee, 
the law or custom determining that course 
of descent ceased on his expulsion ; and 
that the grant to Chutterdharee was not 
one of an indivisible Raj, descendible 
according to a special custom, but one ofa 
mere zemindary, governed by the ordinary 
lauw, In his case he further contended 


“that even had the grant been one of a Raj, 


or had the Raj continued in the line of 
Futteh Sahee, the special rule of suecession 
would have been abrogated by the provision 
of Regulation XI of 1793. These points, 
with one or two others, to which it is not 
necessary now to advert, seem io have been 
sufficiently raised by the amended issues 
settled in the suit, which are at p. 155 of 
the record. 

The judgment of the Zillah Judge, Mr, 
Wilkins, which was given ou tha 24th of 
April 1860, found that the family custom, 
according to which the estate was impartibla 
and descended tothe eldest mule heir, sub- 
sisted at and up to the time of Futteh Sahee ; 
that this custom was not abrogated by his 
expulsion, the retention of the property by 
Goverument, and the grant of it to Chutter- 
dhfree; and that the estate was in his lands 
an impartible Raj, descendible to his next 
male heir alone, and, therefore, on the re- 
nunciation of Oogurpertaub, to the respond- 
ent. The Judge made no distinction in this 
respect between the moveable and immovenbla 
property, and on the above ground decreed in 
favor of the respondent. He held, however, 
that the alleged consignment or transfer of the 
15th of March, and the Will, were not well 
oer And he decreed an allowance of 

2,000 rupees per mensem to each of the 
plaintiff" s, viz., the appellant and his bro- 
ther, 


B 
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The judgment of the High Coprt on 
appeal from this deeree is at page 17 of the 
second record, and is dated the 24th of 
April 1863. That Court also held that the 
Raj was originally impartible, and descend- 
ible by custom to the eldest male heir 
alone ; and that it did not lose this character 
on its restoration to Chutterdharee. It de- 
nied that there had been, or could have been, 
any confiscation in the proper serse of the 
term ; and, in Mr. Justice Levinge’s separate 
note at page 26, this point is more fully 
argued. But the High Court, differing 
therein from the Zillah Judge, affirmed the 
validity of the Will. It also reduced the 
nllownnce to each of the plaintiffs to 1,000 
rupees per mensem. 


At the close of the argument for the 
appellant, their Lordships intimated that in 
their opinion the judgment of the High 
Court, touching the factum of the Will was 
correct and ought not to be disturbed. They 
will now state their reasons for coming to that 
conclusion. That the disposition was in ac- 
cordance with the Maharajah’s general wishes 
and intentions, isshown by the strongest and 
most trustworthy evidence. Upon this 
point the concurrent and unimpeachable 
testimony of Mr. Dampier (Appendix, page 
392). Dr. Fleming (page 398), Mr. L. Mac- 
Donald and Mr. John Macleod (page 39-4), 
Mr. W. E. McDonnell (page 395), Mr. 
‘Tayler and Mr. R. Macleod (page 396), 
and Mr. Richardson (page 897), being all 
of them European gentlemen in the public 
service, or otherwise of respectable station, 
is to the eflect that from 1851 up to the 
time of his death the Maharajah continu- 
ously entertained and constantly expressed 
the desire to keep his property together as 
a Rij, and his intention to make the respond- 
ent his successor and uulversal heir. 


That he retnined that desire and intention 
on the moruing of his death, aud was then in 
fall possession of his senses, is proved heyond 
all question by Mr, Lynch and Dr. McDonnell, 
The general intention of the alleged testator 
in favor of the respondent, and his testable 
capacity are therefore established. It is true 
that in the interview with Mr. Lyneh and 
Dr. McDonnell the Maharajah did not ex- 
press his intention to make a Will It is 
also true that to the facium of the Will 
there is no testimony but that of his Native 
servanis and dependants. Is is, however, 
most improbable that the Maharajah sheuld 
have relied on what passed between him 
and the two European gentlemen wheu 
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none of his family, except the respondenf, 
and bnt few of his dependants, were present. 
"And though he might also have relied on 
the ¢vsleem or consignation of the preceding 
day as the publie expression of his wishes, 
and the formal installation of the respondent 
us the new Rajah (supposing that ceremony 
to have taken place), yet it must be recol- 
lected that the question whether the estate 
was impartible and descendible as a Raj 
was n donbtful one, and that he himself, 
as Mr. Dampier proves, had long known it 
to be so. There is, therefore, nothing im- 
probable in the hypothesis that, pressed by 
this donbt, as well as urged by his strong 
desire to secure the succession to the respond- 
ent, he may, even after his interview with 
Mr. Lynch and Dr. McDonnell, have con- 
ceived and executed the intention of making 
n Will, in order to supply, by the force of 
that instrnment, any defects which his pre- 
ceding acts may have left in the respond- 
ent’s title. And if the positive testimony 
to the execution of the document is not of 
n high character, it is contradicted only by 
that of witnesses who, swenring to the 
actual incapacity of the Maharajah, are 
utterly discredited by the evidence of Mr. 
Lynch and Dr. MeDonnell ; and itis not 
contradicted (ag it might hnve heen contra- 
dicted) by the oath of the appellant, whom the 
witnesses deposing to the ¢usleem und to 
the execution of the Will, state to have been 
present on both occasions, Their Lord-- 
ships are aware that the latter inference is 
inet, as usual, by arguments founded on the 
unwillingness of Natives of rank to appear 
and be examined as witnesses in a Court of 
justice. There are, however, examples, 
increasing fortunately in number, of men 
who disregard this prejudice : and consider- 
ing the vastuess of the stake, and the point- 
ed manner in which the contradiction was 
challenged by the witnesses on the other 
side, their Lordships ennnot think that the 
failure of the appellant to tender himself 
as a witness is sufficiently accounted for 
by the feeling in question. In any case, 
the fact remnins that there is no contradic- 
iion of the respondent’s witnesses, except 
the testimony of witnesses wholly un- 
worthy of belief, and that the probabilities are 
in favor of the truth of their story. Their 
Lordships must, therefore, hold that the exe- 
cution of the Will has been proved—na con- 
clusion which, though opposed to that of Mr, 
Wilkins, was also that of the Jutge of first 
instance and of the Sudder Court when donal- 
ing with the same question in the summary | 
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guits under Act XX of 1841, as well as that 
of the High Courtin this suit. This being 
so, we have in the will executed by the Rajah 
a corroboration of the positive testimony as to 
the facts of the tus/egm or consignation, and of 
‘the execution and despatch of the urgees, 
which far out-weighs the arguments that have 
been founded on the Inteness of the time at 
which four of the latter reached Chuprah. Nor 
do their Lordships see anything in the objec- 
tion that the ¿usleem and thie execution of the 
Will ave inconsistent acts ; that if the former 
took place, the Rajah had nothing to dispose 
of, andthe Will was superfluous, Their 
Lordships look upon the events of the-last 
two days of his life as a series of acts, of 
which the execution of the Will was the 
crowning oue, all being designed by the 
Maharajah to effectuate, so fer as his acts 
logally could, his intention to leave his estate 
as a Raj, and to make the respondent his 
successor. 


It is unnecessary for their Lordships to 
give any opiuion upon the question raised 
in the Courts below of a disposition in 
favor of the respondent by nuncupative 
will.“ They will only remark that they 
would have had much difficulty in support- 
ing his title on that ground upon’ the plead- 
ings and evidence in this suit. There was 
great confusion in the Courts below on this 
point. The respondent seems at one time to 
have relied on the tusleem; at another on 
what passed between the Maharajah and 
Mr. Lynch asa nuncupative will. But if 
any party is bound to strictness of pleading, 
it is he who sets up a nuncupative will, He 
who rests his title on so uncertain a founda- 
tion as the spoken words of a man, since 
deceased, is bound to allege, as well as to 
prove, with the utmost precision, the words 
on which he relies, with every circumstance 
of time and place. 


Having thus determined the principal 
issues of fnct on this appeal, their Lordships, 
have now to consider whether the Maharajah 
had, by law, the power to make the Will 
which he did make ; and also by what law 
the succession to his property, and especially 
to that portion of it which formerly! consti- 
tuted the Raj of Hunsapore, is to be regu- 
lated, if he had not the power to devise it. 


lu order to determine either of these 
questions, if ig material to ascertain -what 
was the mature of the estate or interest 
which Chutterdharee acquired through the 
acts of the East India Company’s Govern- 
ment in 1790. And for that purpose it is 


nécessary to go more particularly into the 
history of the estate after the expulsion of 
Futteh Sahee. 


It has already been stated that, after that 
event, the property was for nearly twenty- 
three years held by the Hast India Company, 
who, whether they let it to farmers, or kept 
it under their own management, applied the 
whole of the surplus reveunes to their own 
use. During great part of that period, 
Futteh Sahee continued to wage war with 
them from his retreat in the jungles or in 
the territories of the Nawab Vizier, and 
appears to have been consistently treated by 
them, at least after 1773, as a public enemy, 
with whom no terms should be made, 


The murder of Bishunt Sahee took place, 
as before stated, in 1775. In 1778 the Re- 
venue Council of Patna, on the application 
of Mohesh Dutt, the son of the murdered 
man and the futher of Chutterdharee Sahee, 
proposed that Futteh Sahee should be de- 
clared to have forfeited his zemindary, and 
that it should be bestowed on Mohesh Dutt; 
but the Government of Mr. Warren Hastings 
declined to comply with that proposal, or to 
do more at that time than hold out vague 
hopes of reward to Mohesh for his fidelity. 


In 1784 the claims of Mohesh Dutt were 
again under the consideration of Mr. Hastings’ 
Government. The proceedings are set out 
in the Appendix (pages 328 to 331). ‘They 
clearly show that it was then considered that 
any grant to him, though he founded his 
claim®u being the next heir to the zemindary 
after the extinction of Futteh Sahee’s line, 
was matter, not of right but of favor; and 
that it was actually proposed to insert in the 
saunud, by which any such grant should be 
wade, a condition for avoiding it in case the 
grantee should, by negligence or from any 
cause unsatisfactory to Government, fail to 
deliver up the persou of Futteh Sahee within 
one year. Ultimately nothing was done on 
this’ application. Mohesh afterwards died, 
and the estate remained, as before, in the 
hands of the East India Company. 


In 1790, the question what should be done 
with it came before the Government of Lord 
Cornwallis in consequence of the steps which 
were then being taken in order to effect the 
Decennial Settlement. Ou the 16th of 
June in that year the Collector, Mai. 
Montgomerie, having received instructions 
for the disposal of all lands ‘the immediate 
property of the Company,” wrote to inform 
the Board of Revenue that there were no 
lauds within his district which answored that 
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description, uwless they were this zomindary 
and another somewhat similarly circumstanced. 
On the 21st of July the Board of Revenne 
submitted this letter to Government, with 
a recommendation that such part of Hnnsa- 
pore as was the property of Futteh Sahee 
should be declared confiscated and sold, sub- 
ject to the interests of the existing farmers. 
But on the 28th of July the Government, 
in answer to this communication, directed 
“ that such part of Hunsapore as was stated 
by the Collector to have been the real pro- 
perty ofthe rebel Futteh Sahee, should be 
conferred on the infant son of the late Mohesh 
Dutt after the usual publication had been 
made.” That letter also provided that upon 
the lands héing finally confirmed to the son 
of Mohesh Dutt, he should receive the allow- 
unce fixed for disqualified land-holders. 


The Collector having, on the 18th of 
November 1790, reported that “no admis- 
sible claim had been preferred to the lands 
ordered to be confirmed to Chutterdharee 
Sahee,” the Board of Revenue, on the 17th of 
January 1791, recommended that Chatter- 
dharee Sahes, infant son of Mohesh Dutt, 
should be ‘* declared proprietor of the land 
in Hunsapore,’ which belonged to Futteh 
Sahee,” and the Government on the 2lst 
of January ordered accordingly. 


‘These proceedings are at pages 237, 238, 
and 239 of the Appendix. A subsequent 
letter of the Board, of the 29th of April 
1791, fixes the malikann allowance for the in- 
fant at 1,027 sicca rupees 7 annas 4 pies per 
mensem, and. makes it payable from the 11th 
of October 1790. 


In October 1802, Chufterdharee, having 
come of age, entered into a formal engage- 
ment for the payment of the Government 
Revenue ; and the Revenue Officers, who had 
managed the estate during his minority, re- 
lingquished it to him and issued a proclama- 
tion directing the ryots and tenants io pay 
the collections to him, These documents, 
called respectively the dow] and the amul- 
dustuck, are at pages 296 and 297-; but they 
do not throw much light upon any of the 
questions raised in the suit, 


It is material to observe that during all 
these proceedings, Futtel Sahee and his ‘line’ 
continued to exist, and that the latter exists 
to this day. He himself was alive in 1808, 
but had then become a fukeer, having given 
up even his Gorruckpore property . to 
his family in 1790, his wife and one of 
his sons appealed to Government for an 
allowance, but their application was re- 


jected on the 25th of June in that year. 
an April 1792, one of the sons, and in 
April 1808 four of the sons, of Futteh 
Sahee made applications for the restoration 
of the estate and for allowances out of it. 
On the 29th of April 180%, the latter appli- 
cation was rejected by Government in a letter 
which stated that “the estate of Futteh 
Sahee had. been forfeited to Govern- 
ment.” Areemurdhun Sahee, one (and appa- 
rontly the eldest)’ of the four, made similar 
claims by petition in 1816 and again in 1821, 
In both these petitions he stated that his 
younger brother had come forward before Mr. 
Montgomerie in 1790, claiming, on behalf of 
Futteh Sahee’s line, to settle forthe revenue. 
The claim, if made, was clearly treated as 
inadmissible. The order indorsed on the pe- 


tition of 1821 is to the effect that ‘ wherens ° 


the property of Futteh Sahee was confiscated 
on account of rebellion,” no further pro- 
ceedings on the petition are necessary. In 
June 1829, the great-grandson of Futteh 
Sahee brought a regular suit against 
Chutterdharee and the Government for 
the recovery of the estate, which was dis- 
missed on the simple ground that the claim 
was barred by the Statute of Limitations, 
Aud the sanie persons seem to-have appear- 
ed on the proceedings before the Collector, 
of the 14th of June 1848, which is above 
referred to, alleging that the grant to Chut- 
terdharee was for life only, and again set- 
ting up his own title as the descendaut and 
representative of Futteh Sahee. 


On these facts, it is at least clear that 
there was a virtual confiscation of the inter- 
est of Futieh Sahee and his descendants in 
the property, and the assertion of fall 
dominion over if on the part of the East 
India Company. The Government has not 
only persistently treated the estate of Futteh 
Sahee as forfeited, and refused to recog- 
nize any claim on the part of his descends 
ants; it has for more than twenty years 
applied the revenue to its own purposes ; 
it held itself at liberty either to reject (as 
it ultimately rejected) the applications of 
Mohesh Dutt, or to make a fresh grant of 
the estate to him, imposing new conditious 
upon the tenure; it held itself at liberty 
in 1790 to dispose of the property by sale, 
though as an matter of grace and favor it 
finally conferred it on Chutterdharee. 

Their Lordships sre, therefore, unable to 
see the force of the argumentewhich the 
Judges of the High Court, and in parti- 
cular Mr. Justice Levinge, have founded 
upon the supposed obligation of the East 


“Ne 


1868. | Privy 





India Company to govern the provinces |.be denied that in these proveedings tha 


which they held under tlie Mogul Emperor, 
by virtue of the grant of the Dewanny 
according to Meahomedan Law, and upon 
the doctrine of tlt law which denies to 
the ruling power the right to confiscate the 
property of a rebel. Such an argument 
might, perhaps, have been plausibly urged 
in the suit which the great-grandson of 
Futteh Sahee brought against Chutterdharee 


nud the Government, if thht had ever come : 


toa hearing. In this suit, however, both 
parties claim under Chutterdbarre ; aud as 
between them, and for the purposes of this 
suit, it must be taken for granted that he 
derived his title (whatever may have been 
the nature of his esinte, or the incidents to 
it) by grant from the East India Company, 
which had full dominion over the estate, 
and therefore the power to grant it. 


One consequence from this conclusion (and 
it has a material bearing on the question of 
testamentary power) is, that the estato must 
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term Raj”? is never used, or that in somo 
of them the subject of the, grant is spokes 
of as “the land in Hunsapore, which be. 
longed to Futteh Sahee.” On the other 
hand, there is no expressed intention t^a 
alter the nature of theetenure. The estate, 
whilst it was in the hands of the Company, 
had never been broken up. The policy of 
the Decennial Settlement was to form a 
body of Jand-holders by ascertaining in 
whom the zemindary interest tn the sorl 
actually was, and making with those person) 
a permanent settiement of the Government 
revenue so as to give them greater fixity 
of tenure. Lord Cornwallis’s Government 
determined to set up Chutterdliaree ns the 
gzemindar with whom the settlement in 
respect of this property should be made. 
But the estate of a zemindar was not mere» 
ly the right to the possession or enjoyment 
of certain lands. It involved righta ngninar, 
aud corresponding obligations to, depona- 


be taken to have been the separate and self- eut talookdars or other under-tenants, 
ryots of various classes, aud others; and 


acquired property of Chutterdharee. The: Shae 
fact that he was the member of the family, ; the Deceanial Settlement, Se reference 
which had so long held the estate, next in | the rules re-enacted by Regulation VHI o 
succession to the line of Futteh, Sahee, and i17 93 will show, proceeded upon an inquiry 
the son and grandson of persons who had , ivto all, or many of these particulars, In 
established claims on the gratitude of the the nbsence of all evidence to the contrary, 
Company, may have been a motive deter.: it must be presumed that the settlement 
was made precisely as it would have been 


mining the selection of him as grantee ; but: 
it does not affect the nature of his estate, | made, had the estate continued in the line 
of Futteh Suhee; and therefore, that tho 


or give to it the character of ancestral pro- . 
perty. The legal foundation of his title subject conferred on Chutterdharee was the 
old zemindary with all its incidents, except - 


is still the grant to him from those who had 


mm 


power to make or to withhold it. ‘Lhis : ing, at most, its descendible quality. 
point wns ruled in the Shevagunga case, It seems to follow that the intention to 
(9 Moore's Indian Appeals, 606).* . alter that quolity, if it existed, would 


have been expressed. Again, the selection 
of a member of the old family, the next 
in succession to the excluded line, though it 
cannot make ancestral that which was 
solf-acquired, is a very strong circumstance 
in favor of the hypothesis that the inten- 
* | tion of Government was to restora the 


: There was not in this, in the zemindary ‘us it had existed before the con- 
Shevagunga case, anew sunnud. We have ' figeation or attachment, making no further 


no evidence of the intention of the grantors | change than was involved in the forfeiture 
except that which i3 to be collected from the of the rights of Futteh Sahee and hia 
proceedings and correspondence already ` descendants, and in the substitution, by an 
referred to, nor have we any record of the | actof power, of the person next in the 
proceedings in the Council-room, or any | order of succession, and consequently that 


means of knowing the precise grounds on : the transaction was not so much the creation 
which Lord Cornwallis’s Government re- | of a new tenure ns the chxnge of tho te- 
jected the recommendation of the Board of} nant by the exercise of a vis major, 
Revenue, nud determined to confer the pro- 
perty on Chutterdharee. Again, it cannof ! 


The question remains—what was the nature 
of the estate granted; whether it was afresh | 
grant of the family Raj with its customary | 
rule of descent, or a grant of the lands: 
formerly included in that Raj to be held as | 
an ordinary zemindary ? i 





as 


è 

The ecireumstanee that the grant was in 
the first instance of the zemindary, without 
the tithe of Rajah, has been urged as u 





* 2, W. Ru p. BL. 
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strong argument in favor of the appellant’s| ary disposition of his property. Decided 
view of the case. But that the title was not | cases, too numerous to be now questioned, 
absolutely essential to the tenure of the estate | have determined that, the testamentary 
as a Raj, is shown by the Tirhoot case (6| power exists, and may be exercised at 
Moore's. Indian Appeals, p. 191); and in| least within the the limits which the law 
1837 the title was conferred on Chutterdharee, | prescribes to alienation, by gift inter vivos. 
upon his application founded on the fact that | Accordingly, it has been settled that even in 
it had .been enjoyed by his predecessors and | those parts of India which are governed 
annexed to the zemindary. This act of the! by the stricter law of the Mitacshara, 
Government in 1837 could not alter the legal| a Hindoo without male descendants may 
effect of what was actually done in 1790 ; but | dispose, by Will, ef his separate and self- 
the grant of the title on this representation | acquired property, whether moveable or 
at least shows that the Goverument of 1837 | immoveable ; and that one having male 
did not dissent from the construction which | descendants may so dispose of self-acquired 
Chutterdharee then put upon the acts of { property, if moveable, subject perhaps to 
their predecessors in 1790, the restriction that he eannot wholly dis- 
Another argument for the appellant ig! inherit any one of such descendants. It is, 
founded on Regulation XI of 1793. Mr.) however, objected that a Hindoo in those 
Field does not contend, in the face of the | provinces, who-has sons or other male de- 
authorities cited by Mr. Leith, that if the į scendants must, on the application of the 
estate granted to Chutterdharee in 1790 | doctrine in question, be held to be incapable 
were a Raj, descendible by family custom ; of making by Will an unequal distribution 
according to the rule of primogenitnre, it; amongst them of immoveable property, 
lost that character on the passing of the | whether self-acquired or ancestral ; because 
Regulation in question. But he insists on; by the law of the Mitacshara, his sons in 
that Regulation as evidenco of intention. | both cases take, on their birth, an interest 
He argues that, inasmuch as it was passed jin the property, which their father, without 
to reduce the number of estates descendible | their consent, cannot displace. 
by special custom, the intention of Lord; For the respondent it is contended, that 
Cornwallis’s Government was, presum- ; this question is concluded by the Bithoor ense 
ably, to make the property restored to | (9 Moore’s Indian Appeals, p. 96). It cannot 
Chutterdharee subject to the ordinary law ! be denied that in that case, the testator being 
of succession. a Mahratta domiciled at Cawnpore, and 


Their Lordships, however, are of opinion ‘having real as well as personal estate, made 
that they cannot safely draw any inference} by Will an unequal distribution of both 
concerning the intentions of Governmont in | amongst his sons; and that his legal power 
making a particular grant in 1790, from the | to do so was affirmed by this Oommittee, and 
passing, in 1793, of a general law, which con- | by both the Courts below, The appellant, 
fessedly does not affect the descent of the, however, insists that this decision is opposed 
large zemindaries held as Rnj, or subject to} to the law of the School of Benares, and 
kooloochar or family custom. | relies on the texts of the Mitacshara which 


Upon the whole, then, their Lordships | show that a father cannot alienate his self- 

3 + ta : nh 5 a 
have come to the conclusion that the Courts ' Be ee make an unequal gee 
below were right in holding that the estate | ution of them by” partition, without the 
granted to Chutterdharee in 1790 was the | uae of his rea! a also OPON. Deen hace 
Raj of Hunsapore, and that the right of 14 th sien re ath a ee 
succession to it from him was to be governed authorities, Mr. Leith, on tie other hand, 


' LJ Li s b 
by the law or custom which regilated its a n ae ist eae n 
descent in the time of his ancestors. 6 reconcie e decision in the 


moral Bithoor case, by holding that they relate 

This view of the case removes many of | to property acquired by the father, with the 
the objections to the testamentary power Of | use or by the aid of ancestral estate ; and 
the late Maharajah, which it is nevertheless !"that they have no application to separate and 
necessary to consider, since the title of the self-acquired property, in the strict sense of 
respondent to at least part of Chutterdharee’s | the term. Their Lordships are relieved from 
estate may depend on the will. the necessity of determining whether this dis- 

It is too late to contend that because “the | tinction is well founded, or whether, if it be 
ancient Hindoo treatises make no mention | not so, the present case must be governed by 
of wills, a Hindoo cannot make a testament- the Bithoor case; for if they are right ia 














was. 
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holding that the grant „was of a Raj de- |'ships will humbly advise Her Majesty to 


scendible according to custom to the eldest | 


made heir, the question whether, according 


to the law of the Bénares School, a Hindoo | 


can by will make an unequal distribution 
of his self-acquired immoveable property 
amongst his male descendants without 
their consent, does not im this case arise, 
The only person entitled to impeach the 
disposition by will is Oogur Pertab, the. 
eldest grandson, who is a consenting party 
to it. There are no inchoate rights of in- 
heritance in the junior members of the 
family. They did not by birth acquire 
that community of interest with their 
grandfather in his self-acquired lands, which 
is the foundation of the supposed restriction 
on his power. And cessante ratione cessat 
et ipsa lex. (See the remarks of Sir 


William MacNaghten on the case of Esar- 
chunder Rai, 1 W. Mac,, 7). 


It follows, then, that either by the special 
Jaw of inheritance, or by the will, the re- 
spondent was entitled to the estate of Hun- 
sapore, and to whatever other wealth the late 
Maharajah could dispose of by his will. 

Mr. Field has objected that this ruling 
does not cover that portion of the estate 
(if any) which came to Chutterdharee from 
his father Mohesh Dutt. This may be 
true, but their Lordships are of opinion that 
the pleadings and evidence in this suit do 
not properly raise such a case, and utterly | 
fail to show what that property (if any) 
And the respondent being in posses- 
sion of the whole, it was for the appellant, 
if he failed to establish his title to share in 
the whole, to show in what part he was en- 
‘titled to share. 

With respect to the questions raised by 
either appeal touching the amount of the 
' babooana allowance, and the costs of the 
proceedings in the Courts below, their Lord- 
ships have only to say that they see no 
sufficient ground for interfering with the 
discretion exercised on those points by the 
High Court, The result is, that their Lord- 


_ 


disiniss both the appeal and the cross-appeal 
with costs. The appellant and the respond- 
ent will each bear the costs of his appeal. 





The 14th March 1868. 
Present: 


Sir James W. Colvile, Sir Edward Vaughan 
Williams, Sir Richard T. Kindersley, Lord 
Justice Rolt, and Sir Lawrence Peel. 


lindoo widow's acquiescence in ag 
third party's title—Alienation of her 
share—Husbanda's estate no part of 
widow's stridhun — Widow's power 
of disposition—Review. 


On Appeal from the late Sudder Court 
at Agra. 


Bhugwandeen Doobey, 
VErSUS 
Myna Baee. 


A Hindoo banker dying intestate left two widowni 
(D and Af) as his co-heircsses, A document put for- 
ward by a third party (H) asa will of tie deveased 
having been set aside by the Courts, an order was 
passed ina summary suit, under Act XIX. 18H, by 
which the property was equally divided between the 
widows. One of them (A) subsequently died, leaving 
a will disposing of her share to ner relatives. Steps were 
taken during D's life by the other widow (.1/) ard by H 
to resist the registration of the will; and after D's death, 
M applied for the attachment of D's share and the 
appointment of a curator. Her application being dis- 
missed, she commenced a regular suit. 


Heun, that Afs original acquiescence in the title 
set up by H did not deprive her of any rights 
which accrued to her as one of the co-heirg of ber 
husband when that claim was decided to be untenable, 
nor could her alleged alienation of her share bar her 
‘present suit. 


Heup, that accordiag to the law of the Benares 
School, no part of her husband's estate, whether move- 
able or immoveable, to which a Hindoo widow succeeda 
by inheritance, forms part of her stridhun or peculiar 
property; and the text of Antydyana, cited, must be 
taken to determine, first, thather power of disposition 
over both islimited to certain purposes; and, secondly, 
that on her death both pass to the next heir of her 
husband, 


Hern, that Judges of the Sudder Court admitting an 
application for.review were competent to make a quali- 
fied order, leaving in the Court which was to review the 
decisioun a discretion as to the extent to which the 
review should be carried. 


Tue following are the undisputed facts 
upon which this appeal arises:—Rae Deena 
Nath, a Hindoo banker of great wealth, 
carrying on business at Benares, Hyderabad, 
and other places, died at Benares on the 7th 


D 
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Some steps seem to have been ‘taken by 


in estate from his brethren, if he had any ; the respondent and also by Hunwunt 


his wealth is. said» to have been self-acquired ; 
and consequently his co-heiresses, according 
to the Hindoo Law of the Benares School, 
were his two widows, viz., the respondent 
ond Dhoola Baee, Since deceased. Imme- 
diately after his death, however, a document, 
‘purporting to bea will, executed by him in 
favor of one Hunwunt Pershad, to whom, 
jointly with a person named Bithul Pershad, 
it gave the management ofthe property, was 
propounded. The titleof Huuwuut Pershad 
claiming under this alleged will, or as the 
adppted son of Rae Deena Nath, has since 
been litigated in the Indian Courts, which 
have uniformly pronounced against it. An 
‘appeal to Her Majesty in Council against 
their decisions is pending, but it has not 
yet been set down for argument in con- 
sequence of the death of one of the parties; 
and for the purposes of this appeal it must 
be assumed that Deena Nath died childless 
and intestate, and that the claim of Hunwunt 
Pershad was unfounded. Nor would it be 


necessary to refer to that claim but for ‘the. 


arguments which the appellaut’s Counsel 
have founded on the partition between the 
widows, which was in some measure caused 
by it, and upon the alleged collusion of the 
respondent with the elaimant. 


The first consequence of the claim was 
that a summary suit, under Act XIX of 1841, 
to determine the right to the immediate 
possession of the property, was instituted 
in the name of Doola Baee, who was then 
a minor, by her uncle and guardian, in 
which a curator was appointed under that 
Act, When this suit came to n hearing, the 
Judge pronounced against the will, and 


directed that the whole estate of Deena: 


Nath should be equally divided between the 
widows, and that the curator should carry 
out that order withont delay. The property 
was thereupon divided aceording to the wo 
lists set forth at pp. 51 and 58 of the re- 
cord ; each widow was put in possession of 
her share; and Doola Base continued in the 
separate possession aad enjoyment of her 
share up to the time of her death. 

She died on the 10th of November 1857, 


having on the Zlst of August 1857 made. 


a will which was registered on the same day, 
whereby she disposed of her share of the 
property inherited from her husband in 
favour of her father (the appellant), and 
Aer infant brother Kalooram, who is‘ also 
represented by the appellant on this 
record, 


* 


» 
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Pershad to resist the`registration of this 
will in the life-time of Doola Baee; and 
upon her death the respondent applied for 
the attachment of the property in dispute, 
being that taken by Doola Baee under the 
partition as specified in the list before re- 
ferred to, and for the appointment of a 
curator under Agt XIX of 1841. Her ap- 
plication having been dismissed by the 
Judge, who on that summary proceeding 
upheld Doola Raee’s will, she commenced 
the regular suit, out of which this appeal 
has arisen, on the 2lst of December 1857, 
in the Court of the Principal Sudder Ameen 
of Benares, 


The issues settled in the suit were :— 


1, Whether there was any informality 
in the institution of the suit. 


2. Whether the plaintiff (the respondent) 
was legally competent to institute it, 


3. Whether Doola Baee was a minor 
or not at the date of the alleged execution 
of the will. . 


4. Whether the will was frandulent or 
a bond fide instrument. 


5. If a person die leaving two widows, 
and one of the widows subsequently dic 
leaving a will, who is entitled to succeed 
according to the shasters,——the surviving 
widow or the legatee of the will, (supposing 
the husband’s estate to have been divided 
between the widows, aud also supposing no 
such division to have been made)? And is 
a widow, competent to make a will in favor 
of. her brother and father under the 
shasters ? f 


The third and fourth issues may be dis- 
missed from consideration. Both have been 
found by the Courts below in favor of the 
appellant, and the correctness of this finding 
js not now impeached. 


Upon the other issues the Principal 
Sudder Ameen found, first, that the 
respondent could not maintain her suit, 
because it was brought on grounds wholly 
inconsisten§ and  irreconcileable with 
the averments made by her in the suit 
under Act XIX of 1841, wherein she had 
supported the claim of Hunwunt Pershad ; 
secondly, that by reason of the partition 
Doola Baeoe was fully competent tp leave her 
property to whomsoever she pleased ; and 
accordingly he dismissed the suit with 
costs, :_ 
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There was an appenl to the Sudder Court 
of Agra. The first judgment of the Court. 
was adverse to thé finding of tha Prin- 
cipal Sudder Ameen on the first and second 
issues, and held thåt the respondent, not- 
withstanding her former acts and averments, 
was competent to maintain the suit, But 
holding that Doola Baee was competent to 
dispose of the inheritance derived from her 
husband, when if had been distinct and 
divided, and had effectually done so, it dis- 
missed the appeal. It treated her power to 
dispose of the moveable property as cer- 
‘tain ; her power to dispose of the immove- 
able property, as more open to question. 


The respondent applied fora review of 
this judgment. The nature of her appli- 
cation and the proceedings upon it will have 
to be more particularly considered hereafter. 
The result of it was that the case was re- 
heard before a Full Bench, when the Court 
decided that, according to the law of the 
Benares School, Doola Baee was incompetent 
to dispose of either the moveable or immove- 
able property which she had inherited from 
het husband, and made a decree in favor of 
the respondent. This present appeal is 
against that decree. 





From the foregoing statement itis obvi- 
ous that the principal question between the 
parties is the broud and general one, whe- 
ther, according to the law of the Benares 
School, a Hindoo widow is competent to dis- 
pose, by will or deed of gift, of either 
moveable or immoveable property iuherited 
from her husband, to the prejudice of his 
next heirs. 


The learned Counsel for the appellant 
have, however, cuutested the right of the 
respondent to have the present case decided 
on this issue upon various grounds. They 
contend— ` 


lst.—That, if not precluded from main- 
taining the suit by reason of her acts and 
averments in former proceedings, as ruled 
by the Principal Sudder Ameen, she has 
so shaped her case on the pleadings that 
she cannot inthis suit insist on her rights, 
whatever they may be, as next heir of her 
husband in suecession to Doola Baea. 


2ndly.—That it was not competent to the») 


Sudder Court, having regard to the applica- 
tion for review and the proceedings thereon, 
to review its first decision, except as to the 
immoveable property. 


Two other points were taken at the bar, 
which it will be comvenient to consider after, 
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rather fhan before, the detemination of the 
principal and general question of Hindoo 
Law. One was raised by Me. Leith on be- 
half.of the respondent, and was to the effect 
that as one of two Ilindoo widows taking 
as co-heirs to their husband, she is in a more 
favorable position tha that of a person 
claiming as next heir of the husband in 
succession to a single widow deceased. 
The other, which was tnken by the 
other side, is, what was the effect of the 
partition, either by way of enlarging the 
power of Doola Baee to dispose of the 
property, or affecting the right of the re- 
spondent to question her disposition. Thgir 
Lordships will consider all these questions 
in their order, 


At the close of the argument for the 
appellant, they intimated that in their 
jadgment the respondent was not preclud- 
ed, either by her acts or averments, or by 
her form of pleading in this suit, from insist- 
ing on her rights as heir of her husband 
against the claims of Doola Baee. Their 
Lordships agree generally in that part of 
the first judgment of the Sudder Court 
which ruled that the respondent, because 
she originally acquiesced in the title set up 
by Hunwunt Pershad, had not lost any 
rights which accrued to her as one of the 
co-heirs of her husband when that claim 
was decided to be untenable. Nor do they 
think that her alleged alienation of her 
share can, be urged against her by the 
appellant asa bar to the present suit. It 
may have been an improper act: it may be 
one which Doola Baee, had she been the 
survivor of the two widows, conld have 
questioned, or which the next heirs of 
Deéna Nath may yet question ; but the im- 
proper alienation of part of her husband’s 
estate cannot affect the respondent’s right 
to recover other parts of it from those who, 
if her view of the law is correct, have no 
title to it. 


And upon the argument founded on the 
pleadings, their Lordships have to observe 
that the plaint does not inaccurately state 
the respoudent’s claim to the right to suc- 
ceed, on the death of Doola Baee, to that 
property which the latter took by inheritance 
from her husband. The replication and the 
petition of appeal from the decree of the 
Court, of first instance are no doubt more 
open fo the objection taken, Iu order to 


| mest the case of guasi estoppel set up, they 


attempt to draw a distinction between the 
claim fo the original share which the 
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It may be admitted that Mr. Gubbins 


her claim to that to which .she became en- understood the application to be limited to 


titled on Doola Bage’s death ; and make some 
confusion ss to the character of her heirship. 
Bat this mispledding has in no degree pre- 
vented the settlement of proper issues, or 
prejudiced the fair trial of the real question 
of right between the parties ; and that being 
the case, it would be contrary to the practice 
of this Committee to give effect to nice and 
and critical objections founded on the in- 
accuracy of an Indian pleading. 

The next question is whether the decree 
now under appeal ought to be reversed, so 
farens it affects the moveuble property, merely 


` on the ground that if was not competent to 


the Sudder Court to review its prior decree 
with respect to that portion of the property 
in question in the suit. 


Their Lordships are not satisfied that the 
proceedings on review were not within the 
powers of the Sudder Court. Two objections 
have been taken to them, viz., first, that the 
respondent never petitioned for a review of 
judgment, except as to the immoveable 
property ; next, that whatever was the scope 
of her petition, the order of Mr. Gubbins 
upon it must be taken to have conclusively 
confined the review to the immoveable pro- 
perty. 

Upon the first point their Lordships think 
that the application for review at p. 84 must, 
on a fair construction of it, be, taken to 
embrace the question as to the moveable as 
well ns that relating to the immoveable 
property. Plea l seems to be confined to 
the latter, but plen 2 is more general. It 
insists that the opinion of the Calcutta 
Pundit ought to beaccepted as correct. That 
opinion, which is at pp. 72 and 78, made 
(as he himself stated in his second 
opinion) no distinction between moveable 
and immoveable property, but denied the 
right of the widow to dispose of either,-to 
the prejudice of her husband’s heirs. 


Again, as regards the acts of the Court, 
the article of the Code of Procedure which 
is supposed to have tied the hands of the 
Judges is the 378th. It is clear, however, 
that the final order contemplated by- that 
section was the order which, in the ordinary 
course, would have been made by Messrs. 
Ross and Pearson on the 15th of January 
1863. (Seep. 86). The proceeding of Mr. 
Gubbins was merely his fiat for the isbue 
of that notice to the opposite party which is 
required by the proviso of the section. 


the immoveable property ; that he so limited 
the notice ; and that when the parties were 
together ¿z presence béfore Messrs. Ross 
and Pearson, the written grounds for review 
“ impugned the correctness of the decision, 
so far as it related to the real ‘property 
only?’ But the question still remains 
Whether it was not competent to the Judges 
by whom the order allowing -or rejecting 
the application for review was to be made, 
to enlarge those grounds on the oral appli- 
cation of the party, if satisfied that there 
was a proper case on the merits for so do- 
ing. ‘There seems to be nothing in the Code 
of Procedure which expressly prohibits them 
‘from so doing. And their Lordships are of 
opinion that Messrs. Ross and Pearson, 
though they might have made a final order 
granting or rejecting the application in toto 
or in part, were not incompetent to make 
the qualified order which they did make, 
leaving in the Court which was to review 
the decision a discretion as to the extent to 


which the review should be carried. 


They are also of opinion that even if the 
Court below had been wrong in its proce- 
dure, ifs miscarriage ought not to prevent 
this Committee from deciding the question 
touching the disposition of the moveable 
estate on its merits. There has been no 
surprise. ‘The question was fully argued be- 
fore the Full Bench of the Sudder Court on 
ample notice to both parties. It has been 
fully argued here. The objection, therefore, 
is purely technical, and the result of yielding 
to it might be to place the respondent at a 
very unfair disadvantage. She had a right 
to appeal to Her Majesty against the whole 
or-any part of the first decree of the Sudder 
Court. She would not have lost that right 
of appeal even ifshe had limited her appli- 
cation for a review to the immovenble pro- 
perty. She was relieved from the necessity 
of appealing, by obtaining a final decree in 
her favor as to the whole of the property, 
whether moveable or immoveable. If this 
objection were. to prevail, there could be na 
final determination of the question as to the 
former on its merits; unless, indeed, for the 


sake of doing substantial justice between tha: 


parties, their Lordships were now to allow 
her to appeal against that portion of the first 
decree.of the Sudder. They are of opinion 
that no such formality is necessary, aud 
that it is competent to the respondent, who 
has been brought here on appeal, to main- 
tain, if she can, the decree which is under 


~, 
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appexl, by showing that itis right upon the | place, filed by the appellant. The first 
merits. -j/ruled: that the surviving widow was 


Their Lordships being, therefore, of opt- 
nion that there is'no obstacle to the deter- 
mination ou this appeal, and between these 
parties, of the géneral question.involved in 
the judgment under appeal, will now address 
themselves to thé consideration of that 
question. 


The parties have brought together a large 
amount of conflicting authority concerning 
it, consisting partly of the Bywastas or 
opinions of Pundits, partly of desided 
eases, and partly of passages from ancient or 
modern authorities, which are accepted as 
authoritative in the Courts of India. 


It is impossible to reconcile the various 
opinions of the Pundits which are to be 
found in the record. They are divisible 
into three classes, viz., first, that of opinions 
taken in other suits ; secondly, that of opi- 
nious taken by the parties themselves for the 
purposes of this suit; and, thirdly, that of 
opinions given “in answer to the questions 

' put by the Sudder Court in this suit. 


Of the first class are No. 10 at p. 9, pros 
bably No. 11 at p. 19, No. 33 at p.63, and 
No. 28 at p. 86.° Three of these are not very 
material. ` As far as they go, the two first 
support the contention of the respondent ; 
the third seems to be good law, but it bas 
really no bearing on the question now under 
consideration, ‘The point was, whether on 
the death of the widow, the daughter or a 
nephew should succeed to property derived 
from the husband; and inasmuch as the 

‘widow could not have taken the property if 
it had not been divided, it followed that it 
must continue to descend in the course of 
succession to separate estate, and therefore 
to a daughter before a nephew. The fourth 
is strong against the right of a widow to 
alienate immoveable property inherited from 
her husband: and the case in which the 
opinion was tuken was decided in accordance 
with it. But the opinion being apparently 
that of the same Calcutta Pundit who was 
consulted in this case, it is material only as 
showing that he has iu other cases rejected 
the doctrine that a widow has power to 
dispose of land inherited from her hus- 
band. a - 


The second. class consists of No. 12 at 
p. 19, being the opinion of thirty-seven 
Benares, Pundits, filed by the respondent ; 
and of. No. 14 at p. 49, being the opi- 
nion of twenty-one Pundits of the same 


entitled to succeed to the share of the 
deceased widow, and that that right could 
not be defeated by the disposition of the 
deceased widow. The other goes the length 
of contesting the right of one widow to 
succeed to another widow of her deceased 
husband in any case ; it affirms the proposi- 
tion that the property being once vested in 
the wives, each had an absolute interest in 
her share and might dispose of it as she 
pleased. It held also thatin the case of 
intestacy, the father saad brother of the 
deceased widow would have been the persons 
entitled to inherit her share. 


The third class consists of No. 4 at 
p. 72, being the opinion of Ram Nath, one of 
the Pundits at the Sudder Court of Agra; of 
No. 7 atp. 73, being the opinion of four 
Benares Pundits, taken by the Judge of that 
place under orders from the Sudder Court 
at Agra ; No. 5 at p. 72, and No. 3 at p. 85, 
being the two opinions of Heernn Nund, 
the other Pundit at the Sudder Court of 
Agra; and No. 6 at p. 72, and No. 2 at 
p. 84, being the two opinions of the Cal- 
cutta Pundit. All these, except the Inter 
opinions of Heerna Nund and of the 
Calcutta Pundit, which were taken on the 
proceedings iu review, were given in answer 
to the question put by the Sudder Court 
before its first judgment. 


The questions were prefaced by the fol- 
lowing “ Preamble” or statement :— 


A dies, leaving two wives, B and C, who 
inherit his property, renl and personal. B 
and C make a complete partition of the pro- 
perty, and live separately from each other, 
C dies, having as blood relations a brother 
and an uncle; and the questions were— 


ist.—Does the property left by C descend 
by inheritances to the other widow Ø, or to 
the brother or uncle of C? and 


-2nd.—Would © be competent to bequeath 
by will to her blood relatives the share of the 
property which she inherited from A (so 
divided); to the prejudice of B, who is still 
living? 


It will be observed that this statement 
assumes a complete partition by the act or 
contraet of the two widows, and it substi- 
tutes an uncle for the father of the deceased 
widow. The only variation in the refer- 
ences to the different Pundits was that, 
frm accident or design, that to Heerna 
Nund was confined to real property, 


28 Prioy 


To these questions the four Benares Pun- 
dits answered :—firs¢, that the brother of C 
was her foremost heir, and after him her 
1ncle, and that whide these two existed B 
sould not succeed ; second, that any testa- 
nentary disposition by the widow of the 
property, which she had inherited from her 
ausband, should be held valid, the property 
having been exclusively her own, and that 
the was, therefore, at liberty to dispose of it 
n ay way she thought proper. 


Three out of the four consulted Pundits 
appear to be included amongst the twenty- 
me who had previously given the opinion 
ibove referred to, at the instance of the ap- 
yallant ; and accordingly the two opinions 
we, as might be expected, to the same effect; 
xcept, perhaps, that the second does not 
leny so strongly as the first, the right of the 
iarviving widow to succeed to the share of 
he deceased widow in any case. 


The answer of Ram Nath to the first ques- 
ion was that C’s share would descend by 
nheritance to B, because C could not be 
succeeded by her brother or uncle during the 
xistence of her husband’s sapinda; and, 
ilthough, in his answer to the second question, 
18 admits the power of C to defeat’ this right 
f B by her will, he rests that power of 
lisposition solely on the partition assumed by 
he statement. Hoe says expressly:—‘ She 
‘ould not have done so had the property been 
ointly held.” He makes no distinotion 
yetween real and personal estate. 


The auswers of Heerna Nund and the 
Calcutta Pundit, upon which the ultimate 
judgment was in great measure grounded, 
was of course in favor of the respondents 
on both points. They, too, make no distinc- 
‘ion between real and personal property. 
rhe first opinion of Heerna Nund was con- 
ined to real property; but this, as he 
»xplained in his second opinion, was because 
ihe reference to him was so confined. 


The following, theu, is the result of the 
Bywastas of the Pundits. If the parti- 
ion, the effect of-which-will be afterwards 
nore fully considered, were out of the ques- 
ion, all the Court Pundits would agree in 
1olding that the respondent, as the next 
aeir of her husband, is entitled to take by 
succession the share of Doola Baee; and 
shat that right cannot be defeated, either as 
io moveable or immoveable property, by the 
will of Doola Baee. Ram Nath, however, 


10lds that, by reason of the partition, Dogla. 


Baee’ acquired the right of dispositión. 
Again, the twenty-one or twenty-two Ben- 
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ares Pundits, who are in favor of the 
eppellant’s title, are opposed by the twenty- 
saven Pundits of the same place, who have 
given their opinion in favér of the respond- 
ent. And the Bywastas given in other 
cases are more favorable to the respondent 
than they are to the appellant. 


The Benares Pundits, who are in favor 
of the appellant, refer only generally to the 
Mitackshara ; but the particular passages ou 
which they rely aye probably the Ist and 
llth Sections of the second Chapter, and 
especially the second article of the 11th Sec- 
tion. ‘Those passages, and the arguments in 
favor of the widow’s right of disposition 
which were deduced from them, were lately 
under the consideration of this Committee 
in the case of Choteh Beebee, decided on the 
Ist of February 1867. The following is the 
conclusion to which their Lordships thea 
came (sce printed judgment, pp. 10 to 
13) :—“ The result of the authorities seems 
to be that, although the widow may have a 
power of disposing of moveable property 
inherited from her husband, which she has 
not under the law of Bengal, she is, by the 
ene law as by the other, restricted from 
alienating any immoveable property which she 
has so inherited ; and that on her death the 
immoveable property aud the moveable, if 
she has not otherwise disposed of it, pass to 
the next heirs of her husband.” To the 
authorities then cited and reviewed by their 
Lordships may be added Sir William Mac- 
naghten’s observations in his work on 
Hindoo Law, Vol. I, pp. 19 to 21; cases 
14 and 15 in the second volume of the 
same work, pp. 381 and $7; and also some - 
of the cases which will hereafter be men- 
tioned, which, whilst they support the 
doctrine of the widow’s power to dispose of 
moveable property, admit that she cannot 
dispose of immoveable property inherited 
from her husband. . 

It must, then, be taken upon the authori- 
ties to be settled law, that under the law of 
Benares a Hindoo widow has not the power 
to dispose of immoveable property inherited 
from her husband to the prejudice of his 
next heirs; and the only question open to 
doubt is whether she has any such power: 
over moveable property. 


It must be admitted that in favor of this 
supposed distinction there appears at first 
sight to bea considerable body of positive 
authority. In the case of Cassinauth 
Bysack vs. Hurroosoondury Dabee, the 
leading case. upon the rights and disabili- 
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ties of a Hindoo widowin Bengal, it was at 
first supposed that the distinction was recog- 
nized even by that school. ‘The first decree 
in that case declared the widow entitled to 
an interest for life in the immovenble, but to 
an absolute interest in the moveable, estate of 
her late husband. That was altered by the 
decree made ona bill of review, which 
declared her entitled to the real and personal 
estate of her husband, to be- possessed, used, 
and enjoyed by her as a wjdow of a Hindoo 
husband dying without issue, in thé manner 
prescribed by the Hindoo Law. On an ap- 
peal from that decree the whole subject was 
reviewed by Lord Giffard. His judgment 
(which is reported in the Appendix to Mr. 
Longueville Clark’s rules and orders), whilst 
it establishes that, according to the law of 
Bengal, there is no distinction between 
moveable and immoveable property iu re- 
spect to the widow’s power of disposition: 
over it, seems to proceed’ on the ground 
that the treatises known as the Vivada 
Chintamani and the Ratnacara are over- 
ruled and qualified in this respect by the 
Daya Bhaga and Dayatutwa, which give the 
law to Lower Bengal, and that, where the 
two former treatises prevail the distinction 
_may exist. This judgment, therefore, 
affords some ground for the argument that 
the law of Bengal, which does not recog- 
nize the distinction, is an exception from the 
general HindooLaw. Again, in Bijai Govind 
Sing vs, Najunder Narain Rae (2 Moore’s’ 
Indian Appeals, 181), decided here in 18389, 
the: right of the widow to dispose of 
moveable property inherited from her hus- 
band,’ aud its devolution on her-dying intes- 
tate, are treated as open questions under the 
law of the Mithila School. 


Of decided cases affirming the distinction, 
we have that in the High Court of Bengal, 
‘which was cited atthe Bar from the “ Indian 
Jurist” of the 8lst of March 1866, 
p. 128, and which appears to be a case govern- 
ed by the law-of the Mithila Schvol, . 


We have further the four cases cited in the 
judgment in that case, of which two show 
that the distinction. has- been recognized by 
the Sudder. Court of Madras.as prevailing 
in the Presidency of Madras.; and two show 
that it has also been recognized by the High- 
Court ôf Bombay as prevailing in that 
Presidency, And lastly, we have case 2, at 
p. 46 of the second volume of Sir William 
Macnaghten’s Hindoo Law, in which ‘the 
law which ought to have been applied was 
that of the Benares School. 


-follows 


-If it were clear that the law upon the 
point in question was necessarily the same 
for all parts of India except those provinces 
of Lower Bengal which are governed by the 
Daya Bhaga, these cases might afford ground 
for saying ‘that the doctrine under consider- 
ation, however questionable originally, must 
be taken to be now established by a course 
of decisions. 


Is, however, this uniformity of the law 
to be presumed ? 


The Judges, indeed, of the High Court of 
Calcutta say in the judgment just referred 
to :—“ This casa comes from Tirhoot, one of 
the districts forming the ancient province of 
Mithila, but the law is admittedly the sime 
in this particular, both for Mithila and for 
the provinces governed by the Mitackshara.”’ 
Their Lordships, however, are not satisfied 
that this statement is correct. 


The Mitackshara is, no doubt, accepted as a 
high-authority by all the schools, even b 
that of Bengal, when it is not controlled by 
the Daya Bhaga and other treatises peculiar 
to that school. But the other four schools 
have, like that of Bengal, though ina less 
marked degree, their particular treatises and 
commentaries which control certain passages 
of the Mitackshara and give rise to the 
differences between those schools. In proof 
of this it is only necessary tọ refer to the 
“ preliminary remarks” of Sir William Mac- 
nighten, pp. 21 to 23. From these it 
would appear that whilst the Mithila School 
implicitly the Vivada Chintamaui 
and the Ratnacara ; the south of India, 
the Smritt Chandrika and the Madha- 
vya ; and the Presidency, of Bombay, the 
Vyavahara Mayukha; these works are 
by no means held in equal estimation at 
Benares, 


Now, it appears from the judgment of 
Lord Giffard that the works which were 
supposed to go furthest towards establishing 
the distinction between moveable and im- 
moveable property, which is now under con- 
sideration, were the Vivada Chintamani 
and the’ Ratnacara. These may well be 
taken to establish such a distinction accord- 
ing to the law of Mithila, and yet fail to do 
so according to the law of Benares. Again, 
the Mayukha is cited as an authority for 
the dedision of the case at p. 48 of the 
second volume of Macnaghten ; and in the 
judgment under appeal it is expressly stated 
thas that treatise is not saecepted as an 
authority by the Benares School, and con- 
sequently, that the case in question was 
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not binding on the Court. In like manner 
the law established by the two decisions at 
Madras, if it be so established, may depend 
on treatises and atithorities peculiar to the 
south of India, and not accepted at Benares. 
From the reports of these, at p. 117 of the 
Sudder Decisions for 1849, and at p. 77 of the 
Sudder Decisions for 1850, it appears that 
both were decided on the Sywastas of 
Pundits. Ino the former ease the authorities 
relied on by the Pundits are not given ; 
but in the latter, mention is made of the 
books called Madhaveyen and Suraswati- 
‘vilasa, as well as of the Mitackshara (then 
called Vijnanswareyen); and itb- appears 
from Sir William Macnaghten’s remarks 
that ihe two latter works are of paramount 
authority in the territories dependent on the 
Government of Madras, whilst they are not 
enumerated amongst the works accepted at 
Benares. . 

If this be so, it follows that even if the 
above-mentioned cases were correctly decided, 
they are by no means conclusive on the 
present question. The decision of the High 
Court of Caleutta, in so far as it confirmed 
the title of the purchaser of the Govern- 
ment promissory notes, might have been 
rested on the general law relating to ihe 
transfer of negotiable paper, and that case, 
so far'ns it involved the question now uncer 
consideration, and the case in the second 
volume of Moore’s Indian Appeals, were 
determinable by the law af Mithila ; the 
two cases in the High Court of Bombay, 
and that at p. 46 of the second volume of 
Macnaghten’s, were decided according to the 
peculiar law of the Bombay Presidency, 
including the Mayukha ; and those at Ma- 
dras, according to the law of that Presi- 
dency. None of them necessarily govern a 
case to be decided according to the law of 
Benares. 


How, then, does the law stand independ- 
ently of these decisions ? i 


The startling differences of opinion 
amongst the Pundits show that the - question 
cannot be taken to be clearly settled by the 
authorities accepted at Benares. 


The text of the Mitackshara, on which, as 
has already been shown, the appellant must 
mainly rely, is the second paragraph of Sec- 
tion 11 of Chapter 2, which includes “ pro- 
perty which she may have acquired by in- 
heritance” in the enumeration of women’s 
peculiar property. These words make no 
distinction between moveable and immove- 


- 


able property ; yet it is settled, beyond all 
question, as we have already stated, that the 


‘immovenable property which a woman in- 


herits from her husband cannot be disposed 
of by her, and does not pass as her stridhuz. 
The legitimate inference from this seems 
to be that neither moveable nor immoveable 
property inherited from her husband forms 
part of a woman’s peculium or stridhun. 
Sir William Macnaghten indeed (Vol. I, p. 
88) excludes from stridhun all. the different 
kinds of property enumerated in the last 
clause of the paragraph in question. 


On the other hand, it may be argued that 
the text is explicit ; that it includes under 
the head.of stridhun all property inherited 
from the husband ; that from the fact of its 
inclusion the power of disposition over it is 
primé facie to be inferred ; but that the 
right to alienate immoveable property, 
whether inherited from the husband or given 
by him in his life-time, having been taken 
away by positive texts, the distinction in 
this respect between moveable and immove- 
able property has arisen. 

This argument, however, would fail to 
show why immoveable property inherited 
from a husband should not (and all the 


decided casés show it does not) descend as’ 


stridhun, but passes on the widow’s death 
to the next kin of the husband. The truth 
seems to be, that the texts which’ restrict a 
woman’s power of disposition over immove- 
able property given to her by her husband 
in his life-time are different from those which 
both restrict her power. over immoveable 
property inherited from her husband and 
regulate the course of its devolution, 


To the former class belong the text of 
Nareda, “ Property given to her by her 
husband through pure affection, she may 
enjoy at her pleasure after his death, or may 


give it away, except land or houses ;” and. 


the text of Katyayana— What a woman 
has received as a gift from her .husband, she 
may dispose of at pleasure after his death, 
if it be moveable ; but as long as he lives, 
let her preserve it with frugality.’ To the 
second class belongs the text of Katyayana, 
on which the judgment under appeal so much 
proceeds, wiz, ‘ The childless widow, 
‘preserving inviolate the bed of her lord, and 
strictly obedient to her spiritual parents, 
may frugally enjoy the estate or property 
until she die ; after her the legal heirs shall 
take it.” We take these texts as” rendered 
by Mr. Colebrooke (8 Dig, 575 and 
576), 
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It is impossible to deny, as will be seen 
on reference to the Digest, that there has 
been a considerable conflict of opinion 
amongst the commentators concerning the 
texts. ‘The better opinion, however, seems 
to be that they relate to different sub- 
jects. 4 


Again, the latter text certainly includes 
both moveable and immoveable property ; 
nud it seems to be only by reason of con- 
founding the law as to pfoperfy given by, 
with that relating to property inherited 
from, the husband, that the words ‘ after 
her the legal heirs shall take it,” can be re- 
stricted to the immoveable portions of the 
husband’s estate. The preponderance of 
authority is certainly in favor of the pro- 
position that whether the widow has or has not 
the power to dispose of inherited moveables, 
they, as well as the immoveable property, if 
not disposed of, pass on her death to the next 
heirs of the husband. 


It is also worth remarking that the 
doctrine that property inherited from her 
husband forms part of a woman’s séridhun, 
receives no color from two of the treatises. 
current in other schools which are sup- 
posed to recognize the widow’s power to 
` dispose of moveables so inherited. Both 
the Vivada Chintamani and the Mayukha 
confine stridhun within the definitions of 
‘Menu and Katyayana. They exclude pro- 
perty inherited and the other acquisitions 
which are comprehended in the last clause 
of the paragraph in the Mitackshara, but are 
excluded by Sir William Macnaghten. 


They have distinct chapters for ‘ the 
separate property of women,” and ‘ her 
right of succession to a husband who leaves 
no son.” The “ Vivada Chintamani” ex- 
pressly says (p. 262) that the text of Katy- 
ayana does not refer to the peculiar property 
of a woman; and although if cites from 
Katynyana, “let a woman on the death 
of her husband enjoy her husband’s property 
at discretion,” aud explains that this refers 
to property other than immoveable, it also, 
at page 292, quotes from the Mahabarata, 
“ For women the heritage of their husbands 
is pronounced applicable to use. Let not 
women on any account make waste of their 
husband’s wealth ;” to which it adds -by 
way of explanation—‘‘ Here waste means 
Sale and gift at their own choice.” —(See 
Vivada Chintamani, pp. 256 and 266, 
and Mayokha, pp. 84 and 78). 


Another argument against including the 
wealth inherited from her husband in a 
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woman's stridhun, as defined by the 2nd 
Clause of the 11th Section of the 2nd Chapter 
of the Mitackshara, may be derived from the 
Clauses 11 to 25 (both inclusive) of the same 
Section. «These declare the husband to be, 
in default of the issue, the heir to “ the 
whole property as above described.” This 
is intelligible, if the words ‘ property whieh 
she may have acquired by inberitance,” in 
the second Clause, are considered to be pro- 
perty inherited in her husband’s life-time, or 
from some persons other than him, 


The reasons for the restrictions which the 
Hindoo. Law imposes on’ the widows’ domi- 
nion over her inheritance from her husbend, 
whether founded on her natural dependence 
on others, her duty to lead an ascetice life, 
or on the impolicy of allowing the wealth of 
one family to pass to another, are as appli- 
cable to personal property invested so as to 
yield an income, as they are toland. The 
more ancient texts importing the restriction 
are general. It lies on those who assert that 
moveable property is not subject to the re- 
striction.to establish that exception to the 
generality of the rule. The diversity of 
opinion amongst the Benares Pundits is 
sufficient to show that the supposed distinc- 
tion between moveable and immoveable pro- 
perty is anything but well established in 
that school. Andthe unanimous judgment 
of the five Judges of the Sudder Court, 
supported by the opinion of the Court 
Pundits, bas, in this ease, ruled thatthe 
distinction does not exist. Such a judgment 
ought not to be lightly over-ruled. 


Their Lordships, therefore, have come to 
the conclusion that, according to the law 
of the Benares School, notwithstanding the 
ambiguous passage in the Mitackshara, no 
part of her husband’s estate, whether move- 
able or immoveable, to which a Hindoo 
woman succeeds by inheritance, forms part 
of her séridhun or particular property ; and 
that the text of Katyayana, which is general 
in its terms, and of which the authority ia 
undoubted, must be taken to determine, 
first, that her power of disposition over both 
is limited to certain purposes ; and, secondly, 
that on her death both pass to the next heir 
of her husband. ‘They have already stated 
the grounds on which they think that the 
eases decided in India are not necessarily in 
conflict with those conclusions, Itis un- 
necessary for them to express any opinion 
totching the correctness of those decisions, 
except that in so far as they proceed, as that 
in the High Court of Calcutta unquestionably 
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does in part proceed, on a different construc- 
tion of the passage in the Mitackshara, they 
cannot be supported on that particular 
ground. 


Their Lordships have now to consider 
whether the effect. of the so-called partition 
was to give Doola Bħee any power of dis- 
position over her share which she would 
not otherwise have had. 


‘The case is wholly distinguishable from 
those in which a widow, having a right to 
an ascertained share upon a partition with 
co-parceners, who have an absolute in- 
terest in their shares, is put by them into 
possession of that share. In such case it 
may be a question whether her interest does 
not become absolute, though in a case com- 
ing from Lower Bengal the contrary was 
decided by this Committee on an appeal 
from the Supreme Court of Calcutta. But 
here the so-called pactition was between two 


widows, each having the limited interest of |, 


a Hindoo widow in her husband’s estate. 
It does not appear that it was made at the 
suitor on the application of either. It was 
made by order of a Judge who in the par- 
ticular proceeding (one under Act XIX of 
1841) had no jurisdiction to determine ques- 
tions of title and who could only deal with 
the right.to possession. It is difficult to see 
how such a partition could enlarge either 
widow’s estate, so as to give her a disposition 
which she would not otherwise have had 
against the next heirs of her husband. 

It may be said that the question here is 
only whether the respondent has not, by her 
partition, lost -her right by survivorship. 
There is, however, no proof of any contract 
to make a partition, and as, part of that con- 
tract, to release the rights of survivorship, 
supposing if to have been competent to the 
widows tô enter into such a contract. There 
was, as has already been shown, no jurisdic- 
tion in the Court to make a complete parti- 
tion in invitam. The transaction seems to 
have been merely an arrangement for ‘se- 
parate possession and enjoyment, leaving 


the title to each share unaffected. The 


acquiescence of the widows in the Judge’s 
proceedings cannot have done more than 
bind each not to disturb the others 
possession. 


If this be so, it follows that the opinions 
of those Pundits which were given in favor 
of the appellant on the assumption of a com- 
plete and regular partition lose much of their 
power. It follows also that the case of 
the respondent is stronger than it would 
have been had she claimed merely as next 
heir to her husband in succession to Doola 
Baee. For the estate of two widows, who 
take their husband’s property by inheritance, 
is one estate. The right of survivorship is 
so strong that the survivor takes the whole 
property to the exclusion even of daughters 
of the deceased widow. (2 W. Mae., Hindoo 
Law, p. 38, note 1). They are, therefore, 
in the strictest sense co-parceners, and 
between undivided co-parceners there can 
be no alienation by one without the consen¢ 
of the other. Aud, accordingly, this case 
might have been decided in favor of the 
respondent on this ground alone. 


Upon the whole, then, their Lordships are 
of opinion that the decree under appeal is 
substantially right and ought to be affirmed. 
Considering, however, that what has here 
been decided in respect to Doola Baee’s 
interest is equally applicable to that of -re- 
spondent, and that the latter is said to have 
assumed a power of disposing of her own 
share, they think it may be well to insert 
in the decree a declaration that the property 
recovered by the respondent is to be possess- 
ed and enjoyed by her as a widow of a Hin- 
doo husband dying without issue, in the 
manner prescribed by the Hindoo law. 
Their Lordships will humbly recommend 
Her Majesty, with that variation, to confirm 
the final decree of the Sudder Court, of Agra. 
The appellant must pay the costs of this 
appeal. 
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these heads in your district, with full de- 


ed for the various descriptions of | tails of distances, seasons, &e. 


* 


fees of processes in cases appealed 
to the High Court with a view to 
their being commuted for a fixed 


rate payable in Calcutta. 
CIRCULAR No. 2. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to District Judges, dated Caleutta, the 


12th February 1868, 
(Civil Side). 
Present: 


The Chief Justice, and Justices G. Loch, 
H. V. Bayley, and A. G. Macpherson. 


Tr is proposed that the fees for service 


of processes in cases appealed to the 
High Court be commuted for a fixed rate 
payable in Calcutta. It has been suggested 
by the Government of Bengal that charges 
for are and road or ferry tolls be like- 
wise so commuted. Jn ‘order to enable the 
Court to fix a proper r.te for these latter 
items, I am directed to request that you 


will be good enough to furnish me with a 


statement of the charges usually made on 


Charges for binding books to be met 
from allowance for stationery, and 
not to form an itom in contingent 


bill. 
CIRCULAR No. 3. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 


to the Judges of Small Cause Courts, 


‘dated Calcutta, the 26th March 1868. 


(Civil Side). 
Present: 


The Hon’ble G. Loch, Judge. 


. I am directed by the Court to for- 
ward copy of a letter from the Accountant- 


General, Bengal, No. ,%,, dated 14th in- 
stant, and to request, with reference there- 
to, thai® all charges for binding books may 
in future be met from the fixed allowance for 
country stationery, instead of being allowed 


to form an item in your contingent bill, 
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No. .2;. „the fixed allowance for country stationery ; 


a and I request that, with the permission of 
CECE mamen MOOR: ape High Court, the amount under reference, 


* 
’ 


OrricraL MEMORANDUM and all similar expenditure, may be retrench- 


ed from the contingent bills of Small Cause 


To the Registrar of the High Court. | aout J udges, and be directed to be met from 


(ane to draw your witention dothercharse the stationery allowance; or that the orders of 


of Tupees 4-12 on account of binding books, Go i a a wie Abe 


‘ ve) A « b a ā 
which has been admitted by you on the Court’s permission, for the admission of the 


accompanying detailed contingent bill of the extra expenditure, if 16 IS considered indig- 


Small Cause Court of Moorshedabad for the | pensable, 


month of September last. All charges for 
l = ie 8 (Signed) HUGH SANDEMAN, 
binding books are required, under orders of 


the Government of India, to be met from . Accountant-General, Bengal. 


=m 
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Regarding the practice of closing the 
Courts on the Criminalas well as, 
on the Civil sidé during the Dusse- 
rah vacation. . 


CIRCULAR No. 4. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Civil and Sesstons Judges and 


Judicial Commissioners, dated Calcutta, 
the 2nd April 1868. 


(Civil Side.) 
Present : 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and A. G. Mac- 
pherson, Judges. l 
SEVERAL ofthe Zillah Judges appear to 

have entirely closed their Courts on the 

Criminal as well as on the Civil side for the 

period of the Dusserah vacation, and to 

have abstained during the whole of that 
period from attending to business, receiving 
or opening communications from the superior 

Court, despatching returns which were due, 

or doing any act whatever of an official 

kind. | ; 
Such a practice is justified by nothing in the 
law or in the orders of this Court : it causes 
great inconvenience. The Zillah J udges are, 
therefore, reminded that under the Circular. 

Order (Nizamut Adawlut) No. 8, dated 23rd 

March 1838, issued under the orders of 

Government, which has never been rescind- 


è 
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ed, the Court of Session “must never “be 
closed for the despatch of Criminal business 
except on those days only then a total cossa- 
tion from All business is necessary and usu- 
al’? ; and, moreover, that even on the Civil 
side of their Courts if does not follow that 
because there is no sitting of the Court, 
therefore every official duty is to he sus- 


P 


pended. 





Exrempting Rajah Gopaul Singh, Ba- 
hadoor, from personal attendance in 
the Civil Courts. 


CIRCULAR MEMO. No. 1. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Civil Authorities in the Lower Pro- 
vinces, dated Calcutta, the 12th May 
1868. 


(Civil Side.) 
` Present: 
The Hon’ble G. Loch, Judge. 


Tan Government of Bengal* having been 
pleased to exempt Rajah Gopaul Singh, 


Bahadoor, of Per- 
gunnah Sooltana- 
bad, in the Sonthal 
Pergunnahs, from 


* Vide Government Letter 
No. 2208, dated 16th April 
1868, 
persong! attendance in the Civil Courts, the 
High Court direct that his name be included 
in the list prepared under the provisions of 


Section 22 Act VIII of 1859. 


1868.] Cwvil 
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Directs the Insertion of costs in 
decrees and orders in Miscellane- 


ous cases. . 
CIRCULAR No. 6. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all subordinate Civil Courts, dated Cal- 


cutta, the 22nd May 1868. 
(Civil Side). 
Present: 


The Hon'ble Sir Barnes Pego Kt, Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. 8. Jackson and A. G. Mac- 
pherson, Judges. 


“Tue High Court have observed that sub- 
ordinate Civil Courts, with few exceptions, 
omit to enter costs in their orders in miscel- 
laneous cases, stating sometimes as a reason 
for the omission that the plender’s fees have 
not been awarded for want of any speci- 


fication of the value of the claim ; and that 


in the ‘few exceptional cases “in which the 
pleader’s fees ere entered in the order, the 
computation appears to have been made by 
a mohurrir or other ministerial officer with 
reference to the value of the cases, while 
the officer presiding in the Court is required 


specifically to fix the fees at the hearing. 


The Court therefore request the attention 
of all subordinate Courts to the injunction 
contained in Circular Order No. 22 of the 
13th of June 1866,” that “ Civil Officers will 
invariably act up to the letter and spirit 
of the Rule” therewith circulated, for ro- 
gulating and fixing the fees jaje in 
subordinate Courts, and more particularly 
to Section 8 of those Rules, which enjoins 
that ‘the amount of the fee of an adver- 
sary’s pleader, when allowed in any Mis- 
eellaneous proceeding, or for any other 


matter than that of appearing, acting, or 
pleading in a suit prior to decree, shall be 
fixed by the Court,” &c. 





* See 6 W. Rọ Civil Circulars, p. 1, 
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Summonses on Sub-Assistant Sur-/ cutive head of the district to enable him, ta 


geons, &c., to give evidence in cases 
in which they have held “ post-mor- 
tem examinations” &c., to be served 
through Magistrate, who will com- 
municate with the Civil Surgeon. 


CIRCULAR ORDER No. 1. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to the Magisterial Authorities in the 
Lower Provinces, dated Calcutta the 10th 


January 1868. 
(Criminal Side). 


Present : 


The Hon'ble Sir Barnes Peacock, Kt., Chief | 


Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, nnd A. G. Mac- 
pherson, Judges, : 


a 


CONSIDERABLE inconvenience having been 
experienced in consequence of Sub-Assist- 
ant Surgeons or. Native Doctors at Sub- 
divisions being summoned from their 
stations without the knowledge of the Civil 
Surgeon of the district, to whom they are 
subordinate, for the purpose of giving evi- 
dence in cases in which they have held post- 
mortem examinations, or when their attend- 
ance may be otherwise required by the 
Judicial Authorities, the High Court are 
pleased to direct that in future all sum- 
monses He these Medical Subordmates be 


served through the Magistrate or other exe- 


communication with the. Civil Surgeon, to 
make arreogements for the conduct of their 


medical duties duriog their absence. 
e 





Power of Magistrates to sentence 

to whipping, and the maximum 
punishment awardable under Sec- 
tion 46 of the Code of Criminal 


Procedure. 


CIRCULAR ORDER No. 2. 


From the Registrar of the High Court, to 
all Criminal Judicial Authorities, dated 
Calcutta, the Gth April 1868. 


(Criminal Side). 


Present: 


The Hon'ble Sir Barnes Peacock, Ki., Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and A. G. Mac- 
pherson, Judges. 


In a recent case* certain questions as to 
sentences of whipping and the maximum 
of punishment which can be awarded, under 


Section 46 of the Code of Criminal Proce- 


‘dure, were referred to a Full Bench of this 


Court for determination. 


The attention of all officers entrusted 
* 

with the administration of criminal justice 

is called to two points which have been 





a 
* See supra, Criminal Rulings, p. 4L 
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D ae eC a a A se N eg e 


. decided by the majority of the J udges com- |t one time of two or more offences, he may be 


posing the Full Bench Court. E punished with ‘one, but” ouly one whipping, 
It has been decided— i in addition to anys other - punishment .to 
i Ne which, under Section 46 of the Code of 

I —That when a person who has not been ae eee ec 


Criminal Procedure, he may be liable. 


* 


‘previously convicted” (using the term in 


a 


the sense in which it .is.used in Section 4 


: The Court take this opportunity of im- 
Act VI of 1864) is convicted at one time 2 X ee 

pressing upon all officers vested with power 
of two or more offences, it is, illegal to sen- e 


‘to pass ‘sentences oi whipping, that such 


4 


offences, in addition to imprisonment or | : sentences should be passed with the utmost 


tence him to whipping for one ofthese | 


+ 


, 


not illegal to sentence him to oze whipping that, if any doubt’ is felt either as to the 


én lieu of all other punishment. ; 


»™ #6 


fine for the other or oN but that it is | caution and with’ due’ eliGeration ; and 


legality or propriety (in any particular, case) 


fa ¥ t 


TL —That. when a “person ‘who has canl óf pnesing a sentence of “whipping, such a 


I r t 


“previously convicted” is ‘convicted at, sentence ought not to be passed. 


a - + a + 


= h bi . r = + e 


e 2 2x» “ 


3 
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Blank criminal statements should, 
not be sent up, but a note should 
be made instead on the paos of 


statement No. 1 to 5. 


CIRCULAR No. 3 


From the Registrar of the High Court of 


` toall Sessions Judges and Committing 
Magistrates, dated Calcutta, the 6th May 
1868. . 


(Criminal Side.) 


Present : 


Judicature at Fort William in Bengal, to | The Hon'ble Sir Barnes Peacock, Kt, Chief 


all Criminal Authorities in the Lower 
and Extra Regulation Provinces, dated 
Calcutta, the 16th April 1868. 


(Criminal Side.) 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Hon’ble G. Loch, 
H. V. Bayley, L. S. Jackson, and A. G. 
Macpherson, Judges. 


Tux Court direct that in future blank state-. 


ments be not sent up with quarterly returns, 
as they only cumber the office, Whenever, 
therefore, the whipping statement or the 
statement of solitary confinement is blank, 
a note to that effect will be entered at the 
back of the statement No, 1 to 5 in the 
column of remarks, and the blank state- 
ments will not be sent up. 


Prescribes new forms of quarterly 
statements, and gives directions as. 
to the hoiding of Criminal Seos- 
sions, the submission of the quar- 
terly Sessions statements, é&c., the 
procedure to be observed in com- 
mitments, &C., &c. 


CIRCULAR No. 4 


From the Registrar of ‘the High Court of 
Judicature at Fort William in Bengal, 


Justice, and the Hon'ble G. Loch, H. V. 
Bayley, L. S. Jackson, and A. G. Mac- 
pherson, Judges. 


REFERRING to the periods at which Ses- 
sions of Jail delivery now take place, and to 
the various changes which have been intro- 
duced by the Code of Criminal Procedure 
and the Circular Orders of this Court, the 
returns at present submitted by the Sessions 
Judges are no longer perfectly adapted to the 
purpose for which they are intended, inform- 
‘ation on some important points not being 
found in them‘at all, and the statements be- 
ing on the other hand encumbered with 
figures which may be found in the Magis- 
trates’ returns, and which it is not necessary 
to repeat. The rules relating to the holding 
of the Criminal Sessions also appear to be 
susceptible of improvement. 


The High Court has consequently deter- 
mined that the returns of the Court of Ses- 
sion not relating to its appellate business 
should be submitted at the close of each ac- 
tual Sessions, and should be so altered in form 
as to exhibit more conveniently. the result of 
the Sessions operations. 


But as the Court of Session must frequent- 
ly sit for the purposes of appellate jurisdic- 
tion in order to the prompt decision of ap- 
peals and petitions coming before it, the re- 
turns of appellate business must continue to 
be submitted periodically, and the Court ara 
of opinion that such statements may now be 
required not oftener than quarterly, in the 
same manner as the civil returns are now 
transmitted. The form of these returns has 


‘also beenemodified. 


The statements, therefore, which the Courts 
of Sessions will hereafter submit, (except 
the annual statements, which will be dealt 
with in a separate order,) are as follows:— 

p 


6 . Criminal 





I. A general abstract of the business 


which has come in each 
I, Quarterly, 


teuded that appeals and applications of every 


kind made to the Couyt of Session should be 


exhibited. The form is so simple as to re- 
quire no explanation. 


II. 
IL Quarterly. 


This statement, which is fo accom- 
„pany No. I, will exhibit 
the result of appeals 
and applications undér Section 434 in 
detail, showing how the decisions and orders 
of gacli Magisterial Officer have been affected. 
This form is also exceedingly simple. Ap- 
pealsin criminal trials include such appeals 
under Section 409, Code of Criminal Proce- 
dure, and also under Section 410. Appeals 
in other cases include appeals against orders 
to give security for good behaviour and any 
appeals allowed by law against orders not 
béing convictions in Criminal trials. Appli- 
cations and requisitions under Section 434 
have been eatered under a separate head, 


because it has been thought expedient that |, 


thaextent to which this provision of the law 
has been resorted to should be recorded, 
whether the Court of Session has acted on, 
application or of its own motion. Such 
application, when made by petition to the 
Court and refused, will be entered in the 
same column as appeals rejected. When the 
record has been called for, but the proceed- 
ings have not been referred for the orders of 
the High Court, the case will be entered 
with orders affirmed. When such reference 
has been made, the case will appear under 
“& orders reversed,” 


Nos. IlL, IV, and V, will be submitted 
within a week after the 
close of each Sessions. 
Nos. IV and YV are the 
same ns the present returns bearing those 
Nos. . 


No. III is designed to exhibit the 
resulis of one Sessions at a single view., In 
it will be shown the cases of all accused 
persons whe were in Jailor on bail at the 
comencement of the Sessions, awaiting 
trial before the Court of Session, and the 
mode in which each case and pemson was 
disposed. of. : 


If, IV, & V dail 
delivery statements, 


The High Court has reason to believe 
that frials are sometimes too lightly post- 
poñēd. It cannot be too often pointed out 
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quarter before the Court 
of Session in its appellate or superin- 
tending capacity, {a this statement it is in- 
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'that a. further deteútion of an accused per- 
‘gon in Jail for perhaps two months is in 
itself no trivial infliction, and is only justi- 
fied when there is apparently a good case 


‘against the prisoners, and when the Judge 
-is'satisfied that, for the ends of justice, it is 


necessary to postpone the trial. 


The High Court, therefore, directs that at 
each periodical Session all persons awaiting 
trial be brought before the Judge in open 
Court, and if the Government Prosecutor 
should not be prepared to go to trial in any 
particular cense, that he should be required 
to show cause, properly supported, why the 
accused shodld not be acquitted and released, 
the accused himself being also heard in 
answer to such cause shown, When any 
trial is postponed, the ground of postpone- 
ment isto be shortly stated in the column 
of “ remarks” in statement No. ITY, 


Offences are to be stated as concisely as 
possible, with the Section of the Indian Penal 
Code (or other law) applicable, inthe form 
given. 


When solitary confinement is awarded, the 
fact (specifying the period) is to be stated in 
red ink in the column of remarks opposite 
the name of the prisoner so senteuced. 


A sentence passed in addition to any other 
sentence in a different case passed at the 
same Sessions, or one which is to tale effect 
on the expiration of another sentence which 
the prisoner mfy be undergoing, is to be 
similarly indicated. . 


Cases -will be entered in the order of trial, 
soas to enable the Judge’s clerk to place 
each case in the statement at the conclusion . 
of the trial. 


The smaller form given on the reverse 

side of this statement is 

see intended to show the 

number of witnesses and others who have 

come before the Court at each Sessions and 

the time occupied in disposing of the cases 
collactively. 


The existing rule, under which in all dis- 
tricts the Sessions are to be held in each 
alternate month, is abrogated, and the 
number of Sessions and the time of holding 
them will now be left to the discretion of 
each Sessions Judge to be determined ac- 
cording to the varying circumstdnces of his 
district and the state of busivess therein. 


1868. | ‘Criminal THE: 


The Judge will accordingly, in the first |, 


week of Decomber in,each year, fix the num- 
ber of Sessions to be held in the year follow- 
ing and the dates on which respectively they 
are to begin (the nuniber varying with the 
estimated or average number of trials and 
not being less than six ov more than ten in 
each year), and the Magistrate of the District, 
in communication with all the Subordinate 
Magistrates who exercise the power of com- 
mitting to the Sessions and obtaining ‘from 
them the particulars of all cases committed 
` by them, will prepare and submit to the 
Zillah Judge, 
mencement of each Sessions, a Calendar of 
all such cases in the form annexed, which 
will be the basis.of the Sessions Judge's 
Calendar (statement No, III). , 
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two days before the com-. 
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Whenever a commitment is made, iuti- 
mation will be immediately given to the 
Court of Session, through the Magistrate of 
the District, by a letter in the annexed form. 
It will be unnecessary for the Court of 
Session to seud any answer fixing a dato for 
the trial. 


the information which he thus receives in 


But the Judge will be guided by 


estimating the time which it will be necessary 
to devote to the Criminal Sessions, and 
consequently at what period he will be able 


to tako up Civil business thereafter. 


Prosecutors and witnesses will be beun 


over to appear “atthe next Crimiual Ses- 
pp 


sions commencing on g7 


* 


` But it will be the duty of the Magistrate, 
in order to prevent hardship and unneces- 


sary detention to such persons, so to arrange 


The document now misnamed a Calendar | - 


will be discontinued, and the names of the 
witnessess should be placed on. the back of 
the charge sheet. The observations or judg- 
ment of the Magistrate in committing the 
prisoner will always go up in original with 
the record, where, with the original deposi- 
tions, they should be read by the Judge 
before the trial. Abstracts of the evidence 
are considered unnecessary, and they are at 


times misleading, 


The Magistrates will be careful to ar- 
range their commitments with a view to the 
trials taking place at the earliest or next 
ensuing Session, i in order to avoid the need - 
less detention of accused persons for pro- 


longed periods, 


the coming on of cases before the Court of 
Session that such parties may not be brought 
from their homes to the Sudder Station be- 
fore they are actually required, and that 
they should have written ‘notice of the 
specific date on which their attendance will 
be necessary, and it should be carefully 
explained that failure to attend will bo 


severely dealt with, 


The directions -herein contained for com- 
mitting Magistrates are to be observed so far 
as they are applicable by Civil Courts and 
other authorities committing persons for trial 


at the Sessions. 


è 
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The rules*now communicated will take Form of letter to be sent by Committing 
Officers through the Magistrate of the Dis- 
effect from the 1st July next, and the Zillah | érict to the Judge. = * 


Judges will be good enough ‘to fix the ais Magistrate of 


To 


—t—- seem — or 


Sessions for the latter half of the year in THE Sbssrons J UDGE jor 


the first week of June. All such arrange-} S1r,—TI beg to report that I have this day 
committed to take his trial before the Court 


ments for the Sessions (both on the present | of Sessions the person named in the margin 
on the charge specified below. 


occasion and afterwards yearly) are to be . Ihave, &e.,} 

| A. B, 
Magistrate (as the case may ne) 
proval, but may be carried out unless the a a pol | 
disapproval of the Court be communicated. 2, a 


immediately reported to this Court. for ap-- 


e 





(Form of District Magistrates Calendar.) 


~ Calendar of accused- persons for -trial “before the Court of Session | 


Sessions oF `- 186 . 
ay, ~ 








eee — — ee fee M + Se a E =. woe 


Grinding No. aud Name] Charges and |} Dateof | Date of mii _ Date of | In Jail or 
Officer. of accused, Section, I. P.C.| offence. a or appearance |commitment. on Bail. 
o summons, 







No, of 
case, 
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Cireular. 13 


Modifies Circular No. 9% dated ou the a Court from the Jontence or order 


- May 1862, regarding the transmis- | of a Sessions Judge, the record shall be for- 


sion of appeal records. 


CIRCULAR No. 5. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Sessions Judges and Magistrates, 
dated Calcutta, the 28th May 1868, 

(Criminal Side). 


” Present: 


The Honwble Sir Barnes Peacock, Kt., 
Chief Justice, snd the Hou’ble G. Loch, 
H. V. Bayley, L. 5. J ackson and A. G. 


Macpherson, Judges. 


In modification of Circular Order No. 94, 
dated the Gth May 1862, the Court direct 


that, as n general rule, in cases of nppeal to 


warded to the High Court by the Sessions 
Judge immediately ðn receipt of the notice’ 
of appeal directed to be forwarded to him 
by Circular Order No. 9, dated 7th August 
1867.* 


But whenever from any cause public in- 
convenience would arise from the transmis- 
sion of the original record, the Judge will 
forward, in the first instance, acertificd copy 
of his reasons (Section 429, Code of Crimi- 
nal Procedure) for making or passing such 
sentence or order, stating, at the same time, 
why the original record has not been im- 


mediately sent. 
ee eee ea ene 


* Sec 8 W. Ra, Criminal Circulars, p. 7 
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Mahomed Aki vs. Asadunnissa Bibee, 
a Lal Šen Gywal vs. Deshkar Roy. 


1 =" 


Section 10 Regulation xix of 1793—Retirement of. 


~ Judges before delivery of judgment... «ase wae 


CRIMINAL RULINGS. 


Kalinath Naj. Chowdhry, Prisoner, 


+ 


Criminal Trespass—Section 441 Penál Code. ass 


Í z ~ 


Goyamoney Surinee vs, Mohesh Chunder Shaha. 
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Matnlenqnce—Section 817 Code of Criminal Proce- 


* dura eee’ ‘es one i ++ eee ase sre 
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